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SCHEDULE 


SHOWmO  IN  WHAT  VOLUMES  OF  THIS    SERIES  THE  CASES 

REPORTED  IN  THE  SEVERAL  VOLUMES  OP  OFFICIAL 

REPORTS  MAY  BE  FOUND. 


Bute  leporta  mn^n  parentheses,  and  the  numbers  of  tbls  series  In  bold-faced  flgHrei. 

Alabama. ->  (83)  8;  (84)  6;  (85)  7;  (86)  U;  (87)  13;  (88)  16;  (89)  18;  (90, 

91)  24;  (92)  25;  (93)  30. 
Abkansas.  — (48)  3;   (49)  4;  (50)  7;  (51);  14;  (52)  SO;  (53)  S2;  (64)  86; 

(55)  29. 
California.  — (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78,  79)  12;  (80) 

13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86)  21;  (87,  88)  22; 

(89)  23;  (90,  91)  25;  (92,  93)  27;  (94)  28;  (95)  29. 
Colorado.  —  (10)  3;  (11)  7;  (12)  13;  (13)  16;  (14)  20;  (15)  22;  (16)  25. 
Connecticut. —  (54)  1;  (55)  3;  (56)  7;  (57)  14;  (58)  18;  (59)  21;  (60)  25; 

(61)  29. 
Dklawarb.  —  (5  Houst.)  1;  (6  Houst.)  22. 

Florida.  — (22)  1;  (23)  11;  (24)  12;  (25,  26)  23;  (26)  26;  (28)  29;  (29)  30. 
Gboroia.  —  (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14;  (83,  84)  20; 

(85)  21;  (86)  22;  (87)  27;  (88)  30. 
Illinois.  — (121)  2;  (122)  3;  (123)  5;  (124)  7;  (125)  8;  (126)  9;  (127)  11; 

(128)  15;    (129)  16;    (130)  17;    (131)  19;    (132)  22;    (133,   134)  23; 

(135)  25;  (136)  29. 
Indiana.— (112)  2;  (113)  3;  (114)5;  (115)7;  (116)  9;  (117,  118)  10;  (119) 

12;  (120. 121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  21;  (126,  127)  22; 

(123)  25;  (129)  28;  (130)  30. 
Iowa.  —  (72)  2;  (73)  5;  (74)  7;  (75)  9;  (76, 77)  14;  (78)  16;  (79)  18;  (80)  20; 

(81)  25. 
Kansas.  —  (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  21; 

(45)  23;  (46)  26;  (47)  27;  (48)  30. 
KKNT0CKY.  —(83,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  25;  (90)  29. 
LoDisLiNA- —  (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  21;  (43  La.  Ann.)  26. 
Maink.  —  (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  23;  (84)  30. 
Maryland.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20;  (73)  85;  (74) 

28. 
Massachusstts.- (145)1;  (146)  4;  (147)  9;  (148)  12;  (149)  14;  (150)  15;  (161) 

21;  (152)  23;  (153)  25;  (154)  26. 
Michigan.  —  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  75) 

13;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  20; 

(81,  82,  83)  81;  (84)  82;  (85,  86,  87)  24;  (88)  26;  (89)  28;  (90.  91)  Sa 
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10  SCHEDULB. 

MWHESOTA.  -(36)  1}  (37)  5;  (38)  8;  (39,  40)  18;  (41)  16;  (42)  18;  (43)  10; 

(44)  80;  (45)  88;  (46)  84;  (47)  8a 
Mississippi.  — (65)  7;  (66)  14;  (67)  19;  (68)  84;  (69)  80. 
MiasouBi.  —  (92)  1;  (93)  8;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)18;  (101)80;  (102)88;  (103)83;  (104,105)84;  (106)87;  (107) 8a 
Montana.  — (9)  18;  (10)  84;  (11)  88. 
Nkbraska.- (22)  8;  (23,  24)  8;  (25)  13;  (26)  18;  (27)  80;  (28,  29)  86; 

(30)  87;  (31)  88;  (32.  33)  89. 
Nkvada.  —  (19)  3;  (20)  19. 
New  Hampshiek.  —  (64)  10;  (62)  IS;  (65)  88. 
N«w  JuBaKT.  — (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7;  (51 

N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 

Eq.)  84;  (53  N.  J.  L.)  86:  (48  N.  J.  Eq.)  87. 
Niw  York.  — (107)  1;  (108)  8;  (109)  4;  (110)  0;  (111)  7;  (112)  8;  (113)  10; 

(114)  11;  (115)  IS;  (116,  117)  15;  (118,  119)  16;  (120)  17;  (121)18;  (122) 

19;  (123)  80;  (124,  125)  81;  (126)  88;  (127)  84;  (128,  129)  86;  (130, 

131)  87;  (132,  133)  88;  (134)  30. 
North  Carolina.  —  (97,  98)  8;  (99.100)6;  (101)9;  (102)  U;  (103)14;  (104) 

17;  (105)  18;  (106)  19;  (107)  88;  (108)  83;  (109)  86;  (110)  88. 
North  Dakota.  —  (1)  86. 

Ohio.  —  (45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  81;  (48  Ohio  St.)  89. 
Oregon.  — (15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  80;  (20)  83;  (21)  88; 

(22)  89. 
PaNNSYLVANiA.  — (115,  116,  117  Pa.  St.)  8;  (118,  119  Pa.  St.)  4;  (120.  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  18;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (130.  131  Pa.  St.)  17; 

(132,  133,  134  Pa.  St.)  19;  (135.  136  Pa.  St.)  80;  (137.  138  Pa.  St.)  81; 

(139,  140.  141  Pa.  St.)  83;  (142.  143  Pa.  St)  84;  (144,  145  Pa.  St.)  87; 

(146  Pa.  St.)  88;  (147,  150  Pa.  St.)  30. 
Rhods  Island.  —  (15)  8;  (16)  87. 
South  Carolina.  —  (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17;  (33)  86; 

(34)  87;  (35)  88. 
Tennessee.— (85)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  84;  (90)  85;  (91)  30. 
Texas.  — (68)  8;  (69;  24  Tex.  App.)  5;  (70;  25.  26  Tex.  App.)  8;  (71)  10; 

(27  Tex.  App.)  11;  (72)  13;  (73,  74)  15;  (75)  16;  (76)  18;  (77;  28  Tex. 

App.)  19;  (78)  88;  (79)  83;  (29  Tex.  App.)  85;  (80.  81)  86;  (82)  87; 

(30  Tex.  App.)  88;  (83)  89. 
Vermont.  —(60)  6;  (61)  15;  (62)  88;  (63)  86. 

Virginia.  —  (82)  3;  (83)  5;  (84)  10;  (85)  17;  (86)  19;  (87)  84;  (88)  89. 
Washington.- (1)  88;  (2)  86;  (3)  88. 

West  Virginia.  —  (29)  6;  (30)  8;  (31)  13;  (32,  33)  85;  (34)  86;  (35)  89. 
Wisconsin.  —(69)  8;  (70,  71)  5;  (72)  7;  (73)  9;  (74,  76)  17;  (76,  77)  80;  (78) 

83;  (79)  84;  (80)  87;  (81)  89. 


AMERICAN  STATE  REPORTS. 

VOL.  XXX. 


CASES  REPORTED. 


Kami.  Bcbjbct.  Rkport.  Paob. 

Alabama  etc.  R.  R.  Co.  r.  Frazier .  RailroauU  .........  93  Ala,  45    28 

Alabama  etc.  R.  R.  Co.  v.  'QiW  ..  .Negligence 93  Ala.  514. 65 

Alabama  etc.  R.  R.  Co.  t.  Sellers .  ZJawagrea 93  Ala.  9 17 

Alabama  etc  R'y  Co.  v.  Holding ,  .Judgments 69  Miss.  255  ....  541 

Alabama  etc.  R'y  Co.  v.  Brooks .  ..Libel 69  M iss.  163 528 

Allison  V.  Wood Corporationa 147  Pa.  St.  197.  .  726 

American  etc.  Mortgage  Co.  v.  {^        69  Miss.  770  . . . .  687 

Jenerson )  * 

Anderson    School   Township    v.  [p^^^^ion 130  Ind.  108 206 

Milroy  Liodge \ 

Backer  V.  Pyne Lien* 130  Ind.  288 231 

Badger  Lumber  etc.  Co.  v.  Ma-  )  ^r   i      •    t  ..               ao  v        ton  om 

rion  Water  Supply  etc.  Co....  \^<^cl^^  ^««—  48  Kan.  182 301 

Badger  Lumber  etc.  Co.  v.  Ma-  )  ,r    i     •    »  »•               ao  -o-        iot  -yna 

rion  Water  Supply  etc.  Co....  [^«cA«««»  ^««...-  48  Kan.  187 30b 

Baker  V.  Flint  etc.  R.  R.  Co Judgments 91  Mich.  298....  471 

Biium  V.  Bircball Conflict  of  laws 150  Pa.  St.  164...  797 

Benjamin  Franklin's  Estate Ti-usts 150  Pa,  St.  437 .. .  817 

Banner  v.  Atlantic  Dredging  Co.  ..Negligence 134  N.  Y.  156....  649 

Billingsley  V.  Pollock  Banks 69  Miss.  759  . . . .  585 

Blake  v.  Voigt Contracts 134  N.  Y.  69 622 

Boos  V.  Morgan Judgments 130  lad.  305 237 

Boyertown  Nat.  Bank  v.  Hartman  .Z>eed« 147  Pa.  St.  558 . ..  759 

Brecken ridge  v.  Lewis Neg.  instruments. ..  84  Me.  349 353 

Buck  V.  Pennsylvania  R.  R.  Co... Camera 150  Pa.  St.  170...  800 

Burns  v.  Dreyfus Co-Unancy 69  Miss.  211....  539 

Burns  v.  Kirkpatrick Trespass 91  Mich.  364....  485 

Carson  y.  Federal  St.  etc.  R'y  Go.. Railroads 147  Pa.  St.  219...  727 

Carson  City  Sav.  Bank  V.  Carson  ) /^            ..  nn  \if  u    c-n  jk^ 

City  Elevator  Co [ Corj>orali<m» 90  Mich.  5o0. .. .   454 

Central  R.  R.  etc.  Co.  v.  Vaughan .  RaUroads 93  Ala.  209 60 

Chapman  v.  Western  U.  Tel.  Ca  .Damages 88  Ga.  763 183 

Cole  Mfg.  Co.  V.  Collier \  Arbitration  and     )   gj  j,^^^   535....  898 

*  (  award.  ) 

Connor  V.  State False  pretenses 29  Fla.  456 126 


12  Gases  Reported. 

Kim.  Subject.  Bkpobr  Pass. 

Conway  V.  Grant AnimaU 88  Ga.  40.......  146 

Cooper's  EsUte Will* 150  Pa,  St.  676...  829 

Crawfordsville  v.  Braden Mun.  corporations. .  130  Ind.  149 214 

Crescent  In^  Ca  t.  Vicksbnrg  ?/^,^^ 69  Miss.  208 . . . .  637 

eto.  Packet  Co ) 

Crouch  V.  Gutmann Contracts 134  N.  Y.  46 608 

o—o-""' I  ^SSLi.  f*""^  »♦'••••  ^ 

Darlington's  Estate Trusts 147  Pa.  St.  624...  776 

DiflFenbangh  v.  Union  etc.  Ins.  Co.  .Insurance 150  Pa.  St.  270. ..  806 

Donley  r.  Pittsburgh ConstUtaional  law.  .lil  Pa.  St.  848...  738 

Dunn  v.  Mellon Statutes 147  Pa.  St  11....  706 

^Nit.^nkT.*".°!".T*.f"!?!?.'  f  ^""^ ...130 Ind.  367 248 

Estate  of  Benjamin  Franklin Trusts 150  Pa.  St.  437...  817 

Estate  of  Cooper Wills 150  Pa.  St.  576...  829 

Estate  of  Darlington Trusts 147  Pa.  St.  624...  776 

Estate  of  Scott Wills 147  Pa.  St.  89....  713 

Ewing  v.  Pittsburgh  etc.  R'y  Co.. Damages. 147  Pa.  St  40....  709 

Faison  t.  Alabama  eta  R'y  Co. . . .  Carriers 69  M'ss.  569  ....  677 

Files  ▼.  Stevens Exemptions 84  Me.  84 333 

Finn  ▼.  Frink Malicious  prosec'n..  84  Me.  261 348 

Firmstone  y.  Spaeter Boundaries 150  Pa.  St  616...  851 

George  v.  Hunter Execution 48  Kan.  651 325 

^t'T1u«om*!*.!.T!"^!!!'.?!':  l-^^^^^"^ 1*7  Pa.  St  485...  761 

Ckrman  Ins.  Co.  V.  York Insurance 48  Kan.  488....,   113 

€k>ddard  t.  Harpswell Mun.  corporations. .  84  Me.  499 373 

Goodson  V.  State Forgery 29  Fla.  511 136 

€k>averneur  t.  National  Ice  Co. . . .  Grants 134  N.  Y.  355 ... .  669 

Grand  Lodge  V.  Noll Associations 90  Mich.  37.....  419 

Green  T.  State Evidence 88  Ga.  616 167 

Grotton  ▼.  Glidden Damages 84  Me.  689 41S 

Hallock  ▼.  Kinney Seduction. 91  Mioh.  67 463 

Hamilton  Nat  Bank  v.  Halstead.. 2>e2)tor and cr^cfitor.  134  N.  Y.  620....  693 
Handley  V.  Harris ChatUl  mortgages.,  48  Kan.  606 S22 

°*^7owcS°.^..^*..'':..T.^?.^!!  \^^ »OMich.  147....  421 

Heckemann  v.  Young Judgments 134  N.  Y.  170. .. .  656 

Heflin  r.  State Perjury 88  Gk.  151 147 

Hopkins  v.  Bishop Sales 91  Mich.  328....  480 

Hubbard  t.  Preston AnimaU 90  Mich.  221....  426 

Hull  V.  State Tax  sales 29  Fla.  79 96 

Hnrd  V,  Lacy Meal  property 93  Ala.  427 61 

Hutchinson  v.  Whitmore Trover 90  Mioh.  255 . . ..  431 

Hutchinson  Mfg.  Co.  v.  Pinch ....  DamayM. 91  Mich.  156....  463 

Hutchinson  etc.   R.  R.   Ca   r.  )  »  .,      j    .j.      .      ^o  tt       nn.  m« 

Coinmisaioners }  Railroad-aui  bonds.  48  Kan.  70 273 

Irrine  r.  Palmer Wilts 91  Tenn.  463....  893 


Cases  Reported.  13 

MAm.  SuBJKcr.  Bkfoht.  Paok. 

JohnsoD  ▼.  Alabanw  ate.  B'y  Go.  ..Carriers 69  Miss.  191  ....  634 

Jalienne  ▼.  Mayor  etc.  of  Jackson .  Mun.  eorporationa. .  69  Miss.  34 526 

Kimberlin  T.  State Officer* 130  Ind.  120 208 

Kitshea  v.  MuCloskey Fraud.  conveyances.l50  Pa.  St.  376...  811 

Krag  V.  German  etc  Ins.  Co. Insurance 147  Pa.  St.  272. ..  729 

Lamb  r.  Lamb Husband  and  wife.. 130  Ind.  273 227 

Lansing  Iron  etc.  Works  T.  Walker. /^ix^urM 91  Mich.  409....  483 

Le  Compte  V.  Lueders .Boundarie* 90  Mich.  495....  450 

Lewis  V.  Whir? HomeaUad 69  Miss.  352  . . . .  557 

Locheimer  r.  Stewart Bankruptcy 91  Tenn.  385. . ..  887 

Long  V.  Chicago  etc.  R.  R.  Co....  Master  and  servant.  48  Kan.  28 271 

Long  V.  Pennsylvania  R.  R.  Co. .  .Carriers 147  Pa.  St.  343...  732 

Louisville  etc.  R'y  Co.  v.  'S\yt\\6..0uardianandtDard.  69  Miss.  939  ....  599 
Louisville  etc.  R'y  Co.  v.  Doag\&a%.Ma*ter  and  servant.  69  Miss.  723  ....  582 
Lunsford  v.  Dietrich Malicious  prosec'u..  93  Ala.  565 79 

Madison V.  Penn8yl7aniaR.R.  Co.. Malicious prosec'n.. HI  Pa.  St.  509...  756 

Mann  r.  Jackson Devise 84  Me.  400 358 

May  y.  Jones Libel 83  Ga.  308 154 

McAfee  v.  Reynolds Judgments 130  lud.  33 194 

McKinny  7.  State Assault  to  rape....  29  Fla.  565 140 

McNally  v.  Colwell Fires 91  Mich.  527....  494 

Mechanics  etc.  Bank  v.  Seitz Banks..., 150  Pa.  St  632...  853 

Miller  v.  Georgia  R  R.  etc.  Co. . .  Carriers 88  Ga.  563 170 

Mississippi  Mills  Co.  v.  Smith ....  Watercourses 69  Miss.  299  ....  646 

Mitchell  V.  Thome Cemeteties 134  N.  Y.  536 699 

Mofls  ▼.  Decatur  Land  eta  Co Master  and  servant.  93  Ala.  269. 55 

Mott  V.  Cherryvale  Water  eta  Co. .  Water  compames  . .  48  Kan.  12 267 

Monnerlya  v.  Augusta  Sav.  Bank .  Banks 83  Ga.  333 159 

Nesbitt  V.  Greenville Mun.  corporations..  69  Miss.  22 521 

Nobler.  Murphy Suretyship 91  iMich.  653....  507 

O'Brien  t.  Philadelphia Mun.  corporations.. 150  Pa.  St  589...  832 

0-Bry.n  ..  01... j  ""^^JS^  \  »I  T«n.  :06....  862 

•^„tlr'r..tH.S°CSS;  f^»^«* .34K.T.46.....  685 

Ocean  Steam^ihip  Co.  v.  Ehrlicb  .. Stoppage  in  tranuiu.  88  Ga.  502 164 

Olathe  V.  Mizee Negligence 48  Kan.  435  ....  308 

Parvin  v.  Wimberg Elections 130  Ind.  561 254 

Peterson  V.  Woollen .....Estoppel 48  Kan.  770    ...327 

Portsmouth  Sav.  Bank  V.  Village  )  n    j  nt  \m-  v.   atn.         kh 

of  Ashley 7.  f^**"^ 91  Mioh.  670....  611 

Pullen  V.  Hillman Conflict  of  lavos ... .  84  Me.  129 340 

RaflTerty  ▼.  Central  Traction  Co. .  .Railroads 147  Pa.  St  679. ..  763 

Railroad  V.  Baruhill Corporations 91  Tenn.  395....  889 

Railroad  V.  Diea Railroads 91  Tenn.  177....  871 

Railroad  ▼.  Kelly Railroads 91  Tenn.  699....  902 

Railroad  V.  Sadler Rnilronds 91  Tenn.  508.. ..  896 

Rascherv.  East  Detroit  etc.  R'y  Co.  i9<rpe^.rat7u7ay«  ....  90  Mich.  413.. ..  447 
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ALABAMA  Gebat  Southern  E.  K.  Co.  v.  Sellers. 

[93  Alaba.HA,9.] 

ExnrPLART  Damages. — If  a  Conductor  oi  a  Railway  Company,  acting 
within  the  range  of  his  employment,  after  having  passed  a  station  with- 
out allowing  a  passenger  to  alight,  willfully  refuses  to  return  with  the 
train  to  such  station,  and  compels  the  passenger,  who  is  a  woman  encum« 
bered  with  her  baby  and  baggage,  to  alight,  in  a  driving  rain,  two  hun- 
dred yards  from  such  station,  and  from  any  shelter,  whereby  she  is 
nnnecessarily  exposed  to  the  elements  while  walking  that  distance,  to 
the  injury  of  her  health,  this  misconduct  on  the  part  of  such  conductor 
is  such  willful  wrong,  and  is  accompanied  with  such  reckliess  disregard 
of  consequences,  necessarily  injurious,  as  authorizes  the  jury  to  award 
exemplary  damages. 

Pliadino  —  Damages  for  Carrying  rASSENOER  beyond  his  Station. 
—  When,  in  an  action  against  a  railroad  corporation,  the  complaint  al> 
leges  wrong  and  negligence  in  failing  to  stop  at  a  station  to  permit  a 
passenger  to  alight,  and  that  after  snch  station  was  passed,  the  con- 
dactor  refused  to  return  to  it,  and  directed  the  passenger  to  get  off  in  a 
driving  rain,  the  damages  recoverable  cannot  be  limited  to  those  aris> 
ing  from  the  failure  to  stop  at  the  station  in  the  first  instance,  but  in- 
elude  those  resulting  from  the  refusal  to  return,  and  from  directing 
plaintiff  to  alight  in  the  rain. 

Damages.  —  Evidence  that  the  Plaintiff  had  her  Infant  in  her 
Arms  when,  after  being  taken  past  her  station,  her  request  that  the 
train  return  to  such  station  was  refused,  and  she  was  directed  to  get  off 
in  a  driving  rain,  where  there  was  no  shelter,  is  admissil>le,  becau-:e  it 
tends  to  aggravate  the  wrong  of  the  conductor  in  requiring  the  plaintiff 
to  leave  the  train  where  there  was  neither  station  nor  shelter. 

Plsadino.  —  An  Averment  that  the  Plaintiff  was  Put  off,  or  Com- 
pelled to  Get  off,  of  a  railway  train  at  a  point  beyond  the  station  of 
her  destination  may  be  supported  without  proof  of  the  me  of  force,  as 
by  evidence  showing  that  after  carrying  plaintiff  past  such  station  the 
conductor  of  the  train  refused  to  return  thereto,  and  directed  plaintiff  to 
▲jl  St.  Rkp.,  Vol.  XXX.  —  2  17 


18  Alabama  btc.  R.  R.  Co.  v.  Sellers.     [Alabama, 

alight,  and  it  was  necessary  to  leave  the  train  to  avoid  being  carried  a 
■till  greater  distance  from  the  station. 

Railroad  Corporations.  —  A  Passenqkr  on  a  Freight  Train  is  enti- 
tled to  be  set  down  at  the  station  to  which  he  has  purchased  a  ticket, 
and  may  recover  damages  for  being  carried  beyond  such  station  and 
compelled  to  alight  several  hundred  yards  therefrom  in  a  driving 
rain,  and  at  a  place  where  there  was  no  shelter,  precisely  the  same  as 
though  the  train  were  one  used  exclusively  for  passengers. 

Damaoes.  —  Exemplary  damages  may  be  awarded,  though  the  actual  injury 
suffered  was  nominal. 

Railroad  Corporations  —  ExpcLSioir  from  Traiw.  ^One  does  not  ne- 
cessarily leave  a  train  voluntarily,  though  no  actual  foroe  is  employed 
to  put  him  off.  He  may  be  coerced  by  the  direction  of  the  conductor 
that  he  alight,  and  by  the  fact  that  if  he  does  not  do  so,  he  will  be  car- 
ried still  farther  beyond  the  station  of  his  destination. 

Wood  and  Wood,  for  the  appellant. 

Hewitt,  Walker,  and  Porter,  for  the  respondent. 

McClellan,  J.  The  inquiry  of  chief  importance  in  this 
case  is,  whether  there  was  any  testimony  adduced  which,  if 
believed,  would  have  authorized  the  imposition  of  exemplary 
damages.  We  think  there  was  such  testimony.  The  plain- 
tiflF  (appellee  here)  testified^in  her  own  behalf,  that  she  pur- 
chased a  ticket  entitling  her  to  transportation  on  a  freight 
train  of  the  defendant  from  Jonesboro  to  Wheeling,  stations 
on  defendant's  road  about  two  miles  apart,  and  took  passage 
on  such  train  at  Jonesboro;  that  at  Wheeling  there  was  a 
house  used  as  a  station-house  by  all  passengers  to  and  from 
that  point  over  defendant's  line,  and  at  which  defendant's 
trains  carrying  passengers  were  wont  to  stop  for  the  purpose 
of  receiving  and  discharging  passengers;  that  on  the  occasion 
in  question  the  train  was  not  stopped  at  said  station,  but  pro- 
ceeded from  two  hundred  to  four  hundred  yards  beyond  it; 
that  it  was  raining  at  the  time;  that  plaintiflf  requested  the 
conductor  to  move  the  train  back  to  the  house,  but  he  pre- 
tended not  to  hear,  and  told  plaintiff  she  must  get  off;  that 
the  rain  increased  and  was  falling  heavily,  and  a  high  wind 
was  prevailing  when  she  did  get  oflf;  that  she  had  a  young 
baby  in  her  arms,  and  was  otherwise  encumbered  with  a  va- 
lise; that  because  of  these  impediments  she  could  not  effi- 
ciently use  an  umbrella  which  she  had;  that  she  alighted,  in 
obedience  to  the  direction  of  the  conductor,  in  this  driving 
»ain,  and  walked  back  to  the  station-house,  getting  thoroughly 
wet,  and  in  consequence  became  quite  sick,  and  was  so  for 
three  months.     The  testimony  of  the  conductor  goes  to  show 
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that  the  house  in  question  was  used  as  a  station-house  by  his 
company,  and  even  on  the  evidence  of  the  plaintiff  tliere  can 
be  no  doubt  that  it  was  the  duty  of  the  defendant  to  stop  this 
train  at  the  house,  and  allow  passengers  to  alight  there,  not- 
withstanding the  house  belonged  to  another  company:  Louis- 
ville etc.  R.  R.  Co.  V.  Johndon,  79  Ala.  436.  If  the  jury 
believed  the  testimony  we  have  detailed,  they  would  have  been 
justified  in  the  conclusion  that  defendant's  conductor,  within 
the  range  of  his  employment,  willfully  refused  to  move  the 
train  back  to  the  station,  and  willfully  compelled  the  plaintiff 
to  alight,  in  a  driving  rain,  several  hundred  yards  from  any 
shelter,  so  encumbered  with  her  child  and  baggage  as  to  be 
unable  to  protect  herself,  and  necessitating  exposure  to  the 
elements  while  walking  this  distance.  We  cannot  hesitate  to 
afiirm  that  this  misconduct  on  the  part  of  defendant's  em- 
ployee, with  knowledge  of  the  situation,  was  such  a  willful 
wrong,  comniitted  in  such  reckless  disregard  of  the  necessa- 
rily injurious  consequences  to  the  plaintiff,  as  authorized  the 
jury  to  punish  the  defendant  therefor  by  the  imposition  of 
exemplary  damages:  New  Orleans  etc.  R.  R.  Co.  v.  Hurst,  36 
Miss.  660,  668,  669;  74  Am.  Dec.  785;  Wilkinson  v.  Searcy, 
76  Ala.  176;  Alabama  etc.  R.  R.  Co.  v.  Frazier,  93  Ala.  45; 
poaty  p.  28. 

2.  The  most  casual  reading  of  the  complaint  suffices  to 
demonstrate  that  while  each  of  its  counts  avers  defendant's 
wrong  and  negligence  in  failing  in  the  first  instance  to  stop  its 
train  at  Wheeling,  neither  of  them  bases  plaintiff's  claim  for 
damages  on  that  omission  of  duty,  but  on  the  contrary,  they 
each  seek  to  recover  for  damages  resulting  from  the  refusal  of 
the  conductor  to  return  to  the  stopping-plaoe,  and  the  conse- 
quent necessity,  accentuated  by  the  expressed  directions  of 
the  conductor,  for  plaintiff  to  alight  beyond  the  station,  "in 
a  hard  and  drenching  rain,"  and  to  walk  back  through  the 
rain  to  the  point  at  which  she  should  have  been  set  down. 
One  or  more  of  tiie  requests  for  instructions  involved  a  con- 
struction of  the  complaint  confining  the  recovery  to  damages 
sustained  in  consequence  of  a  failure  to  stop  in  the  first  in- 
stance, and  for  this  reasoti  were  properly  refused. 

3.  Evidence  that  plaintiff  had  her  infant  in  her  arms  when 
she  alighted  from  the  train  was  objected  to,  and  is  made  the 
basis  of  an  assignment  of  error  here.  The  position  of  appel- 
lant in  that  regard  is  untenable.  Manifestly,  this  testimony 
legitimately  tended  to  aggravate  the  willful  wrong  of  the  con- 
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ductor  in  requiring  the  plaintiflf  to  get  off  in  the  rain  at  the 
considerable  distance  from  any  Rhelter  shown  in  the  case;  and 
this  whether  regard  is  to  be  had  to  the  infant  per  se,  or  the 
mother's  natural  solicitude  for  it,  or  whether  it  be  regarded  only 
as  one  of  the  impediments  which  disabled  the  plaintiff  from 
protecting  herself  in  some  measure  from  the  rain. 

4.  The  position  taken  in  some  of  the  charges  requested  for 
the  defendant  and  refused,  that  there  could  be  no  recovery 
under  the  first  or  second  counts,  unless  force  was  used  by  the 
conductor  in  getting  plaintiff  off  the  car, —  those  counts  aver- 
ring that  she  was  "put  off,"  and  "compelled  to  get  off,"  re- 
spectively,—  is  untenable.  If  she  alighted  in  consequence  of 
the  implied  refusal  of  the  conductor  to  return  to  the  station, 
to  avoid  being  carried  on,  and  in  obedience  to  the  direction  of 
the  conductor  to  do  so,  she  acted  under  compulsion  which 
was  the  equivalent  of  being  put  off,  or  compelled  to  get  off; 
and  the  court  properly  charged  the  jury  that  the  allegations 
in  this  regard  did  "  not  necessarily  equal  or  mean  the  appli- 
cation of  force  to  remove  the  plaintiff'  from  said  train." 
;:  6.  It  is  no  doubt  true,  as  asserted  in  some  of  the  charges 
requested  for  defendant,  that  persons  who  "apply  for  and  re- 
ceive transportation  on  freight  trains  are  not  entitled  to  the 
comforts  and  conveniences  usually  furnished  passengers  on 
passenger  trains";  but  that  proposition  has  no  bearing  on 
any  issue  of  fact  in  this  case.  No  injury  is  claimed  or  was 
sustained  by  reason  of  any  difference  there  may  be  in  the 
"  comforts  and  conveniences  usually  furnished  passengers " 
on  these  different  classes  of  trains.  The  wrong  and  injury 
counted  on  resulted  from  a  failure  to  transport  the  plaintiff 
from  Jonesboro  to  the  depot  at  Wheeling,  with  or  without  cer- 
tain comforts  and  conveniences,  and  in  compelling  her  to 
alight  at  a  distance  from  the  point  at  which  she  had  con- 
tracted to  be  set  down;  and  there  can  be  no  sort  of  doubt  that 
whether  the  vehicle  used  by  the  carrier,  to  perform  the  con- 
tract of  carriage  be  of  one  or  the  other  character  hypotiiesized, 
its  duty  to  set  the  passenger  down  at  the  end  of  the  journey 
is  precisely  the  same.  These  charges  were  abstract,  and  well 
refused  on  that  ground. 

6.  There  are  respectable  authorities  which  appear  to  hold 
that  exemplary  damages  cannot  be  awarded  when  the  actual 
injury  is  purely  nominal;  the  theory  being,  that  as  exemplary 
damages  are  laid  in  conservation  of  the  interests  of  society. 
which  for  this  purpose  are  considered  "  as  blended  with  the 
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interests  of  the  individual,"  where  the  individual  is  injured 
only  nominally,  or  not  at  all  in  fact,  though  his  rights  are 
violated,  "the  interests  of  society  have  virtually  nothing  to 
blend  with,"  and  hence  "the  individual  having  but  a  nominal 
interest,  society  can  have  none,"  etc.:  Stacy  v.  Portland  Pub. 
Co.,  68  Me.  287.  This  view  is  specious,  but,  we  apprehend, 
not  sound.  The  true  theory  of  exemplary  damages  is  that  of 
punishment,  involving  the  ideas  of  retribution  for  willful  mis- 
conduct, and  an  example  to  deter  from  its  repetition.  The 
position  of  the  supreme  court  of  Maine  can  be  sustained  in 
principle,  it  seems  to  us,  only  by  assuming  that  which  is 
manifestly  untrue,  namely,  that  no  act  is  criminal  which  does 
not  inflict  individual  injury  capable  of  being  measured  and 
compensated  for  in  money.  Many  acts  denounced  as  crimes 
by  our  statutes,  or  by  the  common  law,  involve  no  pecuniary 
injury  to  the  individual  against  whom  they  are  directed,  and 
which,  while  the  party  aggrieved  could  not  recover  damages 
as  compensation  beyond  a  merely  nominal  sum,  are  yet  pun- 
ished* in  the  criminal  courts,  and  may  also  be  punished  in 
civil  actions  by  the  imposition  of  "smart-money";  and  on  the 
same  principle,  acts  readily  conceivable  which  involve  malice, 
willfulness,  or  wanton  and  reckless  disregard  of  the  rights  of 
others,  though  not  within  the  calendar  of  crimes,  and  inflict- 
ing no  pecuniary  loss  or  detriment  measurable  by  a  money 
standard  on  the  individual,  yet  merit  such  punishment  as  the 
civil  courts  may  inflict  by  the  imposition  of  exemplary  dam- 
ages. And  upon  these  considerations,  the  law  is,  and  has  long 
been,  settled  in  this  state,  that  the  infliction  of  actual  damage 
is  not  an  essential  predicate  to  the  imposition  of  exemplary 
damages:  Parker  v.  Mise,  27  Ala.  480;  62  Am.  Dec.  776;  West- 
ern Union  Tel.  Co.  v.  Henderson,  89  Ala.  510;  18  Am.  St.  Rep. 
148;  Alabama  etc.  R.  R.  Co.  v.  Heddleston,  82  Ala.  218.  See 
also  1  Sutherland  on  Damages,  748.  The  charges  requested 
by  the  defendant,  to  the  effect  tliat  actual  damage  must  be 
shown  before  punitive  damages  could  be  recovered,  were  there- 
fore properly  refused. 

Charge  No.  8,  refused  to  defendant,  was  misleading,  when 
referred  to  plaintiff's  testimony.  It  tended  to  induce  the  jury 
to  the  conclusion  that  if  no  actual  force  was  employed  by  the 
conductor  to  put  the  plaintiff  off  the  train,  she  left  it  volun- 
tarily, and  this  notwithstanding  she  may  have  acted  under 
the  compulsion  resulting  from  the  conductor's  failure  and  im- 
plied refusal  to  move  the  train  back  to  the  station,  and  from 
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his  direction  to  passengers  to  alight  where  the  car  stood. 
There  was  no  error  in  its  refusal. 

7.  Charges  9  and  10,  requested  by  defendant,  were  argu- 
mentative, in  that  they  direct  the  jury  to  look  to  certain  facts 
as  tending  toward  certain  conclusions.  That  numbered  9, 
moreover,  is  8ul)ject  to  the  same  objection  taken  to  No.  8, 
supra,  —  its  tendency  is  to  mislead  the  jury;  and  that  num- 
bered 10  is  bad  for  the  further  reason  that  it  confines  the 
right  of  recovery  to  injury  resulting  from  defendant's  negli- 
gence in  passing  the  station,  when,  as  we  have  seen,  the  wrong 
and  injury  really  complained  of  consisted  in  a  failure  to  move 
the  train  back  to  the  stopping-place,  and  the  consequent  ne- 
cessity plaintiff  was  under  to  alight  and  walk  back  in  tho 
rain. 

Charge  11,  requested  for  defendant,  was  properly  refused, 
because  not  supported  by  any  tendency  of  the  testimony. 
There  is  no  evidence  in  this  record  to  the  effect  that  "  plain- 
tiff could  have  been  cured  of  the  sickness  in  ten  days,"  etc.,  as 
hypothesized  in  this  request. 

The  rulings  of  the  court  on  charges  not  above  referred  to  by 
number  are  all  considered  in  the  general  propositions  of  law 
we  have  announced.  The  record  is  free  from  error,  and  the 
judgment  is  affirmed.  

ExBHPLARY  Dahaoes,  WHEN  ALLOWED.  — This  Subject  is  fully  discussed 
in  the  extended  note  to  Spellman  v.  Richmond  etc.  R.  R.  Co.,  28  Am.  St.  Rep. 
883,  and  references  to  other  notes  in  the  American  Decisions  are  there  given. 
The  circumstances  in  Samuels  v.  Ridiniond  etc.  R'y  Co.,  35  S.  C.  493,  23  Am. 
St.  Rep.  483,  were  very  similar  to  those  in  the  principal  case,  and  the  court 
there  stated  the  rule  to  be,  that  a  tort  sounding  in  exemplary  damages  exists 
when  some  right  or  property  of  a  person,  natural  or  artificial,  is  invaded 
maliciously,  violently,  wantonly,  or  with  reckless  disregard  of  social  or  civil 
obligations.  Exemplary  damages  will  not  be  allowed  for  failure  to  stop  a 
train  at  a  station  and  give  a  passenger  opportunity  to  alight  therefrom,  un- 
less the  failure  to  stop  was  willful,  or  the  wrong  was  aggravated  in  som» 
manner  by  the  radroad  company  or  its  employees:  Dorrah  v.  Illinois  Cen- 
tral R.  R.  Co.,  65  Miss.  14;  7  Am.  St  Rep.  629;  Kansas  City  etc.  R.  R. 
Co.  V.  File,  67  M'ss.  373.  An  instruction  that  if  any  of  the  employees  of 
the  company  were  "insulting  in  words,  tone,  or  manner,"  the  jury  should 
find  for  the  plaintiff  damages,  in  their  discretion,  "  not  exceeding  the  amount 
claimed  in  the  petition,"  was  held  proper  in  an  action  by  a  female  passenger 
to  recover  for  an  injury  resulting  from  being  taken  past  a  station  to  which 
she  had  purchased  a  ticket:  Louisville  etc.  R.  R.  Co.  v.  Ballard,  88  Ky.  159. 
For  a  case  in  which  exemplary  damages  were  refused  to  a  passenger  carried 
past  his  station,  see  Mississippi  etc.  R.  R.  Co.  v.  Gill,  66  Miss.  39. 

RAiLaoAD  Companies — Forcible  Expulsion,  What  is.  — On  principle,, 
it  would  Mem  that  the  compulsion  in  this  class  of  cases  need  not  be  stronger 
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than  that  "constraint  of  the  will  arising  from  the  unlawful  presentment  of 
a  choice  between  two  comparative  evils,"  which  is  the  definition  of  legal 
duress  given  in  Alston  v.  Durant,  2  Strob.  257;  49  Am.  Dec.  596.  A  pas- 
senger, whether  right  or  wrong  in  any  contention  or  misunderstanding  with 
•  conductor,  is  under  no  duty,  either  legal  or  moral,  to  remain  ou  the  train 
nntil  the  conductor  appeals  to  force  for  the  execution  of  his  conimanda  in 
expelling  him.  If  the  passenger  obeys  the  command  to  leave  the  train,  and 
thereby  does  an  act  to  which  his  own  will  does  not  consent,  he  is  coerced: 
Oetyrgia  R.  R.  etc.  Co.  v.  Eskew,  SG  Ga.  641;  22  Am.  St.  Rep.  490.  Whether 
the  circumstances  are  such  as  to  be  held  a  coercion  in  leaving  the  train  is  a 
question  for  the  jury:  Oalveaton  etc.  R'y  Co.  v.  Crispi,  73  Tex.  236. 

Freight  Trains  —  Rights  of  Passengers  on:  See  notes  to  Central  R.  R. 
Co.  V.  Smith,  2  Am,  St.  Rep.  39,  40;  Rosenbaum  v.  St.  Paul  etc.  R.  R.  Co.,  8 
Am.  St.  Rep.  656;  Mc  Veety  v.  St.  Paul  etc.  R.  R.  Co.,  22  Am.  St.  Rep.  729. 
The  geueral  rule  is,  a  person  permitted  to  ride  upon  a  freight  train  by  the 
company's  servants  is  entitled  to  the  same  rights  as  if  he  were  riding  on  a 
passenger  train:  McOee  v.  Missouri  etc  R'y  Co.,  92  Mo.  208;  1  Am.  St.  Refi 
706. 
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Telegraph  Corporations.  —  A  Person  to  Whom  a  Telegram  is  Ad- 
dressed may  recover  damages  for  delay  in  its  transmission  or  delivery 
if  the  sender  was  acting  as  his  agent  and  the  corporation  had  notice  of 
that  fact. 

Telegraph  Corporations.  —  Damages  for  Mental  Spfferiso  arising 
from  the  failure  to  promptly  transmit  a  telegram  can  be  recovered,  pro- 
vided there  was  other  ground  of  damage,  either  nominal  or  substantial, 
though  an  action  cannot  be  sustained  for  mental  suffering  alone. 

Telegraph  Corporations  —  Pleading.  —  A  complaint  alleging  that  the 
defendant  was  a  public  telegraph  corporation,  and  that  W.  J.  Wilson, 
for  the  benefit  and  as  the  agent  of  the  plaintiff,  delivered  to  the  defend- 
ant the  following  message:  "  Howard,  Cia..  April  27,  '90.  To  W.  L. 
Wilson,  Childersburg,  Ala.  Father  died  this  P.  m.  Come  at  once. 
W.  J.  Wilson," — for  transmission  to  plaintiff  by  telegraph,  and  that 
plaintiff's  said  agent  paid  defendant  the  price  of  such  transmission,  that 
Buch  message  was  promptly  transmitted  to  defendant's  office  to  which 
it  was  addressed,  but  was  not  delivered  untd  after  the  lapse  of  the  day 
on  which  it  should  have  been  delivered,  sufficiently  discloses  a  contract 
between  plaintiff  and  defendant,  for  the  breach  of  which  at  least  nominal 
damages  are  recoverable. 

Sunday. — A  Telegraph  Corporation  cannot  E-scape  Liability  for  the 
failure  to  promptly  deliver  a  telegram  on  the  ground  that  the  contract 
for  its  transmission  and  delivery  was  entered  into  on  Sunday,  if  the 
emergency  to  which  the  telegram  related  was  the  death  and  burial  of 
the  father  of  the  person  to  whom  it  was  addressed. 

Hewitt,  Walker,  and  Porter,  for  the  appellant. 
Cecil  Brovme,  contra. 
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McClellan,  J.  In  the  case  of  Daughlery  v.  American  Union 
Tel.  Co.,  75  Ala.  168,  51  Am.  Rep.  435,  damages  were  claimed 
by  the  sendee  of  a  telegram  for  a  breach  of  contract  alleged 
to  have  been  entered  into  between  the  senders,  as  the  agents 
of  the  sendee,  and  the  telegraph  company,  whereby  the  com- 
pany, for  a  consideration  paid  by  the  agents,  undertook  and 
promised  to  transmit  and  deliver  the  message.  It  was  in- 
sisted for  defendant  that  the  action  could  be  maintained  only 
by  the  senders,  the  theory  of  the  contention  being,  that  the 
complaint  showed  that  the  senders  made  the  contract  in  their 
own  name,  and  it  not  being  a  contract  for  the  payment  of 
money,  they  alone  had  a  right  to  maintain  the  suit.  The 
court  said:  "This  point  is  well  taken,  if  the  proper  construc- 
tion of  the  complaint  is  that  which  is  contended  for:  Code 
1876,  sec.  2890;  Code  1886,  sec.  2594;  Johnson  v.  Martin,  54 
Ala.  271;  Mastersony.  Oibson,  56  Ala.  56;  Agnew  v.  Leath,  63 
Ala.  345.  It  is  certainly  true  that  the  message  proposed  to  be 
sent,  as  copied  in  the  complaint,  is  signed  by  Renfro  Brothers, 
the  senders.  But  the  message  is  not  the  contract  declared 
on.  The  complaint  avers,  in  substance,  that  the  plaintiff 
made  the  contract  through  his  agents,  Renfro  Brothers.  The 
contract  declared  on,  we  suppose,  was  oral.  It  is  not  averred 
that  it  is  in  writing.  If,  in  delivering  and  paying  for  the 
message  to  be  forwarded,  Renfro  Brothers  disclosed  the  name 
of  their  principal  for  whom  they  were  acting,  that  constituted 
it  plaintiflf 's  contract,  upon  which  he  can  and  should  sue  in 
his  own  name.  Such  proof  is  admissible  under  the  complaint 
as  framed,  and  if  made,  will  sustain  the  averment."  On  a 
like  state  of  averment,  this  principle  was  reaffirmed  in  the 
case  of  Kennon  v.  Western  Union  Tel.  Co.,  92  Ala,  399,  the 
action  being  in  the  name  of  the  persons  to  whom  the  mes- 
sage was  sent  by  their  agents,  under  an  agreement  for  trans- 
mission made  between  them  and  the  telegraph  company,  in 
which  it  was  said:  "On  the  contract  thus  alleged,  these 
plaintiffs  may  sue;  and  if  the  evidence  develops  that  they 
were  disclosed  to  the  telegraph  company  as  the  principals  in 
the  contract,  they  may  recover  against  the  defendant."  In 
such  cases,  the  plaintiff,  upon  making  the  requisite  proof  as 
to  the  fact  of  the  agency  of  the  senders,  and  the  disclosure  of 
that  fact  to  the  defendant  at  the  time  of  contract  made,  would 
be  entitled  to  recover  at  least  nominal  damages  for  the  breach 
of  the  contract  thus  existing  between  him  and  the  defendant, 
and  in  addition  thereto,  damages  for  mental  anguish  and  suf- 
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fering  occasioned  by  the  defendant's  failure  to  complj  with 
its  undertaking  in  respect  of  prompt  transmission  and  deliv- 
ery: Western  Union  Tel.  Co.  v.  Henderson,  89  Ala.  510;  18  Am. 
St.  Rep.  148. 

But  the  law  appears  to  be  well  settled,  that  in  the  absence 
of  the  element  of  damages  resting  on  a  breach  of  contract  in 
force  at  the  time  between  the  parties,  and  in  the  absence  of 
any  actual  injury  to  the  person,  reputation,  or  estate  of  the 
plaintiff,  there  can  be  no  recovery  for  injury  to  the  feelings; 
or  in  other  words,  than  an  action  cannot  be  maintained  solely 
for  mental  sufferings,  though  if  other  ground  of  damage,  either 
nominal  or  substantial,  be  averred  and  proved,  such  averment 
and  proof  constitute  an  essential  predicate  for  the  imposition 
of  damages  for  lacerated  feelings,  by  way  only  of  aggravation 
of  actual  damages:  Gulf  etc.  Ry  Co.  v.  Levy,  59  Tex.  563;  46 
Am.  Rep.  278;  Johnson  v.  Wells,  Fargo,  &  Co.,  6  Nev.  224;  3 
Am.  Rep.  245;  Wyman  v.  Leavitt,  71  Me.  227;  36  Am.  Rep. 
303;  West  v.  Western  Union  Tel.  Co.,  39  Kan.  93;  7  Am.  St. 
Rep.  530;  Canning  v.  Williamstown,  1  Gush.  451. 

In  the  case  at  bar,  one  of  the  questions  presented  by  the 
demurrers  is,  whether  the  complaint  alleges  a  contract  be- 
tween the  plaintiff  and  the  defendant,  for  the  breach  of  which 
at  least  nominal  damages  are  recoverable,  so  as  to  make  such 
right  of  recovery  the  basis  for  the  imposition  of  further  dam- 
ages for  mental  distress,  which  are  claimed.  We  think  such 
contract  is  laid  in  the  complaint,  not  by  direct  averment,  it  is 
true,  but  by  the  averment  of  facts  from  which  the  law  implies 
a  contract,  and  upon  proof  of  whicli  the  existence  of  the  con- 
tract would  be  declared.  It  is  alleged  that  the  defendant  "was 
engaged  in  the  business  of  transmitting  messages  for  hire  by 
means  of  electricity,  from  Howard,  in  the  state  of  Georgia,  to 
Childersburg,  in  the  state  of  Alabama,  and  was  then  and 
there  a  public  telegraph  company;  and  being  so  engaged,  W. 
J.  Wilson  did,  for  the  benefit  and  as  the  agent  of  plaintiff, 
deliver  to  defendant  at  its  office  in  Howard  the  following 
message,  viz.,  *  Howard,  Ga.,  April  27,  '90.  To  W.  L.  Wil- 
son,  Childersburg,  Ala.  Father  died  this  p.  m.  Come  at  once,' 
signed  *  W.  J.  Wilson,'  for  transmission  to  plaintiff  by  tele- 
graph at  Childersburg,  and  plaintiff's  said  agent  did  then 
and  there  pay  defendant  the  sum  of  forty  cents,  the  price  of 
transmitting  and  delivering  said  message.  Said  W.  J.  Wilson 
was  the  brother  of  plaintiff,  and  the  person  mentioned  in  said 
message  as  '  father '  was  the  father  of  both  W.  L.  and  W.  J. 


$6  Western  Union  Tel,  Co.  v.  Wilson.     [Alabama, 

Wilson,  and  said  defendant  was  well  aware  of  all  such  rela- 
tionship." It  is  not  in  terms  alleged  that  the  defendant  re- 
ceived and  undertook  to  transmit  and  deliver  this  message, 
but  both  these  facts  sufficiently  appear  from  the  allegations 
that  defendant  did  transmit  the  dispatch  promptly  to  its 
office  at  Childersburg,  and  there  delivered  it  to  W.  L.  Wilson, 
the  plaintiff,  though  not  until  after  the  lapse  of  a  day  from 
the  time  at  which  it  should  have  been  delivered.  These  aver- 
ments import  an  acceptance  of  the  message  by  the  defendant 
necessary  to  a  complete  contract  for  its  being  sent  to  Chil- 
dersburg and  there  promptly  delivered  to  the  plaintiff,  even 
within  the  strict  rule  laid  down  in  Somerville  v.  Merrill,  1 
Port.  107,  relied  on  by  the  appellant's  counsel;  and  the  com- 
plaint, taken  as  a  whole,  adequately  states  a  contract  entered 
into  between  the  plaintiff,  through  his  agent,  and  the  defend- 
ant, for  the  failure  of  the  defendant  to  comply  with  which, 
alleged  in  the  complaint,  plaintiff  was  entitled  to  recover  at 
least  nominal  damages,  and  such  damages  for  distress  of 
mind,  resulting  from  the  delay  of  delivery,  whereby  he  was 
prevented  seeing  the  body  of  his  father  and  being  present  at 
his  funeral,  as  from  the  terms  of  the  message  must  have  been 
in  the  contemplation  of  the  parties.  The  demurrers,  which 
proceeded  on  the  theory  that  plaintiff  was  without  right  to  sue 
for  a  breach  of  this  contract,  and  that  damages  for  mental 
suffering  were  not  recoverable  in  this  action,  were  properly 
overruled:  Authorities  supra;  Western  Union  Tel.  Co.  x.  Brown, 
71  Tex.  723;  Beasley  v.  Western  Union  Tel.  Co.,  39  Fed.  Rep. 
181;  West  v.  Western  Union  Tel.  Co.,  39  Kan.  93;  7  Am.  St. 
530,  and  note;  Harkness  v.  Western  Union  Tel.  Co.,  73  Iowa, 
190;  5  Am.  St.  Rep.  672;  Stuart  v.  Western  Union  Tel.  Co.,  66 
Tex.  580;  59  Am.  Rep.  623. 

There  is  no  merit  in  the  objection  that  the  complaint  does 
not  allege  that  the  message  was  in  writing.  We  need  not 
decide  whether  it  would  be  the  duty  of  defendant  company  to 
receive  for  transmission  a  verbal  message,  —  doubtless  a  rule 
on  its  part  to  the  contrary  would  be  a  reasonable  one,  —  nor 
whether  the  complaint  does  in  effect  allege  this  message  to 
have  been  in  writing,  though  its  averments  might  well  be  con- 
strued to  import  that  the  message  as  delivered  by  plaintiff's 
agent  was  a  written  one.  These  considerations  are  rendered 
immaterial  by  the  averments  of  the  complaint  that  the  mes- 
sage, whether  verbal  or  written,  and  whether  or  not  there  was 
any  duty  to  receive  it  as  offered  resting  on  the  defendant,  was 
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received  and  correctly  transmitted  to  its  office  at  the  point  of 
destination;  and  it  cannot  now  be  heard  to  excuse  itself  for 
unreasonable  delay  in  delivering  it  from  that  office  on  the 
ground  that  it  was  under  no  obligation  to  receive  it  in  the 
first  instance. 

The  objection  taken  by  the  demurrer  that  the  complaint 
shows  the  contract  for  transmission  and  delivery  of  the  tele- 
gram to  have  been  made  on  Sunday,  and  is  therefore  void,  is 
untenable.  We  cannot  doubt  but  that  the  emergency  of  the 
death  and  burial  of  one's  father  involves  such  moral  necessity 
for  his  presence  before  and  at  the  funeral  as  brings  any  con- 
tract made  to  that  end  on  Sunday  within  the  exception  of 
cases  of  necessity  made  by  our  statute,  if  indeed  such  con- 
tracts would  not  also  be  within  the  exception  in  favor  of 
works  of  charity,  in  a  liberal  sense  of  that  term:  Burns  v. 
Moore,  76  Ala.  339;  52  Am.  Rep.  332;  Gulf  etc.  R'y  Co.  v.  Levy, 
69  Tex.  542;  46  Am.  Rep.  269;  Doyle  v.  Lynn  etc.  R.  R.  Co., 
118  Mass.  195;  19  Am.  Rep.  431. 

The  foregoing  considerations  dispose  of  the  objections  taken 
to  the  trial  court's  rulings  on  the  demurrers  interposed  by  the 
defendant  below,  which  alone  are  presented  for  review  on  this 
appeal.  Those  rulings  are  free  from  error,  and  the  judgment, 
is  affirmed.  

Telegraph  Companies  —  Right  of  Receiver  op  Message  to  Sue.  — In 
Wextern  U.  Tel.  Co.  v.  Allen,  66  Miss.  549,  an  extract  from  which  is  given  ia 
the  note  to  Alexander  v.  H'estem  U.  TeL  Co.,  14  Am.  St.  Rep.  563,  the  court 
stated  that  the  universal  doctrine  in  America  was,  that  au  action  might  be 
maintained  by  the  receiver  as  well  as  the  sender  of  a  message,  while  ia 
England  only  the  sender  could  sue.  To  the  same  effect  are  Wadaworlh  v. 
Western  U.  Tel.  Co.,  86  Tenn.  695;  6  Am.  St.  Rep.  864;  Western  U.  Tel.  Co. 
V.  Dubois,  128  111.  248;  15  Am.  St.  Rep.  109;  Young  v.  Western  U.  Tel.  Co., 
107  N.  C.  370;  22  Am.  St.  Rep.  883. 

Damages  for  Mental  Suffering  are,  as  a  general  rule,  not  recoverable, 
unless  the  mental  suffering  is  an  accompaniment  of  bodily  injury,  or  unless- 
the  injury  from  which  it  result?  was  attended  by  circumstances  of  malice, 
insult,  or  oppression:  See  note  to  Western  U,  Tel.  Co.  v.  Nations,  27  Am.  St. 
Rep.  918.  In  Texas,  Indiana,  and  Tennessee,  such  damages  can  be  recov- 
ered, apart  from  the  iuflictiou  of  any  bodily  injury:  See  cases  citevl  in  above 
note. 

Sunday  —  What  Work  mat  be  Done  on.  — The  issuing,  publishing,  and 
circulating  a  newspaper  on  Sunday  is  not  a  work  of  necessity  or  charity,  and 
a  contract  regarding  advertisements  in  such  newspaper  is  void  as  long  as  the 
statute  prohibiting  all  works  except  those  of  necessity  or  charity  remains  in 
force:  Handy  v.  St.  Paul  etc.  Co.,  41  Minn.  188;  10  Am.  St.  Rep.  695. 
Traveling  on  the  Lord's  day  may  be  justified  on  the  ground  of  necessity  or 
u  a  deed  of  charity:  Buck  v.  Bidd^ord,  82  Me.  433,  in  which  it  was  held 
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that  the  act  of  taking  home  a  woman  who  was  visiting  plaintiff's  hoase  on  • 
cold,  windy  day  in  Decembsr,  and  told  him  that  she  had  got  to  go  home  that 
night,  was  not  unlawful.  Riding  on  Sunday  for  exercise,  and  for  no  other 
purpose,  is  not  a  violation  of  the  statute  in  relation  to  the  Lord's  day:  SulU* 
van  V.  Maine  Central  R.  R.  Co.,  82  Me.  196,  where  a  woman  was  injured  by 
being  thrown  from  a  wagon  on  a  defective  railroad  crossing.  The  following 
extract  from  the  opinion  of  the  court  may  be  usefully  quoted:  "This  excep< 
tion  [i.  e.,  works  of  necessity  or  charity]  may  properly  be  said  to  cover 
everything  which  is  morally  fit  and  proper,  under  the  particular  circum* 
stances  of  the  case,  to  be  done  upon  the  sabbath.  Tested  by  this  rule,  our 
own  court,  in  O'Connell  v.  Lewiston,  65  Me.  34,  20  Am.  Rep.  673,  and  DaviiU 
ton  V.  Portland,  69  Me.  116,  31  Am.  Rep.  253,  has  held  that  walking  in  the 
open  air  npon  the  sabbath,  for  exercise,  is  not  a  violation  of  the  statute.  la 
other  jurisdictions,  also,  it  has  been  held  not  to  be  unlawful  to  ride  to  a 
funeral:  Home  v.  Meakin,  115  Mass.  326;  walking  to  prepare  medicine  for  a 
eick  child:  Oorman  v.  Lovoell,  117  Mass.  65;  riding  to  visit  a  sick  sistert 
Cronan  v.  Boston,  136  Mass.  384;  traveling  to  visit  a  sick  friend:  Doyle  v. 
Lynn  etc.  R.  R.  Co.,  118  Mass.  195;  19  Am.  Rep.  431;  a  servant  riding  to  pre« 
pare  neadful  food  for  her  employer:  King  v.  Sarage,  121  Mass.  303;  a  father 
riding  to  visit  his  two  boys:  McClai-y  v.  Lowell,  44  Vt.  116;  8  Am.  Rep.  366; 
walking  for  exercise:  Hamilton  v.  Boston,  14  Allen,  475;  and  walking  partly 
for  exercise  and  partly  to  make  a  social  call:  Barker  v.  Worcester,  139 
Mass.  74." 
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Practicb  —  Error  without  Prejudice.  —  If  two  pleas  are  in  legal  con- 
templation the  same,  and  the  court  sustains  a  demurrer  to  one  and  al> 
lows  the  other  to  stand,  the  defendant  is  not  injured  thereby. 

Nkolioence — Willful  Injuries.  — A  Plea  of  the  Contributory  Nequ- 
OENCB  of  the  Plaintiff  is  Insufficient  when  the  complaint  alleges 
that  injuries  were  willfully  inflicted  upon  plaintiff  by  one  of  defendant's 
employees  while  acting  within  the  scope  of  his  employment. 

Damages.  —  Exemplary  Damages  may  be  Allowed  against  a  Railwat 
Corporation  for  an  Assault  and  BArrERY  on  the  person  of  the  plain< 
tiff  by  defendant's  brakeman,  because  the  plaintiff,  though  not  rightfully 
on  the  train,  would  not  undertake  to  get  off  while  it  was  running  at 
such  a  rate  of  speed  as  to  render  the  attempt  hazardous. 

Railroad  Corporation's  Liabilffy  for  Acts  of  Brakeman.  — If  a  brake* 
man  is  sent  by  the  conductor  to  inform  a  person  on  the  train  that  ha 
must  get  off,  which  the  brakeman  does,  and  such  person  not  complying 
with  the  demand  that  he  get  off,  because  the  speed  of  the  train  was  such 
as  to  render  any  attempt  to  leave  it  dangerous,  the  brakeman.  in  the 
presence  of  the  conductor,  thereupon  commits  an  assarit  and  battery  on 
such  person  to  coerce  his  will  so  that  he  would  get  off,  the  act  of  the 
brakeman  is  within  the  line  of  his  duty,  and  the  corporation  is  answer* 
able  therefor. 

Railroad  Corporation  is  Answerable  for  Willful  Misconduct  or  m 
Employee,  if  he,  while  acting  within  the  range  of  his  employment,  does 
an  act  injurious  to  another,  either  through  negligence,  wantonness,  OK 
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intention;  bat  if  he  go  beyond  the  range  of  his  employment,  and  of  his 
own  will  do  an  unlawful  act  injurious  to  another,  his  employer  is  not 
liable  therefor. 

Xtidbncb  —  Re3  GESTiE.  —  In  an  action  against  a  railroad  company  to  re- 
cover damages  for  an  assault  and  battery  committed  by  a  brakeman  on 
a  person  not  rightfully  on  the  train,  in  which  he  claims  that  the  assault 
was  without  justification  or  palliation,  and  the  brakeman  that  it  was 
committed  under  apprehension  of  an  attack  by  the  plaintiff,  all  that  oc* 
curred  between  plaintiff  on  one  hand  and  the  couductor  and  brakeman 
on  the  other  —  the  manner,  language,  and  conduct  of  the  parties  just 

'  before  and  leading  up  to  the  assault —  constitute  part  of  the  re*  gest(B, 
and  evidence  of  them  is  admissible. 

Evidence.—  Plaintiff  may  be  permitted  to  state  that  he  was  insisting  "in  a 
pleasing  manner  "  that  he  be  allowed  to  continue  his  journey,  when  an 
assault  and  battery  upon  him  by  a  brakeman  is  attempted  to  be  palliated 
or  justified  on  the  ground  that  an  attack  by  the  plaintiff  on  the  brake* 
man  was  apprehended  by  the  latter  wlien  he  made  such  assault. 

Evidence  of  Permanenct  of  Injuries.  —  One  who  was  injured  nearly  two 
years  before  the  trial,  and  whose  injuries  are  of  such  a  character  as  to  be 
known  to  him,  though  he  is  not  an  expert,  is  competent  to  testify  as  to 
whether  he  was  permanently  injured  or  not. 

Damages.  —  What  Plaintiff  was  Making  at  the  time  he  received  injuries, 
by  which  he  was  disabled  for  a  considerable  time,  may  be  proved  as  au 
element  of  the  damages  he  sustained. 

JuRT  Trial  —  PRAtrricE.  —  If  a  Court  Instructs  a  Jury  to  Disregard 
Evidence  which  had  been  received  against  objection  and  exception,  the 
exception  is  thereby  vitiated,  and  the  error  in  admitting  the  evidence  is 
no  longer  available  in  any  appellate  proceeding. 

Jury  Trial.  — 'If  Objectionable  Statements  and  Arguments  are  Mauk 
BY  Counsel,  which  he  subsequently  withdraws,  and  which  the  court  in- 
structs the  jury  to  disregard,  they  do  not  constitute  grounds  for  a  new 
trial.  Such  statements  or  arguments  cannot  be  reviewed  or  otherwise 
considered  upon  appeal,  when  it  is  admitted  that  the  trial  court  commit- 
ted no  error  in  respect  to  them,  and  ruled  properly  when  its  attention 
was  directed  thereto. 

Jury  Trial  —  Exemplary  Damages.  —  An  instruction  to  a  jury,  that  if  they 
find  from  the  evidence  that  vindictive  damages  should  be  given,  they 
have  the  right  to  give  such  damages  as  the  evidence  authorizes,  not  be- 
yond the  amount  claimed  in  the  complaint,  is  a  correct  statement  of  the 
rule  for  the  guidance  of  juries  in  the  assessment  of  punitive  damages. 

Jury  Trial  —  Witnesses  False  in  One  Particular.  — Instruction  that  if 
the  jury  believe  from  the  evidence  that  certain  witnesses  swore  falsely 
in  one  particular,  they  were  authorized  to  disregard  the  evidence  of  such 
witnesses  entirely,  is  proper,  when  it  appears  that  all  the  evidence  of 
such  witnesses  was  material. 

Jury  Trial  —  Witnesses,  Preponderance  of.  —  Instruction  that  the  jury 
are  not  to  be  controlled  by  the  mere  numerical  preponderance  of  wit- 
nesses on  one  side  or  the  other,  but  should  consider  such  preponderance 
along  with  other  facts  and  circumstances  conducing  to  credence,  or  the 
reverse,  is  proper. 

Evidence.  —  Burden  of  Proving  Contributory  Negligence  of  the  plain- 
tiff rests  upon  the  defendants 
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EriDKNCB  —  BuRDSN  OT  Pkoot.  — If,  in  an  action  for  an  assault  committed 
on  the  plaintiff  by  a  brakeman  of  a  railway  train,  the  defendant  pleads 
that  the  force  used  was  necessary  to  remove  the  plaintiff  from  the  train, 
the  defendant  must  assume  th«  burden  of  proving  the  uecesaity  of  ths 
force  employed. 

William  H.  Denson  and  L.  A.  Dohbst  for  the  appellant. 

Dortch  and  Martin,  contra, 

McClellan,  J.  This  is  an  action  by  Frazier,  against  the 
Alabama  Great  Southern  Railroad  Company  sounding  in  dam- 
ages for  injuries  willfully  inflicted  by  one  of  defendant's  brake- 
men  while  acting  within  the  scope  of  his  employment. 

1.  Plea  No.  1  "denies  each  and  every  allegation,  statement, 
and  averment"  of  the  complaint.  The  general  issue,  pre- 
sented by  the  second  plea  of  "  not  guilty,"  is  made  by  statute 
the  equivalent  of  a  denial  of  all  the  material  allegations  of 
the  complaint:  Code,  sec.  2675.  The  issue  presented  by  the 
two  pleas,  therefore,  is  one  and  the  same.  If  the  court  erred 
in  sustaining  a  demurrer  to  the  first  plea,  it  was  without  in- 
jury to  the  defendant,  since  it  had  all  the  advantages  under 
the  second  plea  to  which  it  was  entitled  under  the  first:  Louis- 
ville  etc.  R.  R.  Co.  v.  Davis,  91  Ala.  487,  and  citations. 
Moreover,  the  two  pleas  being  in  legal  contemplation  the  same, 
one  of  them  was  redundant,  and  might  well  have  been  stricken 
out  on  this  ground. 

2.  To  this  action,  counting  upon  the  willful  misconduct  of 
defendant's  employee,  the  contributory  negligence  of  plaintiff, 
relied  on  in  plea  No.  3,  is  no  defense.  The  insufficiency  of 
that  plea  was  correctly  adjudged  on  demurrer:  Beach  on  Con- 
tributory Negligence,  49,  50,  53;  Louisville  etc.  R.  R.  Co.  v. 
Watson,  90  Ala.  68;  Montgomery  etc.  R.  R.  Co,  v.  Stewart,  91 
Ala.  421. 

3.  The  complaint  makes  a  case  for  punitive  damages.  It 
charges  an  assault  and  battery  on  the  person  of  plaintiff  by 
defendant's  brakeman,  upon  no  other  provocation  than  that 
the  plaintiff,  while  expressing  a  readiness  to  gpt  off  the  train 
if  it  were  stopped,  declined  to  do  so  while  it  was  running  at 
such  a  rate  of  speed  as  to  render  the  attempt  hazardous.  The 
train  was  one  which,  under  the  regulations  and  orders  of  the 
company,  was  not  allowed  to  transport  passengers.  The  plain- 
tiff knew  this  when  he  boarded  it,  but  was  anxious  to  get  to 
Chattanooga,  and  relied  upon  persuading  the  conductor  to 
transport  him  in  violation  of  the  rules  of  the  company.     He 
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appears  to  have  so  continued  to  rely  upon  his  powers  of  per- 
suasion as  not  to  have  availed  himself  of  an  opportuiuty  to 
alight  while  the  train  was  stationary,  even  after  both  the 
brakeman  and  the  conductor  had  assured  him  he  must  do  so. 
The  conductor's  orders  were,  to  allow  no  person  without  a  pass, 
otlier  than  employees  of  the  road,  to  ride  on  that  train.  Plain- 
tiflF  was  not  an  employee,  nor  had  he  a  pass.  He  was  con- 
fessedly a  trespasser,  and  it  became  the  duty  of  the  conductor 
to  eject  him. 

Common  knowledge,  and  the  uncontroverted  evidence  in 
this  case,  concur  to  the  point  that  brakemen  on  trains  are 
under  the  control  of  the  conductor,  and  that  it  is  their  duty  to 
obey  his  orders,  and  to  aid  him  in  maintaining  the  rules  of 
the  service,  and  in  executing  the  orders  of  their  common  mas- 
ter. Similarly,  common  knowledge  and  the  testimony  here 
leave  no  room  to  doubt  that  a  part  of  a  brakeman's  duty  is  to 
eject,  or  to  assist  in  the  ejection  of,  trespassers  from  trains,  the 
conductor  having  determined  against  their  right  to  continue 
on  board.  Nothing,  indeed,  is  more  common  than  for  a  con- 
ductor to  summon  a  brakeman  to  deal  with  and  eject  refrac- 
tory trespassers;  it  is  the  usual,  if  not  the  universal,  course. 
It  was  adopted  in  this  instance.  The  brakeman  who  com- 
mitted the  assault  and  battery  testifies  that  he  was  not  in 
charge  of  the  train,  and  hence,  presumably,  had  no  voice  in 
determining  that  the  plaintiff  should  be  put  ofi'.  That  was 
the  part  of  the  conductor.  He  did  so  determine,  and  sent 
this  brakeman  to  the  caboose  to  inform  plaintifi"  that  he  must 
get  oflf.  The  brakeman  swears  that  he  went  down  to  the 
caboose  and  delivered  the  message,  and  that  his  intention  was 
to  put  him  off  if  he  resisted.  Plaintiff  insisted  upon  being 
allowed  to  proceed.  Presently  the  conductor  came  in,  and 
he  continued  to  so  insist.  Both  conductor  and  brakeman 
were  present  from  this  time  until  the  plaintiff  left  the  train, 
and  throughout  the  altercation  and  difficulty  in  which  the  in- 
juries complained  of  were  received.  Both  were  insisting  that 
he  should  get  off.  The  brakeman  testifies,  and  there  is  noth- 
ing in  this  record  to  the  contrary,  that  "  if  a  party  got  on,  and 
got  rough,  it  was  my  duty  to  help  put  them  off,  if  they  resisted 
or  would  not  get  off;  and  I  was  putting  this  party  off  accord- 
ing to  my  duty."  He  admits  taking  hold  of  plaintiff,  in  the 
discharge  of  his  duty,  in  the  presence  of  the  conductor,  and 
without  objection  on  the  latter's  part.  It  was  in  this  effort  to 
put  plaintiff  off  the  train  that,  on  the  aspect  of  the  evidence 
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presented  by  defendant's  witness,  the  assault  was  committed. 
From  plaintiff's  testimony  the  conclusion  is,  that  the  assault 
and  battery  was  committed,  not  in  an  effort  to  remove  him 
bodily  from  the  car,  but  to  coerce  his  will  so  that  he  would 
get  off.  Upon  either  aspect,  we  cannot  hesitate  in  reaching 
the  conclusion  that  whatever  was  done  by  the  braiceman  was 
within  the  line  of  his  duty  to  his  employer,  the  defendant. 

The  rule  as  to  the  liability  of  railway  companies  for  injuries 
resulting  from  the  willful  misconduct  of  employees  is,  "that 
if  the  employee,  while  acting  within  the  range  of  the  authority 
of  the  employment,  do  an  act  injurious  to  another,  either 
through  negligence,  wantonness,  or  intention,  then,  for  such 
ftbuse  of  the  authority  conferred  upon  him,  or  implied  in  his 
employment,  the  master  or  employer  is  responsible  in  damages 
to  the  person  thus  injured.  But  if  the  agent  go  beyond  the 
range  of  his  employment  or  duties,  and  of  his  own  will  do  an 
unlawful  act  injurious  to  another,  the  agent  is  liable,  but  the 
master  or  employer  is  not":  Gilliam  v.  South  and  North  Ala. 
Ry  Co..,  70  Ala.  268,  and  authorities  cited;  Louisville  etc.  R.  R. 
Co.  V.  Whitman,  79  Ala.  328.  Here,  as  we  have  seen,  it  was 
the  brakeraan's  duty  to  put  the  plaintiff  oflf  the  train.  What- 
ever he  did  to  that  end  was  within  the  range  of  that  duty  and 
authority.  He  had  a  right  to  use  such  force  as  was  reason- 
ably necessary  to  the  discharge  of  that  duty.  If  he  employed 
more  force  than  was  necessary,  and  injury  resulted,  the  com- 
pany is  liable.  If,  during  his  effort  to  discharge  this  duty,  he 
willfully  assaulted  and  beat  the  plaintiff,  —  not  in  self-defense 
against  an  assault  made,  or  to  reasonable  apprehension  im- 
minent and  impending,  by  the  plaintiff, — the  company  is 
liable. 

4.  There  is  really  no  conflict  in  the  evidence  as  to  the  fact 
of  the  assault,  the  injury  inflicted  thereby,  or  as  to  its  having 
been  committed  by  the  brakeman  within  the  range  of  the  au- 
thority of  his  employment.  The  only  material  controverted 
question  of  fact  is  as  to  whether  the  assault  was  justified  or, 
in  view  of  the  claim  of  vindictive  damages,  palliated  by  the 
conduct  of  the  plaintiff.  Upon  plaintiflT's  testimony,  it  was 
willful  and  wanton,  wholly  without  justification  or  palli^ion. 
On  the  aspect  of  the  evidence  adduced  by  defendant,  it  was 
committed  under  a  reasonable  apprehension  of  an  immediate 
deadly  attack  by  plaintiff  on  the  conductor  or  brakeman.  To 
the  issues  of  fact  thus  presented,  all  that  occurred  and  was 
Bald  between  the  plaintiff  on  the  one  baud  and  the  conductor 
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and  brakeman  on  the  other,  —  the  manner,  language,  and  con- 
duct of  the  parties,  as  being  violent  and  threatening,  or  pacific 
and  submissive,  —  in  and  during  the  conversation,  just  before 
and  leading  up  to  the  assault,  was  pertinent  and  competent 
as  res  gestse  of  the  main  fact,  giving  character  thereto,  and 
furnishing  the  jury  data  by  which  to  determine  whether  the 
assault  was  justified  or  necessary  to  the  discharge  of  the  duty 
which  was  on  the  brakeman  to  eject  the  plaintiff,  or  if  not 
justified,  whether  it  was  committed  under  circumstances  of 
provocation  which  would  palliate  the  wrong  of  the  employee, 
and  mitigate  the  punishment  of  the  employer.  These  con- 
siderations  serve  to  determine  all  of  the  exceptions  to  the  ad- 
mission of  what  was  then  said  and  done,  and  of  the  manner 
with  which  it  was  said  and  done,  against  the  appellant. 

5.  The  special  objection  to  that  part  of  plaintiff's  account 
of  this  conversation  in  which  he  says  he  was  insisting  "in  a 
pleasant  manner"  that  he  be  allowed  to  continue  his  journey, 
etc.,  is  equally  untenable:  Carroll  v.  State,  23  Ala.  28;  58  Am. 
Dec.  282;  Raisler  v.  Springer,  38  Ala.  703;  82  Am.  Dec.  736; 
South  and  North  Ala.  R.  R.  Co.  v.  McLeudon,  63  Ala.  266. 

6.  The  fifth  assignment  of  error  is  addressed  to  the  action 
of  the  trial  court  overruling  an  objection  to  a  question  as  to 
what  the  brakeman,  on  going  into  the  caboose,  intended  to  do 
in  case  the  plaintiff  refused  to  get  off.  This  question  was  not 
answered,  and  the  error,  if  any,  of  allowing  it  to  be  put  was 
witiiout  injury:  Phoenix  Ins.  Co.  v.  Moog,  78  Ala.  284;  56  Am. 
Rep.  31;  Billingslea  v.  State,  85  Ala.  323. 

7.  The  injury  which  plaintiff  suffered  was  a  double  frac- 
ture of  the  lower  jaw-bone.  The  trial  was  had  nearly  two 
years  after  tlie  injury  was  received.  Whatever  abnormal  con- ' 
dition  of  the  bone  existed  at  that  time  —  beitig  after  the 
wound  had  entirely  healed,  and  the  bones  had  knit  together  — 
must  have  been  permanent  in  its  nature,  and  of  sucii  charac- 
ter as  to  be  known  to  the  plaintiff,  though  he  was  not  an  ex- 
pert. Hence  our  opinion  is,  that  there  was  no  error  in  allowing; 
the  plaintiff  to  testify  as  to  whether  his  jaw  was  permanently 
injured,  or  as  to  how  it  was  affected  at  the  time  of  the  trial. 

8.  The  injury  having  for  a  considerable  length  of  time  dis- 
abled the  plaintiff  to  carry  on  the  business  in  which  he  was 
engaged  at  the  time  of  receiving  it,  it  was  manifestly  compe- 
tent for  him  to  prove,  as  an  element  of  the  damages  he  sus- 
tained, "  what  he  was  making  at  the  time"  he  was  disabled: 

AM.  St.  Kbp..  You  XXX.— 3 
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Alabama  etc.  R.  R.  Co.  v.  Yarhrough,  83  Ala.  238;  3  Am.  St 
Rep.  715. 

9.  The  court  sustained  plaintiff 's  objections  to  several  ques- 
tions propounded  to  him  as  a  witness  by  the  defendant,  the 
purpose  of  which  was  to  show  what  the  plaintiff  was  earning 
per  month  at  the  time  of  the  trial,  and  that  the  injury  of  which 
he  complained  did  not  disable  him  '*  to  work  on  a  salary,"  as 
he  was  doing  when  he  was  hurt.  If  it  be  conceded  that  these 
rulings  were  erroneous,  the  error  was  cured  by  the  subsequent 
action  of  the  court  reversing  its  first  ruling,  and  admitting 
testimony  which  substantially  answered  all  of  the  originally 
excluded  questions:  Cleveland  v.  State,  86  Ala.  1. 

10.  On  the  other  hand,  certain  evidence,  that  of  the  wit- 
nesses Jones  and  Burkill,  in  regard  to  a  conversation  between 
the  latter  and  Horton,  while  they  were  under  the  rule,  was 
admitted  against  defendant's  objection,  and  subsequently  ex- 
cluded by  the  court,  and  the  jury  instructed  to  disregard  it 
entirely.  This  final  action  of  the  court  vitiated  the  exceptions 
reserved  to  its  original  action:  Jordan  v.  State^  79  Ala.  9;  /)a- 
mukes  v.  State,  83  Ala.  287. 

11.  Like  considerations  lead  to  the  conclusion  t^mA  t!io  ex- 
ceptions reserved  to  certain  arguments  advanced  by  plaintiff's 
counsel  will  not  avail  the  appellant.  The  objectionable  state- 
ments and  expressions  of  the  counsel  were  withdrawn,  and 
the  court  instructed  the  jury  to  disregard  them.  It  is  the 
settled  doctrine  of  this  court  that  proceedings  thus  infected 
with  error  by  arguments  outside  of  the  record  may  be  purged 
of  the  infirmity  bj  disclaimer  and  withdrawal  on  the  part  of 
counsel,  and  care  on  the  part  of  the  court  in  cautioning  the 
jury  against  according  to  them  any  consideration  or  influence. 
It  is  the  action  of  the  trial  court,  and  not  that  of  counsel, 
which  alone  can  be  reviewed  on  appeal;  and  the  action  of  the 
court  in  this  instance  was  entirely  proper,  and  in  full  com- 
pliance with  the  motion  of  defendant.  The  objection  here 
insisted  on  was  taken  to  counsel's  argument,  and  not  to  any 
ruling  of  the  court  invoked  or  made  with  respect  to  it:  Covn- 
mercial  F.  Ins.  Co.  v.  Allen,  80  Ala.  571;  Cross  v.  State,  68 
Ala.  476;  East  Tennessee  etc.  R.  R.  Co.  v.  Bayliss,  75  Ala.  466; 
Nelson  v.  Harrington,  72  Wis.  591;  7  Am.  St.  Rep.  900. 

12.  Of  the  charges  given  at  the  instance  of  the  plaintiff, 
that  numbered  1  is  a  correct  statement  of  the  rule  for  the 
guidance  of  juries  in  the  assessment  of  punitive  damages. 
They  may  give  such  punishment  as,  in  their  judgment,  tho 
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evidence  authorizes,  not  in  excess  of  the  sum  sued  for:  Louis- 
ville etc.  R.  R.  Co.  v..  Whitman,  79  Ala.  328. 

13.  Several  charges  were  given  for  the  plaintiff  which  were 
to  the  effect  that  if  the  jury  believed  from  the  evidence  that 
certain  witnesses  for  the  defendant  swore  willfully  falsely  in 
one  particular,  they  were  authorized  to  disregard  the  evidence 
of  such  witnesses  entirely.  There  is  no  evidence  of  either  of 
these  witnesses  in  this  record  which  is  not  material  to  tlie 
issues  presented.  The  charges  must  be  construed  with  refer- 
ence to  the  evidence  with  respect  to  which  they  are  given: 
Holland  v.  Tennessee  Coal,  Iron,  and  R.  R.  Co.,  91  Ala.  441. 
So  construed,  the  supposed  infirmity  of  tlie  instructions,  re- 
sulting from  their  failure  to  expressly  base  the  right  of  the 
jury  to  disregard  the  testimony  of  these  witnesses  upon  the 
willful  false  swearing  in  a  material  particular,  is  eliminated. 
The  particular  referred  to  must  have  been  a  material  one, 
since  no  immaterial  evidence  had  been  drawn  from  the  wit- 
nesses in  question.  The  legal  proposition  asserted  in  these 
charges  is  sound.  The  jury  are  not  instructed  or  led  to  con- 
elude  that  they  must  disregard  all  the  witnesses'  testimony 
because  they  find  it  to  have  been  willfully  false  in  some  ma- 
terial part,  but  only  that  they  may  do  so;  in  other  words,  they 
have  the  right  or  are  authorized  to  do  so.  The  proposition  is 
so  fully  supported  by  our  own  adjudications  as  not  to  require 
extended  discussion:  Childs  v.  State,  76  Ala.  93;  Jordan  v. 
State,  81  Ala.  20;  Lowe  v.  State,  88  Ala.  8. 

14.  Charges  3  and  12,  given  at  the  instance  of  the  plaintiff, 
are  sound  expositions  of  the  doctrine  that  in  reaching  a  con- 
clusion upon  any  controverted  issue  of  fact,  the  jury  are  not 
to  be  controlled  by  the  mere  numerical  preponderance  of  the 
witnesses  on  one  side  or  the  other,  but  should  consider  such 
preponderance  only  along  with  all  other  facts  and  circum- 
stances conducing  to  credence,  or  the  reverse,  in  the  testimony 
of  the  witnesses  on  either  hand:  Alabama  Pert.  Co.  v.  Reynolds^ 
79  Ala.  497;  Life  Association  v.  Neville,  72  Ala.  517. 

15.  Charges  7  and  8  of  plaintiff's  series  are  to  the  effect 
that,  under  the  issue  presented  by  the  third  plea,  the  burden 
was  upon  the  defendant.  The  only  plea  bearing  that  number 
found  in  the  record  is  that  which  sets  up  the  contributory 
negligence  of  the  plaintiff  as  a  defense  to  the  action,  and  it  is 
well  settled  that  the  onus  under  such  plea  is  on  the  defendant: 
Montgomery  etc.  R*y  Co.  v.  Chambers,  79  Ala.  338.  But  as  we 
have  seen,  a  demurrer  was  sustained  to  the  third  plea;  and 
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we  infer  that  the  charges  in  question  have  reference  to  a  plea 
which  appears  to  have  been  subsequently  filed,  and  is  the  third 
in  fact  of  the  pleas  whfch  were  in  the  case  through  the  trial, 
though  it  is  numbered  4  in  this  record.  This  is  a  plea  in 
confession  and  avoidance,  in  effect.  Without  denying  the  vi- 
olence alleged  in  the  complaint,  it  avers  that  plaintiff  had  no 
right  to  be  on  the  train,  that  he  refused  to  get  off,  that  de- 
fendant's agent  undertook  to  and  did  remove  him,  and  that 
the  force  used  was  necessary  to  that  end.  The  gist  of  this 
plea  is  its  affirmative  averment  that  the  force  was  necessary 
to  the  performance  of  a  lawful  act.  It  involved  no  traverse  of 
any  fact  alleged  or  necessary  to  be  alleged  by  the  plaintiff. 
It  was  not  for  him  to  allege  or  prove  that  the  violence  done  to 
his  person  was  not  necessary  to  his  removal  from  the  train. 
Notwitlistanding  the  plea,  recovery  could  have  been  had  by 
plaintiff  without  any  negation  of  that  necessity.  It  was  a 
fact  outside  of  his  case,  and  only  injected  into  the  controversy 
by  the  defendant,  who  was  not  entitled  to  a  verdict  on  account 
of  it  without  proof  of  its  existence.  The  application  of  the 
test  that  the  party  who,  if  no  proof  is  offered  on  a  given  issue, 
will  be  defeated  on  that  issue  is  the  party  haviig  the  burden 
with  respect  thereto  must  result  in  sustaining  the  action  of 
the  trial  court  in  giving  these  charges:  2  Am.  &  Eng.  Ency. 
of  Law,  655,  656,  and  notes;  3  Brickell's  Digest,  433. 

16.  Several  other  charges  were  given  at  the  instance  of 
plaintiff,  and  excepted  to.  These  exceptions  are  not  attempted 
to  be  supported  in  the  arguments  of  counsel;  and  it  will  suf- 
fice to  say  with  respect  to  them,  that  while  the  infirmities  of 
being  abstract  and  argumentative  may  infect  some  of  them, 
no  reversible  error  is  involved  in  the  action  of  the  court  in 
giving  them  to  the  jury. 

Many  charges  requested  by  the  defendant  were  refused.  Of 
these  the  first  and  second  were  general  charges  against  any 
right  of  recovery,  and  against  a  liability  for  exemplary  dam- 
ages. What  is  said  in  the  first  paragraphs  of  this  opinion 
serves  to  determine  the  exceptions  to  the  action  of  the  circuit 
court  on  these  requests  adversely  to  the  appellant. 

Charges  3,  4,  5,  6,  7,  and  8  of  the  defendant's  series,  as 
numbered  on  this  transcript,  each  assert  propositions  at  war 
with  the  view  we  have  expressed  as  to  the  defendant's  liability 
for  injuries  willfully  indicted  upon  a  trespasser  by  a  brake- 
man  while  acting  within  the  range  of  his  duty  to  remove  per- 
sons from  a  train  which  was  forbidden,  by  the  regulations  of 
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the  company,  to  transport  passengers,  the  removal  being 
determined  upon  by  the  conductor;  and  all  of  them  were 
properly  refused.  Charge  9  asserts  that  the  company  is  not 
liable  if  a.brakeman  willfully  struck  and  injured  the  plaintiff 
without  any  demand  or  direction  from  the  conductor  so  to  do. 
To  have  given  this  instruction  would  have  been  the  emascula- 
tion of  the  salutary  and  well-established  doctrine,  that  whether 
the  willful  misconduct  of  the  employee  was  authorized  or  rat- 
ified by  the  company  or  not,  and  whether  it  was  directed  by 
a  superior  employee  or  not,  the  company  is  responsible  if  it 
was  committed  in  the  line  or  within  the  range  of  the  author- 
ity of  the  employment,  as  that  authority  or  duty  existed  on 
the  facts  incident  to  the  particular  transaction.  Here  the 
conductor  had  determined  to  put  the  plaintiff  off.  It  became 
at  once,  according  to  the  uncontroverted  evidence,  the  brake- 
man's  duty  to  assist  in  putting  him  off,  and  to  use  the  neces- 
sary force  to  that  end.  He  undertook  to  discharge  that  duty 
in  the  presence  and  with  the  concurrence  of  the  conductor; 
and  in  discharging  it  he  willfully  beat  the  plaintiff,  accord- 
ing to  one  aspect  of  the  evidence.  The  company  was  mani- 
festly liable,  wtiether  he  was  directed  or  commanded  by  the 
conductor  to  beat  him  or  not,  and  the  charge  was  well  refused. 
Charge  10,  requested  by  defendant,  was  clearly  abstract,  and 
well  refused  on  that  ground.  There  was  no  evidence  in  the 
case  tending  to  show  "that  the  brakeman  struck  the  plaintiff 
in  personal  resentment  of  some  insult  offered  him  by  the 
plaintiff";  and  even  had  that  been  the  fact,  we  are  not  pre- 
pared to  say  but  that  the  defendant  would  still  be  liable,  if 
the  insult  was  incident  to  the  brakeman's  efforts  to  remove 
him  from  the  car,  though  we  need  not  and  do  not  decide  this. 
There  is  no  error  in  the  record,  and  the  judgment  of  the 
circuit  court  is  aflQrmed.        

Appeal  —  Harmless  Errors.  — There  will  not  be  a  reversal  for  harmless, 
immaterial  errors:  See  oases  cited  ia  the  note  to  Blanchard  v.  Lake  Sfuyre.  etc 
i?'y  Co.,  9  Am.  St.  Rep.  638.  Thus  where  a  complaint  contains  irrelevant 
and  redundant  averments,  they  should  be  stricken  out  on  motion;  but  the 
refusal  to  strike  them  out  is  not  reversible  error,  unless  it  affirmatively  ap- 
pears that  prejudice  results  therel)y  to  defendant:  Columhus  etc.  R'y  Co.  v. 
Bridget,  86  Ala.  448;  II  Am.  St.  Rep.  58.  So,  also,  sustaining  a  demurrer 
to  a  special  plea,  if  error  at  all,  is  error  without  injury,  when  the  same  de- 
fense ia  equally  available  under  the  general  issue,  which  was  also  pleaded: 
Manning  v.  Maroney,  87  Ala.  563;  13  Am.  St.  Rep.  67;  or  when  the  defense 
is  availabls  ander  another  special  plea:  Louisville  etc.  R.  R.  Co.  r.  Hall,  87 


88  Alabama  etc.  R.  R.  Co.  v.  Frazibb.     [Alabama, 

Ala.  703;  13  Am.  St  Eep.  84;  compare  Shreffler  v.  Nadellioffer,  133  DL  636; 
23  Am.  St.  Rep.  &T). 

NKaLioENCE — Willful  Injuries. — Contributory  negligence  does  not 
bar  a  recorery,  when  defendant  was  guilty  of  wantoiuieas  or  willful  neglect: 
See  notes  to  Brannen  v.  Kokomo  etc.  Oravel  Road  Co.,  7  Am.  St.  Rep.  411; 
and  Ham$  v.  Clinton,  8  Am.  St.  Rep.  849. 

LiABiLirr  or  Railroad  Companies  fob  Torts  of  Servants:  See  cases 
eited  in  the  note  to  International  etc  R'y  Co.  v.  Anderson,  27  Am.  St.  Rep. 
907. 

Railroad  Servants. — What  are  Brakbman's  Duties,  Evidence  to 
Show:  See  St.  Louia  etc.  B'y  Co.  v.  Hendricks,  48  Ark.  177;  3  Am.  St.  Rep, 
220. 

Railroad  Companies.  —  Trespassers  upon  train  cannot  be  ejected  there. 
from  without  a  reasonable  regard  to  their  safety:  Arnold  v.  Penn.  R.  R.  Co., 
115  Pa.  St.  135;  2  Am.  St.  Rep.  542,  and  note;  bat  they  may  be  ejected  at  a 
place  other  than  a  station,  provided  they  are  not  wantonly  exposed  to  peril 
of  serious  injury:  Hardenbergh  v.  St.  Paul  etc  R'y  Co.,  39  Minn.  3;  12  Am. 
St.  Rep.  610. 

Exkmplart  Damages:  See  note  to  Alabama  Oreat  Sout/iern  R'y  Co.  v.  Set- 
lers,  ante,  p.  22. 

Evidence. —  Res  Gestjs  mean  the  circumstances,  facta,  and  declarations 
which  grow  out  of  the  main  fact,  are  contemporaneous  with  it,  and  serve  to 
illustrate  its  character:  Hermes  v.  Chicago  etc  R'y  Co.,  80  Wis.  590;  27  Am. 
St.  Rep.  69,  and  note. 

Witne.s3E3  —  Admissibility  of  Opinions  of  Non-experts.  —  One  who 
was  in  attendance  on  an  injured  person,  and  saw  his  apparent  condition,  may, 
although  not  an  expert,  give  testimony  as  to  the  extent  of  the  injured  per- 
son's suffering:  Heddles  v.  Chicago  etc  R'y  Co.,  77  Wis.  228;  20  Am.  St.  Rep. 
106.  In  Commonwealth  v.  Sturtivant,  117  Mass.  122,  19  Am.  Rep.  401,  the 
rule  is  stated  as  follows:  "Common  observers,  having  a  special  opportunity 
for  observation,  may  testify  to  their  opinions  as  conclusions  of  fact,  although 
they  are  not  experts,  if  the  subject-matter  to  wliich  the  testimony  relate* 
sannot  be  reproduced  or  described  to  the  jury  precisely  as  it  appeared  to  the 
witness  at  the  time,  and  the  facts  upon  which  tlie  witness  is  called  to  express 
his  opinion  are  such  as  men  in  general  are  capable  of  comprehending  and 
understanding";  cited  with  approval  in  Atchison  etc.  R.  R.  Co.  v.  Miller, 
39  Kan.  419.  Another  authority  states  the  rule,  with  less  precision,  thus: 
A  non-expert  witness  cannot  give  an  opinion,  except  where  it  is  derived 
from  facts  known  to  him,  and  disclosed  by  him  to  the  jury:  In  re  Blood,  62 
Vt.  359.  Unless  the  facts  have  fallen  under  the  personal  observation  of  the 
witness,  his  opiniou  is  not  admissible  as  evidence:  Village  of  Shelby  v.  Clag^ 
gett,  43  Oliio,  549;  Harris  v.  Detroit  City  R'y  Co.,  76  Mich.  227;  Trinity  etc. 
R'y  Co.  V.  Lane,  79  Tex,  643  (cases  of  personal  injuries).  A  hypothetical 
state  of  facts  is  therefore  not  an  allowable  basis  for  the  opinion  of  a  non- 
expert witness:  Orant  v.  Raleigh  etc.  R.  R.  Co.,  108  N.  C.  4tt3.  The  admissi- 
bility of  such  evidence  rests  in  the  necessity  of  the  case,  and  it  is  only  in  those 
matters  where  mere  descriptive  language  is  inadequate  to  convey  to  the  jury 
the  precise  facts,  or  their  bearing  on  the  issue,  that  a  witness  can  be  allowed 
to  supplement  his  description  by  his  opinion,  to  put  the  jury  in  a  position  t» 
determine  the  facts  in  issue.  If  the  circumstances  are  such  that  they  can 
be  fully  and  accurately  described  to  the  jury,  and  their  bearing  on  the  issu^ 
estimated  by  persons  without  special  knowledge  or  training,  opinions  of  wit- 
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nesses,  expert  or  other,  are  inadmissible:  Oraham  v.  Pennsylvania  Co.,  139  Pa. 

St.  149;  Van  WyckUn  v.  Brooklyn,  118  N.  Y.  424;  Whittier  v.  Franklin,  48 
N.  H.  23;  88  Am.  Dec.  185;  Shelley  v.  Austin,  74  Tex.  60S.    Thus  on  the  ques- 

tion  of  mental  capacity,  the  opinion  of  non-expert  witnesses  is  often  received: 

Williams  v.  Spencer,  150  Mass.  .346;  15  Am.  St.  Rep.  206;  In  re  Blood,  62  Vt. 
659.  Nor  is  it  necessary  that  the  acquaintance  of  non-expert  witnesses  wit'i 
a  person  whose  mental  capacity  is  in  question  should  be  extensive  or  inti- 
mate; it  is  enough  if  the  acquaintance  is  such  as  to  enable  the  witness  t« 
form  some  opinion:  Johnson  v.  Culver,  116  Ind.  278.  So,  from  necessity, 
opinions  as  to  value  are  received  in  evidence;  but  in  all  cases,  before  the 
reception  of  such  evidence,  it  must  be  made  to  appear  that  the  witness  is  ia 
possession  of  such  information  as  will  enable  him  to  form  an  intelligent 
opinion:  Southern  Pacific  Co.  v.  Maddox,  75  Tex.  300;  Lee  v.  Agricultui-al  Int. 
Co.,  79  Iowa,  379;  Hangen  v.  Hacliemeiater,  114  N.  Y.  566;  11  Am.  St.  Rep. 
691;  Williams  V.  IfiV/ia/Tw,  82  Mich.  449.  In  Alt  v.  California  Fi<j  Syrup  Co., 
19  Nev.  118,  the  necessity  of  the  case  caused  this  rule  to  be  somewliat  relaxed, 
for,  the  plaintifif  having  sued  for  the  value  of  his  services  in  the  preparation  of 
a  proprietary  medicine,  it  was  held  that  as  the  process  of  manufacturing  the 
medicine  was  known  only  to  him  and  one  other  person,  non-expert  witnesses, 
though  unacquainted  with  the  process,  might  give  their  opinion  as  to  the 
value  of  the  services.  So  any  intelligent  witness  who  has  been  accustomed 
to  observe  moving  objects  is  competent  to  testify  as  to  the  rate  of  speed  of  a 
moving  train:  Onggenheim  v.  Lake  Shore  etc.  R.  R.  Co.,  66  Mich.  150;  Louis- 
ville etc,  R.  R.  Co.  V.  Hendricks,  128  Ind.  462.  So  a  witness  may  state  his 
opinion  derived  from  certain  facts,  when  the  facts  themselves  are  inc;;pable 
of  exact  and  minute  description;  e.  g.,  that  a  horse  appeared  tired;  that 
tracks  appeared  to  have  been  made  by  a  sleigh  or  an  overshoe:  St<tte  v.  Ward, 
61  Vt.  153.  But  among  the  exceptions  to  the  rule  which  ordinarily  excludes 
the  opinion  of  a  witness  when  ofiFered  as  evidence  will  not  be  included  the 
long  time  which  has  elapsed  since  the  occurrence  of  the  matters  about  which 
the  witness  is  called  to  testify.  So  held  in  a  case  where  it  was  sought  to 
establish  a  lost  deed,  and  the  question  was  as  to  its  sufficiency  to  pass  title: 
Shifflet  V.  Morelle,  68  Tex.  382.  The  opinions  of  non-expert  witnesses  are 
to  be  weighed  by  the  facts  upon  which  they  are  based:  Fiscus  v.  Turner,  125 
Ind.  47. 

Dahaqes  for  Personal  Injuries,  Elements  or:  See,  generally,  note  to 
Heddles  v.  Chicago  etc.  R'y  Co.,  20  Am.  St.  Rep.  114.  The  loss  or  diminution 
of  capacity  to  follow  one's  business  is  a  proper  subject  for  compeiis  ition: 
Treadxcell  v.  WhitUer,  80  Oal.  575;  13  Am.  St.  Rep.  175;  Gulf  etc,  R'y  Co.  v. 
Wilson,  79  Tex.  371;  23  Am.  St.  Rep.  345.  In  Masterton  v.  Mount  Vernon, 
68  N.  Y.  391,  cited  in  Bierbuch  v.  Goodyear  Rubber  Co.,  54  Wis.  208,  41  Am. 
Rep.  19,  it  was  held  that  "the  plaintiff  had  the  right  to  prove  the  business 
iu  which  he  was  engaged,  its  extent,  and  the  particular  part  transacted  by 
him,  and  if  he  could,  the  compensation  usually  paid  to  persons  doing  such 
business  for  others,"  liut  that  the  jury  ought  not  to  be  permitted  "  to  specu- 
late as  to  the  uncertain  profits  of  commercial  ventures  in  which  the  plaintiff, 
if  uninjured,  would  have  been  engaged." 

Improper  Argdments  of  Counsel,  when  Ground  tor  Reversal  o» 
Judgment:  See  note  to  McDonald  v.  People,  9  Am.  St.  Rep.  559-570.  It  U 
error  to  permit  counsel,  in  arguing  before  a  jury,  to  state  and  comment  upon 
facts  not  in  evidence,  against  the  objection  of  the  opposite  party,  and  the 
error  is  not  corrected  by  an  instruction  to  disregard  all  statements  of  the 
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jary  not  supported  by  evidence,  aniess  it  is  found  as  a  fact  that  the  error 
was  harmless:  Cro-ia  v.  Grant,  62  N.  H.  675;  13  Am.  St.  Rep.  607. 

Damaqks  beyond  thb  Amount  Stated  in  thk  Complaint  cannot  bi 
Allowed:  Fish  v.  Dodge,  4  Denio,  311;  47  Am.  Dec.  234. 

Witnesses  —  The  Maxim,  Falsus  in  Uno,  Falsus  in  Omnibu-s. — 
When  a  witness  willfully  swears  falsely  to  any  material  matter,  the  jury  may 
disregard  the  whole  of  his  testimony:  Owens  v.  Kansaa  City  etc.  R'y  Co.,  95 
Mo.  169;  6  Am.  St.  Rep.  39. 

Conflicting  Evidence  —  Preponderance  of  Wh-nesses.  —The  propo- 
sition that  if  the  witnesses  are  equal  in  credibility,  the  greater  number  must 
prevail,  is  unsound.  The  jury  must  determine  what  witnesses  are  entitled 
to  the  most  influence,  when  the  testimony  is  conflicting;  and  this  they  may 
do  from  various  considerations:  the  manner,  expression,  and  intelligence,  and 
who  are  likely  to  be  best  informed,  from  their  situation  and  intelligence: 
Jones  V.  State,  13  Tex.  168;  62  Am.  Dec.  550;  Bierbach  v.  Goodyear  Bubber 
Co.,  54  Wis.  208;  41  Am.  Rep.  19. 

Contribotort  Negligknce. — Burden  of  Proving  contributory  negli- 
gence  is  in  all  cases  on  the  defendant:  Georgia  Pac.  B'y  Co.  v.  Davis,  92  Ala. 
300;  25  Am.  St.  Rep.  47;  Comer  v.  Consolidated  Coal  etc.  Co.,  34  W.  Va.  533; 
Northern  Pac.  B.  B.  Co.  v.  O'Brien,  1  Wash.  599;  Bradwell  v.  Pittsburgh  etc.  R'y 
Co.,  139  Pa.  St.  404.  This  rule  arises  from  the  fact  that  contributory  negligence 
is  a  matter  of  defense,  plaintiff  not  being  obliged  to  allege  that  be  is  free  from 
fault:  Young  v.  Shickle  etc  Iron  Co.,  103  Mo.  324.  In  many  states,  however, 
the  contrary  view  is  taken:  See  extended  notes  to  Prideaux  v.  City  of  Min- 
eral Point,  28  Am.  Rep.  563-567;  Buesching  v.  St.  LouU  Gas  Light  Co.,  39  Am. 
Rep.  511-515.  A  recent  case  adopting  the  doctrine  that  plaintiff  must  show 
himself  free  from  negligence  is  CouglUry  v.  Willamette  St.  B'y  Co.,  21  Or.  245. 
But  though  the  doctrine  was  thus  broadly  expressed  in  this  case,  where  a 
person  was  injured  while  on  a  railroad  track,  the  admittedly  perilous  posi- 
tion of  a  person  who  thus  exposes  himself  to  the  chances  of  being  struck  by  a 
train  may  perhaps  enable  us  to  refer  it  to  the  principle  that  when  the  plain- 
tiff's evidence  is  of  such  a  character  that  the  jury  would  be  justified  in  find- 
ing that  his  own  negligence  contributed  to  the  injury,  the  burden  of  proof 
will  rest  upon  him  to  overcome  the  effect  of  the  testimony:  See  Durrell  v. 
Johnson,  31  Neb.  796.  This  principle  has  been  applied  to  the  case  of  persons 
injured  at  railway  crossings;  Brickellv.  Nexo  York  etc.  R.  B.  Co.,  120  N.  Y. 
290;  17  Am.  St.  Rep.  648;  Cincinnati  etc.  B'y  Co.  v.  Hoxoard,  124  Ind.  280; 
19  Am.  St.  Rep.  96.  When  the  plaintiff's  evidence  thus  tends  to  show  con- 
tributory negligence,  it  is  error  to  instruct  the  jury  that  "  the  law  presumes 
that  he  exercised  ordinary  care  ":  Ra^  v.  St.  Joseph  etc.  B'y  Co.,  106  Mo.  423. 
When  it  appears  that  a  fatal  injury  was  received  by  a  railroad  employee 
while  acting  in  disobedience  to  a  regulation  of  the  company,  the  burden  of 
proof  will  rest  upon  his  widow  or  personal  representative,  in  ;  n  action  for 
damages,  to  show  that  he  was  without  fault,  or  that  defendant  was  in  fault: 
Pratlier  v.  Bichmond  etc.  B.  B.  Co.,  80  Ga.  427:  12  Am.  St.  Rep.  263.  The 
plaintiff's  own  evidence  may  sometimes  be  snfficient  to  establish  contribu- 
tory negligence,  and  then  it  is  the  duty  of  the  trial  court  to  declare  the  re- 
sult to  the  jury  mt  a  matter  of  law:  Hudson  v.  Wabash  etc.  B'y  Co.,  101  Mo.  13. 

Evidence  —  Burden  of  Proof.  — The  general  rule  is,  that  party  setting 
up  an  aflBrmative  defense  has  the  burden  of  proof  to  show  it  true:  Little  Pitts- 
burg, etc  Mining  Co.  r.  Little  Cld^etc  Mining  Co.,  11  Col.  223;  7  Am.  Sk  Rep. 
228. 
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Pleadino  —  Negligence. — In  an  action  against  a  railroad  company  for 
injuries  cansed  in  operating  the  road,  the  plaintifiF  need  not  aver  the 
particular  defect  in  the  condition  of  tiie  track  or  machinery  in  which 
the  negligence  consisted. 

Jury  Trial.  —  Whether  a  Witness  shall  bb  Permitted  to  be  Re- 
called by  the  plaintifiF  for  the  purpose  of  allowing  a  predicate  for  his 
impeachment  by  proof  of  contradictory  statements,  is  a  matter  of  dis> 
cretion  not  reviewable  on  appeal. 

Damages. —  Exemplary  Damages  mat  be  Awarded  in  an  Action  against 
a  Railroad  Corporation  for  personal  injuries  received,  if  the  negli- 
gence was  of  such  a  character  and  degree  as  to  evince  a  grossly  careless 
disregard  of  the  safety  of  the  public.  Hence  such  damages  may  be 
awarded  when  injuries  have  been  received  by  a  passenger  from  the  de- 
railment of  a  train,  and  every  other  cross-tie  within  twenty-five  to 
thirty  feet  was  so  rotten  that  the  spikes  could  be  pulled  out  by  hand, 
and  had  been  in  this  condition  for  at  least  two  weeks,  and  there  was 
evidence  tending  to  show  that  the  condition  of  such  ties  was  known  t« 
the  oflBcers  of  the  defendant. 

Damages.  —  Exemplary  Damages  are  not  Recoverable  fob  Mere  Neo- 

LIOENCB. 

Damages.  — Exemplary  Damages  should  not  be  awarded  against  a  railway 
corporation  because  of  the  derailment  of  a  train  on  account  of  rottea 
cross-ties,  aided  by  a  broken  bolt,  if  there  is  no  evidence  that  defend- 
ant's officers  or  agents  knew  of  any  defect  in  the  bolt.  When  an  injury 
is  produced  by  the  co-operation  of  two  independent  causes,  the  existence 
of  one  of  which  is  unknown,  and  the  other  is  insufficient  to  produce  the 
result  without  the  co-operatinn  of  the  unknown  cause,  knowledge  of 
the  existence  of  the  other  cause  does  not  make  a  case  for  the  allowance 
of  punitive  damages. 

Action  by  Mrs.  Vance  to  recover  for  personal  injuries  re- 
ceived from  the  derailment  of  a  train  on  which  she  was  a 
passenger.  The  defendant  excepted  to  the  following  instruc- 
tion of  the  trial  court:  *'If  the  jury  believe  from  the  evidence 
that  the  cross-ties  were  in  a  rotten  condition,  and  that  such 
rotten  condition  proximately  contributed  to  throw  the  train 
from  the  track,  then  it  is  for  them  to  say  whether  or  not  the 
cross-ties  were  in  such  condition  as  that  a  careful  inspection 
would  have  apprised  the  defendant  that  they  were  in  a  de- 
fective condition;  and  if  the  jury  find  that  the  cross-ties  were 
in  such  defective  condition,  and  that  careful  inspection  would 
have  informed  the  defendant  of  it,  and  that  the  defendant 
was  negligent  in  and  about  allowing  the  track  to  remain  in 
that  condition,  then  they  are  authorized,  under  this  complaint, 
to  find  that  the  defendant  was  negligent  in  and  aboat  the 
track  and  ties."     "Also,  that  the  law  allowed  the  jury,  in 
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some  cases,  in  addition  to  actual  damages,  to  assess  damages 
by  way  of  punishing  the  defendant;  that  such  damages  are 
allowed  when  it  appears  that  the  defendant's  act  wliich  caused 
the  injury  was  not  merely  negligent,  but  was  recklessly  neg- 
ligent, or  of  a  willful  character,  or  when  the  injury  was  in- 
tentionally inflicted;  and  that  tlie  jury  may,  in  such  cases, 
go  further  than  the  assessment  of  actual  damages,  and  in- 
crease the  verdict  by  way  of  punishing  the  defendant."  The 
defendant  excepted  to  the  refusal  of  the  court  to  submit  the 
following  instructions  to  the  jury:  1.  '"The  defendant  admits 
that  there  was  a  defect  in  one  of  the  bolts  which  held  together 
the  parts  of  the  switch,  and  claims  that  this  defect  wholly 
caused  the  accident,  but  that  it  was  a  hidden  defect,  not  dis- 
coverable by  the  use  of  due  care  on  the  part  of  the  defendant's 
servants  who  were  charged  with  the  duty  of  inspecting  and 
keeping  it  in  repair;  and  that  no  defect  was  discoverable  by 
the  use  of  due  care  when  it  was  placed  in  the  switch;  and  if 
the  jury  believe  this  is  true,  as  shown  by  the  evidence,  their 
verdict  should  be  for  the  defendant."  2.  "There  is  no  evidence 
in  this  case  that  the  persons  in  charge  of  defendant's  traia 
were  guilty  of  any  negligence  producing  or  contributing  to 
plaintiff 's  injuries."  3.  "If  the  jury  believe  the  evidence,  they 
must  find  for  the  defendant,  under  the  second  count."  4.  "Un- 
der the  allegations  of  the  complaint,  the  condition  of  those  parts 
of  the  railroad  track  apart  from  and  not  connected  with  the 
switch  itself  cannot  be  considered  by  the  jury  as  evidence  of 
negligence  on  the  part  of  the  defendant."  9.  "If  the  jury  be- 
lieve the  evidence,  they  are  bound  to  find  that  the  defendant 
exercised  due  care  originally  in  the  selection  and  construction 
of  the  switch,  and  of  the  iron  bolts  which  formed  part  of  it." 
12.  "If  the  jury  believe  the  evidence,  they  cannot  assess  any 
punitive  damages  agaitist  tlie  defendant."  16.  "If  the  jury 
believe  from  the  evidence  that  the  coach,  or  the  rear  trucks  of 
the  coach,  were  not  derailed  in  any  way,  except  by  leaving  the 
main  line  and  running  into  the  siding  at  the  point  of  the 
switch,  and  that  the  condition  of  the  cross-ties  and  rails  at 
that  point,  though  defective,  was  not  sufficiently  defective  to 
have  produced  such  a  result,  except  by  the  aid  of  the  broken 
bolt  which  has  been  testified  about,  they  cannot  assess  puni- 
tive damages  against  the  defendant."  17.  "  The  first  counit 
of  the  complaint  charges  that  the  accident  which  injured 
plaintiff  was  caused  by  a  defect  or  defects  in  the  switch  at  the 
point  where  the  coach  in  which  plaintiff  was  traveling  left 
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the  track,  and  some  defect  or  defects  in  the  switch  itself  is 
thus  claimed  by  plaintiff  to  have  caused  the  accident;  and  if 
the  jury  believe  from  the  evidence  that  the  cross-ties  on  the 
track,  at  or  about  the  switch,  were  not  a  part  of  the  switch, 
then,  whatever  may  have  been  their  condition  at  the  time,  the 
jury  cannot  consider  it  as  tending  to  show  negligence  on  the 
part  of  the  defendant." 

James  Weatherly,  for  the  appellant. 

Bowman  and  Harsh,  for  the  respondent. 

Clopton,  J.  Appellee  sues  to  recover  damages  for  personal 
injuries  received  while  a  passenger  in  defendant's  cars.  The 
complaint  contains  two  counts.  The  first  avers  that  the 
negligence  consisted  in  failure  to  keep  in  good  and  safe  condi- 
tion the  switch  at  the  point  of  the  accident.  The  second 
alleges  no  special  acts  or  omissions  as  constituting  the  negli- 
gence; it  avers,  generally,  "  that  the  defendant  did  not  use 
due  and  proper  care  or  skill  in  and  about  carrying  plaintiff 
as  a  passenger  as  aforesaid,  but  so  negligently  and  unskill- 
fully  conducted  itself  in  that  behalf,  and  in  conducting,  man- 
aging, and  directing  the  coach  in  which  plaintiff  was  such 
passenger,  and  the  engine  whereby  said  train  was  drawn  upon 
and  along  said  railway,  that  the  coach  which  contained  plain- 
tiff was  shaken  and  wrecked  as  aforesaid."  The  first  eleven 
assignments  of  error  go  to  the  refusals  of  the  court  to  exclude 
the  testimony  of  various  witnesses  as  to  the  condition  of  the 
cross-ties  within  thirty  feet  of  the  switch. 

The  second  count  is  a  substantial  copy  of  the  second  count 
of  the  complaint  in  the  case  of  the  Louisville  and  Nashville  R.  R. 
Co.  V.  Jones,  83  Ala.  376,  from  which  it  was  evidently  taken. 
In  that  case  it  was  held  that  the  defects  of  structure,  or  want 
of  repairs,  need  not  be  averred  with  more  particularity  than 
was  found  in  the  second  count  of  the  complaint.  This  was  on 
the  principle  that  under  our  system  of  pleading  a  party  com- 
plaining of  injury  caused  by  the  negligence  of  the  company 
operating  a  railroad  need  not  aver  the  particular  defects  in 
the  condition  of  the  track  or  machinery  in  which  the  negli- 
gence consists,  these  being  considered  as  peculiarly  in  the 
knowledge  of  the  officers  or  agents  of  the  company.  Under 
such  general  averments,  evidence  of  defects  in  the  track  at  or 
so  near  the  place  of  the  accident  as  to  afford  reasonable  infer- 
ence that  they  proximately  contributed  to  the  injury  is  ad- 
missible.    For  the  same  reason,  charges  4  and  17,  asked  by 
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the  defendant,  which  proceed  on  the  theory  that  such  evi- 
dence is  not  admissible  under  the  complaint,  were  properly 
refused. 

2.  Whether  the  court  should  have  permitted  or  refused  to 
permit  the  witness  Hood,  who  had  been  examined  on  the 
part  of  defendant,  and  cross-examined,  to  be  recalled  by 
plaintiflF,  for  the  purpose  of  laying  the  predicate  for  his  im- 
peachment by  proof  of  contradictory  statements,  was  a  matter 
of  discretion,  and  not  revisable  in  this  court:  State  v.  Marler, 
2  Ala.  43;  36  Am.  Dec.  398;  Bell  v.  State,  74  Ala.  420. 

3.  The  most  material  question  in  the  case  arises  on  the 
charges  relative  to  punitive  damages.  The  rule  settled  in 
this  state  is,  that  exemplary  damages  may  be  awarded  in  an 
action  against  a  railroad  company  for  personal  injuries  re- 
ceived, when  the  negligence  is  of  such  character  and  degree 
as  to  evince  a  grossly  careless  disregard  of  the  safety  of  the  pub- 
lic, or,  what  is  of  equivalent  import,  recklessness,  wantonness, 
or  willfulness:  South  and  North  Ala.  R.  R.  Co.  v.  McLendon,  63 
Ala.  266.  The  uncontroverted  testimony  shows  that  the  en- 
gine, baggage-cars,  second-class  coach,  and  the  front  trucks 
of  the  rear  coach  safely  passed  the  switch,  continuing  on  the 
main  line,  and  that  the  rear  trucks  of  the  rear  coach  ran  up 
the  switch  on  the  side-track.  There  is  evidence  tending  to 
fihow  that  every  other  cross-tie  within  twenty-five  or  thirty 
feet  of  the  switch  was  so  rotten  that  the  spikes  could  be  pulled 
out  with  the  hand,  and  that  they  had  been  in  this  condition 
for  two  weeks  previously.  There  was  also  evidence  tending 
to  show  that  the  superintendent  and  division-master  inspected 
that  part  of  the  road  and  the  switch  two  or  three  days  prior 
to  the  accident,  found  nothing  the  matter  with  the  switch, 
and  most  of  the  ties  good,  occasionally  a  defective  one;  also, 
that  the  section-master  had  recently  put  in  some  ties  at  that 
place.  There  was  other  evidence  tending  to  show  that  the 
accident  was  caused  by  the  breaking  of  a  bolt  which  held  the 
switch  in  position  after  being  thrown. 

4.  Conceding  that  the  cross-ties  were  defective,  as  stated 
by  plaintiff's  witnesses,  the  failure  to  remedy  the  defects,  if 
the  officers  or  agents  of  the  company  were  ignorant  thereof, 
was  simple  negligence,  which  does  not  authorize  the  allow- 
ance of  punitive  damages.  Consciousness  of  the  existence  of 
«uch  defective  condition,  and  that  the  derailment  of  the  car 
might  or  would  be  the  probable  consequence  thereof,  is  an 
essential  constituent  of  the  degree  of  negligence  evincing  a 
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reckless  indiflference  to  consequences,  or  a  wanton  or  willful 
infliction  of  injury.  The  terms  "recklessness,"  "wanton- 
ness," and  "  willfulness,"  ex  vi  termini,  imply  this  much.  This 
view  accords  with  the  principle  announced  in  Georgia  Pac, 
R'y  Co.  V.  Lee,  92  Ala.  262:  "  Willful  and  intentional  wrong, 
a  willingness  to  inflict  injury,  cannot  be  imputed  to  one  who 
is  without  consciousness,  from  whatever  cause,  that  his  con- 
duct will  inevitably  or  probably  lead  to  wrong  and  injury." 
The  application  of  the  principle  in  that  case  is  stated  as  fol- 
lows: *'  In  the  case  at  bar,  this  consciousness  could  not  exist 
on  the  part  of  defendant's  employees,  until  they  knew  plain- 
tifl''8  wagon  and  team  were  in  a  position  of  danger,  and  no 
degree  of  ignorance  on  their  part  of  this  state  of  things,  how- 
ever reprehensible  in  itself,  could  supply  this  element  of  con- 
scious wrong,  or  reckless  indifference  to  consequences,  which, 
from  their  point  of  view,  would  probably  or  necessarily  ensue." 
This,  it  must  be  admitted,  does  not  strictly  harmonize  with 
the  expression  in  the  opinion  in  Alabama  etc.  R.  R.  Co.  v. 
Hill,  90  Ala.  71,  24  Am.  St.  Rep.  764,  to  the  eff'ect:  "  We  are 
satisfied  that  it  [the  evidence]  tended  to  show  a  condition  of 
the  track,  not  to  know  and  remedy  which  was  such  gross  neg- 
ligence on  the  part  of  the  company  as  implied  recklessness 
and  wantonness,  such  indifference  to  the  probable  conse- 
quences of  its  continued  use,  such  disregard  of  the  safi4y 
of  passengers  being  transported  over  it,  as  is  the  equivalent 
of  intentional  wrong,  or  a  willingness  to  inflict  the  injuries 
complained  of."  The  conclusion  in  that  case,  sustaining  the 
refusal  of  the  court  to  charge  that  under  the  evidence  the 
plaintiff"  could  not  recover  punitive  damages,  was  correct. 
The  inaccuracy  of  the  expression  quoted  consists  in  making 
the  omission  to  discover  and  remedy  the  bad  condition  of  the 
track  —  simple  negligence  —  the  equivalent  of  consciousness 
of  the  probable  consequences,  instead  of  saying  that  such  con- 
sciousness might  be  inferred  from  the  evidence.  The  opin- 
ions in  both  cases  were  prepared  by  the  same  justice,  the 
latter  being  a  virtual  modification  of  the  expression  above 
quoted  in  accordance  with  the  views  therein  expressed.  In 
the  present  case,  there  is  evidence  from  which,  if  believed, 
knowledge  of  the  defective  condition  of  the  cross-ties  may  be 
inferred,  and  for  this  reason  charge  12,  asked  by  defendant, 
was  properly  refused. 

Defendants  further  requested  the  court  to  charge  that  puni- 
tive damages  cannot  be  assessed,  if  "  the  coach  or  rear  trucks 


46  Richmond  btc.  R.  R.  Co.  v.  Vance.     [Alabama, 

of  the  coach  were  not  derailed  in  any  way,  except  by  leaving 
the  main  line,  and  running  into  the  siding  at  the  point  of  the 
switch,  and  that  the  condition  of  the  cross-ties  and  rails  at 
that  point,  though  defective,  was  not  sufficiently  defective  to 
have  produced  such  a  result,  except  by  the  aid  of  the  broken 
bolt."  There  is  evidence  tending  to  show  that  the  breaking 
of  the  bolt  was  the  real  cause  of  the  derailment;  and  there  is 
no  evidence  that  the  defendant's  officers  or  agents  knew  of 
any  defect  in  the  bolt,  or  from  which  such  knowledge  can  be 
inferred;  hence  no  evidence  tending  to  show,  or  from  which 
the  jury  would  be  authorized  to  infer,  reckless,  wanton,  or 
intentional  negligence  in  respect  to  the  bolt.  When  referred 
to  the  evidence,  the  proposition  of  the  charge  is,  that  when  an 
injury  is  produced  by  the  co-operation  of  two  independent 
causes,  the  existence  of  one  of  which  is  unknown,  and  the 
other  insufficient  to  produce  the  result  without  the  co-opera- 
tion of  the  unknown  cause,  knowledge  of  the  existence  of 
such  other  cause  does  not  make  a  case  for  the  allowance  of 
punitive  damages.  The  proposition  seems  logically  to  follow 
from  the  principle  that  consciousness  of  the  probable  injuri- 
ous consequences  of  one's  conduct,  or  omissions  of  duty,  is  an 
essential  element  of  reckless,  wanton,  or  intentional  negli- 
gence. If  the  cross-ties  were  not  so  defective  that  the  defend- 
ant ought  to  have  reasonably  anticipated  the  derailment  of 
the  train  as  the  probable  consequence  thereof,  and  it  would 
not  have  occurred  but  for  the  intervention  of  the  breaking  of 
the  bolt,  the  defective  condition  of  which  was  unknown  and 
not  suspected, —  if  the  condition  of  the  ties  would  not  itself 
have  probably  produced  the  injury, —  it  can  scarcely  be  said 
that  consciousness  of  the  probable  derailment  of  the  coach  at 
that  point,  such  as  evinces  a  reckless  indifference  to  conse- 
quences, is  inferable  from  mere  knowledge  of  such  condition 
of  the  ties.  Consciousness  of  the  probable  consequences  can- 
not be  said  to  exist,  unless  there  be  knowledge  of  a  cause  or 
causes  naturally  calculated  to  produce  them.  The  charge 
should  have  been  given. 

We  discover  no  error  in  the  other  rulings  of  the  court. 

Reversed  and  remanded. 


Plkading  —  Neolioknce.  —  In  a  suit  for  damages  against  the  party  whose 
negligence  was  the  cause  of  the  death,  a  general  averment  of  damages  is  suf- 
ficient:  LouisvilU  etc.  R'y  Co.  v.  Buck,  1 16  Ind.  566;  9  Am.  St.  Rep.  883. 

JoRT  Trial  —  Recalling  and  Re-examininq  Witnesses. — A  witness 
may  be  recalled  to  lay  a  foundation  for  his  iaipeachmeut  as  to  statementa 
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made  by  him  subsequently  to  the  time  when  he  gave  his  testimony,  although 
he  had  been  discharged  as  a  witness:  T/iompson  v.  Ish,  99  Mo.  160;  17  Am. 
8t.  Rep.  552.  Permitting  the  re-examination  of  a  witness  is  an  exercise  of 
discretion  which  the  appellate  court  will  not  review:  People  v.  Mather,  4 
Wend.  2*29;  2T  Am.  Dec.  122.  But  when  the  object  of  recalling  a  witness 
is  to  lay  the  foundation  for  proving  his  declarations  out  of  court,  it  must, 
in  Pennsylvania,  always  be  allowed,  and  if  refused,  and  if  proof  of  the  wit- 
ness's declarations  be  rejected  because  he  had  no  previous  opportunity  of 
•xplanation,  it  b  error:  Covanhovan  v.  Hart,  21  Pa.  St.  495;  60  Am.  Dec.  57. 
ExEMFLART  DAMAGES:  See  Alabama  etc  Ry  Co.  v.  Sellers,  ante.  p.  17, 
and  Alabama  etc  R'y  Co.  v.  Frazier,  ante,  p.  28,  and  the  notes  tiiereto. 
Grossly  negligent  or  malicious  acts  are  the  subject  of  damages,  resting  in  the 
discretion  of  the  jury,  uninfluenced  by  prejudice  or  passion:  Seely  v.  Alden, 
61  Pa.  St.  302;  100  Am.  Dec  642.  Measure  of  damages  in  torts  committed 
through  mistake,  ignorance,  or  mere  negligence  is  compensation  only;  but 
in  such  as  are  committed  willfully,  maliciously,  or  so  negligently  as  to  indi- 
cate a  wanton  disregard  of  the  rights  of  others,  the  jury  are  not  restricted 
to  compensation  merely,  but  may,  if  the  evidence  just  flas  it,  award  vindic- 
tive or  exemplary  damages:  PitUtburgh  etc,  Ry  Co.  v.  Lyon,  123  Pa.  St.  140; 
10  Am.  St.  Rep.  517.  Compare  Avinger  v.  South  Carolina  Sy  Co.,  29  S.  C. 
265;  13  Am.  St  Rep.  716;  West  v.  Western  U.  Tel.  Co.,  39  Kan.  93;  7  Am. 
St.  Rep.  530.  But  it  is  error  to  charge  the  jury  that  they  should  give  puni- 
tive damages  if  they  find  willful  neglect.  The  amount  rests  in  their  awn 
discretion:  Louisville  etc.  B.  H.  Co.  r.  Brooks,  83  Ky.  129;  4  Am.  St.  Rep.  135. 


Ross  V.  Parks. 

[93  Alabama,  153.] 

Spicinc  Pkrtoshaitcb  or  a  Unilatkral  Contract  may  be  decreed,  if  it  ia 
fair,  just,  and  reasonable,  and  the  party  sought  to  be  charged  has  so 
bound  himself  as  to  meet  the  requirements  of  the  statute  of  frauds,  and 
the  other  party  has  elected  to  treat  the  contract  aa  binding,  and  to  en- 
force it. 

SPBCirio  Performancb.  —  Po-ssessiok  or  the  Real  Property,  the  title  to 
which  complainant  seeks  to  obtain  by  a  bill  for  specific  performance,  ia 
not  essential  to  sustain  the  jurisdiction  of  the  court  to  award  the  relief 
prayed  for. 

SpBcinc  Performance.  —  A  Vendee  of  One  Who  has  Agreed  to  Sell  or 
CoNTBT  Rbal  Property  may,  unless  he  is  a  purchaser  iu  good  faith 
and  without  notice,  be  compelled  to  perform  the  contract  of  his  vendor. 

An  Option  given  by  the  owner  of  land  for  a  valuable  consideration,  whether 
adequate  or  not,  agreeing  to  sell  it  to  another  at  a  fixed  price  if  accepted 
within  a  specified  time,  is  binding  upon  the  owner  and  all  his  successors 
in  interest  with  knowledge  thereof. 

An  Offer  Contained  in  an  Opi-ion  cannot  be  withdrawn  or  revoked 
within  the  time  designated  therein. 

/.  E.  Brown,  and  Watts  and  Son,  for  the  appellants. 
D.  D.  Shelby  and  L.  W.  Day,  contra. 
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Coleman,  J.  A  general  rule  governing  cases  for  specific 
performance  is,  that  the  contract  must  be  mutual,  and  that 
either  party  is  entitled  to  the  equitable  remedy  of  a  specific 
performance.  Exceptions  to  this  general  rule  ar^  well  estab- 
lished, and  one  class  of  contracts  to  which  the  exception* 
may  be  applied  are  those  which  are  unilateral  in  form:  1 
Pomeroy  on  Specific  Performance,  sees.  167,  168. 

The  exception  as  to  unilateral  contracts  has  been  fully 
recognized  and  adopted  in  this  state.  The  case  of  Moses  v. 
McClain,  82  Ala.  370,  was  for  a  specific  performance  of  the  fol- 
lowing contract:  "  For  and  in  consideration  of  the  sum  of  one 
dollar  in  hand  paid,  I  hereby  give  A.  J.  Moses  an  option  on 
my  lands  and  improvements  situated  near  Sheffield,  and 
known  as  my  home  place,  containing  one  hundred  and  twenty 

acres,  more  or  less,  for  the  sum  of  eight  thousand  dollars 

This  option  good  for  two  days";  signed  "J.  W.  McClain." 
It  was  contended  that  as  Moses,  the  covenantee,  bound  him- 
self by  no  writing,  and  not  having  hound  himself,  he  could 
iiot,  in  this  proceeding,  hold  McClain  bound;  that  the  contract 
not  being  mutually  binding,  chancery  will  not  compel  its  spe- 
cific performance.  The  court  declared  as  follows:  "Mutuality 
is  frequently  said  to  be  one  of  the  conditions  of  a  rightful 
suit  for  specific  performance.  The  authorities,  however, 
do  not  carry  it  to  the  length  contended  for,  "Where  the 
contract  is  fair,  just,  and  reasonable  in  all  it  parts,  and  the 
party  sought  to  be  charged  has  so  bound  himself  as  to  meet 
the  requirements  of  the  statute  of  frauds,  the  election  of  the 
other  contracting  party  to  treat  the  contract  as  binding,  and 
to  enforce  it,  meets  all  the  requirements  of  the  rule";  citing 
Wilks  V.  Georgia  Pac.  R.  R.  Co.,  79  Ala.  180;  3  Pomeroy's  Eq. 
Jur.,  sec.  1405,  and  notes;  Wait  on  Specific  Performance,  sec. 
201;  Cherry  v.  Smith,  3  Humph.  19;  39  Am.  Dec.  150. 

The  case  of  Johnston  v.  Trippe,  33  Fed.  Rep.  530,  is  an  au- 
thority directly  on  the  point  in  question,  —  the  contract  being 
almost  identical  in  its  provisions.  The  diffierent  authorities 
are  very  generally  quoted  and  commented  on  in  this  case,  and 
the  conclusion  the  same  as  held  by  this  court. 

The  evidence  fails  to  show  that  there  was  such  forcible  en- 
try and  unlawful  detainer  as  to  deprive  complainant  of  his 
right  to  file  a  bill  to  remove  a  cloud  from  title,  but  the  equity 
of  the  bill  does  not  depend  upon  that  principle.  The  com- 
plainants, holding  the  equitable  title,  bring  their  bill  to  com- 
pel a  conveyance  of  the  legal  title  by  those  who  hold  it  in  trust 
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for  them.  In  such  a  case  the  jurisdiction  in  no  wise  depends 
upon  possession:  Gray  v.  Jones,  14  Fed.  Rep.  83;  Shipman  v. 
Furniss,  69  Ala.  562;  44  Am.  Rep.  528. 

The  doctrine  is  well  settled  that  when  the  vendor,  after  en- 
tering into  a  contract  of  sale,  conveys  the  land  to  a  third  per- 
son who  has  knowledge  or  notice  of  the  prior  agreement,  such 
grantee  takes  the  land  impressed  with  the  trust  in  favor  of  the 
original  vendee,  and  holds  it  as  trustee  for  such  vendee,  and 
can  be  compelled,  at  the  suit  of  the  vendee,  to  specifically  per- 
form the  agreement  by  conveying  the  land,  in  the  same  man- 
ner and  to  the  same  extent  as  the  vendor  would  have  been 
liable  to  do  had  he  not  transferred  the  legal  title:  1  Pomeroy 
on  Specific  Performance,  sec.  465,  and  note.  The  same  rule  is 
declared  in  Dickinson  v.  Any,  25  Ala.  424;  Meyer  v.  Mitchellf 
75  Ala.  475. 

It  may  be  stated  as  a  sound  principle  of  law,  if  an  owner 
of  land,  in  writing,  gives  another  an  option, on  it  for  a  valuable 
consideration,  whether  adequate  or  not,  agreeing  to  sell  it  to 
him  at  a  fixed  price  if  accepted  within  a  specified  time,  it  is 
binding  upon  the  owner,  and  upon  those  who  purchase  from 
the  owner  with  a  knowledge  of  such  agreement:  Moses  v. 
McClain,  82  Ala.  370;  Johnston  v.  Trippe,  33  Fed.  Rep.  530; 
Maull  V.  Vaughn,  45  Ala.  134,  and  authorities. 

Under  such  circumstances,  the  fixed  time  is  a  material 
part  of  the  contract,  and  when  supported  by  a  valuable  con- 
sideration, the  owner  of  the  land  cannot  revoke  the  offer  be- 
fore the  time  has  expired  within  which  the  offer  may  be  ac- 
cepted. We  do  not  declare  that  if  no  specified  definite  time 
was  fixed  by  the  parties,  and  the  contract  of  offer  was  not 
supported  by  a  valuable  consideration,  such  an  offer  could 
not  be  revoked.  We  express  no  opinion  upon  this  question: 
Johnston  v.  Trippe,  33  Fed.  Rep.  530;  Wilks  v.  Georgia  Pac. 
Ry  Co.,  79  Ala.  185;  Falls  v.  Gaither,  9  Port.  617;  Cherry  v. 
Smith,  3  Humph.  19;  39  Am.  Dec.  150;  1  Story  on  Contracts, 
sec.  496;  1  Parsons  on  Contracts,  sec.  481,  p.  511;  Bishop  on 
Contracts,  sec.  325;  Benjamin  on  Sales,  sec.  42. 

We  find  no  error  in  the  decree  of  the  chancellor,  and  it  is 
affirmed.  

Specific  Pkrformancb.  —  The  right  to  the  specific  performance  of  a  con- 
tract rests  in  judicial  discretion,  and  may  be  granted  or  withheld  upon  a  con- 
sideration of  all  the  circumstances:  Miles  v.  Dover  Furnace  etc.  Co.,  125  N.  Y. 
294.  Equity  will  not  decree  specific  performance,  unless  the  terms  of  the 
eontract  are  clear  and  certain,  capable  of  ascertainment  from  the  instrument 
AM.  St.  R«p.,  Vou  XXX.  —4 
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itself,  and  such  as  to  afford  the  parties  mntuality  of  remedy:  Bitllou  r. 
March,  1.33  Pa.  St.  64.  As  a  general  rule,  a  contract  for  the  sale  of  land 
must  bind  both. parties,  or  it  will  bind  neither:  Alice  v.  Bartholomew,  69  Wis. 
43;  5  Am.  St.  Rep.  103;  Olasa  v.  Rowe,  103  Mo.  513.  But  a  unilateral  con- 
tract, in  writing,  simply  giving  an  option  to  purchase  land  within  a  specified 
time  for  a  given  price,  is  binding  only  upon  tha  party  who  signs  it  for  the 
time  stipulated  for  the  exercise  of  the  option:  Coleman  v.  Applegarth,  68 
Md.  21;  6  Am.  St.  Rep.  417;  Calanchini  v.  Bramteiter,  84  Cal.  249. 

SPKCiriO  PaBFORMANCK,  TiTLB  Nk(JESSABY  TO  GiVB  PLAINTIFF  THE  RiGHT 

TO.  —  An  agreement  to  purchase  laud  with  payment  of  the  purchase-money 
gives  an  equitable  title  which  a  court  of  chancery  will  enforce:  Whitbeck  r. 
W/iitbeck,  9  Cow.  266;  18  Am.  Dec.  503. 

Sfbcifio  Performance,  against  Whom  Enforoeablb.  — Where  the  spe- 
cific performance  of  an  agreement  respecting  lauds  will  be  decreed  between 
the  parties,  it  will  be  decreed  between  all  parties  claiming  under  them  in 
privity  of  estate,  or  representation,  or  title,  unless  other  controlling  equities 
intervene:  Haya  v.  Hall,  4  Port.  374;  30  Am.  Dec.  530.  Thus  specific 
performance  will  be  decreed  against  an  heir  at  law  on  a  contract  of  sale  made 
by  his  ancestor,  though  such  contract  did  not  purport  to  be  obligatory  on 
the  heirs:  Moore  v.  Fitt  Rarulolph,  6  Leigh,  175;  29  Am.  Dec.  208;  contra, 
Oiveru  v.  Calder,  2  Ddsaus.  Eq.  172;  2  Am.  Dec.  686. 

Option  not  Rkvocablb  within  Designated  Time.  —  The  rule  as  regards 
contracts  generally  is,  that  '"when,  on  making  the  offer,  the  proposer  ex- 
pressly promises  to  allow  a  certain  time  to  the  other  party  for  acceptance, 
the  offer  may,  nevertheless,  be  retracted  in  the  interval,  if  no  consideration 
has  been  given  for  the  promise  ":  See  note  to  Eskridge  v.  Olover,  26  Am.  Dec. 
350.  When  a  consideration  has  been  given,  as  in  the  principal  case,  the 
option  must,  e  converso,  be  irrevocable  for  the  time  during  which  it  was  to 
continue.  A  verbal  agreement  or  promise  to  extend  the  time  for  the  exercise 
of  an  option  to  buy,  unsupported  by  a  consideration,  is  a  mere  nudum  pactum, 
and  not  enforceable:  Coleman  v.  AppUgarih,  68  Md.  21;  6  Am.  St.  Rep.  417. 


Central    Railroad    and  Banking    Company  v. 

Vaughan. 

[93  Alabama,  209.] 

Railroad  Corpoeations — Reckless  Injury  op  Trespassers.  —If  Onb 
Who  Walks  upon  a  Railroad  Track  about  midway  of  a  trestle  one 
hundred  feet  long  and  fifteen  to  twenty  feet  high  ia  seen  by  the  en> 
gineer  of  an  approaching  train,  which  could  have  been  stopped  by  prompt 
action  on  the  part  of  such  engineer  in  time  to  prevent  injury  to  the  per- 
son on  the  track,  and  the  engineer  speculates  upon  the  chances  of  the 
latter  s  reaching  the  end  of  the  trestle  before  the  train  does,  until  it  is 
too  late  to  stop  the  train,  and  be  is  run  over  and  killed,  the  railroad  cor- 
poration is  answerable  in  damages,  because  it  was  recklessness  for  en- 
gineers to  speculate  upon  such  chances. 

Railway  Corporations  —  Trespassers,  Ditty  to.  —  An  Engineer  in  charge 
of  a  railway  train  does  not  owe  a  duty  to  trespassers  to  keep  any  special 
lookout  for  them,  or  to  withdraw  his  lookout  from  the  track  in  front  of 
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his  engine,  to  look  across  the  country  to  a  trestle  to  see  whether  there 
ia  any  one  thereon.  Hence  it  ia  error  to  admit  evidence  showing  that 
by  so  looking  the  trespasser  on  such  trestle  could  have  been  seen  in  tim* 
to  avoid  injury  to  him. 
Appkllatk  Practick.  —  If  Erroneouslt  Admitted  Evidexck  might 
UAVK  Misled  the  jury,  and  caused  them  to  hold  defendant  liable  to 
damages  which  they  might  not  otherwise  have  felt  authorized  to  impose, 
its  admission  cannot  be  presumed  to  have  been  error  without  injury. 

Roquemore,  White,  and  McKenzie,  for  the  appellant.    • 
/.  E.  Long  and  O.  L.  Comer,  for  the  respondent. 

McClellan,  J.  1.  Plaintiff's  intestate  was  confessedly 
guilty  of  negligence,  which  contributed  proximately  to  his 
death,  in  being  at  the  time  of  the  fatal  collision  on  the  trestle 
supporting  defendant's  track.  He  was  a  trespasser  to  whom 
the  defendant  owed  no  duty,  except  the  exercise  of  reasonable 
care  and  diligence  after  he  was  discovered  on  the  track,  or 
after  his  peril  became  apparent  to  its  employees,  to  avoid  in- 
juring him:  Tanyier  v.  Louisville  etc.  R.  R.  Co.,  60  Ala.  621 
South  and  North  Alabama  R.  R.  Co.  v.  Donovan,  84  Ala.  141 
Memphis  etc.  R.  R.  Co.  v.  Womack,  84  Ala.  149;  Georgia,  Pac 
R.  R.  Co.  V.  J5/anfon,  84  Ala.  154;  Beniley  v.  Georgia  Pac.  R'y 
Co.,  86  Ala.  484;  Louisville  etc.  R.  R.  Co.  v.  Black,Sd  Ala.  313. 

To  entitle  plaintiff  to  recover  notwithstanding  her  intestate's 
contributory  negligence,  it  must  have  been  made  to  appear 
that  defendant's  employees,  after  discovering  his  peril,  failed 
to  exercise  due  care  and  diligence  to  avert  the  injury.  Such 
failure,  with  such  knowledge  of  the  situation  and  probable 
consequences  of  the  omission  of  preventive  effort,  when  such 
eflfort  might  have  been  effectual  to  avoid  the  accident,  is  gross 
negligence,  so  called,  recklessness,  or  wantonness,  implying  a 
willingness  to  inflict  the  injury,  which  is  the  legal  equivalent 
of  willfulness  or  intentional  wrong-doing,  against  the  results 
of  which  the  mere  negligence  of  the  person  injured  is  no  de- 
fense: Authorities  supra;  Carrington  y.  Louisville  etc.  R.  R.  Co., 
88  Ala.  472;  Georgia  Pac.  Ry  Co.  v.  Lee,  92  Ala.  262,  and  au- 
thorities therein  cited. 

2.  One  aspect  of  the  evidence  in  this  record  tended  to  show 
that  the  intestate,  at  the  time  he  was  discovered  by  the  en- 
gineer, was  on  and  about  midway  of  a  trestle  which  was  one 
hundred  feet  long  and  fifteen  or  twenty  feet  high.  At  this  time 
the  train  was  distant  from  350  to  660  yards  from  the  trestle,  the 
testimony  of  the  several  witnesses  varying  within  these  limits. 
There  was  evidence  going  to  show  that  the  train,  under  existing 
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conditions,  might  have  been  stopped  within  four  hundred  or- 
five  hundred  yards,  or  even  a  less  distance  than  four  hundred 
yards,  had  all  appliances  to  that  end  been  promptly  resorted 
to  by  the  train-men.  The  evidence  also  tended  to  establish 
that  the  engineer  did  not  promptly  avail  himself  of  the  means 
at  hand  to  stop  the  train  short  of  the  point  of  the  accident 
after  discovering  the  deceased  on  the  tracli;  but  he  says  he 
acted  for  a  time  upon  the  assumption  that  the  intestate  would 
reach  the  end  of  the  trestle  and  get  ofif  the  track  before  the 
train  reached  that  point,  and  that  he  did  not  discover  the 
peril  until  the  party  injured  stopped,  hesitated,  and  turned 
and  attempted  to  retrace  his  steps,  and  that  then,  and  not 
until  then,  he  attempted  to  stop  his  train.  If  Vaughan,  the 
intestate,  was  midway  the  trestle,  and  not  within  "  five  or  six 
cross-ties  of  its  western  end,"  as  the  engineer  testifies,  his  peril 
was  manifest  and  imminent  when  he  was  first  seen  by  the 
latter,  since  he  could  not  possibly  have  gotten  off  in  time  to 
have  escaped,  in  view  of  the  speed  at  which  the  train  was  ap- 
proaching. The  jury  had  a  right  to  find  that  such  was  his 
position,  and  that  it  was  apparent  to  the  engineer  the  mo- 
ment he  saw  him.  So  finding,  it  was  further  open  to  them  to 
reach  the  conclusion,  on  those  tendencies  of  the  evidence 
most  favorable  to  the  plaintiflF,  that  the  catastrophe  might 
have  been  averted  had  the  engineer  at  once  resorted  to  all 
reasonable  effort  to  stop  his  train.  And  if  this  were  so,  his 
failure  so  to  do,  upon  speculations  as  to  the  chances  of 
Vaughan  reaching  the  end  of  the  trestle  before  the  train  did, 
was  such  recklessness  as  would  have  justified  a  verdict  for 
the  plaintiff,  notwithstanding  Vaughan's  own  negligence.  The 
general  charge  requested  for  the  defendant  would  have  denied 
the  jury's  right  to  find  for  plaintiff  on  these  considerations, 
and  it  was  properly  refused;  Cook  v.  Central  R.  R.  etc.  Co.y 
67  Ala.  533. 

3,  4.  The  testimony  of  the  witness  Florence,  to  the  effect 
that  "  a  person  on  the  engine,  at  a  point  back  of  and  before 
entering  the  curve,  a  distance  of  four  hundred  yards  from  the 
trestle,  could  see  a  person  on  the  trestle  on  a  straight  line  from 
the  engine  to  the  trestle,"  should  have  been  excluded.  It  is 
to  be  noted  that  the  point  here  referred  to  was  farther  from 
the  trestle  than  that  from  which  the  engineer  first  saw 
Vaughan,  according  to  all  the  evidence,  and  there  is  no  evi- 
dence whatever  that  he  did  in  fact  see  him  from  this  other 
point  back  of  the  curve.    It  cannot  be  said  that  it  was  the  qqt 
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gineer's  du(y  to  withdraw  his  lookout  from  the  track  in  front 
of  his  engine,  and  look  across  the  country  to  the  trestle,  op 
indeed  that  it  was  his  duty  to  keep  any  special  outlook  for 
trespassers  at  all.  Hence  there  could  be  no  presumption 
that  he  did  see  from  this  point  from  the  fact  that  to  have 
seen  was  possible.  Nor  would  his  failure  to  look  from  that 
point,  even  had  such  failure  involved  an  omission  of  duty 
(which  it  would  not  have  done),  been  more  than  simple  neg- 
ligence, which  could  not  have  availed  the  plaintiff  in  this 
case,  such  omission  not  importing  either  recklessness  or  wan- 
tonness: Georgia  Pac.  R'y  Co.  v.  Lee,  92  Ala.  262.  This  evi- 
dence was  therefore  wholly  irrelevant;  it  could  not  have 
shed  light  upon  any  issue  in  the  case.  Yet  we  can  see  that 
it  might  well  have  misled  the  jury,  either  to  the  conclusion 
that  Vaughan  was  seen  from  the  point  in  question,  and  his 
peril  thus  brought  to  the  knowledge  of  the  train-men  in  time 
for  them  to  have  avoided  the  accident,  or  that  their  failure 
to  see  Vaughan  through  this  feasible  avenue  of  vision  justified 
them  in  holding  the  defendant  liable  in  damages,  which  they 
might  not  otherwise  have  felt  authorized  to  impose.  At  least, 
we  cat;not  have  that  assurance  that  this  evidence  did  not  con- 
duce to  the  result  reached  by  the  jury,  which  would  warrant 
us  in  holding  its  admission  to  have  been  error  without  injury. 
The  court's  action  in  receiving  it  must  therefore  operate  a 
reversal  of  the  judgment  and  the  remandment  of  the  cause. 
Reversed  and  remanded. 


In  thb  case  of  Louisville  etc.  R'y  Co.  v.  Trammell,  93  Ala.  350,  it  appeared 
that  aa  employee  of  the  defendant,  for  causing  whose  death  an  action  was 
brought,  was  in  dangerous  proximity  to  the  railroad  track,  and  ignorant  or 
oblivious  to  peril  from  an  approaching  train;  that  he  was  seen  by  the  engineer 
of  the  train  in  time  to  avert  injury,  but  that  the  engineer  failed  to  use  the 
available  means  at  his  disposition,  though  the  peril  was  obvious.  In  holding 
the  railway  liable  for  the  injuries  inflicted,  because  the  gross  negligence  of 
its  engineer  was,  under  the  circumstances,  equivalent  to  willful  and  inten- 
tional wrong,  the  court  said:  "  Under  these  circumstances,  the  latter 's  fail- 
ure, in  the  presence  of  known  danger,  to  use  all  the  means  in  his  power  to 
avoid  striking  the  intestate,  it  appearing  tliat  preventive  eflfort  would  have 
been  efifectnal,  was  such  recklessness  or  wantonness  as  supports  the  aver- 
ments of  the  complaint  as  to  willfulness  and  intentional  wrong,  not  to  speak 
of  or  base  our  conclusion  upon  the  evidence  of  an  expressed  willingness  on 
the  part  of  the  engineer  to  run  down  upon  Trammell.  We  are  therefore 
satisfied  of  the  correctness  of  the  trial  court's  view  of  the  facts  of  the  dis- 
aster." 

Railroad  Companies  —  Duty  to  Trespassers  on  the  Track.  —  Tke 
doctrine  announced  in  the  principal  case,  that  an  engineer  in  charge  of 
•  railroad  traia  is  not  bound  to  keep  a  lookout  for  trespassers,  is  not  ac- 
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oepted  universally.  That  the  company  is  responsible  only  for  willfal  or 
wanton  injuries,  or  for  injuries  resulting  from  a  degree  of  negligence  equiva* 
lent  thereto,  is  a  principle  regarding  which  there  seems  to  be  no  disagree* 
ment:  Boden  v.  C/iicago  etc.  R.  R.  Co.,  133  111.  72;  23  Am.  St.  Rep.  585; 
Blanchard  v.  Lake  Sitm-e  etc.  Ry  Co..  126  111.  41G;  9  Am.  St.  Rep.  430;  Dil- 
lon V.  Connecticut  River  R'y  Co.,  154  Mass.  478;  Sjncer  v.  Chesapeake  etc 
R.  R.  Co.,  34  W.  Va.  514.  The  divergence  of  view  arises  when  it  become* 
necessary  to  determine,  in  particular  instances,  whether  there  has  been  neg* 
ligence  of  that  degree  which  will  render  the  legal  responsibility  of  the  com* 
pany  for  the  injuries  caused  tliereby  identical  with  that  which  would  attach 
to  it  if  the  injuries  had  been  willful  or  wanton.  Thus  as  regards  the  duty 
of  keeping  a  lookout,  there  is  a  direct  conflict  of  opinion.  In  State  v.  Bailie 
more  etc.  R.  R.  Co.,  69  Md.  494,  9  Am.  St.  Rep.  4S6,  it  is  declared  that  th» 
company's  servants  are  under  no  obligation  to  keep  a  lookout  for  his  protec- 
tion. But  the  better  opinion,  we  think,  and  one  which  is  supported  by  an 
equal,  if  not  greater,  weight  of  authority,  is,  that  it  is  the  duty  of  the  en- 
gineer to  keep  such  a  lookout:  Troy  v.  Cape  Fear  R.  R.  Co.,  99  N.  C.  298; 
6  "Am.  St.  Rep.  522;  Deans  v.  Wilmington  etc.  R.  R.  Co.,  107  N.  C.  6S6;  22 
Am.  St.  Rep.  902.  In  East  2'ennessee  etc.  R.  R.  Co.  v.  St.  John,  5  Sneed, 
624,  73  Am.  Dec.  149,  the  rule  is  stated  quite  strongly  that  the  company 
must  exercise  the  utmost  care  and  diligence  to  avoid  running  over  a  person 
on  its  track.  As  a  matter  of  principle,  it  is  certainly  not  very  easy  to 
see  why  persons  walking  on  the  track  should  not  have  the  benefit  of  the 
duty  under  which  the  engineer  lies  to  look  out  for  obstructions  that  will  be 
dangerous  to  the  train  itself.  The  mere  fact  that  a  human  being  is  not  a 
dangerous  obstruction  does  not  seem  to  be  an  altogether  satisfactory  reason 
for  requiring  a  dififerent  degree  of  care  in  the  two  cases.  The  true  principle, 
it  is  conceived,  is,  that  the  engineer  should  see  that  the  track  is  clear;  but 
that  when  an  obstruction  is  perceived,  the  proper  course  to  adopt  will  de- 
pond  upon  whether  it  is  a  living  or  inanimate  object,  and  if  it  is  a  living 
object,  whether  it  is  an  intelligent  human  being,  capable,  under  ordinary 
circumstances,  of  discerning  the  means  of  securing  safety,  or  a  brute,  which 
has  no  guide  but  mere  instinct.  If  the  object  seen  is  an  intelligent  human 
being,  it  seems  to  be  generally  agreed  that  the  engineer  has  a  right  to  pre- 
sume that  he  will  get  out  of  harm's  way  before  the  engine  reaches  him,  and 
that  it  is  not  negligence  to  act  upon  that  presumption:  Deans  v.  Wilmington 
etc.  R.  R.  Co.,  107  N.  C.  686;  22  Am.  St.  Rep.  902;  International  etc.  R'y  Co. 
V.  Garcia,  75  Tex.  583.  This  is  the  same  rule  that  prevails  when  persons 
are  observed  at  a  crossing:  Ohio  etc.  R'y  Co.  v.  Walker,  113  Ind.  196;  3  Am. 
St.  Rep.  638;  Dyson  v.  New  York  etc.  R.  R.  Co.,  57  Conn.  9;  14  Am.  St. 
Rep.  82;  Heddles  v.  Chicago  etc.  R'y  Co.,  77  Wis.  228;  20  Am.  St.  Rep.  106. 
It,  upon  the  discovery  of  the  person  upon  the  track,  everything  that  is 
possible  is  done  to  prevent  an  accident,  the  company  is  not  liable:  Phillip» 
V.  East  Tenn.  etc.  R'y  Co.,  87  Ga.  272.  The  diflSculty  is  to  determine  whether 
that  duty  has  been  filled  in  the  particular  case  under  review.  It  seems  cer- 
tain, however,  that  the  engineer  is  not  allowed  to  act  on  the  presumption 
that  the  person  will  get  out  of  harm's  way  a  moment  after  his  behavior 
raises  a  doubt  as  to  whether  he  is  sensible  of  the  danger  or  capable  of  pro- 
viding for  his  safety.  Thus  it  has  been  held  that  when  an  engineer  discov- 
ers, or  by  reasonable  watchfulness  may  discover,  a  person  lying  upon  the 
track  asleep  or  drunk,  or  sees  a  human  being,  known  by  him  to  be  insane, 
or  otherwise  insensible  to  danger,  or  unable  to  avoid  it,  upon  the  track  in 
front,  it  is  his  duty  to  resolve  all  doubt  in  favor  of  the  preservation  of  life. 


Nov.  1890.]  Moss  v.  Decatur  etc.  Co.  66 

and  immediately  use  every  available  means,  short  of  imperilin);  the  lives  of 
passengers  on  the  train,  to  atop  it:  Deans  v.  Wilmington  etc.  R'y  Co.,  107 
N.  C.  686;  22  Am.  St.  Rep.  902;  Clark  v.  Wilmington  etc.  R'y  Co.,  109 
N.  C.  430.  In  the  latter  case,  the  pl.iiiitiflf  had  placed  himself  in  peril  on 
a  trestle,  and  the  court  declared  that  the  engineer  should,  upon  discover- 
ing him,  have  acted  on  the  supposition  that  he  might  have  been  drunk  or 
bereft  of  reason  from  sudden  terror,  and  used  every  means  consistent  with 
safety  to  stop  the  train,  and  that  the  rule  was  the  same  if  the  engineer  could, 
by  proper  watchfulness,  have  discovered  the  person's  danger  in  time  to  avoid 
it.  But  there  must  be  something  in  the  external  appearance  or  actions  of 
the  person  on  the  track  to  excite  a  doubt  in  the  engineer's  mind,  or  he  will 
be  entitled  to  act  upon  the  usual  presumption  that  such  person  is  able  and 
intends  to  provide  for  his  safety.  Thus  in  the  case  of  a  latent  incapacity 
like  deafness,  the  conduct  of  the  railroad  company's  servants  should  be  con- 
sidered as  though  the  plaintiff  was  in  the  full  possession  of  his  faculties,  and 
their  care  estimated  from  that  stand-point.  A  greater  degree  of  care  is  in- 
cumbent npon  a  deaf  man  in  walking  upon  or  crossing  a  railroad  track  than 
npon  one  having  bis  senses  perfect:  International  etc  R'y  Co.  v.  Oarda,  75 
Tex.  683. 


Moss  V.  Deoatur  Land  Improvement  and  Fur- 
nace Company. 

[93  Alabama,  269.] 
Emplotek  and  Emplotek  —  Monthly  Hiring. — If  one  is  employed  to 
be  paid  by  the  month  a  designated  price,  this  constitutes  an  entire  con- 
tract by  the  month,  which  the  employer  cannot  terminate  at  will,  and 
under  which  he  is  liable  for  a  month's  wages  if  he  discharges  his  employee 
without  cause  before  the  expiration  of  the  month. 

Wert  and  SpeaJce,  for  the  appellant. 

Brickell,  Harris,  and  Eyster,  contra. 

Coleman,  J.  When  there  is  no  conflict  in  the  evidence,  it 
is  the  duty  of  the  court  to  declare  the  conclusion  of  the  law. 
The  court  charged  the  jury,  if  they  believed  the  evidence,  to 
find  for  the  defendant.  It  appears  from  the  bill  of  exceptions 
that,  in  the  month  ofFebruary,  plaintiff  was  employed  as  book- 
keeper for  defendant,  at  the  price  of  fifty  dollars  per  montli; 
and  that  he  went  to  work,  beginning  on  the  sixth  day  of  Feb- 
ruary, and  worked  the  balance  of  the  month  at  that  rate,  and 
was  paid  at  the  end  of  the  month  at  the  rate  of  fifty  dol- 
lars per  month;  that  nothing  more  was  said,  and  he  worked 
through  March  and  April,  receiving  at  the  end  of  each  month 
fifty  dollars.  On  the  1st  of  May,  it  was  agreed  that  defend- 
ant should  pay  plaintiff  sixty  dollars  per  month,  which 
amount  was  paid  him  at  the  end  of  the  month.     "  That  noth- 
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ing  was  said  about  a  hiring  by  the  day,  or  week,  or  year,  but 
that  he  was  employed  and  was  to  be  paid  by  the  month  at 
sixty  dollars  per  month,  for  no  special  time."  Without  any 
further  understanding,  plaintiff  continued  his  services  until 
he  was  discharged  on  the  fourteenth  day  of  June.  There  was 
no  reason  assigned  for  discharging  plaintiff,  except  a  desire 
to  lessen  expenses,  and  plaintiff  offered  to  continue  his  ser- 
vices. Defendant  tendered  to  plaintiff  twenty-eight  dollars  for 
the  fourteen  days  of  service  rendered  in  June,  being  the  amount 
then  owing  at  the  rate  of  sixty  dollars  per  month;  which  sum 
plaintiff  refused  to  receive  in  satisfaction,  but  claimed  that 
defendant  was  indebted  to  him  for  the  entire  month  of  June. 
The  suit  was  brought  to  recover  the  amount  of  sixty  dollars, 
claimed  to  be  due  under  the  agreement  for  the  month  of  June. 

The  question  is,  Do  these  facts  constitute  an  entire  contract 
of  hiring  by  the  month,  or  a  contract  terminating  at  will,  en- 
titling the  party  to  be  paid  only  at  the  rate  of  sixty  dollars 
per  month?  Whatever  may  have  been  the  effect  of  the  con- 
tract made  in  February,  the  evidence  is,  that,  in  May,  "  plain- 
tiff was  employed  and  was  to  be  paid  by  the  month,  at  sixty 
dollars  per  month."  This  was  not  a  hiring  by  the  day,  at  the 
rate  of  sixty  dollars  per  month.  In  the  case  of  Beach  v.  Mul' 
lin,  84  N.  J.  L.  344,  it  was  held  "  that  a  contract  to  pay  sixteen 
dollars  for  a  month's  service  is  as  entire  in  its  consideration 
as  is  a  contract  to  pay  a  sum  for  a  chattel.  If  the  payment 
of  monthly  or  weekly  wages  is  the  only  circumstance  from 
which  the  duration  of  the  contract  is  to  be  inferred,  it  will  be 
taken  to  be  a  hiring  for  a  month  or  a  week  ":  Beach  v.  Mullin, 
84  N.  J.  L.  844;  King  v.  Inhabitants  of  Mitcham,  12  East,  351. 
If  plaintiff  had  voluntarily  left  the  employment  of  defendant, 
without  legal  excuse,  on  the  fourteenth  day  of  June,  under  the 
evidence  in  this  case  he  could  not  have  recovered  for  services 
rendered  up  to  the  time  of  quitting.  A  contract  of  this  char- 
acter, to  be  valid,  must  be  mutually  binding. 

The  contract  proven  in  this  case  is  altogether  different  from 
the  contract  proven  in  the  case  of  Howard  v.  East  Tennessee  etc. 
R.  R.  Co.,  91  Ala.  268,  at  present  term.  In  the  latter  case, 
there  was  nothing  to  show  a  monthly  hiring  for  a  longer  term 
than  by  the  month,  and  there  was  no  averment  in  the  com- 
plaint to  show  that  the  plaintiff  was  discharged  at  any  other 
time  than  at  the  end  of  the  month.     ' 

Under  the  view  we  take  of  the  contract,  it  becomes  unneces- 
sary to  consider  other  questions  raised  upon  the  admissibility 
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of  evidence  offered  by  plaintiff,  and  which  was  excluded  by 
the  court. 

The  court  erred  in  giving  the  general  charge  in  favor  of 
defendant. 

Reversed  and  remanded. 

Mastrr  and  Servant.  — A  hiring  for  one  year,  with  monthly  payments  of 
wages,  is  an  entire  contract:  Larkin  v.  Hecksher,  51  K.  J.  L.  133.  If  one  is 
hired  to  do  service  in  any  business,  the  presumption  is,  in  the  absence  of  an 
agreement  to  the  contrary,  or  circumstances  showing  a  contrary  intention, 
that  the  service  was  to  continue  for  a  year;  and  while  an  agreement  upon 
weekly  or  monthly  payment  of  wages  may  be  sufficient  of  itself  to  create  a 
presumption  of  hiring  for  the  corresponding  periods,  still,  other  circum- 
stances may  show  that  the  service  was  to  continue  for  a  year,  although  the 
payment  of  wages  was  to  continue  mouthly:  Smith  v.  Theobald,  8(5  Ky.  141. 

Master  and  Servant  —  Amount  of  Recovery  for  Services.  —  A  master 
discharging  his  servant  before  the  end  of  the  year,  where  the  hiring  is  by  the 
year,  is  liable  for  wages  for  the  full  time:  Fereira  v.  Sayres,  5  Watts  &  S. 
210;  40  Am.  Dec.  496;  Decamp  v.  Hewitt,  11  Rob.  (La.)  290;  43  Am.  Dec. 
204;  Webster  r.  Wade,  19  Cal.  291;  79  Am.  Dec.  218;  Markham  v.  Mark- 
ham,  110  N.  C.  356.  In  such  case  it  will  not  be  presumed  that  other  em* 
ployment  might  have  been  found  during  the  unexpired  term:  Cosliyan  v. 
Mohawk  etc.  It.  R.  Co.,  2  Denio,  609;  43  Am.  Dec.  758.  But  although  thus 
entitled  to  full  wages  for  the  unexpired  part  of  the  term,  the  employer  may 
reduce  the  amount  by  so  much  as  the  servant  did  earn,  or  could  by  the  use 
of  ordinary  diligence  have  earned;  the  burden  of  showing  that  employment 
might  have  been  procured  by  a  reasonable  effort  is  upon  the  defendant:  A'//i- 
ery  r.  Steckel,  126  Pa.  St.  171;  12  Am.  St.  Rep.  857;  Cox  v.  Bearden,  84  Ga. 
.304;  20  Am.  St.  Rep.  359;  King  v.  Steiren,  44  Pa.  St.  99;  84  Am.  Dec.  419; 
Strauss  v.  Meertief,  64  Ala.  299;  38  Am.  Rep.  8;  Hunt  v.  Crane^  33  Miss. 
699;  69  Am.  Deo.  381. 


Seat  v.  Palmer. 

[93  Alabama,  381.  | 
CJoNFLiCT  OF  Laws.  —  As  to  Such  Portions  of  a  Contract  as  Pertain  to 

AND  Affect  the  Remedy,  the  principle  is  applicable,  that  all  matters 
pertaining  to  the  remedy,  and  to  the  proper  course  of  enforcing  the  con* 
tract,  are  determinable  by  the  law  of  the  place  where  suit  is  brought. 
Execution  —  Exemptions.  — A  Contract  to  Waive  All  Rights  of  Ex- 
emption FROM  Execution  applies  only  to  the  exemption  laws  of  the 
state  wherein  the  contract  was  made,  and  does  not  deprive  the  debtor 
of  the  benefit  of  the  exemption  laws  of  another  state  in  which  he  is  sued. 

Brothers^  Willett^  and  Willett,  for  the  appellant. 

McLeod  and  Tunstall,  for  the  respondent. 

Clopton,  J.     The  waiver  of  exemptions  as  to  personalty  is 
averred  in  the  complaint,  which  counts  on  a  note.     The  court» 
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to  whom  the  case  was  submitted  without  a  jury,  gave  judg- 
ment in  favor  of  plaintiff  for  the  amount  due  on  the  note,  but 
refused  to  declare  in  the  judgment  the  fact  of  waiver  and  its 
extent,  under  section  2570  of  the  code.  The  waiver  is  in- 
cluded in  the  note;  its  language  is:  "And  all  rights  of  ex- 
emption and  homestead  are  hereby  expressly  waived  by  the 
makers,  sureties,  and  indorsers  of  this  note."  The  refusal  of 
the  court  to  declare  the  waiver  in  the  judgment  is  based  on 
the  undisputed  fact  that  the  note  was  made,  and  the  parties 
resided  at  the  time,  in  the  state  of  Georgia.  The  question 
therefore  is,  whether,  in  a  suit  on  the  note,  the  courts  of  this 
state  will  enforce  such  a  waiver  of  the  right  to  exemptions. 

No  statute  of  Georgia  in  reference  to  exemptions  having 
been  put  in  evidence,  ordinarily  the  presumption  would  be, 
that  the  common  lp,w  prevails,  which  allows  the  debtor  no 
exemptions  of  property  from  sale  under  execution.  But  as 
the  rigorous  rule  of  the  common  law  is  now  the  exception, 
and  indulging  the  presumption  in  favor  of  the  validity  of  the 
agreement  of  waiver  arising  from  its  inclusion  in  the  note,  we 
shall  assume  that  exemptions  are  allowed  and  waiver  thereof 
authorized  by  the  laws  of  Georgia.  Inspection  of  the  statutes 
is  material  only  as  they  may  aid  in  the  proper  construction 
of  the  waiver. 

A  waiver  of  exemptions  made  at  the  time  the  debt  is  con- 
tracted has  been  held  to  form  a  part  of  the  original  contract; 
supported  by  the  same  consideration  on  which  rests  the  li- 
ability to  pay,  and  hence  must  be  construed  and  have  opera- 
tion and  effect  as  other  contracts:  Neely  v.  Henry,  63  Ala.  261. 
The  well-settled  principle  of  interstate  comity,  that  the  va- 
lidity, interpretation,  and  obligatory  force  of  contracts  depend 
on  the  law  of  the  place  where  made,  being  also  the  place  of 
performance,  and  will  be  accordingly  enforced  by  the  courts 
of  other  states,  if  not  repugnant  to  its  laws  and  policy,  applies 
to  such  parts  of  the  contract  as  are  of  the  essence  of  the  per- 
sonal liability  and  obligation,  which  determine  and  regulate 
the  rights  of  the  parties.  But  as  to  such  portions  of  the  con- 
tract as  pertain  to  and  affect  the  remedy,  the  principle  is  ap- 
plicable, that  all  matters  pertaining  to  the  remedy,  and  the 
proper  course  of  enforcing  the  contract,  are  determinable  by 
the  law  of  the  place  where  the  suit  is  brought;  for  the  courts 
will  not  enforce  such  part  of  a  contract  as  limits,  modifies,  or 
enlarges  the  remedy,  any  more  than  they  will  enforce  the  re- 
medial statutes  of  another  state.     Whether  the  waiver  comes 
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within  one  or  the  other  of  these  principles  depends  upon  its 
nature.  Laws  exempting  a  portion  of  a  debtor's  property 
from  levy  and  sale  under  execution  are  generally  regarded  as 
limitations  upon  the  remedy,  —  remedial  statutes,  which  have 
no  extraterritorial  operation,  —  and  an  agreement  to  waive 
the  right  of  exemption  operates  to  remove  the  limitation,  and 
subject  all  the  debtor's  property  to  levy  and  sale  under  execu- 
tion or  other  process,  as  at  conimon  law.  The  part  of  the  con- 
tract waiving  all  rights  of  exemption  affects  only  the  remedy. 
Therefore,  if  the  waiver  included  in  the  note  sued  on  was  not 
intended  to  have  reference  to  the  exemption  laws  of  this  state, 
comity  would  not  require  its  enforcement.  If  it  was  so  in- 
tended, then  its  enforcement  would  depend  on  the  principles 
which  govern  where  a  contract  made  in  one  state  is  to  bo 
performed  in  another. 

This  brings  for  consideration  the  construction  of  the  waiver, 
which  constitutes  the  real  contestation  between  the  parties. 
Appellant  contends  that  the  waiver  had  reference  to  and  era- 
braces  exemptions  to  which  defendant  might  subsequently 
become  entitled  by  removal  to  and  residence  in  another 
state.  Appellee  contends  that  it  should  be  construed  as  hav- 
ing reference  only  to  the  exemptions  allowed  by  the  laws  of 
Georgia,  where  the  note  was  made  and  the  parties  resided. 
In  Holland  v.  Bergan,  89  Ala.  622,  it  was  contended  that  the 
waiver  in  the  note,  which  was  made  in  Georgia,  was  valid 
against  any  claim  of  exemption,  in  a  suit  thereon  in  this 
state.  The  question  was  not  decided,  but  it  was  observed,  in 
the  opinion  rendered:  "If  we  felt  authorized  to  decide  this 
point,  we  are  inclined  to  the  view  that  the  waiver  would  be 
good  against  any  claim  of  exemption  to  personalty  in  any 
state  of  the  Union,  where  the  debtor  might  reside  and  be 
sued."  On  this  expression  in  the  opinion,  appellant  relies  in 
support  of  the  contestation  on  his  part.  The  terms  and  com- 
prehensiveness of  the  waiver  in  that  case  are  diflFerent  from 
that  involved  in  the  present  suit.  It  extended  to  all  exemp- 
tions allowed  "by  the  laws,  state  or  federal,"  and  to  all  the 
property  which  the  debtor  then  owned,  or  might  thereafter 
own  or  acquire,  until  the  debt  was  fully  paid.  Besides,  though 
^he  note  was  made  in  Georgia,  the  maker  resided  in  Alabama. 
The  fair  inference  was,  that  the  waiver  had  reference  to  the 
exemptions  to  which  the  maker  of  the  note  was  entitled  by 
the  laws  of  the  place  of  his  residence,  and  where  he  would 
probably  be  sued.     Parties  are  presumed  to  contract  in  refer- 
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ence  to  the  laws  of  the  country  where  the  contract  is  made 
and  is  to  be  performed.  Intention  to  contract  in  reference  to 
the  laws  of  any  other  state  or  country  must  be  expressed  or 
clearly  implied;  else  the  presumption  will  prevail.  The 
terms  in  the  waiver  included  in  the  note  sued  on  may  be  com- 
prehensive enough  to  embrace  not  only  the  property  then 
owned  by  defendant,  but  also  subsequently  acquired  property, 
—  as  broad  as  the  right  of  exemptions.  The  terms  are:  "  And 
all  rights  of  exemption  and  homestead  are  hereby  expressly 
waived."  There  is,  however,  nothing  in  these  terms  indi- 
cating a  reference  to  the  exemption  laws  of  any  state  other 
than  Georgia;  nothing  indicating  an  intention  to  exercise  the 
right  of  waiver  authorized  by  the  statutes  of  this  state,  which 
applies  only  to  the  right  to  an  exemption  in  property  exempt 
b}'^  the  laws  from  levy  and  sale  under  execution  or  other 
process.  The  waiver  refers  to  present  and  existing  rights. 
Defendant,  not  being  a  resident  of  Alabama  at  the  time  it  was 
made,  was  not  entitled  to  any  exemptions  under  the  laws  of 
this  state.  To  construe  it  as  embracing  possible  prospective 
rights  to  exemption  which  had  at  the  time  no  potential  exist- 
ence—  a  mere  possibility  or  expectancy  not  coupled  with 
any  right  in  esse  —  would  be  an  unwarranted  extension  of  the 
express  terms  of  the  waiver.  Considering  its  language,  the 
place  of  the  contract,  residence  of  the  parties,  and  the  laws  in 
reference  to  which  they  are  presumed  to  have  contracted,  it 
reasonably  appears  that  within  the  meaning  and  intention  of 
the  parties  the  waiver  had  reference  only  to  rights  of  exemp- 
tion under  the  laws  of  Georgia. 
AflSrmed.  

Conflict  o»  Laws.  —  Lex  Loci  governs  ralidity,  interpretation,  and 
construction  of  contracts,  as  a  general  rule.  In  respect  to  the  time,  mode, 
and  extent  of  the  remedy,  the  lex  fori  prevails:  WoodvKird  v.  Brooks,  128  HL 
1Z-22;  15  Am.  St.  Rep.  104,  and  note,  where  references  to  other  cases  and 
notes  in  the  series  are  given. 

Execution  —  Exemptions.  —  Exemption  laws  hare  no  extraterritorial 
eflfect:  Carson  v.  Railway  Co.,  88  Tenn.  646;  17  Am.  St.  Rep.  921.  Korean 
the  exemption  laws  of  one  state  avail  a  debtor  in  a  suit  instituted  against 
him  in  another  state:  East  Tenn.  B.  R.  Co.  v.  Kennedy,  83  Ala.  462;  3  Am. 
St.  Rep.  755.  See  also  notes  to  Missouri  Pae.  R'y  Co.  v.  Sharrett,  19  Am. 
St.  Rep.  145-149,  and  Harwell  v.  Sliarp,  21  Am.  St  Rep.  152. 
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HURD  V.  Laot. 

[93  ALA.BAMA,  427.] 

Land-owner  is  Liablb  tor  Injuries  to  Stoctk  Runkiko  at  Larob,  Oo- 
OASIONED  BY  ERECTIONS  OR  EXCAVATIONS  SO  made  on  his  land  as  to  be 
obviously  dangerous  to  animals  straying  thereon,  where  the  right  of 
animals  to  run  at  large  is  recognized  by  law. 

Owner  of  Land  is  Liable  for  Injuries  to  Animals  Caused  bt  a  Barbed- 
Wire  Fence  not  constructed  as  an  ordinarily  prudent  husbandman 
constructs  such  fences,  if  the  right  of  such  animals  to  ran  at  large  is 
recognized  by  law,  and  they  stray  upon  such  land  and  come  into  contact 
with  such  fence. 

Brickell,  Harris,  and  Eyster,  for  the  appellant. 

Wert  and  SpeaJce,  for  the  respondent. 

Walker,  J.  Appellant  had  a  vacant  lot  on  the  corner  of 
Church  and  Sycamore  streets,  in  the  town  of  Decatur.  There 
were  no  fences  on  the  side  of  the  lot  next  to  the  two  streets. 
To  keep  persons  from  passing  across  the  lot,  the  appellant 
had  a  barbed  wire  stretched  along  its  side  next  to  one  of  the 
streets,  a  distance  of  132  feet.  The  wire  was  supported  by 
five  posts  thirty  or  forty  feet  apart,  and  was  about  four  feet 
from  the  ground  at  the  posts.  It  was  stretched  by  hand  only, 
and  sagged  between  the  posts  from  eight  to  twelve  inches. 
There  was  nothing  but  the  posts  and  the  single  wire  to  warn 
stock,  or  to  prevent  them  from  running  against  the  wire. 
There  was  some  growth  on  the  lot,  upon  which  stock  would 
browse.  The  appellee's  mule,  while  running  at  large,  came 
in  contact  with  said  barbed  wire,  and  thereby  received  in- 
juries which  totally  disabled  it.  The  case  was  tried  without 
a  jury,  and  the  city  court  found  as  a  fact  that  said  wire 
fence  was  not  constructed  as  ordinarily  prudent  husbandmen 
usually  construct  such  fences,  but  was  erected  negligently, 
carelessly,  and  dangerously,  and  without  proper  regard  for 
the  rights  of  the  plaintiff  or  of  the  public. 

In  considering  the  question  of  the  appellant's  liability  on 
the  facts  of  this  case,  regard  is  to  be  had  to  the  state  of  our 
law  as  to  the  right  of  owners  of  domestic  animals  to  suffer 
them  to  run  at  large.  In  view  of  the  statutes  and  of  the 
former  decisions  of  this  court,  no  discussion  of  this  subject  is 
called  for  in  the  present  case.  It  is  well  settled  that  when 
such  animals  go  upon  lands  not  inclosed  by  a  lawful  fence  as 
defined  by  the  statute,  the  owner  thereof  cannot  be  regarded 
as  a  trespasser;  that  the  owner  of  cattle  and  stock  has  the 
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right  to  permit  them  to  run  at  large;  and  that  in  exercising 
this  right  he  cannot  be  treated  as  guilty  of  contributory  neg- 
ligence in  reference  to  any  injury  they  may  suffer  in  conse- 
quence of  the  fault  of  the  proprietor  of  the  uninclosed  premises 
upon  which  they  may  stray  or  intrude:  Code  1886,  sees.  1364, 
1865;  Alabama  Great  Southern  R.  R.  Co.  \.  Jones,  71  Ala.  487; 
Pruitt  V.  Ellington,  59  Ala.  454;  Lee  County  v.  Yarhrough,  85 
Ala.  590;  Rowe  v.  Baber,  93  Ala.  422.  The  common-law  rule 
that  the  owner  of  domestic  animals  must  keep  them  in  his 
own  inclosure,  and  cannot,  without  becoming  a  trespasser, 
suffer  them  to  run  at  large  on  the  uninclosed  lands  of  others, 
is  completely  reversed  in  this  state;  so  that  the  general  rulo 
here  is  to  fence  stock  out,  not  in,  the  law  specially  protecting 
the  right  of  the  owner  thereof  to  suffer  them  to  run  at  large. 
Where  no  right  to  suffer  domestic  animals  to  run  at  large 
is  recognized,  it  legitimately  follows  that  the  owner  thereof, 
being  chargeable  with  knowledge  of  the  natural  propensity  of 
Buch  animals  to  stray  upon  any  lands  to  which  access  is  not 
cut  off,  in  failing  to  keep  them  confined,  should  be  treated  as 
assuming  the  risks  to  which  they  may  be  exposed  in  their 
wanderings,  and  should  be  answerable  for  such  damages  as 
may  naturally  be  expected  to  result  from  the  intrusion  of 
Buch  animals  upon  the  premises  of  others.  Where,  on  the 
other  hand,  the  right  to  suffer  such  animals  to  run  at  large 
is  recognized,  it  would  seem  as  legitimately  to  follow  that  the 
owner  of  land  not  properly  inclosed  is  without  remedy  for 
injury  caused  to  his  premises  by  stock  running  at  large,  and 
is  also  to  be  held  to  expose  himself  to  liability  for  damages  to 
Buch  stock  occasioned  by  erections  or  excavations  so  made  on 
the  land  as  to  be  obviously  dangerous  to  animals  straying 
thereon.  Good  reason  for  distinguishing  the  respective  duties 
and  liabilities  of  the  land-owner,  according  as  he  is  subject 
to  the  one  or  the  other  of  the  above-mentioned  rules  of  law  as 
to  confining  or  not  confining  domestic  animals,  is  to  be  found 
in  the  consideration  that  the  results  of  applying  the  maxim, 
that  you  must  so  use  your  property  as  not  to  injure  the  prop- 
erty of  another,  necessarily  depend  upon  the  state  of  the  law 
as  to  the  correlative  rights  of  the  land-owner  and  of  those  who 
may  be  affected  by  his  use  of  his  property.  There  is  a  striking 
contrast  between  the  positions  of  two  proprietors,  one  of  whom 
has  the  right  to  leave  his  land  uninclosed,  and  yet  to  treat 
the  invasion  of  his  premises  by  domestic  animals  as  trespasses, 
and  the  other  of  whom  must  securely  inclose  his  premises  in 
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order  to  acquire  any  right  to  complain  of  domestic  animals 
straying  thereon.  Such  diflFerences  as  to  what  is  required 
to  confer  upon  the  land-owner  the  right  to  an  exclusive  enjoy- 
ment of  his  property,  free  from  annoyance  by  straying  stock, 
must,  of  necessity,  lead  to  corresponding  differences  in  the 
rules  to  be  applied  in  determining  the  liability  of  the  land- 
owner for  injuries  to  stock  straying  upon  his  premises.  The 
liability  must,  to  some  extent,  depend  upon  the  question  as  to 
whether  the  law  regards  such  intrusion  as  riglitful  or  wrongful. 
Upon  this  subject  the  rule  prevailing  here  is  very  different 
from  the  old  common-law  rule.  The  result  is  to  work  a  cor- 
responding change  in  the  liability  of  the  land-owner.  It 
follows,  therefore,  that  where  the  general  law  of  this  state 
prevails,  a  person's  right  to  the  use  of  his  land  is,  in  a  meas- 
ure, affected  by  the  recognized  right  of  others  to  allow  their 
stock  to  run  at  large.  This  latter  right  would  be  practically 
destroyed  if  upon  the  lands  not  inclosed  by  a  lawful  fence 
erections  or  excavations  could  with  impunity  be  so  made  that 
animals  straying  thereon  would  be  exposed  to  injury  or  de- 
struction. It  seems  plain,  under  our  law,  that  the  land-owner 
has  no  right  to  expose  straying  stock  to  such  perils.  He  may 
be  under  no  duty  to  guard  them  from  the  dangers  to  which 
they  may  be  exposed  in  consequence  of  the  natural  features 
of  the  land,  such  as  ditches,  holes,  decayed  trees  liable  to  fall, 
etc.  Nor  would  he  be  liable  for  an  injury  to  an  animal  caused 
by  a  fence  built  in  the  usual  way.  If,  however,  a  fence  or 
other  erection  is  so  negligently  maintained  on  the  land  as  to  be 
in  effect  a  trap  to  passing  animals;  if  the  injury  to  animals  is 
the  natural  or  probable  consequence  of  the  act,  and  such  as 
any  prudent  man  must  have  foreseen, —  then,  in  the  event  of 
fluch  injury,  the  land-owner  is  liable  in  damages  therefor: 
Sish  V,  Crump,  112  Ind.  50i;  2  Am.  St.  Rep.  213,  and  authori- 
ties there  cited. 

The  evidence  in  this  case  fully  sustained  the  finding  of  the 
city  court  as  to  the  defendant's  negligence.  A  single  barbed 
wire  four  feet  from  the  ground,  and  loosely  hung  from  posts 
thirty  or  forty  feet  apart,  was  certainly  not  calculated  to  at- 
tract the  notice  of  animals  so  as  to  prevent  them  from  trying 
to  pass  to  or  from  the  lot,  which  was  otherwise  uninclosed. 
It  could  not  be  pretended  that  such  an  erection  was  a  barbed- 
wire  fence  constructed  and  maintained  as  ordinarily  prudent 
husbandmen  usually  construct  fences.  There  was  no  proof  of 
any  local  law  or  municipal  regulation  abridging  the  right  of 
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the  owner  of  domestic  animals  to  suffer  them  to  run  at  large. 
The  defendant,  being  chargeable  with  knowledge  of  this 
right  in  others,  and  also  with  knowledge  of  the  habits  of  such 
animals  to  stray  and  browse  upon  uninclosed  land,  is  to  bo 
regarded  as  guilty  of  negligence  in  permitting  the  wire  to  re- 
main in  such  a  condition  as  to  be  an  obvious  peril  to  animals 
straying  upon  the  lot.  And  the  injury  complained  of  having 
resulted  from  such  negligence,  the  defendant  was  liable  there- 
for. 

The  conclusion  of  fact  stated  in  defendant's  second  plea,  to 
the  effect  that  contributory  negligence  on  the  part  of  the  plain- 
tiff was  deducible  from  his  acts  in  allowing  his  mule  to  run 
at  large,  and  to  trespass  upon  defendant's  property,  was  not 
supported  by  the  evidence;  because,  in  the  circumstances  de- 
veloped by  the  proof,  those  acts  did  not  constitute  negligence, 
as  they  might  have  done  under  the  influence  of  a  local  law 
or  municipal  regulation  rendering  inapplicable  the  general 
law  of  the  state  on  the  subject.  No  error  is  discovered  in  the 
rulings  of  the  city  court. 

Affirmed.  

^TEOLiaBNCE  —  Liability  of  Land-owner  for  Injury  to  Stock.— 
Where  a  land-owner  dag  a  pit  under  a  cotton-gin,  near  a  highway,  and  lefb 
it  uninclosed,  with  corn  and  cotton-seed  scattered  about  it,  and  the  plaintiff's 
cow,  which  was  turned  out  to  commons  remote  from  the  gin,  fell  into  it,  and 
was  killed,  he  wag  held  liable:  Jones  v.  Nichols,  46  Ark.  207;  55  Am.  Rep. 
575.  In  a  county  where  stock  was  allowed  to  run  at  large,  the  defendant 
dug  a  well  on  his  uninclosed  land,  near  the  highway,  which  was  left  unfenced 
and  uncovered,  and  plaintiff 's  horse,  running  at  large,  fel4  into  it,  and  plain- 
tiff was  held  entitled  to  recover  damages:  Uaugltey  v.  Hartj  62  Iowa,  9(3;  49 
Am.  Rep.  138. 

Liability  of  Land-owner  for  Maintaining  Barbed- wire  Fence  on 
Land:  See  note  to  Mclntire  t.  Roberta,  14  Am.  St.  Rep.  436.  One  who  neg- 
ligently constructs  and  knowingly  maintains  a  barbed-wire  fence  in  danger* 
ous  condition  between  his  land  and  the  adjacent  highway  is  liable  for  aa 
injury  thereby  occasioned  to  domestic  animals  lawfully  running  at  large: 
Silk  7.  Crump,  112  lad.  504;  2  Am.  St.  Rep.  213,  and  note;  sea  Loveland  r. 
Gardner,  79  CaL  817. 
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Alabama   Great  Southern  R.  R.  Co.  v.  Hill. 

[93  ALAB1.HX,  514.] 

Ih  Making  av  Obdkr  tor  thi  Physical  Examinatton  or  a  LmoAirr 
sning  to  recover  for  personal  injuries,  and  in  designating  the  expert  to 
execute  it,  the  court  exercises  a  discretion  which  neither  party  has  anj 
right  to  control,  and  neither  is  entitled  to  suggest  an  expert  and  insist 
upon  his  selection  by  the  court. 

Practice.  — A  Motion  to  Postponi  a  Trial  to  a  Later  Day  op  thb 
Term  is  addressed  to  the  unreviewable  discretion  of  the  trial  court. 

Appeals —  Statute,  whether  Retroactive.  —  A  statute  creating  a  right 
of  appeal  from  the  decision  of  a  court  in  granting  or  denying  motions  for 
new  trials  is  not  applicable  to  cases  tried  before  its  enactment. 

Evidence.  — In  an  Action  to  Recover  for  Personal  Injuries,  in  which 
the  fact  and  extent  of  the  injuries  suffered  by  plaintiff  are  in  issue,  it  i» 
proper  to  admit  evidence  that  plaintiff  always  had  good  health  up  to  the 
time  of  the  alleged  injury,  that  her  physical  organs  had  performed  their 
functions  naturally  and  regularly,  that  afterwards  she  suffered  great 
pain,  could  not  sleep  without  opiates,  nor  walk  any  distance,  and  that 
her  physical  organs  acted  irregularly. 

Evidence  —  Experts.  —  If  a  physician  testifying  as  an  expert  with  reference 
to  plaintiff's  physical  condition  stated  that  much  of  her  pain  was  caused 
by  the  condition  of  the  coccyx-bone,  and  that  this  condition  could  be 
cured  by  a  surgical  operation  to  which  he  did  not  deem  himself  equal, 
it  is  not  error  to  overrule  a  question  calling  for  the  reasons  which  acta- 
ated  his  omission  to  call  in  a  surgeon  to  remove  such  bone. 

Damages  —Impairment  of  Physical  Functions.  — The  fact  that  plaintiff's 
injuries  were  of  such  a  character  as  to  render  child-bearing  perilous  to  , 
her  life  is  admissible  in  an  action  for  compensation  for  personal  injuries, 
though  she  is  not  and  may  never  be  married.  It  is  to  be  assumed  that 
every  physical  function  and  capacity  is  of  importance  in  the  life  of  every 
man  and  woman,  and  that  occasion  will  arise  for  the  exercise  of  each  of 
them. 

Railroad  Corporation  —  Accident.  —  In  an  action  for  personal  injuries 
suffered  through  the  derailment  of  a  train  of  cars  in  which  plaintiff  was 
a  passenger,  evidence  is  admissible  which  tends  to  prove  that  rails  and 
cross-ties  in  the  neighborhood,  as  well  as  those  where  the  accident  oc- 
curred,  were  old,  rotten,  and  decayed.  Such  evidence  is  competent, 
both  because  the  defective  ties  and  rails  may  have  imparted  an  irregular 
motion  to  the  cars  and  contributed  to  the  accident,  and  because  it  sup- 
ports an  inference  that  defendant's  employees  knew  of  the  perilous  con- 
dition of  the  track,  including  the  portion  consisting  of  the  broken  rail 
and  the  ties  beneath  it  where  the  derailment  took  place. 

Railroad  Corporations  —  Accident — Evidence. — The  testimony  of  a 
witness,  that  to  the  best  of  his  judgment  the  rail  broken  was  on  a  rotten 
cross-tie,  but  that  he  would  not  be  positive,  is  admissible,  because  it  is 
merely  a  statement  of  a  fact  according  to  the  best  of  his  recollection. 

Carriers  of  Passengers  —  Strict  Diligence.  —  An  instruction  that  the 
law  requires  strict  diligence  of  carriers  of  passengers  is  not  unjust  to 
the  carrier;  for  the  law  imposes  upon  carriers  the  duty  of  exercising  the 
highest  care,  skill,  and  diligence  in  the  transportation  of  passengers,  and 
All.  St.  Bip.,  Vol.  XXX  — 5 
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holds  them  responsible  for  the  consequence  of  the  slightest  negligence 
reaulting  in  injury  to  the  persons  sustaining  that  relation  to  them. 

NXOLIOBNCB,  PRBSUMFriON  OF.  —  IF  A  PASSENGER  KkCEIVES  InJURIE.S  FROM 

THB  Dbbailubnt  of  a  railway  oar,  the  presumption  ia  that  such  deraiU 
ment  resulted  from  the  negligence  of  the  carrier.  This  presumption  can 
be  rebutted  only  by  satisfying  the  jury  that  the  derailment  was  not  due 
to  any  negligence,  and  could  not  have  been  prevented  by  the  exercise  of 
the  highest  degree  of  care,  skill,  and  diligence  on  the  part  of  the  carrier. 

JuBT  Trial  —  Instructions  should  be  Considered  as  a  Whole.  —  The 
general  charge  given  in  a  trial  court  should  be  read  and  construed  with 
regard  to  the  connection  between  its  several  sentences  and  provisions, 
and  if  any  part,  when  so  considered,  limited,  or  expanded,  asserts  the 
law  correctly,  it  will  not  furnish  ground  for  reversal,  however  faulty  a 
particular  clause  may  be,  if  its  meaning  were  not  controlled  by  a  prior 
or  subsequent  passage. 

Evidence  of  Experts,  Effect  to  be  Given.  —  If  a  jury  reach  a  given  con- 
elusion  from  a  consideration  of  the  whole  evidence,  including  as  well  the 
opinion  of  experts  as  substantive  facts  deposed  to  by  witnesses,  whether 
experts  or  not,  they  are  not  to  surrender  this  conclusion  because  the 
opinions  of  experts  do  not  coincide  with  theirs.  In  other  words,  the  jury 
need  not  substitute  for  their  own  views  of  what  is  established  by  the 
whole  evidence  the  conclusion  stated  by  the  experts. 

JuBT  Trial.  —  Improper  Remarks  of  Counsel  cannot  be  complained  of, 
if  they  were  necessitated  by  like  remarks  of  his  adversary. 

Damages.  —  Exemplary  Damages  may  be  awarded  to  one  receiving  per- 
sonal injuries  while  a  passenger  on  a  railway  car  from  its  derailment, 
if  the  condition  of  the  rails  and  cross-ties  and  the  fact  that  old  rails 
were  being  used  constantly  to  repair  the  old  track  satisfy  the  jury  that 
the  rails  used  in  the  track  were  old  and  the  cross-ties  decayed  and  rot- 
ten, and  that  the  defendant  knew  of  their  condition  and  was  guilty  of 
recklessness  and  wantonness  in  continuing  to  run  trains  over  a  track  in 
BO  dangerous  a  condition. 

NxoLiGENCE.  — Exbmplart  DAMAGES  may  be  imposed,  though  there  is  not 
an  entire  want  of  care  in  the  maintenance  of  a  railway  track  upon  which 
a  passenger  train  is  derailed,  if,  notwithstanding  the  exercise  of  some 
care,  the  track  is  consciously  left  in  such  a  condition  that  to  run  trains 
over  it  would  probably  result  in  the  disaster  which  occurred. 

JuBT  Trial  —  Instructions.  —  A  trial  court  is  under  no  obligation  to  single 
out  the  testimony  of  one  or  more  witnesses  and  instruct  the  jury  to 
reach  certain  conclusions  if  such  testimony  be  believed. 

JuBT  Trial. — Instruction  that  if  the  Jurt  were  in  Doubt  and  Un- 
certainty as  to  certain  facts  essential  to  the  plain tifiF's  case  they  should 
find  against  him  may  be  refused  without  committing  error.  The  mind 
may  be  reasonably  satisfied  of  a  given  fact,  and  yet  not  certain  of  it  nor 
free  of  doubt  in  respect  to  it. 

Edward  Colston,  H.  M.  Somerville,  Wood  and  Wood,  and 
John  M.  Martin,  for  the  appellant. 

Taliaferro  and  Smithson,  for  the  respondent. 

McClellan,  J.    It  was  determined  on  the  former  appeal  in 
this  cause  (90  Ala.  71;  24  Am.  St.  Rep.  764)  that  the  defend- 
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ant  was  entitled  to  have  a  physical  examination  of  the  plain- 
tifif's  person  made  by  disinterested  and  competent  experts  to 
be  appointed  by  the  court.  The  selection  of  such  experts  is 
a  matter  entirely  within  the  discretion  of  the  trial  judge. 
Neither  party  has  any  right,  by  suggestion,  motion,  or  other- 
wise, to  control  his  discretion  in  any  degree.  The  court,  in 
making  the  order  for  a  physical  examination,  and  in  desig- 
nating the  experts  to  execute  it,  is  conserving  the  interest  of 
neither  the  defendant  nor  the  plaintiff,  but  the  ends  of  justice; 
and  when  a  competent  and  impartial  commission  is  named, 
it  is  a  matter  of  no  consequence  whatever  that  the  parties,  or 
either  of  them,  preferred  and  demanded  the  appointment  of 
other  persons.  There  is  no  suggestion  here  that  the  physi- 
cians selected  were  not  in  all  respects  qualified  to  discharge 
the  duty  imposed  upon  them  by  the  order  of  the  court;  and 
the  court's  declination  to  appoint  Dr.  Batty  at  the  instance 
of  the  defendant  is  not  a  matter  which  this  court  will  review. 
Moreover,  were  this  action  revisable,  we  are  by  no  means  pre- 
pared to  say  that  the  fact  that  Dr.  Batty  had  already  formed 
and  expressed  an  opinion  relative  to  the  existence  of  the  in- 
juries laid  in  the  complaint  was  not  ample  justification  for 
the  court's  refusal  to  appoint  him  on  the  commission.  ^ 

2.  Motions  to  postpone  a  trial  to  a  later  day  of  the  term 
stand  upon  the  same  footing  as  applications  for  continuances 
from  term  to  term,  and  both  are  addressed  to  the  unrevisable 
discretion  of  the  court:  De  Arman  v.  State,  77  Ala.  10;  Walker 
V.  State,  91  Ala.  76;  2  Brickell's  Digest,  404,  405. 

3.  This  cause  was  tried  in  October,  1890,  before  the  passage 
of  the  act  allowing  appeals  to  this  court  from  "  decisions  of 
the  city  and  circuit  courts  in  this  state  granting  or  refusing  to 
grant  motions  for  new  trials":  Acts  1890-91,  p.  779;  and 
the  action  of  the  city  court,  in  denial  of  the  application  for  a 
new  trial  made  by  the  defendant,  cannot  be  reviewed:  Tram- 
mell  v.  Vane,  62  Ala.  301;  Tyree  v.  Parham,  66  Ala.  424;  Bed- 
well  V.  Bedwell,  77  Ala.  587;  Alabama  etc.  R.  R.  Co.  v.  Hill,  90 
Ala.  71;  24  Am.  St.  Rep.  764. 

4.  Damages  are  claimed  in  this  action  for  that  the  plain- 
tiff, a  passenger  on  defendant's  train,  received  from  the  derail- 
ment of  tlie  car  in  which  she  was  being  transported  injuries 
which  produced  present  and  continuing  pain  and  mental  anx- 
iety, immediate  physical  hurts,  which  are  permanent  in  their 
character,  and  are  alleged  to  have  seriously  impaired  her 
health  and  threatened  her  life.     Whether  she  was  injured  at 
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all  was  a  point  of  much  controversy  in  the  case.  Similarly, 
each  detail  and  specification  of  injury  was  made  the  subject 
of  severe  contestation  on  the  trial.  Whether  the  injuries,  if 
any,  were  painful,  and  in  what  degree;  whether  she  was 
shocked  and  prostrated;  whether  she  was  subsequently  in 
bad  health  as  a  resultant  of  the  injuries  she  received;  whether, 
and  to  what  extent,  her  physical  condition  after  the  accident 
was  abnormally  bad,  — were,  with  other  like  injuries,  injected 
into  the  case  by  the  pleadings,  and  prosecuted  before  the  jury. 
We  cannot  for  a  moment  be  in  doubt  that,  as  pertinent  to 
these  issues,  it  was  entirely  competent  for  the  plaintiflF  to 
prove  that  she  had  always  enjoyed  good  health  before  and  up 
to  the  time  of  the  derailment;  that  her  physical  organs  had 
theretofore  discharged  their  functions  naturally  and  regu- 
larly; the  manner  in  which  she  was  jolted,  tossed,  and  thrown 
about,  as  the  car  ran  for  some  distance  on  the  cross-ties,  and 
finally  turned  over  an  embankment;  that  immediately  after- 
wards she  "  could  hardly  get  up,"  and  was  "  suffering  great 
pain  ";  that  afterwards  she  "could  never  sleep  unless  she  had 
some  medicine  to  quiet  her";  that  she  "had  not  undertaken 
since  the  accident  to  walk  any  great  distance,  and  could  not 
walk  any  great  distance";  that  "her  menstruations  had  been 
irregular  ever  since  she  was  hurt,"  etc.  All  this  evidence 
was,  in  our  opinion,  clearly  admissible,  as  tending  to  show 
the  fact  and  extent  and  character  of  the  injuries  which  she 
had  sustained:  Bay  Shore  R.  R.  Co.  v.  Harris,  Q7  Ala.  6;  East 
Tennessee  etc.  R.  R.  Co.  v.  Lockhart,  79  Ala.  315;  South  and 
North  Alabama  R.  R.  Co.  v.  McLendon,  63  Ala.  266;  2  Thomp- 
son on  Negligence,  1256, 1257. 

5.  The  reasons  which  actuated  Dr.  Drennen  to  his  omission 
"to  call  in  some  surgeon  and  remove"  the  coccyx-bone  could 
not,  of  course,  have  any  bearing  upon  plaintiff's  right  of  re- 
covery, nor  tend  to  lessen  or  increase  her  damages.  Nor  do 
we  conceive  that  such  reasons  could  have  affected  the  credi- 
bility or  value  of  his  testimony  as  an  expert.  He  testified 
that  the  condition  of  this  bone  was  the  cause  of  much  pain  to 
the  plaintiff,  and  that  this  condition  could  be  cured  by  its  re- 
moval by  a  surgical  operation  to  which  he  did  not  deem  him- 
Belf  equal.  Add  to  these  facts  the  concession  of  what  is 
assumed  in  the  question,  that  he  did  not  call  in  a  surgeon, 
etc.,  and  it  would  seem  that,  standing  alone,  they  involve  a. 
greater  tendency  to  impeach  his  competency  as  an  expert  thaa 
any  explanation  of  his  failure  to  take  steps  for  the  operation 
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would  have  done.  We  cannot  assume  that  the  reasons  called 
for  by  the  question  would  have  been  of  such  character  as  to 
impugn  the  intelligence  and  personal  attainments  of  the  wit- 
ness. Moreover,  we  know  of  no  basis  for  a  distinction  between 
witnesses  of  this  and  other  classes,  which  would  take  these, 
when  speaking  to  matters  of  this  kind,  out  of  the  general  rule 
against  drawing  out  the  reasons  which  conduced  to  an  act  or 
omission  to  which  they  depose:  Herring  v.  Skaggs,  62  Ala.  180; 
34  Am.  Rep.  4. 

6.  The  objection  to  the  testimony  of  Dr.  Drennen,  to  the 
eflfect  that  plaintiflF's  injuries  were  of  such  character  as  that 
child-bearing  would  be  thereby  rendered  perilous  to  life,  is  un- 
tenable. It  may  be  that  she  might  never  have  married,  even 
had  she  not  been  injured;  or  that,  marrying,  she  might  have 
had  no  desire  to  bear  children;  or  even  that,  desiring  issue, 
she  might  not  have  had  any,  as  is  argued  by  counsel;  but 
these  considerations  can  exert  no  influence  on  the  question. 
It  is  to  be  assumed  that  every  physical  endowment,  function, 
and  capacity  is  of  importance  in  the  life  of  every  man  and 
woman,  and  that  occasion  will  arise  for  the  exercise  of  each 
and  all  of  them.  And  to  that  extent  to  which  any  function 
is  destroyed,  or  its  discharge  rendered  painful  or  perilous,  by 
the  wrongful  infliction  of  personal  injury,  is  the  party  com- 
plaining entitled  to  damages.  We  can,  in  other  words,  con- 
ceive of  no  physical  injury  wrongfully  inflicted,  whether 
entailing  pain  only,  or  disfigurement,  or  incapacity,  relative 
or  absolute,  to  perform  any  of  the  functions  of  life,  which  may 
not  be  made  the  predicate  for  compensation  in  damages: 
Mayor  etc.  of  Birmingham  v.  Lewis,  92  Ala.  352. 

7.  The  evidence  tended  to  show  that  the  immediate  cause 
of  the  derailment,  from  which  the  injury  complained  of  re- 
sulted, was  the  breaking  of  a  rail  as  the  coach  in  which 
plaintifl*  was  riding  passed  over  it,  and  also  that  the  rail  gave 
way  in  consequence,  in  part,  of  the  defective  condition  of  the 
cross-ties  under  it,  and,  in  part,  of  the  rail  itself  being  old  and 
worn.  Plaintiff"  was  allowed,  against  defendant's  objection,  to 
adduce  evidence  going  to  show  that  other  rails  and  cross-ties 
along  there  were  also  old,  worn,  rotten,  decayed,  etc.  There 
was  no  error  in  this.  It  may  well  have  been  that  other  de- 
fective rails  and  cross-ties  in  the  immediate  vicinity  contrib- 
uted to  the  breaking  of  the  particular  rail,  by  imparting  an 
irregular  motion  to  the  cars,  and  causing  them  to  bear  down 
with  greater  weight  and  force  at  the  point  where  the  track 
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gave  way.  Moreover,  all  this  evidence  was  competent,  as 
affording  a  stronger  inference  that  defendant's  employees 
knew  of  the  perilous  condition  of  the  track,  including  that 
portion  constituted  of  the  broken  rail  and  the  ties  beneath  it, 
than  would  have  been  afforded  by  proof  confined  to  the  par- 
ticular rail  and  ties:  Nashville  etc.  R.  R,  Co.  v.  Johnson^  15 
Lea.  677. 

8.  The  testimony  of  the  witness  Curley,  that  "  to  the  best 
of  my  judgment,  what  we  called  in  the  '  short  quarter,'  where 
the  rail  was  broken  out,  was  on  a  rotten  cross-tie,  but  I  won't 
be  positive,"  was  but  the  statement  of  his  best  recollection 
about  a  fact — that  the  rail  broke  on  a  rotten  tie — as  to  which 
he  would  not  speak  positively,  and  was  properly  received: 
Head  v.  Shaver,  9  Ala.  791;  Wright  v.  Boiling,  27  Ala.  259; 
Elliott  V.  Dyche,  80  Ala.  376. 

9.  The  action  of  the  court  in  disallowing  the  question  pro- 
pounded by  the  defendant  to  its  witness  Dr.  Gaston,  "  You 
have  had  many  cases  of  obstretrics,  have  you  ?"  may  be  jus- 
tified upon  the  leading  character  of  the  question. 

10.  The  law  imposes  upon  common  carriers  the  duty  of  ex- 
ercising the  highest  degree  of  care,  skill,  and  diligence  in  the 
transportation  of  passengers,  and  holds  them  responsible  for 
the  consequences  of  the  slightest  negligence  resulting  in  injury 
to  persons  sustaining  that  relation  to  them.  The  first  para- 
graph of  the  general  charge  to  which  exception  was  taken, 
which  implies  that  the  law  requires  "strict  diligence"  of  such 
carriers,  is  well  within  the  principle:  Searle's  AdmW  v.  Kau' 
awha  etc.  R'y  Co.,  32  W.  Va.  370;  Louisville  etc.  R'y  Co.  v. 
Snyder,  117  Ind.  435;  10  Am.  St.  Rep.  60;  notes  to  Frellen  v. 
Southern  Pac.  R'y  Co.,  42  La.  Ann.  673;  44  Am.  &  Eng.  R.  R. 
Cas.  319;  Louisville  etc.  R.  R.  Co.  v.  Ritter,  85  Ky.  368;  New 
York  etc.  R'y  Co.  v.  Daugherty,  6  Am.  &  Eng.  R.  R.  Cas.  139; 
P.  R.  R.  R.  Co.  V.  Ayiderson,  6  Am.  &  Eng.  R.  R.  Cas.  407; 
Bedford  etc.  R.  R.  Co.  v.  Rainbolt,  99  Ind.  551;  Topeka  City 
R'y  Co.  v.  Higgs,  38  Kan.  374;  5  Am.  St.  Rep.  754;  Smith  v. 
St.  Paul  City  R'y  Co.,  32  Minn  1;  50  Am  Rep.  550;  Dodge  v. 
Boston  etc.  S.  S.  Co.,  148  Mass.  207;  12  Am.  St.  Rep.  541; 
Treadwell  v.  Whittier,  80  Cal.  575;  13  Am.  St.  Rep.  175; 
Hutchinson  on  Carriers,  sees.  503,  799-801;  Thompson  on 
Carriers  of  Passengers,  175  et  seq.;  2  Am.  &  Eng.  Ency.  of 
Law,  745;  2  Wood  on  Railroads,  1095;  Louisville  etc.  R.  R. 
Co.  V.  Jones,  83  Ala.  376;  Georgia  Pac.  R'y  Co.  v.  Love,  91 
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Ala.  432;  24  Am.  St.  Rep.  927;  Montgomery  etc.  Ry  Co.  v. 
Mallette,  92  Ala.  209. 

This  high  degree  of  care  is  imposed  by  the  law  as  being 
reasonable,  in  view  of  the  relation  existing  between  the  carrier 
and  his  passenger;  and  it  is  in  this  sense  that  the  term  "  rea- 
sonable care  "  must  be  taken  to  have  been  employed  in  Smith 
V.  Georgia  Pac.  Ry  Co.,  88  Ala.  540;  16  Am.  St.  Rep.  63. 

11.  In  Mallette's  case,  supra,  we  had  occasion,  immedi- 
ately following  the  proposition  just  stated,  and  after  citing 
the  authorities  there  referred  to,  to  announce  the  doctrine, 
that  under  certain  circumstances  a  presumption  of  negligence 
on  the  part  of  the  carrier  arises  from  proof  of  an  accident  and 
consequent  injury  to  a  passenger.  We  there  said:  "The  au- 
thorities present  equal  unanimity  to  the  proposition  that 
where  a  passenger  receives  injuries  from  the  breaking  down 
of  the  carrier's  vehicle,  from  the  derailment  of  a  car,  from 
collisions,  and  the  like  occurrences,  which  would  not  ordina- 
rily take  place  but  for  some  negligence  on  the  part  of  the  car- 
rier, the  prima  facie  presumption  is,  that  the  injury  is  the 
result  of  the  carrier's  negligence;  and  in  an  action  therefor, 
the  plaintiff  having  shown  that  he  was  a  passenger,  and  that 
he  waS  injured  by  the  derailment,  for  instance,  of  the  car  in 
which  he  was  being  transported,  he  is,  upon  this,  and  without 
more,  entitled  to  recover  the  damages  thereby  sustained,  un- 
less the  defendant,  in  rebuttal  of  this  prima  facie  presumption, 
reasonably  satisfies  the  jury  that  the  derailment  was  not  due 
to  any  negligence,  and  could  not  have  been  prevented  by  the 
exercise  of  the  highest  degree  of  care,  skill,  and  diligence  on 
the  part  of  the  carrier":  Authorities  supra;  Thompson  on 
Carriers  of  Passengers,  181  et  seq.;  2  Wood  on  Railroads, 
1096;  2  Am.  &  Eng.  Ency.  of  Law,  768  et  seq.;  Baltimore  etc. 
R.  R.  Co.  v.  Wightman,  29  Gratt.  431;  26  Am.  Rep.  384;  Cen- 
tral R.  R.  Co.  v.  Sanders,  73  Ga.  513;  Hipsley  v.  Kansas  City 
etc.  R'y  Co.,  88  Mo.  348;  27  Am.  &  Eng.  R.  R.  Gas.  287,  and 
note;  Baltimore  etc.  Tp.  Road  Co.  v.  Leonhardt,  66  Md.  70;  59 
Am.  Rep.  156;  Eureka  Springs  R^y  Co.  v.  Timmons,  51  Ark. 
459;  40  Am.  &  Eng.  R.  R.  Gas.  998,  and  note;  Stokes  v.  Sal- 
tonstall,  13  Pet.  181;  Railroad  Co.  v.  Pollard,  22  Wall.  341; 
Louisville  etc.  R.  R.  Co.  v.  Jones,  83  Ala.  376;  Georgia  Pac.  R'y 
Co.  V.  Love,  91  Ala.  432;  24  Am.  St.  Rep.  927.  The  cases  of 
Georgia  Pac.  Ry  Co.  v.  Hughes,  87  Ala.  610,  and  Louisville  etc. 
R.  R.  Co.  V.  Reese,  85  Ala.  497,  7  Am.  St.  Rep.  66,  to  which 
our  attention  has  been  invited  in  this  connection,  are  not  in 
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point.  The  parties  injured,  and  who  were  plaintiffs  in  those 
actions,  were  not  passene;ers  of  the  defendant  companies;  and 
the  principles  we  have  been  considering  had  no  application 
in  either  of  them:  Metropolitan  etc.  R'y  Co.  v.  Mallette,  92  Ala. 
209.  The  evidence  in  this  record  brings  the  present  case 
strictly  within  this  principle.  The  plaintiff  was  a  passenger 
being  transported  on  a  car  of  the  defendant;  the  car  was  de- 
railed, and  she  received  the  injuries  of  which  she  complains 
as  a  result  of  that  derailment.  The  numerous  authorities 
cited  fully  meet  and  overturn  the  position  of  counsel  attempted 
to  be  based  on  the  case  of  Georgia  Pac.  R'y  Co.  v.  Hughes,  87 
Ala.  610,  and  determine  the  exceptions  reserved  in  this  regard 
against  the  appellant. 

12.  Quite  a  number  of  medical  and  surgical  experts  were 
examined  in  this  cause.  The  testimony  of  most  of  them  con- 
sisted both  of  facts  involved  in  the  physical  condition  of  the 
plaintiff  subsequent  to  the  accident,  and  of  opinions  as  to  the 
causes  of  that  condition,  the  consequences  to  flow  from  it, 
the  feasibility  and  means  of  relief  or  amelioration  of  it,  etc. 
Those  paragraphs  of  the  court's  general  charge  with  re- 
spect to  the  testimony  of  these  experts,  to  which  exceptions 
were  reserved,  had  reference  solely  to  this  opinion  evidence, 
and  not  to  any  fact  testified  to  by  them.  The  court  instructed 
the  jury  that  "  the  opinion  of  expert  witnesses  should  not  be 
substituted  for  such  opinion  as  the  jury  may  form  from  the 
whole  facts  and  whole  evidence  in  this  case;  and  this  opinion 
should  be  weighed  along  with  all  the  other  facts  in  the  cause  "; 
and  that  *'  in  no  case  should  the  jury  accept  the  opinion  of  an 
expert  as  true,  unless  it  agrees  with  their  conclusions  as  based 
upon  the  whole  facts  of  the  case;  and  such  opinion  should  be 
considered  in  connection  with  all  the  other  facts  in  making 
up  the  conclusion  of  the  jury  upon  each  fact  it  bears  upon." 
These  paragraphs  of  the  general  charge,  relating  to  the  same 
matter,  must  be  construed  together.  It  is  the  settled  doctrine 
of  this  court  "  that  the  general  charge  given  ex  mero  motu  in 
the  court  below  should  be  read  and  construed  with  regard  to 
the  connection  between  its  several  sentences  and  propositions, 
each  declaration  being  shaded  and  interpreted  in  the  light  of 
its  context;  and  if  any  part,  when  so  considered,  limited,  or 
expanded,  asserts  the  law  correctly,  it  will  not  furnish  ground 
for  reversal,  however  faulty  the  particular  clause  might  be  if 
its  meaning  was  not  controlled  by  prior  or  subsequent  pas- 
sages":  Metropolitan  etc.  R'y  Co.  v.  Stewart,  91  Ala.  421; 
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Williams  v.  State,  83  Ala.  68;  O^Donnell  v.  Rodiger,  76  Ala. 
222.  Looking  at  each  of  these  paragraphs  in  the  light  shed 
upon  it  by  the  other,  and  limiting  and  expanding  the  several 
propositions  of  each  by  the  context  of  both,  or  in  other  words, 
arriving  at  the  meaning  the  trial  court  intended  to  convey 
from  all  that  was  said  on  the  subject,  as  the  jury  must  have 
done,  we  evolve  out  of  these  paragraphs  no  more  than  this 
proposition:  that  if  the  jury  reach  a  given  conclusion  from  a 
consideration  of  the  whole  evidence,  Including  as  well  the 
opinions  of  the  experts  as  substantive  facts  deposed  to  by 
witnesses,  whether  experts  or  non-experts,  they  are  not  to 
surrender  this  conclusion,  which  is  their  opinion  upon  the 
whole  evidence,  because  the  opinions  of  the  experts  do  not 
coincide  with  theirs,  but  lead  to  a  different  result;  or  to  ex- 
press the  same  thought  in  variant  phraseology,  the  jury  are 
not  to  substitute  for  their  own  views  of  what  is  established  by 
the  whole  evidence  —  substantive  and  opinion,  expert  and 
non-expert  —  the  opinion  of  expert  witnesses;  for  to  thus  sur- 
render their  own  conclusions,  and  substitute  instead  the  con- 
clusions of  witnesses  as  to  what  was  proved  by  the  evidence, 
would  be  to  make  such  witnesses,  and  not  the  jury  at  all,  the 
triers  of  the  cause.  We  do  not  think  that  either  of  the  para- 
graphs excepted  to  is  an  instruction  on  the  weight  to  be  ac- 
corded the  opinion  evidence.  To  the  contrary,  each  and  both 
of  them  leave  that  question  entirely  an  open  one  for  the  jury, 
and  only  confine  such  opinions  to  the  legitimate  office  of  all 
evidence,  that  of  being  considered  with  every  other  fact  and 
circumstance  laid  before  the  jury  in  arriving  at  their  concep- 
tion of  the  truth,  thus  guarding  them  against  the  error  of  al- 
lowing the  expert  opinions  to  be  substituted  for  their  own 
judgment.  The  exceptions  reserved  in  this  connection  are 
untenable:  Rodgers  on  Expert  Testimony,  sees.  37  et  seq.; 
Lawson  on  Expert  and  Opinion  Evidence,  240;  Brehm  v 
Oreat  Western  K.  R.  Co.,  34  Barb.  256;  note  to  Hammond  v 
Woodman,  66  Am.  Dec.  230.   ; 

13.  That  part  of  the  closing  argument  of  plaintiff's  counsel 
to  the  court's  rulings  in  respect  of  which  exceptions  wert 
reserved  appears  to  have  been  in  reply  to  the  argument  o) 
defendant's  counsel,  and  to  have  been  of  the  same  general 
character.  The  opening  sentences  of  the  language  complained 
of  are:  "  I  never  did  in  my  life,  and  I  challenge  the  gentle- 
man to  name  a  lawsuit  in  which  I  have  been  practicing  law  in 
the  city  of  Birmingham  where  I  have  done  it  [abused  mea 


74  Alabama  etc.  R.  R.  Co.  v.  Rill.       [Alabama, 

who  are  employees  of  railroads].  On  the  contrary,  gentle- 
men, if  I  may  be  allowed  to  speak  my  sentiments  as  he 
[counsel  for  defendant]  has  been  allowed  to  speak  his,  my 
sympathies  are  always  with  the  employees  of  a  railroad,"  etc. 

The  fair  inference  from  this  language,  which  went  unchal- 
lenged, so  far  as  the  fact  of  its  being  responsive  to  defendant's 
counsel  is  concerned,  is,  that  if  what  followed  is  outside  of  the 
case,  BO,  also,  was  the  language  of  the  opposing  counsel  in  the 
same  connection;  and  the  refusal  of  the  trial  court  to  exclude 
the  remarks  objected  to  from  the  jury  may  well  be  justified 
on  that  ground  alone.  A  party  can  have  no  just  ground  of 
complaint  on  account  of  remarks,  improper  in  themselves, 
which  have  been  necessitated  by  like  remarks  on  the  other 
side. 

14.  Charges  1,  2,  and  3,  requested  by  the  defendant,  and 
refused,  being  the  general  charge  on  the  whole  case,  and  upon 
the  first  and  second  counts,  respectively,  are  not  insisted  on. 
Their  refusal  was  palpably  proper.  Charge  No.  4  of  defend- 
ant's series  is  as  follows:  "  If  the  jury  believe  the  evidence  in 
this  cause,  they  must  find  their  verdict  for  the  defendant, 
under  the  third  count  of  the  complaint."  It  is  strenuously 
insisted  that  this  charge  should  have  been  given.  The  argu- 
ment in  its  support  proceeds  on  the  theory  that  this  charges 
negligence  only  in  the  running  of  the  train  at  great  speed,  and 
that  there  is  no  evidence  in  the  case  tending  to  show  negli- 
gence in  the  manner  in  which  the  train  was  run  (moved)  at 
the  time  and  place  of  the  accident,  or  that  it  was  being  run 
at  great  speed.  This  theory  is  not  supported  as  to  either  of 
its  postulates.  The  third  count  of  the  complaint  not  only 
alleges  the  negligent  running  of  the  train  at  a  "  rapid  rate  of 
speed,"  and  that  the  rails  at  the  point  of  derailment  were  old 
iron  rails,  worn,  unsound,  insecure,  and  unfit  for  use,  and  that 
the  cross-ties  on  which  said  rails  were  laid  were  unsound, 
rotten,  and  insecure,  but  also  "that  said  accident  was  caused 
by  the  gross  negligence  of  said  defendant  in  running  its  train 
at  such  a  rate  of  speed  over  said  rails,  and  (in  addition  to  all 
this,  and  wholly  irrespective  of  the  running  of  the  train  or  the 
manner  and  rate  of  such  running)  by  the  gross  negligence 
of  said  defendant  in  using  and  permitting  to  be  used  said  old 
and  worn  iron  rails,  and  rotten  and  unsound  cross-ties,  after 
they  had  become  unfit  for  use  on  said  road." 

Had  the  burden,  beyond  proof  of  derailment  and  consequent 
injury  to  a  passenger,  been  on  plaintiff  to  show  negligence  on 
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the  part  of  the  defendant,  she  would  have  been  entitled  to 
recover  on  this  count  on  proof  that  the  derailment  was  caused 
by  the  defective  condition  of  the  track,  and  without  any  evi- 
dence-of  negligence  in  respect  of  the  running  of  the  train: 
Louisville  etc.  R.  R.  Co.  v.  Jones,  83  Ala.  376.  The  other  as- 
sumption involved  in  appellant's  position  in  reference  to  this 
charge  (No.  4)  is  equally  without  support.  The  fact  that  the 
train  ran  three  hundred  yards  with  some  of  the  cars  oJGF  the 
rails,  and  on  the  ties,  and  when  presumably  every  effort  was 
being  made  to  stop  it,  is  itself  some  evidence  that  a  high 
rate  of  speed,  amounting  to  negligence,  especially  when  con- 
sidered in  connection  with  the  condition  of  the  track,  was 
being  maintained. 

15.  Charges  5,  6,  7,  8,  35,  and  36  proceeded  on  the  assump- 
tion that  the  only  injuries  alleged  in  the  case  or  in  the  several 
counts  consisted  in  displacement  of  plaintiff's  womb,  and  in 
an  injury  to  the  last  vertebra  of  her  spinal  column.  The  as- 
sumption is  gratuitous,  as  a  reading  of  the  complaint  will 
demonstrate.     These  charges  were  well  refused. 

16.  The  matter  of  exemplary  damages  was  before  this 
court,  as  were  many  other  points  now  again  presented,  on  the 
former  appeal.  We  then  said:  "  We  discover  no  error  in  the 
rulings  of  the  trial  court  on  the  question  of  punitive  damages. 
There  was  evidence  in  the  case  tending  to  show  that  the 
cross-ties,  or  a  considerable  portion  of  them,  under  the  track 
at  the  point  of  the  derailment  of  the  car  in  which  plaintiff 
was  riding,  the  wreck  being  the  result  of  a  broken  rail,  were 
'unsound,'  'decayed,'  'rotten';  that  the  rail  which  broke  was 
an  'old  rail,'  as  were  others  along  there,  and  that  the  defend- 
ant company  was  'constantly  repairing  that  old  track  with 
old  rails.'  With  the  weight  or  suflBciency  of  this  evidence 
we  have  nothing  to  do.  Whether  or  not  its  tendencies  were 
entirely  rebutted  by  other  testimony  is  also  beyond  our  in- 
quiry. Those  were  questions  for  the  jury.  We  are  satisfied 
that  it  tended  to  show  a  condition  of  the  track,  not  to  know 
and  remedy  which  was  such  gross  negligence  on  the  part  of 
the  company  as  implied  recklessness  and  wantonness, — such 
indifference  to  the  probable  consequences  of  its  continued  use, 
such  disregard  of  the  safety  of  passengers  being  transported 
over  it,  —  as  is  the  equivalent  of  intentional  wrong  or  a  will- 
ingness to  inflict  the  injuries  complained  of.  And  if  the  jury- 
found  the  facts  to  be  in  accordance  with  this  tendency  of  the 
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testimony,  they  were  authorized  to  return  a  verdict  for  ex- 
emplary damages." 

The  evidence  in  this  record  is  substantially  the  same  on 
tliis  subject  as  that  adduced  on  the  former  trial.  The  con- 
clusion then  reached  we  now  reaffirm.  What  was  then  said, 
however,  is  open  to  criticism  in  that  it  authorized  the  conclu- 
sion that  recklessness  or  wantonness  could  be  predicated  of 
the  mere  omission  of  a  duty  to  know  the  condition  of  the  track 
which  the  evidence  tended  to  establish.  That  this  was  an 
inaccurate  statement  of  the  doctrine  was  attempted  to  be 
demonstrated  by  the  present  writer  in  the  subsequent  case  of 
Georgia  Pac.  Ry  Co.  v.  Lee^  92  Ala.  263,  and  the  inaccuracy 
was  specifically  pointed  out  in  the  yet  later  case  of  Richmond 
etc.  R.  R.  Co.  V.  Vance,  93  Ala.  144.  That  statement,  how- 
ever, was  an  abstraction.  No  result  depended  upon  it  there, 
and  none  depends  on  it  here.  As  we  reiterated  in  the  case 
last  cited,  the  condition  of  the  rails  and  cross-ties,  and  the 
fact  of  old  rails  being  used  constantly  to  repair  that  old  track, 
was  sufficient  to  authorize  an  inference  on  the  part  of  the  jury 
that  the  defendant  knew  of  this  condition  of  things,  and  to 
impute  to  them  such  recklessness  or  wantonness  as  is  the 
equivalent  of  conscious  wrong-doing  in  continuing  to  run 
trains  over  a  track  in  such  dangerous  condition.  So  finding, 
the  jury  were  further  authorized  to  impose  punitive  damages. 
It  follows  that  the  several  charges  requested  by  the  defendant 
below  on  the  assumption  or  to  the  effect  that  there  was  no 
evidence  in  the  case  of  recklessness  or  wantonness  were  prop- 
erly refused:  Alabama  etc.  R.  R.  Co.  v.  Hill^  90  Ala.  71;  24 
Am.  St.  Rep.  764;  Georgia  Pac.  R'y  Co.  v.  Lee,  92  Ala.  263; 
Richmond  etc.  R.  R.  Co.  v.  Vance,  93  Ala.  144. 

17.  Charge  20,  requested  in  this  connection,  is  bad,  in  that 
its  tendency  is  to  limit  the  imposition  of  vindictive  damages 
to  cases  in  which  there  is  an  "entire  want  of  care"  on  the 
part  of  the  defendant  in  respect  of  maintenance  of  its  track, 
if  not  also  in  postulating  facts,  of  some  of  which  there  is  no 
evidence.  Some  degree  of  care  may  have  been  exercised  in 
the  maintenance  of  the  track,  and  yet  it  may  have  been  con- 
sciously left  in  such  condition  as  that  to  run  trains  over  it 
would  probably  have  resulted  in  disasters  of  the  kind  alleged 
here. 

18.  The  court  is  under  no  obligation  to  single  out  the  testi- 
mony of  one  or  more  witnesses,  and  instruct  the  jury  to  reach 
certain  conclusions  if  such  testimony  be  believed.    To  do  so 
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has  a  tendency  to  give  undue  pronainence  to  the  evidence  of 
the  witnesses  thus  separately  set  before  the  jury,  and  to  ob- 
scure and  minimize  other  evidence  bearing  on  the  point. 
Such  would  have  been  the  tendency  of  charge  21,  requested 
by  the  defendant,  with  respect  to  the  testimony  of  Drs.  Gaston 
and  Johnston,  and  its  refusal  maybe  justified  on  that  ground: 
Salm  V.  State,  89  Ala.  56;  Kennedy  v.  State^  85  Ala.  327 j 
Fariss  v.  State,  85  Ala.  1. 

19.  In  Calhoun  v.  Hannan,  87  Ala.  277,  this  court  said: 
"  The  burden  being  on  the  plaintiff  to  show  falsity  of  the  affi- 
davit in  respect  to  the  ground  alleged  for  the  issuance  of  the 
attachment,  he  must  reasonably  satisfy  the  minds  of  the  jury 
in  this  regard.  Manifestly,  if  their  minds  are  left  in  a  state 
of  confusion  and  uncertainty  on  this  point,  the  plaintiff  has 
failed  to  make  out  this  very  essential  part  of  his  case,  and 
cannot  recover."  This  case  is  relied  on  to  support  the  excep- 
tions reserved  to  the  action  of  the  trial  court  in  refusing  to 
give  charges  which  asserted  that  if  the  jury  were  "in  doubt 
and  uncertainty  "  as  to  certain  facts  essential  to  the  plain- 
tiff's case,  they  should  find  against  her.  The  case  is  not 
authority  to  the  point.  The  mind  may  be  reasonably  satisfied 
of  a  given  fact,  and  yet  not  be  certain  of  it,  nor  free  from  doubt 
in  respect  of  it;  but  no  mind  can  be  said  to  be  reasonably 
satisfied  as  to  the  existence  of  a  particular  fact  which  is  in  a 
state  of  confusion  —  the  synonym,  when  applied  to  mental 
processes  and  conditions,  of  bewilderment  and  distraction  — 
in  respect  thereto.  These  charges  would  have  required  a 
greater  measure  of  proof  than  is  necessary  even  in  criminal 
cases,  in  that  the  conviction  on  the  part  of  the  jury  would 
have  had  to  be  to  the  exclusion  of  doubt  and  uncertainty^ 
whether  reasonable  or  not:  Harris  v.  Russell,  93  Ala.  59. 

A  number  of  other  charges  were  requested  by  the  defendant,, 
and  refused.  They  have  all  received  careful  consideration. 
We  shall  not,  however,  further  extend  this  opinion  by  a  dis- 
cussion of  them  in  detail.  Each  of  them  will  be  found  to  be 
either  unsound  in  the  abstract,  or  argumentative,  or  mislead- 
ing, or  invasive  of  the  province  of  the  jury,  or  to  assume  the 
existence  of  evidence  not  found  or  the  non-existence  of  evi- 
dence which  is  found  in  this  record,  and  many  of  them  are 
open  to  more  than  one  of  these  objections.  Similarly,  w€ 
pretermit  discussion  of  three  or  four  rulings  on  the  evidence^ 
because  the  objections  to  them  are  obviously  lacking  in  merit. 
Every  point  made  in  the  case  has  been  considered,  —  a  great 
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number  of  them,  indeed,  were  passed  on  when  the  case  was 
here  before,  —  and  all  plausible  exceptions  have  been  written 
upon.  We  find  no  error  in  any  ruling  of  the  trial  court,  and 
the  judgment  is  affirmed. 

Trial  —  Pkrsoxal  Examixatios  —  Discrbtiow  or  Court.  —  It  is  withia 
the  sound  discretion  of  the  trial  court;  to  order  the  surgical  examination  by 
experts  of  the  person  of  a  plaintiff  seeking  to  recover  for  personal  injury: 
Alabamaetc.  R.  R.  Co.  t.  HUl,  90  Ala.  71;  24  Am.  St.  Rep.  764,  and  note;  Rich- 
mond etc.  R.  R.  Co.  V.  ChildreM,  82  Ga.  719;  14  Am.  St.  Rep.  189,  and  note; 
Owens  T.  Kansas  City  etc.  Ky  Co.,  95  Mo.  169;  6  Am.  St.  Rep.  39,  and  note; 
Sidekum  t.  Wabash  etc  R'y  Co.,  93  Mo.  400;  3  Am.  St.  Rep.  649,  and  extended 
note. 

Statutes  — RETROACTrvB  —  Construction  of.  —  A  rule  of  practice  pre- 
scribed by  statute  for  an  appellate  court  applies  to  all  cases  pending  in 
that  court,  though  they  were  determined  by  the  trial  court  before  the 
statute  was  enacted:  South  West  Imp.  Co.  r.  Smith,  85  Va.  306;  17  Am.  St. 
Rep.  59.  A  statute  shall  always  be  interpreted  so  as  to  operate  prospect- 
irely,  and  not  retrospectively,  unless  the  language  is  so  clear  as  to  remove 
all  donbt  as  to  the  contrary  intent  of  the  legislature:  Lane's  Appeal,  57  Conn. 
182;  14  Am.  St.  Rep.  94,  and  note;  Williams  v.  Johnson,  30  Md.  500;  96  Am. 
Dec.  613,  and  note;  Richardson  v.  Cook,  37  Vt.  599;  88  Am.  Dec.  622,  and  note; 
Orimes  v.  Norris,  6  Cal.  621;  65  Am.  Dec.  545,  and  note;  note  to  Kennebec 
Purchase  v.  Laboree,  11  Am.  Dec.  98;  Murdoch  v.  Franklin  Ins.  Co.,  33  W. 
Va.  408;  Lane  v.  Wliite,  140  Pa.  St.  99. 

Evidence  —  Personal  Injuries  —  Elements  of  Damage.  —  In  an  action 
for  damages  for  personal  injury,  plaintiff's  physical  capacity  at  the  time  of  and 
previous  to  the  injury  may  be  shown:  Alabama  etc.  R.  R.  Co.  v.  Yarbrough, 
83  Ala.  238;  3  Am.  St.  Rep.  715,  and  note. 

Railroads  —  Defective  Road-bed  —  Evidence.  —  In  an  action  by  a  pas- 
senger against  a  railroad  company  to  recover  for  personal  injuries  caused  by 
reason  of  a  broken  rail,  evidence  as  to  the  condition  of  the  railroad  ties  at 
the  place  of  the  accident,  as  to  their  soundness  and  the  condition  of  the  road- 
bed there  at  the  time  the  ties  were  removed  and  the  road  repaired,  six 
months  after  the  accident  happened,  is  competent,  as  tending  to  show  the 
condition  at  the  time  of  the  accident:  Stewart  v.  Everts,  76  Wis.  35;  20  Am. 
St.  Rep.  17,  and  note  with  cases  on  this  subject  collected. 

Railroads — Accident  —  Presumption  of  Negligence  from.  —  From 
the  happening  ot  an  accident  on  a  railway  train  the  negligence  of  the  de- 
fendant is  presumed,  in  the  absence  of  any  evidence  tending  to  show  that 
the  accident  did  not  arise  from  want  of  care  on  his  part:  Breen  v.  New 
York  etc  R.  R.  Co.,  109  N.  Y.  297;  4  Am.  St.  Rep.  450,  and  note;  Philadel- 
phia etc  R.  R.  Co.  r.  Anderson,  94  Pa.  St.  351;  39  Am.  Rep.  787;  Furnish  v. 
Missouri  Pac  R'y  Co.,  102  Mo.  438;  22  Am.  St.  Rep.  781,  and  note;  Philadel- 
pjiiaetc  R.  R.  Co.  v.  Anderson,  72  Md.  519;  20  Am.  St.  Rep.  483,  and  extended 
note;  extended  note  to  Ingalls  v.  Bills,  43  Am.  Dec.  363.  But  the  rule  that 
the  mere  happening  of  an  accident  to  a  passenger  while  in  the  hands  of  a 
carrier  raises  a  prima  facie  presumption  of  negligence  cannot  be  invoked 
vhere  there  is  no  evidence  tending  to  connect  the  carrier  with  the  happen- 
ing of  the  accident:  Pennsylvania  R.  R.  Co.  v.  MacKinney,  124  Pa.  St.  462;  10 
A.m.  St.  Rep.  601,  and  note. 
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Railroads  —  Unsafb  Condition'  of  Track  —  Exemplary  Daicaobs. — 
Exemplary  damages  are  authorized  from  an  injury  to  a  passenger  arising 
from  an  accident  caused  by  a  broken  rail,  when  the  evidence  shows  an  an* 
safe  condition  of  the  track  at  that  place  so  long  as  to  make  the  failure  to 
discover  it  gross  negligence:  Alabama  etc  R.  S.  Co.  r.  Hill,  90  Ala.  71;  24 
Am,  St.  Rep,  764,  and  note. 

Railroads  as  Carriers  of  Passenqers  —  DiLiasNOB  Required.  — It  ia 
the  duty  of  a  railroad  company  to  use  the  greatest  care  in  providing  for  the 
safety  of  passengers:  Teaxis  etc  R'y  Co.  v.  Miller,  79  Tex.  78;  23  Am.  St 
Rep.  308,  and  note;  Furnish  v.  Missouri  Pac  R'y  Co.,  102  Mo.  438;  22  Am. 
St.  Rep.  781,  and  note;  lagalla  v.  Bills,  9  Met  1;  43  Am.  Deo.  346,  and 
«xtended  note. 
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Malicious  Prosecution.  —  The  Burden  of  Proof  Rests  upon  PLAiNTiFf, 
in  an  action  for  malicious  prosecution,  to  show  that  the  prosecution  of 
which  he  complained  was  both  malicious  and  without  probable  cause. 

Malicious  Prosecution.  —  Malice  may  be  Inferred  from  Absence  of 
Probable  Cause. 

Malicious  Prosecution.  —  Evidence  of  the  Anxiety  of  the  Proseoutob 
to  have  the  plaintiff  arrested,  and  his  efforts  to  procure  or  aid  such  ar. 
rest,  is  material,  as  tending  to  establish  malice. 

Malicious  Prosecution.  —  Malice  does  not  necessarily  consist  of  a  desire  to 
injure  the  accused.  Any  other  motive  than  a  bona  fide  purpose  to  bring 
him  to  punishment  as  a  violator  of  the  criminal  law,  or  associated  with 
such  purpose,  is  malicious.  Whatever  is  done  willfully  and  purposely, 
whether  the  motive  be  to  injure  the  accused,  to  gain  some  advantage  to 
the  prosecutor,  or  through  wantonness  or  recklessness,  if  it  be  at  the 
same  time  wrong  and  unlawful,  within  the  knowledge  of  the  actor,  is,  in 
legal  contemplation,  maliciously  done. 

Malicious  Prosecution.  —  Probable  Cause  is  a  reasonable  ground  of  sus- 
picion, supported  by  circumstances  sufficiently  strong  in  themselves  to 
warrant  a  cautious  man  in  believing  that  the  person  accused  is  guilty  of 
the  offense  charged. 

Malicious  Prosecution  —  Probable  Cause.  —  Mere  Suspicion  or  Belief, 
however  honestly  or  intensely  entertained,  unless  supported  by  facts 
known  to  the  prosecutor  which  would  justify  a  reasonable  and  cautions 
man  in  believing  the  accused  to  be  guilty,  cannot  constitute  probable 
cause. 

Malicious  Prosecution.  —  Tub  Burden  op  Proof  of  Probable  Causi 
must  be  assumed  by  the  defendant,  if  the  plaintiff  was  tried  and  ac- 
quitted of  the  offense  charged. 

Malicious  Prosecution.  —  Probable  Causb  cannot  be  established  merely 
by  proving  that  the  prosecution  was  undertaken  from  public  motives. 

Larcbny  involves  felonious  intent,  and  fraud  or  secretiveness  in  its  effectual 
tion.  Therefore,  an  instruction  that  larceny  is  ordinarily  the  taking  and 
removing,  by  trespass,  of  personal  property  which  the  trespasser  knows 
belongs  to  another,  with  intent  to  deprive  him  of  his  property,  is  right- 
fully refused. 
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Malicious  Prosecution  —  Probabl*  Cause.  —  Belict  in  the  Guilt  of 
AN  Accused  is  an  essential  element  of  probable  cause,  and  if  such  belief 
is  not  generated  in  the  mind  of  the  prosecutor,  it  is  not  material  that 
the  known  facts  and  circumstancea  were  such  as  might  have  generated 
it  in  the  mind  of  a  prudent  and  cautious  man. 

Malicious  Prosecution.  —  The  Making  or  a  Correct  Statement  to  thb 
Magistrate  who  issued  the  warrant  of  arrest  will  not  relieve  the  prose- 
cutor from  liability,  if,  after  making  such  statement,  he  verified  a  com* 
plaint. charging  a  criminal  offense. 

JcRT  Trial.  —  Improper  Remarks  of  Counsel  do  not  of  themselves  consti« 
tute  any  ground  of  review  in  an  appellate  court,  though  they  were  ex- 
cepted to  when  made,  unless  the  trial  court  was  requested  to  take  somo 
action,  and  erred  in  refusing  or  granting  the  request. 

Action  by  Dietrich  to  recover  damages  for  his  malicious 
prosecution  on  a  charge  of  larceny  preferred  by  the  de- 
fendant. The  defendant,  when  about  to  erect  a  building, 
employed  one  Rousseau  as  his  architect,  who  was  to  be  com- 
pensated for  his  services  by  the  payment  of  $250  on  the 
completion  of  the  plans  and  specifications,  and  a  credit  of  a 
like  sum  on  a  debt  owing  from  him  to  the  defendant.  Plaintiff 
was  employed  in  Rousseau's  office  at  the  time  the  contract  for 
the  services  of  the  architect  was  entered  into,  and  he  prepared 
some  of  the  plans  and  specifications.  Afterwards,  he  formed 
a  partnership  with  Rousseau,  and  went  to  the  defendant,  and 
demanded  payment  of  the  balance  which  he  claimed  to  be 
due,  and  being  told  that  payment  had  been  made  to  Rousseau, 
he  obtained  possession  of  and  destroyed  the  plans  and  speci- 
fications, and  then  offered  to  reproduce  them  for  five  hun- 
dred dollars.  On  being  informed  of  the  abstraction  of  these 
papers,  defendant  went  to  a  justice  of  the  peace  and  com- 
plained, but  was  told  by  the  latter  that  the  charge  of  larceny 
could  not  be  sustained.  A  suit  in  detinue  was  therefore 
brought.  On  learning  that  the  papers  had  been  destroyed, 
and  that  the  suit  in  detinue  must  therefore  be  unavailing,  de- 
fendant went  to  another  justice  of  the  peace,  and  correctly 
stated  to  him  the  facts  of  the  case,  after  which  the  complaint 
was  drawn  charging  the  plaintiff  with  larceny,  and  was  veri- 
fied by  the  defendant,  and  a  warrant  thereon  issued  for  the 
arrest  of  the  plaintiff.  The  trial  court  was  asked  by  the  de- 
fendant to  give  certain  instructions  to  the  jury,  of  which  the 
following  were  refused:  "  5.  The  burden  is  on  the  plaintiff  to 
give  in  evidence  facts  sufficient  to  satisfy  the  jury  that  the 
defendant,  in  instituting  a  criminal  prosecution  against  him, 
had  no  ground  for  the  proceeding  but  a  desire  to  injure  him. 
9.    That  assuming  the  evidence  in  this  case  to  be  true,  malice 
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of  defendant  cannot  be  inferred;  the  burden  was  on  the  plain- 
tiff to  prove  it.  10.  That  in  respect  to  a  criminal  prosecution, 
probable  cause  is  conduct  of  the  accused  tending  to  show  that 
the  prosecution  was  undertaken  from  public  motives,  or  such 
facts  as  would  induce  a  reasonable  man  to  commence  a  prose- 
cution, or  circumstances  sufficient  to  warrant  a  prudent  man 
in  the  belief  that  the  party  (the  plaintiff  in  this  case)  is 
guilty,  or  such  state  of  facts  as  would  lead  a  man  of  ordinary- 
caution  and  prudence  to  entertain  a  belief  of  guilt.  11.  Th© 
jury  cannot  find  that  the  defendant,  in  prosecuting  plaintiff 
for  larceny,  did  so  out  of  malice,  unless  the  facts  in  evidence 
are  such  as  tosatisfy  any  reasonable  mind  that  the  defendant 
had  no  ground  for  the  proceeding  but  his  desire  to  injure  the 
plaintiff.  13.  Larceny  is  ordinarily  the  taking  and  removing, 
by  trespass,  of  personal  property  which  the  trespasser  knows 
belongs,  either  generally  or  specially,  to  another,  with  the  in- 
tent to  deprive  the  general  or  special  owner  of  his  property. 
14.  If  the  facts  and  circumstances  of  the  taking  and  carrying 
away  by  the  plaintiff  of  the  drawings  and  plans  before  that 
time  delivered  to  the  defendant  were  calculated  to  produce 
at  the  time,  in  the  mind  of  a  prudent  and  reasonable  man,  a 
Will-grounded  belief  or  suspicion  of  plaintiff's  guilt  of  lar- 
ceny, or  other  indictable  offense,  then  malice  cannot  be  in- 
ferred or  implied  from  the  want  of  probable  cause.  15.  If 
the  jury  believe  from  the  evidence  that  defendant,  before  he 
made  the  complaint  on  oath  before  Justice  Poe,  on  which  the 
warrant  was  issued  under  which  plaintiff  was  arrested,  stated 
the  facts  connected  with  the  taking  of  the  plans  of  the  build- 
ing by  plaintiff,  and  the  justice  of  the  peace  misconceived  the 
remedy  or  process,  without  suggestion  or  intervention  by  the  de- 
fendant in  that  particular,  defendant  is  not  liable  for  such  error. 
16.  If  defendant  acted  under  the  honest  belief  that  the  plain- 
tiff was  guilty  of  the  offense  of  larceny  with  which  he  was 
charged,  then  the  jury  must  find  for  the  defendant.  19.  The 
unconditional  delivery  by  the  plaintiff  to  the  defendant  of 
the  plans  and  drawings  which  plaintiff  and  Rousseau  had 
made  for  the  building  he  was  erecting  made  them  the  special 
property  of  the  defendant;  and  the  subsequent  tearing  and 
taking  such  plans  and  drawings  by  plaintiff,  without  the  con- 
sent of  the  defendant,  was  a  trespass,  and  if  secretly  done, 
and  without  calling  attention  of  any  one  to  the  act,  consti- 
tutes probable  cause  for  the  defendant  to  cause  his  arrest.  In 

such  case  the  jury  must  find  for  the  defendant.     23.  That  if 
AM.  St.  Rkp.,  Vol.  XXX. -6 
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defendant  had  contracted  with  and  paid  Rousseau  for 
making  the  plans  and  to  superintend  Lunsford's  building; 
that  plaintiff,  having  demanded  additional  compensation  of 
Lunsford,  and  being  refused,  went  without  Lunsford's  con- 
sent, and  took  and  destroyed  the  '  front  elevation '  with  the 
intent  to  deprive  Lunsford  of  his  property,  or  to  injure  Luns- 
ford, —  then  the  court  charges  the  jury  that  this  was  probable 
cause  for  causing  plaintiff's  arrest  on  the  charge  of  larceny, 
if  defendant  honestly  believed  that  these  facts  constituted 
larceny,  and  the  jury  must  find  for  defendant.  24.  That 
in  considering  defendant's  conduct,  even  if  the  jury  should 
believe  the  facts  did  not  warrant  the  arrest  of  plaintiff,  still 
they  will  make  allowance  for  the  excitement  under  which 
the  prosecution  for  the  alleged  offense  was  instituted.  The 
complainant  cannot  be  required  to  act  with  the  same  impar- 
tiality and  absence  of  prejudice  in  drawing  his  conclusions  as 
to  the  guilt  of  the  accused  that  a  person  entirely  disinterested 
would  deliberately  do." 

W.  C.  Ward,  for  the  appellant. 

R.  H.  Pearson,  for  the  respondent. 

McClellan,  J.  This  is  an  action  by  Dietrich  against  Luns- 
ford for  malicious  prosecution.  The  institution  of  a  criminal 
prosecution  by  the  latter,  and  its  termination  before  suit 
brought,  were  admitted,  or  at  least  not  controverted.  On  the 
trial,  the  burden  was  on  the  plaintiff  to  show  further,  both 
that  that  prosecution  was  malicious  and  that  it  was  instituted 
without  probable  cause.  The  proof  of  neither  of  these  factors 
in  the  right  of  recovery  would  avail  plaintiff,  in  the  absence  of 
proof  of  the  other.  However  malicious  Lunsford  may  have 
been,  he  is  not  liable  in  this  action  if  he  had  probable  cause 
for  bringing  the  charge  against  Dietrich;  and  however  his 
action  was  lacking  in  the  basis  of  probable  cause,  he  would 
not  be  liable,  unless  actuated  therein  by  malice:  McLeod  v. 
McLeod,  73  Ala.  42;  Steed  v.  Knowles,  79  Ala.  446;  Jordan  v. 
Alabama  etc.  R.  R.  Co.,  81  Ala.  225;  Lunsford  v.  Dietrich^ 
86  Ala.  250;  11  Am,  St.  Rep.  37;  Leyenherger  v.  Paul,  12  111. 
App.  635;  Meysenherg  v.  Engelhe,  18  Mo.  App.  346;  Murphy  v. 
Martin,  58  Wis.  276;  Flickinger  v.  Wagner,  46  Md.  580.  But 
while  the  absence  of  probable  cause  is  not  the  equivalent  of 
malice,  and  does  not  perse  establish  malice,  yet  it  is  evidenc* 
of  malice  to  be  considered  by  the  jury,  and  may  of  itself  jus 
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tify  a  conclusion  on  their  part  that  the  motive  of  the  prose- 
cutor was  malicious:  Authorities  supra;  Southwestern  R.  R, 
Co.  V.  Mitchell,  80  Ga.  438;  Bozeman  v.  Shaw,  37  Ark.  160; 
Mowry  v.  Whipple,  8  R.  I.  360;  Dietz  v.  Langfitt,  63  Pa.  St. 
234;  Strauss  v.  Young,  36  Md.  246. 

Malice  may  also  be  inferred,  of  course,  from  the  circumstances 
eurrounding  and  attending  upon  the  prosecution,  the  conduct 
and  declarations  of  the  prosecutor,  his  activity  in  and  about 
the  case,  his  efforts  therein  to  secure  some  personal  end.  In- 
deed, the  existence  of  malice  being  a  fact  which,  in  the  nature 
of  things,  is  incapable  of  positive,  direct  proof,  it  must,  of  ne- 
cessity, be  rested  on  inferences  and  deductions  from  facts  which 
can  be  laid  before  the  jury;  and  hence  it  is  that  a  wide  range 
is  permitted  in  adducing  attendant  circumstances  which  tend 
to  throw  any  light  on  the  subject.  We  do  not  doubt  but  that 
the  apparent  anxiety  of  Lunsford,  after  making  the  complaint, 
to  have  Dietrich  arrested,  and  his  efforts  to  that  end  at  the 
depot,  as  a  phase  of  the  evidence  tends  to  show,  was  such  a 
circumstance,  and  properly  allowed  to  go  to  the  jury:  Strauss 
V.  Young,  36  Md.  246;  Motes  v.  Bates,  80  Ala.  382. 

It  is  quite  erroneous  to  suppose,  as  stated  or  implied  in 
gome  of  defendant's  requests  for  instructions,  that  an  element 
of  the  malice  necessary  to  support  this  action  consists  in  a 
desire  to  injure  the  party  prosecuted.  Any  other  motive 
than  a  bona  fide  purpose  to  bring  the  accused  to  punishment 
as  a  violator  of  the  criminal  law,  or  associated  with  such  bona 
fide  purpose,  is  malicious.  There  need  be  no  personal  ill-will, 
desire  for  revenge,  or  other  base  and  malignant  passion. 
Whatever  is  done  willfully  and  purposely,  whether  the  mo- 
tive be  to  injure  the  accused,  to  gain  some  advantage  to  the 
prosecutor,  or  through  mere  wantonness  or  carelessness,  if  it 
be  at  the  same  time  wrong  and  unlawful  within  the  knowledge 
of  the  actor,  is  in  legal  contemplation  maliciously  done:  Jor- 
dan V.  Alabama  etc,  R.  R.  Co.,  81  Ala.  220;  Ross  v.  Long- 
worthy,  13  Neb.  492;  Spear  v.  Hiles,  67  Wis.  350;  Forbes  v. 
Hagman,  75  Va.  168;  Mitchell  v.  Wall,  111  Mass.  492;  Pullen 
T.  Glidden,  66  Me.  202. 

Probable  cause  which  will  defeat  an  action  for  malicious 
prosecution  is  defined  to  be  "  a  reasonable  ground  of  suspi- 
cion, supported  by  circumstances  sufficiently  strong  in  them- 
selves to  warrant  a  cautious  man  in  the  belief  that  the  person 
accused  is  guilty  of  the  offense  charged  ":  Davie  v.  Wisher,  72 
111.  262;  Cole  v.  Curtis,  16  Minn.  182;  Brown  v.  Willoughby,  5 
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Col.  1.  Or  as  defined  by  this  court:  "  Probable  cause  is  such 
a  state  of  facts  and  circumstances  as  would  lead  a  man  of  or- 
dinary caution  and  prudence,  acting  conscientiously,  impar- 
tially, reasonably,  and  without  prejudice,  to  believe  that  the 
person  accused  is  guilty":  Jordan  v.  Alabama  etc.  R.  R.  Co.^ 
81  Ala.  225.  And  in  deciding  upon  its  existence,  the  prose- 
cutor's belief  in  the  guilt  or  innocence  of  the  party  cannot  be 
considered;  nor  does  the  existence  of  such  facts  as  might  have 
influenced  his  judgment;  but  the  test  is  the  effect  they  might 
have  upon  the  judgment  of  ordinarily  prudent  and  reasonable 
men:  Ramsey  v.  Arroit,  64  Tex.  320.  These  definitions  wholly 
exclude  the  idea  that  mere  suspicions  and  belief,  however  hon- 
estly and  intensely  entertained,  unsupported  by  facts  known 
to  the  prosecutor,  which  would  have  justified  reasonable  and 
cautious  men  in  believing  the  accused  to  be  guilty,  constitute 
probable  cause:  Hirsch  v.  Feeney,  83  111.  548;  Graeter  v.  Wil- 
liams, 55  Ind.  461 ;  Flickinger  v.  Wagner^  46  Md.  580;  Mowry 
V.  Whipple,  8  R.  I.  360. 

The  foregoing  general  principles  will  suffice  to  justify  the 
trial  court's  action  with  respect  to  most  of  the  instructions 
refused  to  the  defendant.  They  were  either  affirmatively  bad, 
or  so  misleading  as  to  authorize  their  denial.  Thus  charges 
5  and  11  assert  defendant's  immunity,  unless  the  jury  should 
find  he  had  no  ground  for  the  prosecution  except  a  desire  to 
injure  the  plaintiff.  There  might  well  have  been,  in  the 
mind  of  the  jury,  some  ground  for  his  conduct  falling  short 
of  probable  cause,  and  some  malicious  motive  other  than  his 
desire  to  injure;  and  neither  the  existence  of  such  ground 
nor  the  absence  of  such  desire  would  necessarily  have  imposed 
on  them  the  duty  of  returning  a  verdict  for  the  defendant. 
Charge  9  assumes  either  that  there  was  no  evidence  of  a  want 
of  probable  cause,  or  that  malice  could  not  be  inferred  from 
the  absence  of  such  cause.  Both  assumptions  are  unfounded. 
We  have  seen  that  the  inference  of  malice  may  be  drawn  from 
a  want  of  probable  cause;  and  the  fact  that  Dietrich  had 
been  tried  and  acquitted  of  the  offense  charged  was  itself 
some  evidence  —  sufficient,  it  seems,  to  lift  the  burden  of  proof 
in  that  regard  off  the  plaintiff —  of  a  want  of  probable  cause. 
Josselyn  v.  McAllister,  25  Mich.  45;  Vinal  v.  Core,  18  W.  Va.  1. 

Charge  10  is  faulty  in  its  first  proposition,  if  not  otherwise. 
Conduct  of  the  accused  merely  tending  to  show  that  the  prose- 
cution was  undertaken  from  public  motives  is  not  probable 
cause.    The  tendency  in  that  regard  might  fall  far  short  of 
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establishing  facts  and  circumstances  upon  which  ordinarilj 
prudent  and  cautious  men  would  institute  a  prosecution. 

It  is  quite  true  that  larceny  includes  a  trespass;  but  it  is 
more  than  a  trespass,  in  that  it  involves  felonious  intent,  and 
fraud  or  secretiveness  in  its  eflfectuation.  Knowledge  of  an- 
other's ownership,  and  intent  to  deprive  him  of  his  property, 
are  not  equivalent  to  and  cannot  supply  felonious  intent,  and 
fraud  or  secretiveness  essential  to  larceny.  Charge  13  is  not 
a  sound  definition  of  larceny,  and  greatly  tends  to  mislead,  ia 
view  of  the  testimony  going  to  show  that  the  taking  was  open 
and  avowed:  Lunsford  v.  Dietrich^  86  Ala.  250;  11  Am.  St. 
Rep.  37. 

One  fault  of  the  fourteenth  instruction  requested  by  the  de- 
fendant, sufficient  of  itself  to  justify  its  refusal,  is,  that  it  denied 
the  jury's  right  to  infer  malice  from  a  want  of  probable  cause, 
because  of  the  mere  existence  of  facts  and  circumstances  cal- 
culated to  produce  in  the  mind  of  a  prudent  and  cautious  man 
a  well-grounded  belief  or  suspicion  of  the  guilt  of  the  accused, 
whether  these  facts  and  circumstances  were  known  or  hon- 
estly believed  to  exist  by  the  prosecutor  or  not.  The  existence 
of  the  facts,  without  knowledge  of  or  belief  in  them  by  defend- 
ant, could  not  serve  to  rebut  any  inference  of  malice  which 
the  jury  might  otherwise  draw  from  the  want  of  probable 
cause:  Lunsford  v.  Dietrich^  86  Ala.  250;  11  Am.  St.  Rep.  37. 

It  may  be  conceded  that  had  the  prosecutor  made  a  state- 
ment in  writing  of  the  real  facts  connected  with  the  taking 
of  the  plans  by  Dietrich,  under  oath,  to  the  justice  of  the  peace, 
and  the  latter  had  misconceived  the  remedy  or  process  adapted 
to  or  issuable  thereon,  without  suggestion  or  intervention  by 
the  defendant,  the  latter  would  not  be  liable  for  such  error  of 
the  officer.  But  that  'is  not  this  case.  The  statement  here 
made  and  verified  was  not  of  the  transaction  in  detail,  but 
was  a  charge  that  Dietrich  had  taken  and  carried  away  the 
plans,  with  the  intent  to  steal  the  same.  Upon  such  statement 
there  could  be,  and  was,  no  misconception  on  the  part  of  the 
justice  as  to  the  appropriate  remedy  or  process.  And  the  fact 
that  Lunsford  had  previously  made  a  detailed  statement  of 
the  facts  to  the  officer  cannot  avail  to  relieve  him  from  liabil- 
ity for  making  the  affidavit  upon  which  the  prosecution  pro- 
ceeded. Charge  15  asked  by  the  defendant  was  properly 
refused.  Charges  19  and  24  were  abstract.  There  is  no  evi- 
dence in  the  record  that  the  plans  were  secretly  taken  and 
carried  away,  as  postulated  in  the  former,  nor  of  any  excite- 
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ment  on  the  part  of  the  prosecutor,  as  postulated  in  the  latter. 
Charges  16  and  23,  refused  to  the  defendant,  are  not  in  har- 
mony with  the  general  principles  we  have  stated  with  respect 
to  the  constituents  of  probable  cause,  of  larceny,  and  of  that 
belief  which  excludes  the  conclusion  of  malice.  They  were 
properly  refused. 

We  are  unable  to  perceive  any  legitimate  bearing  which  the 
state  of  indebtedness  between  Rousseau  and  Dietrich  when 
their  partnership  was  dissolved,  or  the  effect  the  destruction 
of  the  plans  had  on  the  progress  of  the  building  toward  com- 
pletion, could  have  had  on  any  issue  involved  in  this  case. 
Evidence  on  those  questions  was  wholly  irrelevant. 

Plaintiff's  counsel,  in  his  argument  to  the  jury,  stated  that 
his  client's  character  had  been  damaged  by  the  arrest  and 
charge  of  larceny  preferred  by  the  defendant,  and  that  he  was 
entitled  to  be  indemnified  in  damages.  "The  defendant,"  the 
bill  of  exceptions  recites,  *'  excepted  to  this  remark,  because 
no  such  damages  were  claimed,  and  no  proof  offered  to  sus- 
tain the  claim.  The  court  did  not  exclude  the  remarks,  and 
counsel  did  not  withdraw  them."  Was  there  any  motion  to 
exchide  them?  Was  there  any  action  of  the  court  invoked 
or  had  in  respect  to  them?  Clearly  not.  All  that  was  done, 
as  appears  from  the  bill  of  exceptions,  was  the  noting  of  an 
exception  to  certain  language  of  counsel.  Nothing  that  the 
court  ruled,  did,  or  said  is  presented  for  revision;  and  the 
functions  of  this  court  in  its  appellate  character  are  strictly 
confined  to  the  action  of  the  trial  courts  upon  questions  which 
are  presented  to  and  ruled  upon  by  them.  If  the  statement 
complained  of  was  improper,  of  which  we  are  by  no  means 
convinced,  the  presumption  is,  that  it  would  have  been  ex- 
cluded, and  the  jury  duly  cautioned  against  being  influenced 
by  it,  had  the  attention  of  the  trial  judge  been  called  to  it 
and  his  action  invoked  upon  it;  and  we  cannot  put  him  in 
error  for  failure  to  rule  on  a  matter  which  has  never  been  pre- 
sented for  his  decision,  or  decided  by  him:  Clarke  v.  State,  78 
Ala.  476;  56  Am.  Rep.  45;  East  Tennessee  etc.  R.  R.  Co.  v. 
Bayliss,  75  Ala.  466;  Commercial  F.  Ins.  Co.  v.  Allen,  80  Ala. 
571;  Nelson  v.  Harrington,  72  Wis.  591;  7  Am.  St.  Rep.  900j 
Alabama  etc.  R.  R.  Co.  v.  Frazier^  93  Ala.  45;  ante,  p.  28. 

Affirmed.  

Malicious  PBOSKOunoN  —  Burden  or  Proyino  Maliok.  —  The  burden 
of  proof  is  oa  the  plaintiff  to  show,  in  an  action  for  malicioaa  prosecution, 
want  of  probable  cause:  Boeger  v.  Langenberg,  97  Mo.  390;  10  Am.  St.  Rep. 
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322.  In  an  action  for  maliclons  prosecution,  the  burden  is  upon  the  plain* 
tiflf  to  show  malice  and  want  of  probable  cause  by  the  defendant:  Anderson 
V.  Iloto,  116  N.  Y.  336;  Joi?ier  v.  Ocean  S.  8.  Co.,  86  Ga.  238;  Jones  v.  Ij-win, 
26  Neb.  76;  Dreyfus  v.  Aul,  29  Neb.  191. 

Malicious  Prosecution  —  Malice,  when  Inferred.  —  Malice  may  be 
inferred  from  want  of  probable  cause:  Brand  v.  Hinchman,  68  Mich.  590;  13 
Am.  St.  Rep.  362,  and  note;  Merriam  v.  Mitchell,  13  Me.  439;  29  Am.  Dec. 
514,  and  note;  Southwestern  R.  R.  Co.  v.  Mitchell,  80  Ga.  438;  but  the  deduc- 
tion of  malice  from  want  of  probable  cause  is  not  a  necessary  one:  Smith  r. 
Burrus,  106  Mo.  94;  27  Am.  St.  Rep.  329,  and  note;  see  Chicago  etc.  R.  R. 
Co.  V.  Kriski,  30  Neb.  216. 

Malicious  Prosecution. — The  Burden  of  Proving  Probable  Causb 
is  upon  the  defendant,  who  must  rebut  the  prima  fade  proof  of  implied  mal- 
ice against  him:  Cointement  v.  Cropper,  41  La.  Ann.  303. 

Malicious  Prosecution  —  Probable  Cause.  —  An  arrest  and  prosecution 
instituted  merely  to  enforce  a  civil  right  is  without  probable  cause:  Jackson 
V.  Linnington,  47  Kan.  396;  27  Am.  St.  Rep.  300,  and  note.  If  the  prosecutor 
does  not  in  fact  believe  the  accused  to  be  guilty,  the  defense  of  probable 
cause  cannot  exist:  Ball  v.  Rawles,  93  Cal.  222;  27  Am.  St.  Rep.  174,  and 
note;  extended  note  to  Ross  v.  IJixon,  26  Am.  St.  Rep.  138.  To  constitute 
probable  cause  for  a  criminal  prosecution,  the  prosecutor  need  not  act  from 
public  motives:   Woodman  v.  Prescolt,  65  N.  H.  224. 

Malicious  Prosecution.  — Malice:  See  extended  note  to  Rosa  v.  Hixon, 
26  Am.  St.  Rep.  127. 
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[93  Alabama,  599.] 

Teover. — To  Constitute  a  Conversion,  there  must  be  a  tortious  deten- 
tion  of  personal  property  from  the  owner,  or  its  destruction,  or  an 
exclusion  or  defiance  of  the  owner's  right,  or  a  withholding  of  the  pos- 
session under  a  claim  of  title  inconsistent  with  that  of  the  owner. 

Pledgee  is  not  Guilty  of  Conversion  of  stock  pledged  to  him,  if  he  sells 
it  without  giving  notice  to  the  pledgor  and  reports  the  sale  as  being 
made  to  another  person,  who  surrenders  the  certificate  and  obtains  new 
ones  in  his  own  name,  if  such  person  never  paid  anything,  and  his  name 
was  used  by  the  pledgee  to  eflfect  the  sale  for  the  latter's  interest,  and 
the  stock  was  always  in  the  possession  of  such  pledgee,  and  he,  on  learn- 
ing that  the  sale  was  invalid  for  want  of  notice  to  the  pledgor,  there- 
after gave  new  notice  to  the  latter,  and  under  such  notice  sold  the  stock 
and  applied  the  proceeds  towards  the  payment  of  the  debt  secured  bj 
the  pledgor. 

Evidence.  —  Books  of  a  Private  Corporation  are  not  admissible  aa 
original  evidence  against  third  persons  of  facts  therein  stated,  when  the 
person  who  made  the  entries  in  such  books  is  alive,  and  may  be,  but  is 
not,  called  upon  to  testify  concerning  the  facts  detailed  therein. 

Evidence.  —  Books  of  a  Stock  Exchange  are  not  admissible  against  a 
pledgor  for  the  purpose  of  showing  that  certain  stocks  were  sold  aa 
directed  by  a  power  of  attorney  executed  by  him,  the  date  of  the  sale, 
and  the  pri<?e  realized,  if  the  secretary  who  kept  such  books  is  still  liv- 
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ing,  and  might  be,  bnt  is  not,  called  to  testify  regarding  the  transactioa, 
though  the  stock  exchange  was  by  the  power  of  attorney  constituted  aa 
agent  of  the  pledgor  for  the  purpose  of  making  the  sale. 

Btidxnos.  —  Deolabatioms  and  Admissions  of  an  Aqent  as  to  past 
transactions  do  not  bind  his  principal,  and  are  not  admissible  as  evidence 
against  him. 

Dahaqks,  Measurb  of,  for  Conversion. — If  there  is  a  wrongful  con> 
version  of  stock  by  a  pledgee,  the  proper  measure  of  damages  therefor 
is  the  value  of  the  stock  at  the  time  of  the  conversion,  with  interest 
thereon  from  such  time;  but  the  jury  may,  in  their  discretion,  if  they 
think  the  justice  of  the  case  requires  it,  give  the  highest  value  of  the 
stock  at  any  time  between  the  conversion  and  the  trial. 

Action  against  R.  J.  Terry  upon  a  promissory  note  payable 
to  the  cashier  of  the  bank.  The  defendant  pleaded  as  a  set- 
off that  fifty  shares  of  stock  of  the  Edison  Electric  Company, 
of  the  value  of  five  thousand  dollars,  had  been  sold  by  defend- 
ant and  converted  to  its  own  use,  also  failure  of  consideration, 
in  that  the  note  sued  upon  was  given  for  such  stock,  which 
was  not  delivered  to  defendant,  and  finally,  by  way  of  coun- 
terclaim, that  the  said  shares  were  held  as  collateral  security 
for  the  payment  of  the  note,  and  had  been  sold  without  au- 
thority and  converted  to  plaintiS''s  use.  At  the  trial,  there 
was  evidence  tending  to  prove  that  the  stock  had  been  sold 
without  giving  the  pledgor  notice,  and  subsequently,  that  a 
sale  thereof  had  been  made  after  notice  and  the  proceeds  ap- 
plied to  the  payment  of  the  debt  secured.  The  jury  was  in- 
structed that  "if  there  was  a  wrongful  conversion  of  the  stock 
of  the  plaintiff,  then  a  proper  measure  of  the  defendant's 
damages  on  account  of  said  conversion  would  be  the  value  of 
the  stock  at  the  time  of  the  conversion,  with  interest  thereon 
from  the  time  of  the  conversion  to  the  time  it  was  applied  as 
a  credit  on  defendant's  note;  but  the  jury  may,  in  their  dis- 
cretion, if  they  think  the  justice  of  the  case  requires  it,  give, 
in  case  of  such  wrong,  the  highest  market  value  of  the  stock 
at  any  time  between  the  conversion  and  the  trial."  The  de- 
fendant asked  for  the  following  instructions,  which  were 
refused:  1.  "If  the  jury  find  that  the  plaintiff  converted  the 
defendant's  stock,  and  that  the  value  of  said  stock,  with  the 
dividends  thereon  added,  amounts  to  more  than  the  balance 
due  on  the  note,  the  jury  should  say,  *We,  the  jury,  find  for 
the  defendant  against  the  plaintiff,  and  assess  his  damages  at 

I .' "     2.  "  The  purchase  of  Terry's  stock  by  plaintiff,  and 

having  the  certificates  for  the  same  canceled  on  the  books  of 
the  Edison  Electric  Light  and  Illuminating  Company,  and 
reissued  to  White,  was  a  conversion  of  the  stock  by  plaintiff." 
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3.  "  The  transfer  of  the  R.  J.  Terry  stock  to  F.  S.  White  oper- 
ated as  a  discharge  of  said  stock  from  the  pledge  as  collateral, 
and  reinvested  Terry  with  the  right  and  title  to  said  stock." 

4.  "  The  evidence  in  the  case  fails  to  show  that  the  defend- 
ant's stock  was  sold  in  accordance  with  the  power  of  attorney 
given  by  him."  5.  "If  the  jury  believe  that  plaintifl'  con- 
verted the  defendant's  stock,  then  they  may  charge  defendant 
[plaintiff?]  with  the  highest  market  price  shown  by  the  proof, 
and  also  the  dividends  shown  by  the  proof,  if  any  shown  to 
have  been  paid  on  said  stock,  and  this  amount  should  be  set 
ofif  against  the  note;  and  if  there  is  a  balance  over  after  pay- 
ing the  note,  the  verdict  should  be  for  the  defendant."  6. 
"The  court  charges  the  jury  to  find  for  the  defendant,  if  they 
believe  the  evidence."  7.  "If  the  jury  believe  from  the  evi- 
dence that  there  was  no  consideration  for  the  note  sued  on, 
they  will  find  for  the  defendant." 

Lane  and  White,  for  the  appellant. 

Cahanise  and  Weakley,  and  Mounljoy  and  Tomlinson,  for  the 
respondent. 

Coleman,  J.  The  assignments  of  error  present  no  question 
which  brings  before  us  for  consideration  any  ruling  of  the 
court  upon  the  pleadings.  The  contention  that  the  note  sued 
upon  was  without  consideration,  or  that  it  was  given  with  the 
privilege  to  cancel  the  same  within  ninety  days,  is  without 
merit.  The  proof  shows  that  the  Edison  Electric  Illuminat- 
ing Company  received  from  the  bank  the  money  for  which 
the  note  was  given,  and  in  consideration  thereof  fifty  shares  of 
its  stock  was  issued  in  the  name  of  the  defendant,  E.  J.  Terry, 
and  numbered  26  and  27,  each  for  twenty-five  shares.  The 
first  note  was  made  in  June,  1887,  renewed  and  extended,  with 
the  interest  added,  in  September,  1887,  and  again  in  October, 
1887,  again  in  January,  1888,  and  again  in  April,  and  again 
in  May,  1888,  at  which  time  the  note  sued  upon  was  executed. 
The  certificates  of  stock  were  indorsed  by  R.  J.  Terry  in  blank, 
were  attached  to  and  pledged  to  the  bank  as  collateral  to  se- 
cure the  payment  of  the  note,  and  afterwards  other  collaterals 
were  pledged  to  further  secure  the  payment  of  the  note.  In 
July,  1888,  R.  J.  Terry,  in  writing,  constituted  and  appointed 
R.  D.  Johnston,  who  was  the  president  of  the  bank,  his  attorney, 
to  sell,  through  any  stock-broker  he  might  select  on  the  Stock 
Exchange,  the  fifty  shares  of  stock  pledged,  the  proceeds  to  be 
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applied  to  the  note.  A  mere  statement  of  the  facts  is  a  suffi- 
cient answer  to  these  two  grounds  of  contention. 

It  is  next  contended  that  the  pledgee  was  guilty  of  a  con- 
version of  the  stock  pledged.  The  pledgee,  without  notice  to 
the  pledgor,  sold  the  stock  hypothecated,  and  Frank  S.  White 
was  reported  as  the  purchaser.  The  original  certificates,  Nos. 
26  and  27,  were  surrendered,  and  new  certificates  issued  in 
the  name  of  Frank  S.  Wliile,  numbered  89  and  90.  These  cer- 
tificates were  indorsed  in  blank  by  White,  and  remained  in 
the  possession  of  the  bank.  The  proof  showed  that  White 
never  paid  anything  for  the  certificates,  or  claimed  them;  that 
his  name  was  merely  used  by  the  bank  as  a  convenience,  in 
order  to  efiect  a  sale  of  the  stock,  and  that  the  bank  was  the 
real  purchaser.  After  this  sale,  the  pledgee,  learning  that  a 
sale  of  the  pledge  could  not  be  legally  made  without  notice  to 
the  pledgor,  notified  R.  J.  Terry,  in  writing,  of  the  intention  to 
sell  the  stock.  The  proof  shows  that  the  bank  held  the  cer- 
tificates of  stock  all  the  time  they  were  in  the  name  of  White, 
and  during  this  time  it  was  in  the  power  of  the  bank  to  return 
the  stock  to  the  pledgor  upon  the  payment  of  the  note  to  se- 
cure which  the  stock  was  hypothecated. 

In  the  case  of  Day  v.  Holmes,  103  Mass.  306,  it  was  held 
that  where  there  was  no  contract  of  sale  of  the  stock,  no  money 
or  other  consideration  paid  or  agreed  to  be  paid  therefor  by 
the  transferee,  and  the  stock  was  taken  back  by  indorsement 
in  blank  from  the  transferee,  so  that  the  stock  remained  under 
the  control  of  the  pledgee,  ready  for  delivery  to  the  pledgor 
on  payment  of  the  note,  there  was  no  conversion;  and  the 
same  rule  was  declared  in  Fay  v.  Gray,  124  Mass.  500.  To 
constitute  a  conversion,  there  must  be  a  tortious  detention  of 
the  property  from  the  owner,  or  its  destruction,  or  the  exclu- 
sion or  defiance  of  the  owner's  right,  or  a  withholding  of  the 
possession  under  a  claim  of  title  inconsistent  with  that  of  the 
owner:  Conner  v.  Allen,  33  Ala.  516;  Thweat  v.  Stamps,  67 
Ala.  98;  Penny  v.  State,  88  Ala.  106. 

The  evidence  shows  that  the  pledgee  recognized  the  stock 
to  be  that  of  Terry,  subject  to  the  hypothecation,  although  the 
certificates  were  issued  in  the  name  of  White.  The  notice 
given  of  the  intended  sale  of  the  stock  on  the  Stock  Exchange 
was  a  recognition  of  the  right  of  the  pledgor.  Whether  these 
facts  were  proven  or  not  was  properly  left  to  the  jury.  The 
dealings  of  the  bank  in  regard  to  the  hypothecated  certificates 
of  stock,  the  credits  entered  on  the  note,  were  entered  on  the 
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books  of  the  bank.  The  evidence  shows  that  the  pledgor  was 
a  stockholder  in  the  bank,  a  member  of  the  finance  commit- 
tee, and  a  director  at  the  time  and  for  some  time  after  the 
hypothecation  of  the  stock.  We  must  presume  he  had  access 
to  the  books,  and  knew  the  condition  of  his  note  and  collater- 
als, at  least  so  long  as  he  held  this  relation  to  the  bank. 

There  is  no  difficulty  in  tracing  the  stock  originally  issued 
by  the  Edison  Electric  Light  Company  in  the  name  of  R.  J. 
Terry  to  its  present  holder,  James  H.  Little.  The  stock- 
book  of  the  company  shows  that  Nos.  26  and  27,  of  twenty- 
five  shares  each,  were  issued  to  R.  J.  Terry.  The  stock-book 
further  shows  that  the  certificates  representing  these  numbers 
were  returned  and  canceled,  and  the  same  stock  was  reissued 
to  White  as  Nos.  89  and  90;  that  these  were  returned  and 
canceled,  and  reissued  as  101  and  102  to  E.  W.  Rucker,  and 
101  and  102  canceled,  and  reissued  to  James  H.  Little,  the 
present  holder,  as  106  and  107. 

The  evidence  tended  to  show  that  between  the  hypotheca- 
tion of  the  stock  and  the  trial  the  value  of  the  stock  varied 
from  thirty  cents  to  par,  and  defendant  claimed  as  a  set-off 
the  highest  market  value.  As  evidence  tending  to  show  that 
the  stock  was  sold  on  the  Stock  Exchange  as  directed  by  the 
power  of  attorney  of  the  pledgor,  and  the  date  of  the  sale,  and 
the  price  at  which  the  stock  was  sold,  the  plaintiff  introduced 
in  evidence  the  books  of  the  Stock  Exchange  in  which  was 
recorded  the  sales.  It  was  shown  that  Louis  Frierson  was 
the  secretary  of  the  company,  that  the  entries  were  in  his 
handwriting,  and  that  he  was  alive  and  in  the  city,  and  no 
showing  was  made  to  account  for  his  absence.  It  was  testified 
that  the  book  was  the  regular  stock-book  of  sales;  that  it  was 
correctly  kept,  and  the  entries  in  the  handwriting  of  the  sec- 
retary. Upon  this  proof,  the  books  were  admitted  as  evidence, 
against  the  objection  of  the  defendant.  The  exception  pre- 
sents for  decision  the  question  of  the  admissibility  of  the 
books  of  a  private  corporation  as  original  evidence  against 
third  persons  upon  such  preliminary  proof  as  was  made  ia 
this  case. 

It  has  been  declared  that  an  exception  to  the  general  rule 
that  the  best  evidence  must  be  produced  obtains  in  the  case 
of  public  writings,  as  it  would  be  improper  to  permit  them  to 
be  transported  from  place  to  place.  The  Bank  of  the  State  of 
Alabama  and  its  branches  are  the  property  of  the  public,  and 
there  can  be  no  doubt  that  its  books  are  public  writings,  and 
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are  within  the  rule:  Crawford  v.  Branch  Bank,  8  Ala.  80. 
Mr.  Wharton  says  bank-books  are  admissible  as  showing  a 
prima  facie  case  against  the  bank,  by  whom  the  entries  are 
made,  and  a  party  dealing  with  the  bank,  so  far  as  he  has 
made  the  person  making  the  entries  his  agent.  Entries  made 
by  strangers,  however,  without  the  knowledge  of  the  liti- 
gants, cannot  be  received  as  against  either  of  the  litigants. 
Ordinarily,  bank-books  are  not  evidence  in  suits  to  which 
the  bank  is  not  a  party,  without  proving  such  books  by  the 
clerk  who  made  the  entry,  if  within  process,  or  proving  his 
handwriting,  if  he  is  outside  of  process:  2  Wharton  on  Evi- 
-dence,  sec.  1131.  At  common  law  the  admissibility  of  the 
books  of  the  corporation  depended  upon  the  nature  of  the  acts 
recorded.  If  they  were  obviously  of  a  public  character,  and 
the  entries  made  by  a  proper  oflBcer,  they  will  be  received  in 
■evidence  for  or  against  the  corporation:  2  Taylor  on  Evidence, 
sec.  1781.  But  the  author  does  not  extend  the  rule  to  acts 
of  a  private  character,  where  the  corporation  is  not  a  party. 
In  Morawetz  on  Private  Corporations,  sec.  40,  it  is  said  that 
the  books  of  a  corporation  are  admissible  against  the  com- 
pany and  its  members  only  on  the  principle  that  they  are 
admissions;  they  are  not  evidence  against  strangers.  The 
same  author  declares  that  it  is  well  settled  that  the  stock- 
books  are  admissible  as  independent  evidence  to  show  who 
are  the  stockholders  of  a  company,  although  he  adds  *'  it  is 
difl&cult  to  support  it  by  any  principle  of  common  law":  Sees. 
75,  76.  The  Stock  Exchange  is  a  private  corporation,  and 
the  weight  of  authority  and  the  better  rule  is,  that  the  entries 
in  its  books,  as  independent  evidence  against  third  persons, 
must  stand  upon  the  same  footing  as  entries  made  in  the 
books  of  companies,  partnerships,  and  individuals. 

In  the  case  of  Union  Bank  v.  Knapp,  3  Pick.  96,  reported 
in  15  Am.  Dec,  after  reviewing  many  authorities,  in  a  note 
on  page  195  the  conclusion  reached  was  declared  to  be,  that 
original  entries,  made  in  the  regular  course  of  the  business  by 
a  third  person,  and  in  some  jurisdictions  by  the  party  in  in- 
terest himself,  are  admissible  in  evidence,  after  his  death, 
insanity,  or  absence  from  the  state,  upon  proof  of  his  hand- 
writing. If  the  person  who  made  the  entries  is  alive,  and 
within  reach  of 'the  process  of  the  court,  he  must  be  called  to 
authenticate  them.  In  the  case  of  Elliott  v.  Dycke,  78  Ala. 
157,  it  was  held  that  "  when  a  witness  is  shown  to  be  dead, 
or  beyond  the  jurisdiction  of  the  court,  written  entries  and 
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memorials  of  a  transaction,  entered  in  the  usaal  course  of 
business,  and  which  are  shown  to  be  in  the  handwriting  of  the 
absent  or  deceased  witness,  and  purport  er  are  shown  to  have 
been  made  at  or  about  the  time  of  such  alleged  transaction^ 
are  admissible  in  evidence  in  any  issue  involving  the  trans- 
action to  which  they  relate."  The  case  of  Hancock  v.  Kelly^ 
81  Ala.  378,  is  to  the  same  effect. 

It  is  insisted  that  R.  J.  Terry  directed  that  the  Stock  Ex- 
change should  sell  the  stock,  and  for  this  purpose  the  Stock 
Exchange  was  his  agent.  The  power  of  attorney  of  the 
pledgor,  in  which  he  directed  that  the  stock  should  be  sold  by 
the  Stock  Exchange,  for  the  purposes  of  a  sale,  made  the 
Stock  Exchange  his  agent,  and  it  is  argued  that  Terry  is 
bound  by  the  entries  in  the  stock-book,  as  admissions  made 
by  an  agent.  The  only  ground  upon  which  the  entries  could 
be  admissible  as  the  declarations  and  admissions  of  an  agent 
binding  upon  the  principal  is,  that  they  were  explanatory  of 
some  contemporaneous  act  within  the  scope  of  his  authority, 
forming  part  of  the  res  gestae.  It  is  well  settled  that  the  ad- 
missions of  an  agent  as  to  bygone  transactions  do  not  bind 
his  principal:  Bradford  v.  Haggerthy,  11  Ala.  701;  Alnhama 
etc.  R.  R.  Co.  V.  Hawks,  72  Ala.  1 17;  47  Am.  Rep.  403;  3  Brick- 
ell's  Digest,  p.  25,  sees.  107,  108;  Western  Union  Tel.  Co.  v. 
Way,  83  Ala.  554.  The  declarations  and  admissions  them- 
selves are  not  competent  as  independent  evidence  to  prove  they 
were  made  contemporaneously  with  the  act,  or  to  show  they 
were  res  gestae.  This  must  be  proven  by  evidence  aliunde. 
The  witness  Embrey,  by  whom  the  preliminary  proof  in  re- 
gard to  the  books  was  made,  did  not  pretend  to  testify  that  ho 
saw  the  entries  made,  or  knew  when  they  were  made.  His 
evidence  on  this  point  was,  that  he  did  not  keep  the  books, 
but  that  Louis  Frierson,  the  secretary,  kept  them.  The  proof 
showed  that  Louis  Frierson  was  alive,  and  within  the  juris- 
diction of  the  court,  and  his  absence  was  not  accounted  for. 
The  admission  of  the  book  was  clearly  erroneous. 

The  charge  of  the  court  in  regard  to  the  measure  of  dam- 
ages is  fully  sustained  by  the  authorities:  Linam  v.  Reeves,  68 
Ala.  89;  Burke  v.  Hubbard,  69  Ala.  384. 

The  rulings  of  the  court  as  to  the  consideration  and  validity 
of  the  note,  and  the  conversion  of  the  stock  by  plaintiff,  as 
embodied  in  the  charges  given  and  refused,  applicable  to  the 
evidence  before  the  jury,  are  in  accord  with  the  principles 
of  law  herein  declared. 
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For  the  error  in  admitting  in  evidence  the  book  of  sales  of 
the  Stock  Exchange  Company,  without  first  laying  a  sufficient 
predicate,  the  cause  must  be  reversed. 

Reversed  and  remanded. 

Trover — Convirsion  —  What  Constittttks. — Conversion,  to  instain 
trover,  mast  be  a  destruction  of  the  plaintiff's  property,  or  some  unlawful 
interference  with  his  use,  enjoyment,  or  dominion  over  it,  or  a  withholding 
x>f  possession  under  a  claim  of  title  inconsistent  with  the  title  of  the  owner: 
Boiling  v.  Kirby,  90  Ala.  215;  24  Am.  St.  Rep.  789,  and  extended  note;  Mo- 
Phetera  v.  Page,  83  Me.  234;  23  Am.  St.  Rep.  772,  and  note;  Hale  r.  Ames, 
2  T.  B.  Mon.  143;  15  Am.  Dec.  150,  and  extended  note. 

Conversion  or  Pledged  Stock  —  What  Amounts  to:  See  Kullman 
V.  Oreenbaum,  92  Cal.  403;  27  Am.  St.  Rep.  150;  and  Swim  v.  Wilson,  90 
<:;al.  126;  25  Am.  St.  Rep.  110,  and  note. 

Conversion  or  Pledoed  Stock  —  Damages  rOR. — The  measure  of  dam< 
ages  for  the  wrongful  conversion  of  delinquent  stock  is  its  value  at  the  time 
of  the  conversion,  or  within  a  reasonable  time  thereafter:  Budd  v.  Multnomah 
etc  R'y  Co.,  15  Or.  413;  3  Am.  St.  Rep.  169.  See  also  Wright  v.  Bank,  110 
N.  Y.  237;  6  Am.  St.  Rep.  356,  and  note. 

Evidence  —  Books  of  Private  Corporations  as.  —  Books  of  account  of 
«  corporation  are  not  of  themselves  competent  evidence  to  establish  the  lia- 
bility of  a  director  to  the  corporation:  Eudd  v.  Robinson,  126  N.  Y.  113;  22 
Am.  St.  Rep.  816,  and  note.  In  an  action  on  an  oral  contract  of  insurance 
to  recover  for  a  loss  thereunder,  the  company's  book  of  entries  of  risks  taken, 
in  which  the  alleged  contract  is  not  entered,  is  not  admissible  to  prove  that 
there  was  no  contract:  Sanborn  v.  Fireman's  Ins.  Co.,  16  Gray,  448;  77  Am. 
Dec.  419.  The  books  of  a  corporation  may  be  received  in  evidence  in  contro- 
versies between  the  members,  but  they  are  not  evidence  against  strangers; 
CommxmweaUh  v.   Woelpler,  3  Serg.  &  R.  29;  8  Am.  Dec.  628,  and  note. 

Evidence  —  Declarations  ov  Agent  as  to  Past  Acts  as.  — The  decla- 
rations of  an  agent  after  the  fact  to  which  his  authority  extends  are  inadmis- 
sible to  charge  his  principal:  White/ord  v.  Burckmyer,  1  Gill,  127;  39  Am. 
Dec.  640,  and  note;  Reynolds  v.  Rowley,  3  Rob.  (La.)  201;  38  Am.  Dec.  233;  State 
Bank  v.  Johnson,  1  Mill  Const.  404;  12  Am.  Dec.  645.  See  also  International 
tie.  R.R.CO.  T.  Telepltone  etc.  Co.,  69  Tex.  277;  5  Am.  St.  Rep.  4& 
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Hull  v.  State. 

[29  Florida,  79.] 
OOKSTITUTIONAL  LaW  —  TaX  SaLES  —  EXTBNDINQ  TiMB  OT  REDEMPTIOir.  — 
A  purchase  of  land  by  a  private  party  at  tax  sale  is  a  contract,  which,  to- 
gether with  the  right  of  redemption  therefrom,  is  governed  by  the  law 
in  force  at  the  time  of  the  sale,  and  the  time  for  redemption  can  neither 
be  shortened  nor  extended  by  subsequent  legislation. 

William  B.  Lamar^  attorney-general^  for  the  plaintiflf  in  error. 

W.  B.  Owens,  for  the  defendant  in  error. 

Raney,  C.  J.  The  fifty-fourth  section  of  the  General  Revenne 
Act,  approved  June  13,  1887,  chapter  3681,  Laws  of  Florida, 
authorized  any  person  claiming  land  sold  for  taxes,  or  any 
creditor  of  any  such  person,  to  redeem  the  land,  on  the  terms 
and  in  the  manner  therein  stated,  "  within  one  year  next  suc- 
ceeding the  sale";  and  the  fifty-seventh  section  of  the  same 
statute  enacted  that  on  the  presentation  of  the  certificate  of 
sale  to  the  clerk  of  the  circuit  court,  or  his  deputy,  "  after  the 
expiration  of  time  provided  by  law  in  this  act  for  the  redemp- 
tion of  land  sold  as  aforesaid,  unless  the  same  have  been  re- 
deemed, he  shall  execute  to  the  purchaser,  or  his  heirs  or 
assigns,  a  deed  of  the  land  therein  described,  unless  it  shall 
be  shown  that  the  taxes  for  that  year  have  been  paid  before 
the  sale." 

In  the  case  before  us,  J.  C.  Greeley  bought  at  a  tax  sale 
made  by  D.  P.  Smith,  as  tax  collector  of  Duval  County,  on  the 
fifth  day  of  August,  1890,  the  land  mentioned  in  the  proceed- 
ings, the  same  having  been  sold  for  the  collection  of  unpaid 
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Btate  and  county  taxes  assessed  for  the  year  1889.  Smith,  as 
such  collector,  issued  to  Greeley  the  usual  certificate  of  sale, 
bearing  date  August  5,  1890,  and  afterwards  Greeley  assigned 
the  certificate  to  Rollins,  who,  on  the  tenth  day  of  November, 
1891,  presented  the  certificate  to  the  plaintiff  in  error,  clerk 
of  the  circuit  court  of  Duval  County,  and  demanded  that  he 
should  execute  and  deliver  to  him  a  tax  deed  for  the  land,  in 
accordance  with  law,  he  at  the  same  time  tendering  to  the 
clerk  his  lawful  fee  for  such  deed.  The  clerk  refused  to  issue 
the  deed,  and  thereupon  Rollins  applied  to  the  judge  of  the 
fourth  circuit  for  a  writ  of  mandamus  to  compel  him  to  issue  it. 

The  provisions  of  the  seventh  and  eighth  sections  of  a  stat- 
ute approved  June  10,  1891,  and  entitled  "  An  act  to  provide 
for  certifying  lands  to  the  comptroller,  upon  which  taxes  have 
not  been  paid  for  the  redemption  thereof,  and  for  the  forfeit- 
ure and  sale  of  lands  not  redeemed  "  (chapter  4011  of  the  stat- 
utes), are  the  sole  defense  made  by  the  clerk  to  the  writ  of 
mandamus  issued  by  the  judge. 

The  effect  of  preceding  sections  of  this  statute  is,  that  after 
the  first  day  of  January,  1892,  there  should  be  no  sales  of  lands 
for  either  state  or  county  taxes,  and  that  the  tax  collectors  of 
the  several  counties  should  open  their  books  for  the  collection 
of  taxes  on  the  first  Monday  in  November,  1891,  and  close 
them  on  the  first  Monday  in  April,  1892,  and  do  likewise  for 
each  succeeding  year,  and  when  they  shall  have  closed  their 
books  "  as  now  or  herein  provided,"  it  shall  not  be  lawful  for 
them  to  receive  further  moneys  remaining  due  for  taxes  on 
land.  All  lands  upon  which  taxes  have  not  been  paid  are 
then  to  be  certified  to  the  comptroller  and  clerks  of  the  cir- 
cuit court,  and  the  comptroller  is  required  to  make  publication 
within  one  year  of  all  lands  so  certified  to  him,  except  such 
as  may  have  been  redeemed  before  such  publication  or  are  not 
subject  to  taxation.  Redemption  in  the  officas  of  th«  ccrop 
troller  and  clerks  of  the  circuit  court  are  then  provided  foe, 
and  the  state's  title  to  all  lands  not  redeemed  at  the  expira- 
tion of  two  years  from  such  certification  becomes  absolute,  and 
the  landrf  are  to  be  placed  on  sale  by  the  state,  subject,  how- 
ever, to  the  right  of  redemption  at  any  time  after  the  expira- 
tion of  the  two  years  from  the  certification,  if  the  land  has 
not  been  sold  by  the  state. 

The  seventh  and  eighth  sections  are  as  follows:  — 

*'  Sec.  7.  No  deeds,  as  now  provided  by  law,  shall  issue 
upon  any  tax  certificate  now  outstanding,  for  two  years  from 
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the  passage  of  this  act;  and  any  person  or  persons  whose  lands 
may  have  heretofore  been  sold  for  taxes,  and  to  which  tax 
deeds  shall  not  have  been  issued  at  the  time  of  the  passage  of 
this  act,  shall,  at  any  time  within  two  years  from  the  passage 
of  this  act,  have  the  right  to  redeem  said  lands  by  taking  the 
steps  now  provided  by  law  for  the  redemption  of  lands  from 
tax  sales. 

**  Sec.  8.  Tax  deeds  to  all  lands  upon  which  tax  certificates 
may  be  now  outstanding,  and  which  shall  not  have  been  re- 
deemed, as  provided  in  section  7,  shall,  at  the  expiration  of 
two  years  from  the  passage  of  this  act,  issue  as  provided  by 
law  at  the  time  of  the  passage  of  this  act." 

The  ninth  section  provides  for  the  grading  and  pricing  of 
all  lands  to  which  the  state  may  acquire  title  under  the  act; 
and  the  tenth  section,  for  the  sale  of  the  same  and  the  deed  of 
conveyance  of  those  sold.  The  eleventh  section  repeals  all 
laws  and  parts  of  laws  in  so  far  as  they  may  be  in  conflict 
with  the  act;  and  the  twelfth  section  is,  that  the  act  "shall  be 
construed  in  connection  with  the  General  Revenue  Law,"  — 
such  a  statute  (c.  4010)  having  been  passed  at  the  same  ses- 
sion of  the  legislature,  and  approved  on  the  same  day. 

The  question  presented  for  ou^  decision  is  the  validity  of 
the  act  of  1891,  chapter  4011,  in  so  far  as  it  proposes  to  ex- 
tend the  time  for  redemption  of  the  purchase  made  by  Greeley 
at  the  tax  sale  of  August  5,  1890.  It  is  contended  by  the 
relator  that  the  statute  is,  both  as  to  himself  and  to  Greeley, 
unconstitutional  and  void,  for  the  reason  that  it  violates  the 
contract  of  the  sale. 

The  rights  of  Greeley  and  his  assignee  are  contractual,  and 
not,  as  in  Essex  Public  Road  Board  v.  Skinkle,  140  U.  S.  334, 
a  matter  of  mere  public  regulation  or  policy,  nor  a  mere  mat- 
ter of  law.  Greeley's  rights  arose  in  a  contract  of  bargain  and 
sale.  The  land  was  offered  for  sale  by  the  state,  through  its 
ofQcial  agent,  the  tax  collector  of  Duval  County,  under  a  stat- 
ute, the  validity  of  which  is  not  impeached,  and  a  compliance 
with  whose  essential  provisions  as  to  assessment  and  sale  is 
not  questioned,  even  if  it  be  that  the  appellant  could  raise 
both  or  either  of  such  questions  in  this  proceeding.  The  land 
was  offered  for  sale  under  the  terms  and  conditions  prescribed 
by  the  act  of  1887,  chapter  3681,  and  one  of  these  was,  that 
the  purchaser  should  have  a  deed  of  conveyance  of  the  land, 
unless  the  same  should  be  redeemed  within  one  year  next 
succeeding  the  sale,  by  making  the  payments   prescribed. 
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Greeley,  on  this  offer  being  made  at  public  outcry,  bid  for  the 
land,  and  his  bid  was  accepted,  and  he  having  paid  the 
amount  required  by  law,  the  formal  certificate  evidencing 
the  sale  to  him,  and  stating  that  he  would  be  entitled  to  a 
deed  if  the  land  should  not  be  redeemed  within  a  year,  was 
issued  to  him.  The  entry  into  the  agreement  was  the  act  of 
the  parties.  The  state  offered  the  land  for  sale,  Greeley  vol- 
untarily made  a  lawful  bid,  and  the  bid  was  accepted  and 
then  complied  with.  It  was  a  contract  between  the  etate  and 
Greeley,  and  its  terms  were  embodied  in  the  law  then  in  force: 
State  V.  Foley,  30  Minn.  350.  The  terms  of  the  contract,  in 
BO  far  as  the  rights  of  the  purchaser,  and  the  duties  or  ob- 
ligations of  the  state,  are  to  be  found  in  the  law  authorizing 
the  sale,  or  under  which  it  was  made.  "  But,"  says  Judge 
Taney,  speaking  for  the  supreme  court  of  the  United  States  in 
Bronson  v.  Kinzie,  1  How.  311,  315,  "the  mortgage  given  to 
secure  the  debt  was  made  in  Illinois  for  real  property  situated 
in  that  state,  and  the  rights  which  the  mortgagee  acquired  in 
the  premises  depended  upon  the  laws  of  that  state.  In  other 
words,  the  existing  laws  of  Illinois  created  and  defined  the 
legal  and  equitable  obligations  of  the  mortgage  contract"; 
and  in  Cargill  v.  Power,  1  Mich.  369,  the  decision  was,  that 
the  law  in  existence  at  the  time  a  mortgage  was  executed  and 
delivered  was  a  part  of  the  contract.  The  obligation  of  a  con- 
tract consists,  observes  the  supreme  court  of  the  United  States, 
in  its  binding  force  upon  the  party  who  makes  it.  This  de- 
pends on  the  laws  in  existence  when  it  is  made;  these  are 
necessarily  referred  to  in  all  contracts,  and  form  a  part  of 
them,  as  a  measure  of  the  obligation  to  perform  them  by  the 
one  party  and  the  right  acquired  by  the  other.  There  can 
be  no  other  standard  by  which  to  ascertain  the  extent  of 
either  than  that  which  the  terms  of  the  contract  indicate  ac- 
cording to  their  settled  legal  meaning;  when  it  becomes  con- 
summated, the  law  defines  the  duty  and  the  right,  compels 
one  party  to  perform  the  thing  contracted  for,  and  gives  the 
other  a  right  to  enforce  the  performance  by  the  remedies  then 
in  force:  McCracken  v.  Hayward,  2  How.  608.  In  the  case  of 
the  sale  of  land  for  taxes,  which  can  be  authorized  only  by 
the  state,  and  to  which  the  right  of  redemption  is  a  custom- 
ary, if  not  inseparable,  feature,  defining,  if  not  limiting,  the 
rights  of  the  purchaser  and  continuing  those  of  the  default- 
ing owner,  it  is  to  the  law  existing  at  the  time  of  the  sale  that 
one  reasonably  must,  and  to  it  only  that  one  naturally  would, 
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look  to  ascertain  the  period  of  redemption  and  the  rights  of 
the  purchaser  as  to  title  and  possession.  The  right  of  re- 
demption from  a  tax  sale  is  governed  by  the  law  in  force  at 
the  date  of  the  sale:  Merrill  v.  Dearing,  32  Minn.  479.  That 
the  obligation  of  a  contract  to  which  the  state  is  a  party  ia 
protected  from  violation  by  the  state  is  settled  law:  Cooley's 
Constitutional  Limitations,  274,  275,  and  note  2;  Fletcher  v. 
Peck,  6  Cranch,  87;  Davis  v.  Gray,  16  Wall.  203. 

That  the  extension  of  the  time  for  redemption  prescribed 
by  the  act  of  1887  —  one  year  next  after  the  sale  —  to  two 
years  from  the  passage  of  the  act  of  1891,  or  in  other  words, 
from  a  day  in  August,  1891,  to  one  in  June,  1893,  is  a  mate- 
rial impairment  of  essential  rights  guaranteed  to  Greeley  by 
the  contract  of  sale,  and  a  positive  diminution  of  the  duty 
imposed  by  the  contract  upon  the  state,  seems  to  our  minds 
undeniable,  in  the  light  of  natural  justice  and  common  reason. 
By  the  contract  right  to  a  deed  it  was  intended  and  implied 
that  upon  obtaining  the  deed  he  should  have  the  immediate 
right  to  the  ownership  and  exclusive  possession  and  use  of 
the  land,  with  all  the  beneficial  incidents  of  such  ownership. 
This  right  to  have  a  deed  after  the  fifth  day  of  August,  1891, 
and  the  rights  incident  thereto,  were  obligations  of  the  con- 
tract, and  to  postpone,  against  the  will  of  the  purchaser  or  of 
his  assignee  the  enjoyment  of  such  rights  for  even  a  day,  or 
the  shortest  period,  to  say  nothing  of  a  period  of  nearly  two 
years,  and  this,  too,  for  the  purpose  of  offering  to  the  owner,  or 
a  creditor,  during  the  time,  the  privilege  of  redeeming,  if  he 
shall  see  fit  to  exercise  it,  is  a  vital  and  patent  impairment  of 
such  obligation.  This  view  is  fully  sustained  by  satisfactory 
authority.  Judge  Cooley,  in  his  Constitutional  Limitations, 
291,  expresses  himself  as  follows:  So  a  law  is  void  which  ex- 
tends the  time  for  trhe  redemption  of  lands  sold  on  execution 
or  for  delinquent  taxes  after  the  sales  have  been  made;  for  in 
such  a  case  the  contract  with  the  purchaser,  and  for  which  he 
has  paid  his  money,  is,  that  he  shall  have  title  at  the  time 
then  provided  by  law;  and  to  extend  the  time  for  redemption 
is  to  alter  the  substance  of  the  contract  as  much  as  would  be 
the  extension  of  the  time  for  the  payment  of  a  promissory 
note.  And  the  same  author,  in  his  work  on  taxation,  says 
that  if  the  time  to  redeem  has  already  expired  before  the  pas- 
sage of  the  new  law,  it  is  manifest  such  law  can  have  no 
effect  upon  the  sale;  that  the  title  having  become  absolute, 
the  legislature  can  no  more  create  rights  in  the  land  in  favor 
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of  the  former  owner  than  it  can  in  favor  of  any  other  person; 
but  if  the  time  for  redemption  has  not  expired,  and  redemp- 
tion is  still  open  to  the  owner,  the  want  of  power  is  not  so  en» 
tirely  beyond  dispute.  Observing  that  in  one  case  {GauWt 
Appealy  33  Pa.  St.  94)  it  has  been  held  that  the  time  for  re- 
demption might  be  extended  from  one  to  two  years,  its  rea- 
soning being  based  on  the  liberal  construction  which  should 
be  put  upon  redemption  laws,  he  still  holds  that  the  decisions 
to  the  contrary  are  based  on  reasons  which  are  conclusive. 
"  The}',"  he  says,  "  plant  themselves  upon  the  principle  that 
the  obligation  of  the  contract  is  inviolable.  Now,  the  purchase 
at  a  tax  sale  is  clearly  a  contract.  It  is  made  under  the  law 
as  it  then  exists,  and  upon  the  terms  prescribed  by  the  law. 
No  subsequent  statute  can  import  new  terms  into  the  contract, 
or  add  to  those  before  expressed.  If  it  could  be  changed  in 
one  particular,  it  could  be  in  all;  if  subject  to  legislative  con- 
trol at  all,  it  is  wholly  at  the  legislative  mercy  ":  Cooley  on 
Taxation,  2d  ed.,  544,  545.  In  Robinson  v.  Howe,  13  Wis. 
341,  the  decision  was,  that  where  land  has  been  sold  for  taxes, 
under  a  law  which  provided  that  the  owner  might  redeem  it 
within  a  specified  time  after  the  sale,  it  is  not  in  the  power  of 
the  legislature,  by  a  subsequent  act,  although  passed  before 
the  expiration  of  that  time,  to  extend  the  privilege  of  redemp- 
tion for  a  longer  period;  that  to  extend  it  would  impair  the 
obligation  of  the  contract;  and  that  an  act  proposing  to  ex- 
tend the  time  of  redemption  does  not  affect  the  rights  of  an 
assignee  of  a  tax  certificate  issued  before  the  passage  of  the 
act,  although  the  assignment  was  made  and  the  tax  deed  was 
executed  after  the  passage  of  the  extending  act  and  in  the 
form  which  that  act  prescribed.  In  State  v.  McDonald,  2ft 
Minn.  145,  land  was  bought  in  by  the  state  at  a  tax  sale, 
and  the  comptroller,  pursuant  to  the  terms  of  the  law  un- 
der which  the  sale  was  made,  sold  and  assigned  the  certifi- 
cate of  sale.  After  this  assignment  was  made,  the  legislature 
passed  an  act  requiring  every  person  holding  a  tax  certifi- 
cate to  present  the  same  to  the  county  auditor  at  least 
ninety  days  before  the  expiration  of  the  time  to  redeem, 
and  the  auditor  to  notify  the  person  in  whose  name  the  land 
was  assessed  of  the  time  when  the  period  of  redemption 
would  expire.  Hitchings,  the  assignee  of  the  certificate,  did 
not  comply  with  this  act,  and  the  relator,  the  administrator 
of  the  owner  of  the  land,  claimed,  as  a  consequence  of  this 
omission,  the  right  to  redeem.     It  was  held  that  legislation 


Jan.  1892.]  Hull  v.  State.  101 


n 


ould  not,  by  any  act  subsequent  to  the  assignment,  impair 
*  to  any  extent  the  right  acquired  by  the  assignee  to  the  fee- 
•imple  of  the  land,  subject  to  the  redemption  provisions  of  the 
law  under  which  the  sale  was  made,  and  that  the  subsequent 
act  could  not,  without  violating  the  constitution,  be  applied  to 
a  case  where  the  right  under  the  sale  had  vested  in  any  per- 
son, other  than  the  state,  prior  to  its  passage.  The  doctrine 
announced  in  the  case  of  Merrill  v.  Bearing,  32  Minn.  479,  is, 
that  the  period  of  redemption  can  neither  be  shortened  nor 
extended  by  legislation  subsequent  to  the  sale.  In  Forqueran 
V.  Donnallyy  7  W.  Va.  114,  the  decision  was,  that  a  purchaser  of 
a  part  of  a  tract  of  land  at  a  sherifif's  delinquent  tax  sale, 
made  in  1860,  acquired  by  the  purchase,  payment  of  the  pur- 
chase-money, and  delivery  to  the  purchaser  of  the  sherifif's  re- 
ceipt therefor  the  right,  if  the  land  was  not  redeemed,  in  the 
manner  prescribed  by  a  designated  section  of  the  Virginia 
code,  within  two  years  from  the  sale,  to  obtain  a  deed  in  the 
mode  and  manner  prescribed  by  other  sections,  with  the  fur- 
ther privilege  to  the  owner  of  redeeming  after  the  expiration 
of  one  year  from  such  two  years,  if  no  deed  had  been  made  to 
the  purchaser;  that  the  right  so  acquired  grew  directly  out  of 
the  contract  of  sale  made  in  pursuance  of  the  law  under  which 
it  was  made;  that  the  right  was  an  equitable  right  or  interest, 
entitled,  on  the  failure  to  redeem,  to  ripen  into  a  full  legal 
title,  and  was  secured  by  the  provision  of  the  constitution  se- 
curing contracts  against  violations  by  legislation.  In  DlTce- 
man  v.  Dikeman,  11  Paige,  484,  it  was  held  that  where  lands 
have  been  sold  for  taxes  or  assessments  during  the  existence 
of  a  law  which  entitled  the  purchaser  to  an  absolute  deed,  or 
to  a  lease  for  a  limited  term,  in  case  the  premises  were  not  re- 
deemed within  a  specified  time,  it  is  not  competent  for  the 
legislature  to  extend  the  time  for  redemption,  and  thus  to 
deprive  the  purchaser  of  the  right  to  the  possession  and  enjoy- 
ment of  the  premises,  without  providing  an  adequate  compen- 
sation to  the  purchaser  for  his  loss  of  the  use  of  the  premises 
during  such  extension,  "  when,"  says  Chancellor  Walworth  in 
this  case,  "  Storms  became  the  purchaser  of  the  premises  in 
question;  therefore,  if  these  assessments  were  valid  and  the 
sale  regular,  his  contract  with  the  corporation,  under  the  sanc- 
tion of  the  law  of  the  state,  entitled  him  to  an  absolute  lease 
of  the  premises  at  the  end  of  the  two  years,  and  to  the  posses- 
sion and  use  of  the  same,  for  the  full  term  mentioned  in  his 
certificate  of  sale,  in  case  the  owners  of  the  land,  or  some  per- 
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Bon  for  them,  should  not  redeem  the  same  within  two  years, 
as  required  by  the  laws  then  in  force.  The  question,  then, 
which  arises  under  the  act  of  the  25th  of  May,  1841,  is,  whether 
it  was  competent  for  the  legislature  to  extend  the  time  for  re- 
demption, for  six  months  at  least,  beyond  the  two  years,  and 
thus  to  deprive  the  purchaser  of  the  possession  and  use  of  the 
premises  for  a  part  of  the  term  which  he  had  purchased  therein, 
without  any  compensation  whatever.  It  is  true,  the  fifth  sec- 
tion of  the  act  requires  an  additional  percentage  to  be  paid 
in  case  the  owners  shall  elect  to  redeem  within  six  montha 
after  the  service  of  notice  upon  the  occupant.  But  such 
owners  are  under  no  obligations  to  redeem;  and  there  is 
nothing  in  the  act  requiring  them  to  pay  the  purchaser  the 
rent  of  the  land,  or  any  interest  upon  the  purchase-money, 
during  the  time  he  is  kept  out  of  possession,  where  they  ne- 
glect or  refuse  to  redeem  the  premises  within  the  six  months. 
It  is  perfectly  evident,  therefore,  that  the  effect  of  such  a  law 
upon  the  rights  of  a  prior  purchaser,  who  had  only  purchased 
a  term  of  one  year  in  the  land,  would  be  to  deprive  him  of  the 
half  of  the  value  of  his  purchase,  in  case  the  land  should  not 

be  redeemed  at  the  end  of  six  months But  in  deciding 

upon  the  constitutionality  of  a  law  which  is  general,  and  which 
in  its  operation  may  totally  destroy  the  vested  rights  of  other 
persons,  I  am  not  at  liberty  to  declare  the  law  to  be  consti- 
tutional, merely  because  the  injury  to  one  of  the  parties  in  the 
particular  case  under  consideration  is  comparatively  small. 
For  if  the  law  is  constitutional  in  reference  to  this  case, 
it  is  also  constitutional  in  reference  to  the  purchase  of  a 
term  of  two  or  three  years  only,  where  the  purchaser  would 
probably  lose  the  entire  benefit  of  his  purchase,  and  the  whole 
amount  paid  for  the  term,  by  the  expiration  of  such  term  be- 
fore the  termination  of  the  chancery  suit." 

We  do  not  understand  Chancellor  Walworth  to  decide  that 
it  would  be  competent  for  the  legislature  to  extend  the  time 
for  redemption  against  a  purchase  made  before  the  passage  of 
the  extending  law,  even  if  such  law  provided  just  compensa- 
tion, but  that  he  was  merely  pronouncing  judgment  upon  the 
case  before  him,  including  that  of  the  absence  from  the  stat- 
ute of  the  specified  provisions  for  interest  and  rental.  We 
fail  to  perceive  the  principle  upon  which  the  vested  right  ac- 
quired in  the  property  through  the  contract  of  purchase  could 
be  taken  away  from  one  private  person  and  vested  in  another 
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for  his  individual  use  or  private  purposes,  even  upon  terras  of 
tb«  fullest  compensation. 

In  addition  to  these  tax  decisions,  there  are  others  of  con- 
vincing analogy.  In  Bronson  v.  Kinzie,  1  How.  311,  a  mort- 
gage contained  a  power  to  a  creditor  to  sell  on  breach  of  the 
condition,  and  thereby  pay  the  debt.  This  power,  when  given, 
was  valid  under  the  laws  of  the  state,  and  it  was  held  that 
laws  subsequently  passed,  giving  the  mortgagor  twelve  months 
to  redeem  the  property  from  the  purchaser  at  such  sale,  and 
prohibiting  the  sale  of  the  property  for  less  than  two  thirds  of 
its  appraised  value,  so  altered  the  remedy  of  the  creditor  as 
to  impair  the  obligation  of  the  contract,  and  hence  were  void 
as  to  such  mortgage,  and  a  sale  and  a  purchase  thereunder. 
See  also  McOracken  v.  Hayward,  2  How.  608.  Greenfield  v. 
DorriSf  1  Sneed,  548,  adjudged  unconstitutional  and  void,  as 
to  sales  under  prior  deeds  of  trust,  a  statute  which  provided 
that  "in  all  sales  of  real  estate  thereafter  to  be  made  under 
execution  or  deed  of  trust  which  by  existing  laws  is  subject 
to  redemption,  if  the  debtor  is  permitted  by  the  purchaser  or 
his  assignee  to  remain  in  possession,  he  shall  not  be  liable  for 
rent  from  the  date  of  the  sale  to  the  time  of  redemption;  and 
if  the  purchaser  or  assignee  shall  take  possession  under  his 
purchase,  upon  the  redemption  by  the  debtor  he  shall  be  en- 
titled to  a  credit  for  the  fair  rent  of  the  premises  during  the 
time  they  were  in  possession  of  the  purchaser."  Carroll  v. 
Rosaiter,  10  Minn.  174,  is  a  case  where,  in  1858,  and  where 
only  one  year  was  allowed  to  a  mortgagor  to  redeem  from  a 
mortgage  sale,  the  plaintiflf's  grantor  mortgaged  to  the  de- 
fendant, and  in  1861,  when  a  mortgagor  was  by  law  allowed 
three  years  to  redeem  from  such  a  sale,  the  mortgage  was 
foreclosed  by  advertisement.  The  sherifif  who  made  the  sale 
gave  the  mortgagee,  who  was  the  purchaser,  a  certificate 
stating  that  the  purchaser  would  be  entitled  to  a  conveyance 
in  three  years  from  the  date  of  sale.  The  court  held  that 
right  of  redemption  was  governed  by  the  law  in  force  when 
the  mortgage  was  executed,  and  that  the  certificate,  nor  its 
acceptance,  did  not  affect  the  rights  of  the  parties.  See  ilso 
Ooenen  v.  Schroeder,  8  Minn.  387.  In  Hillebert  v.  Porter,  28 
Minn.  496,  it  was  held  that  an  act  of  1878,  so  far  as  it  applied 
to  mortgages  executed  prior  to  its  passage,  and  required  to  be 
paid,  for  redemption  from  sales  under  the  powers  in  such 
mortgages,  a  greater  rate  of  interest  than  that  required  to  be 
paid  on  such  redemption  by  the  laws  in  force  at  the  time  of 
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the  execution  of  such  mortgages,  impairs  their  ohligation,  and 
is  void.  It  is  proper  to  note  here  a  remark  in  the  opinion  of 
the  court  in  this  case  as  to  certain  earlier  decisions  in  that 
state  which  might  be  relied  on  as  conflicting  with  our  views: 
**  Stone  V.  Bassetty  4  Minn.  215  (298),  was  upon  a  sale  under  a 
decree  in  an  action  to  foreclose,  and  the  court  held  the  stat- 
ute regulating  redemptions  from  sales  under  decrees  in  force 
at  the  time  of  the  sale  controlled  the  right  of  redemption. 
....  The  distinction  in  respect  to  rights  of  redemption  be- 
tween sales  under  decrees  and  sales  under  powers  are  more 
fully  and  clearly  made  by  the  opinions  in  Heyward  v.  Judd, 

4  Minn.  375  (483) The  decision  was  followed  —  not 

because  it  was  approved,  but  upon  the  rule  of  stare  decisis  — 
twice, — in  Berthold  v.  Holman,  12  Minn.  335;  93  Am.  Dec.  234; 
and  Berthold  v.  Fox,  13  Minn.  501;  97  Am.  Dec.  243.  It  is 
impossible  that  any  property  rights  now  depend  on  that  de- 
cision, and  for  that  reason  we  do  not  hesitate  to  express  our 
disapproval  of  it." 

In  OauWs  Appeal ^  33  Pa.  St.  94,  which  Judge  Cooley  refers 
to  in  his  work  on  taxation  as  one  sustaining  the  power  of  the 
legislature  to  extend,  by  subsequent  legislation,  the  period  of 
redemption,  the  passage  of  the  extending  act  intervened  the 
sale  and  the  execution  and  acknowledgment  of  the  deed.  The 
sale  was  made  by  the  sheriff  under  a  levari  facias  issuing  out 
of  a  court  in  which  the  judgment  had  been  entered  for  a  mu- 
nicipal paving  claim,  and  it  was  held  that  until  the  deed  was 
made  and  delivered  by  the  sheriff,  the  sale  —  which  was  re- 
garded to  all  intents  as  a  judicial  sale  —  was  liable  to  be  set 
aside  by  the  court  issuing  the  process,  and  to  which  it  was  re- 
turnable, and  in  which  the  deed  was  to  be  recorded,  and  that 
80  long  as  the  sale  was  in  fieri,  it  could  not  be  called  a  per- 
fected and  complete  sale.  The  court,  recognizing  the  rule  that 
the  obligation  of  no  contract  shall  be  impaired,  whether  it  be 
for  much  or  little,  yet  holds,  even  conceding  there  was  a  con- 
tract within  the  meaning  of  the  constitution,  that  the  several 
acts  under  consideration  constituted  a  system  of  remedies  for 
•nforcing  the  taxation  power,  and  that  the  legislature,  whose 
power  to  regulate  taxation  was  absolute  and  exclusive,  and 
extended  to  seizing  and  selling  to  the  highest  bidder  the  citi- 
zen's property  without  notice  to  him,  could,  in  the  exercise  of 
this  power,  and  as  a  part  and  parcel  of  such  system,  pass  the 
redeeming  act  as  one  of  the  necessary  means  to  the  constitu- 
tional end  of  enforcing  the  payment  of  taxes;  that  the  several 
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statutes  were  the  legislative  mode  of  attaining  that  object,  and 
one  of  them  was  as  constitutional  as  the  other. 

The  reasoning  of  this  decision  is  not  satisfactory  to  our 
minds.  If  it  be  that  the  judicial  feature  of  the  statutory  sys- 
tem should  distinguish  from  those  in  which  there  is  no  such 
feature,  then  it  is  only  necessary  to  say  that  this  feature  is 
not  a  characteristic  of  our  system. 

Our  conclusion  is,  that  the  contract  rights  acquired  by  Gree- 
ley under  his  purchase  would  be  violated  by  the  extension  of 
the  redemption  period  proposed  by  the  subsequent  statute, 
and  that  it  is  not  within  the  power  of  the  legislature  to  thus 
impair  them,  either  as  against  Greeley  or  against  his  assignee, 
whether  such  assignment  was  made  before  or  after  the  extend- 
ing statute.  This  is  not  a  case  in  which  the  state  was  the 
purchaser  at  the  tax  sale  and  held  the  certificate  at  the  time 
of  the  enactment  of  the  extending  statute,  and  subsequently 
transferred  it.  The  rule,  or  the  effect  of  the  statute  of  1891, 
in  such  a  case,  or  where  any  governmental  agency,  as  such, 
holds  the  certificate  at  the  passage  of  the  statute,  is  not  be- 
fore us  for  adjudication:  Board  of  Comm'rs  v.  Lucas,  93  U.  8. 
108;  Lucas  v.  Board  of  CommWs^  44  Ind.  524j  Essex  Public 
Board  v.  Skinkle,  140  U.  S.  334. 

The  judgment  is  aflHrmed. 

CoNSTTniTIONAL  LaW.  —  IMPAIRING   ObLIOATIOK    OT   CoiJTRACTS  BT  Rl* 

DKMFTiON  Laws:  See  notes  to  Scobey  v.  Oibson,  79  Am.  Dec.  495,  and  Sullivan 
T.  Bei~ry,  4  Am.  St.  Rep.  152,  as  to  the  validity  of  laws  affecting  titles  so* 
quired  uuder  judicial  sales.  In  the  latter  note  reference  is  made  to  Freemaa 
on  Executions,  sec.  315,  where  it  is  said  that  laws  operating  on  the  right  of 
redemption,  as  where  the  right  to  redeem  from  execution  sales  is  given  after 
the  creation  of  the  debt,  are  generally,  but  not  universally,  sustained.  Ift 
Thontpgon  v.  Sherrill,  51  Ark.  453,  it  is  held  that  the  right  to  redeem  lands 
from  a  tax  sale  depends  upon  the  statute  in  force  at  the  date  of  the  sale.  To 
extend  the  time  for  redemption  is  to  alter  the  substance  of  the  contract,  and 
a  fortiori  so  would  a  law  giving  a  right  to  redeem,  when,  by  the  law  under 
which  the  purchase  was  made,  the  right  to  the  deed  has  become  absolatci 
RoUint  T.  Wright,  93  Cal.  395. 
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[29  Florida,  179.] 
OoNSTmmoirAi   Law  —  Powkb   of   Leoislaturs  ovib  Dirscnn  A<v 

KHOWLKDOHKMTS.  — la  the  absence  of  any  inhibiting  constitational  liiii« 
itation,  and  except  as  against  prior  vested  rights,  the  legislature  ha» 
power  to  cure,  by  retroactive  legislation,  defective  acknowledgments  of 
deeds,  in  all  cases  where  the  purpose  of  the  acknowledgment  is  the 
admission  of  the  instrument  acknowledged  to  record  or  its  use  as  eri* 
dence. 

OoHSTiTUTioNAL  Law — Power  OF  Leoislatdrb  over  Aoknowlbdouents. 
—  A  statute  providing  that  deeds  theretofore  executed  and  acknowl- 
edged in  compliance  with  its  provisions  shall  have  the  same  force  and 
effect  as  if  executed  after  its  passage  validates,  from  its  approval,  every 
prior  acknowledgment  of  a  deed  made  out  of  the  state  conveying  land 
therein,  when  the  acknowledgment  of  snch  deed  complies  with  the  pro- 
visions  of  such  statute. 

Deeds  —  Acknowledgment  —  Deed  as  Evidence  to  Support. — When  a 
deed  is  referred  to  in  a  certificate  of  acknowledgment  in  such  manner  aa 
to  connect  the  former  with  the  latter,  or  make  it  substantially  a  part 
thereof,  and,  reading  them  together,  there  can  be  found  a  substantial 
compliance  with  the  demands  of  the  statute,  the  certificate  should  b« 
sustained. 

Deeds  —  Acknowledgments. — Statutory  Requirement  of  aw  Express 
Statement  or  Fact  iu  a  certificate  of  acknowledgment  cannot  be  sup- 
plied by  a  mere  presumption  of  such  fact. 

Deeds  —  Acknowledgments  —  Official  Capacttt  of  Officer. — A  cer- 
tificate of  acknowledgment,  of  itself,  or  aided  by  the  instrument  ac- 
knowledged, must  show  the  title  and  character  of  the  officer  taking  the 
acknowledgment,  but  this  may  be  shown  by  the  initials  of  the  office  as 
well  aa  if  his  title  were  fully  written  out. 

Deeds — Acknowledgments — Official  Capacitt,  how  mat  Appear. — 
The  title  of  an  officer  taking  an  acknowledgment  may  be  written  out 
fully  in  the  body  of  the  certificate,  and  when  this  is  done,  its  omission 
from  the  signature  is  immaterial;  or  the  title  of  the  officer  may  be  af- 
fixed to  the  signature,  and  if  so,  this,  of  itself,  is  sufficient,  and  the  use 
of  initials  generally  understood  to  stand  for  the  title  of  an  office  will 
answer  the  same  purpose  as  the  full  title. 

Acknowledgments  —  Initials  Sufficient  to  Indicate  Official  Capacitt 
—  Clerical  Errors  do  not  Defeat.  — Initials  of  title  of  an  officer  are 
■nfficient  to  indicate  his  character  when  taking  an  acknowledgment;  and 
clerical  errors  are  not  permitted  to  defeat  or  render  acknowledgments 
ineffectual,  when  they,  considered  alone,  or  read  in  connection  with  the 
instrument  acknowledged,  fairly  show  a  compliance  with  the  statute. 

Dbeds  —  Acknowledgments  —  Sufficiency  of.  —  A  certificate  of  acknowl- 
edgment must  be  held  sufficient,  when  it  shows,  either  alone,  or  aided 
by  the  instrument  acknowledged,  that  the  acknowledgment  was  made 
before  or  taken  by  any  officer  authorized  by  law  to  do  so. 

Deeds  —  Acknowledgments  —  Technical  Errors  will  not  Defeat.— 
It  is  the  policy  of  the  law  to  uphold  certificates  of  acknowledgment,  and 
whenever  substantial  compliance  with  law  is  found,  obvious  clerical 
errors  and  all  technical  defects  or  omissions  will  be  disregarded.     Inar* 
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tificialness  in  execution  cannot  be  permitted  to  defeat  them,  if,  looking 
at  them  as  a  whole,  they  reasonably  and  fairly  comply  with  the  law. 

Duds  —  Acknowledgments  —  Evidence  to  Soppobt  —  Pbssumptiok. — 
The  ins tru  meat  acknowledged  may  be  resorted  to  in  support  of  the  ae« 
knowledgment;  and  when  the  same  name  appears  as  a  witness  to  the 
execution  of  the  instrument,  and  to  the  certificate  of  acknowledgment  aa 
the  officer  taking  it,  it  will  be  presumed,  in  favor  of  the  certificate,  that 
both  names  represent  the  same  person. 

DsEDs  —  Acknowledgments  —  Evidence  to  Support.  —  When  a  certifi- 
eate  of  acknowledgment  to  an  instrument  states  the  title  of  an  officer 
not  authorized  to  take  the  acknowledgment,  but  the  signature  thereto^ 
together  with  its  suffix  alone,  or  read  in  connection  with  the  instrument, 
shows  an  officer  having  such  authority,  the  signature  and  its  suffix  will 
control. 

Deeds  —  Acknowledgments  by  Deputy  —  Pbesumption. — When  an  in- 
strument acknowledged  in  another  state  is  valid  if  acknowledged  befora 
the  clerk  of  a  court,  and  such  instrument  appears  to  have  been  acknowl- 
edged  before  the  deputy  clerk  of  such  court,  and  is  signed  by  him  as 
such,  and  has  the  seal  of  bis  office  attached,  it  will  be  presumed,  in  favor 
of  such  ackuowledgment,  that  the  clerk  had  authority  to  appoint  a  dep- 
uty, and  that  his  acknowledgment  is  valid. 

Deeds— Acknowledgments  before  Deputy.  —  A  certificate  of  acknowU 
edgment  is  not  the  less  the  act  of  the  proper  officer  because  made  by  his 
authorized  deputy. 

Deeds — Acknowledgments  —  Presumptiok  in  FAVOBor — Ofiicial  Seal. 
—  Statutes  regulating  the  recording  of  instruments  do  not  contemplate 
the  inscription  of  public  official  seals  upon  the  record.  If  an  acknowU 
edgment  of  an  instriiment  as  recorded  shows  by  its  language  that  the 
official  seal  of  the  officer  taking  it  was  thereto  affixed,  the  absence  of 
such  seal,  or  of  anything  representing  it,  from  the  record,  or  a  traa> 
script  thereof,  will  not  overcome  the  presumption  that  the  proper  seal 
was  affixed  to  the  original. 

Deeds  —  Acknowledgments.  —  A  Deputy  whose  principal  is  authorized  to 
take  acknowledgments  to  instruments  may  legally  take  them  in  his  own 
name  as  deputy,  without  mentioning  his  prinoipaL 

Acknowledgments  —  Seal  as  Evidence.  —  When  an  officer  taking  an  ac« 
knowledgment  affixes  his  official  seal  thereto,  no  other  evidence  of  bis 
official  character  is  required. 

Statutes  of  Sister  State  —  Evidbncb  of.  —  Courts  do  not  take  judicial 
notice  of  the  statutes  of  another  state.  They  can  be  proved  only  by 
producing  them,  or  a  certified  copy  thereof,  in  evidence. 

Deeds  —  Irregularity  Cubed  by  Statute  —  Record  as  Evidence.  — 
When  the  enactment  of  a  statute  cures  any  irregularity  in  the  acknowl* 
edgment  of  a  deed  to  land  within  the  state,  which  has  been  previously 
executed  in  another  state,  the  record  of  such  deed,  made  prior  to  the 
enactm«nt  of  the  statute,  is  also  cured  and  rendered  valid,  and  either 
such  record,  or  a  properly  certified  copy  thereof,  is  admissible  in  evidence. 

Evidence  —  Copy  of  Record  of  Deed  —  Objection,  when  Waived. — If 
the  introduction  of  a  certified  copy  of  the  record  of  a  deed  in  evidence 
is  not  objected  to  on  the  ground  that  it  hats  not  been  shown  that  the 
original  is  not  within  the  custody  or  control  of  the  party  offering  the 
copy,  such  objection  will  be  deemed  to  have  been  waived. 
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Fleming  and  Daniel^  Bullock  and  Burfordf  and  R.  L.  Ander- 
ton,  for  the  appellant. 

Raney,  C.  J.  Appellant  sued  appellee  in  ejectment,  and 
the  result  was  a  judgment  in  favor  of  defendant. 

The  first  error  assigned  is  the  refusal  of  the  judge  to  admit 
in  evidence  a  certified  copy  of  the  record  of  a  deed  of  the  land 
in  controversy,  a  lot  in  Ocala,  from  Hubbard  L.  Hart  and 
Mary  Elizabeth  Hart,  his  wife,  to  A.  G.  Summer  and  Henry 
Smith.  The  deed  purports  to  have  been  executed  for  and  ia 
consideration  of  six  hundred  dollars,  in  Thomas  County,  state 
of  Georgia,  July  9,  1863.     Its  conclusion  is  as  follows: — 

In  testimony  whereof,  we,  the  said  party  of  the  first  part, 
have  hereunto  set  our  hands  and  seals  this  the  day  and  year 
first  above  written.  Hubbard  L.  Hart,     [sbal] 

M.  E.  Hart.  [seal] 

Signed,  sealed,  and  delivered  in  presence, — 
Jacob  Kubitskik. 
T.  C.  Bbacewell,  J.  P. 

The  certificate  of  the  acknowledgment  made  by  the  gran- 
tors of  the  execution  of  this  deed  is  as  follows: — 

State  of  Georgia,         ) 
Thomas  County.) 

Be  it  remembered,  that  on  this  twenty-second  day  of  July, 
A.  D.  1863,  personally  came  before  me,  the  undersigned  deputy 
clerk  of  the  circuit  court  in  and  for  the  county  and  state 
aforesaid,  Hubbard  L.  Hart  and  Mary  Elizabeth  Hart,  who 
respectively  acknowledged,  each  for  himself  and  herself,  and 
the  said  Mary  Elizabeth  Hart,  being  absent  from  her  hus- 
band, the  said  Hubbard  L.  Hart,  acknowledged  voluntarily, 
without  fear  or  compulsion  of  or  from  her  said  husband,  that 
they  signed,  sealed,  and  delivered  the  foregoing  instrument 
for  the  purposes  therein  mentioned.  In  witness  whereof,  I 
herewith  set  my  hand  and  seal  of  office  the  day  and  year 
above  mentioned.  T.  C.  Bracewell, 

Deputy  Clerk  S.  &  J.  C. 

The  deed,  thus  executed  and  acknowledged,  was  admitted  to 
record  in  the  oSice  of  the  clerk  of  the  circuit  court  of  Marion 
County,  on  the  thirtieth  day  of  July,  1863,  by  the  clerk  of  that 
court.  His  certificate  of  the  record  need  not  be  set  out  A  copy 
of  this  record,  duly  certified  March  19, 1888,  by  the  then  clerk, 
being  oflFered  in  evidence,  was  objected  to  by  defendant,  on  the 
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general  ground  that  the  deed  had  'not  been  duly  proven,  ac- 
knowledged, and  recorded  as  required  by  law,  and  the  objec- 
tion having  been  sustained,  the  ruling  was  excepted  to. 

The  particulars  wherein  the  acknowledgment  or  the  copy 
of  the  record  was  objected  to  as  being  deficient  are  not  stated 
in  the  bill  of  exceptions;  still,  whatever  objection  might  have 
been  taken  here  to  the  generality  of  the  objection  below  had 
been  waived  by  the  specifications  of  the  particular  grounds  of 
objection  in  the  brief  of  counsel  for  appellant,  upon  whose  be- 
half alone  the  cause  has  been  argued  before  us:  Carpenter  v. 
Dexter,  8  Wall.  524. 

These  grounds  of  objection  are:  1.  That  it  does  not  appear 
that  the  parties  making  the  acknowledgment  were  known  to 
the  oflficer  taking  the  acknowledgment;  2.  A  deputy  cannot 
cannot  take  an  acknowledgment;  3.  It  does  not  appear  that 
the  officer  acted  within  his  jurisdiction;  4.  The  acknowledg- 
ment was  taken  before  an  officer  who  had  no  authority  to  take 
acknowledgment  of  deeds  in  this  state. 

At  the  time  of  the  execution  and  acknowledgment  of  the 
deed  in  question,  viz.,  July,  1863,  the  statute  regulating  the 
acknowledgment  or  proof  made  out  of  the  state  of  deeds  con- 
veying any  interest  in  real  estate  within  the  state,  for  the  pur- 
pose of  being  used,  or  of  entitling  such  deeds  to  be  recorded 
here,  was  that  of  February  3,  1834,  entitled  "An  act  concern- 
ing the  authentication  of  conveyances,"  as  amended  by  act  of 
February  27,  1840.  Tiie  first  section  of  the  act  of  1834  pro- 
vided that  the  deed  should  be  acknowledged  by  the  party  or 
parties  executing  the  same,  or  that  the  execution  thereof  by 
such  party  or  parties  should  be  proved  by  a  subscribing 
witness  thereto,  "  before  the  officers  hereinafter  named,  and 
in  the  manner  and  form  hereinafter  mentioned  ";  and  its 
second  section  enacted  that  no  acknowledgment  or  proof 
of  any  such  deed  "executed  or  acknowledged  out  of  the  state 
should  be  taken  by  an  officer  or  officers  aforesaid,  unless 
the  officer  taking  the  same  shall  know  or  have  satisfactory 
proof  that  the  person  making  such  acknowledgment  is  the 
individual  described  in  and  who  executed  the  deed  or  in- 
strument under  seal."  Its  third  section  provides,  "  in  ad- 
dition to  the  requisites  contained  in  the  preceding  sections," 
for  the  privy  examination  of  married  women  (residing  out  of 
the  territory)  executing  such  an  instrument;  and  the  fourth 
section  made  provisions  as  to  the  acknowledgments  made 
out  of  the  territory,  but  within  the  United  States,  and  was 
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supplanted  and  expressly  repealed  by  the  above-mentioned 
act  of  1840.     This  statute,  entitled  "An  act  in  amendment 
of"  the  former  act,  enacted  that  all  such  instruments  ac- 
knowledged out  of  the  territory,  but  within  the  United  States 
or  its  territories,  with  the  intent  to  be  used  or  recorded  here, 
should  be  acknowledged  or  proved  before  one  of  the  com- 
missioners appointed  under  the  act  of  January  24,  1831,  and 
in  those  cities  or  counties  wherein  no  commissioner  *'  is  or 
shall  be  appointed  under  said  law,  or  in  case  of  his  sickness, 
death,  or  inability  to  perform  the  duties  of  his  office,  where 
he  may  have   been  appointed,"   that  such  acknowledgment 
and  proof  might  be  taken  before  the  chief  justice,  judge,  pre- 
siding justice,  or  president  of  any  court  of  record  of  the 
United  States,  or  of  any  state  or  territory  thereof  having  a  seal 
and  a  clerk  or  prothonotary;  but  that  no  proof  of  acknowl- 
edgment taken  by  any  such  chief  justice,  judge,  presiding 
justice,  or  president  should  entitle  such  instrument  to  be  re- 
corded, unless  taken  within  some  place  or  district  to  which 
the  jurisdiction  of  the  court  to  which  he  belongs  should  ex- 
tend;   and  that  the  place  of  taking  such  acknowledgment 
should  be  set  forth  in  the  certificate,  and  also  that  the  court 
of  which  he  was  such  officer  was  a  court  of  record,  and  that 
such  certificate  of  acknowledgment  should  be  accompanied 
by  a  certificate  of  the  clerk  or  prothonotary  of  the  court, 
under  its  seal,  to  the  effect  that  the  former  officer  was  duly 
appointed  or  authorized  as  such  judge,  justice,  or  president. 
The  fifth  section  of  the  act  of  1834  relates  to  acknowledg- 
ments or  proofs  taken  out  of  the  United  States,  but  in  North 
or  South  America,  or  in  Europe;  and  the  sixth  or  remaining 
section  is,  that  the  certificate  of  such  acknowledgment  as 
aforesaid,  by  the  officer  before  whom  the  same  shall  be  taken, 
shall  contain  and  set  forth  substantially  the  matter  required 
to  be  done  or  proved  to  make  such  acknowledgment  eflFectual 
by  this  act. 

The  above  legislation  is  to  be  found  in  Thompson's  Digest, 
181,  182,  and  McClellan's  Digest,  216,  217,  the  word  "state" 
being  properly  substituted  for  that  of  "  territory  "  when  ap- 
plicable to  Florida. 

Thus  the  law  as  to  such  acknowledgment  or  proof  stood  in 
1873,  and  we  may  further  observe  that  up  to  this  time  ac- 
knowledgments or  proof  made  in  the  state  had  to  be  made 
before  the  officer  authorized  by  law  to  record  the  instrument, 
or  before  some  judicial  officer:  Act  of  Nov.  15,  1828;  McClel- 
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lan'a  Digest,  sec.  6,  p.  215;  or  before  a  notary  public:  Act  of 
Feb.  8,  1861;  McClellan's  Digest,  sec.  3,  p.  792. 

It  is  entirely  clear  that  there  was,  in  1863,  no  law  in  this 
fitate  authorizing  the  admission  to  record  of  a  deed  acknowl- 
edged out  of  the  state,  and  in  another  state  of  the  United 
States,  before  a  deputy  clerk  or  the  clerk  of  any  court,  nor 
before  even  a  judge  of  any  such  court  not  a  court  of  record  and 
having  a  seal  and  clerk  or  prothonotary;  and  unless  legislation 
subsequent  to  that  in  force  at  the  time  this  record  was  made 
had  legalized  the  record,  there  was  no  error  in  the  ruling  of 
the  judge  excluding  the  transcript  as  evidence  under  section 
21  of  article  16  of  the  constitution,  which  section  is  as  follows: 
"  Deeds  and  mortgages  which  have  been  proved  for  record 
and  recorded  according  to  law  shall  be  taken  as  prima  facie 
evidence  in  the  courts  of  this  state  without  requiring  proof  of 
the  execution.  A  certified  copy  of  the  record  of  any  deed  or 
mortgage  that  has  been  or  shall  be  duly  recorded  according 
to  law  shall  be  admitted  as  prima  facie  evidence  thereof,  and 
of  its  due  execution,  with  like  effect  as  the  original  duly 
proved,  provided  it  be  made  to  appear  that  the  original  is 
not  within  the  custody  or  control  of  the  party  oflFering  such 
copy." 

There  was  approved  by  the  governor  on  the  twenty-fourth 
day  of  February,  1873,  a  statute  entitled  "An  act  providing 
for  the  acknowledgment  of  deeds  and  other  conveyances," 
whose  first  section,  after  providing  that  deeds  executed  in 
this  state,  of  any  interest  in  lands  herein,  shall  be  executed 
in  the  presence  of  two  witnesses,  who  shall  subscribe  their 
names  as  such,  and  that  the  persons  executing  such  deeds 
may  acknowledge  the  execution  thereof  before  any  judge, 
clerk  of  the  circuit  court,  notary  public,  or  justice  of  the  peace 
within  the  state,  enacts  that  if  any  such  deed  or  conveyance 
of  land  shall  be  executed  in  any  other  state,  territory,  or  dis- 
trict of  the  United  States,  such  deed  may  be  executed  accord- 
ing to  the  laws  of  such  state,  territory,  or  district,  and  the 
execution  thereof  maybe  acknowledged  before  any  judge  or 
clerk  of  a  court  of  record,  notary  public,  justice  of  the  peace, 
or  other  oflBcer  authorized  by  the  laws  of  such  state,  territory, 
or  district  to  take  the  acknowledgment  of  deeds  therein,  or 
before  any  commissioner  appointed  by  the  governor  of  this 
state  for  such  purpose.  Its  second  section  provides  that  if 
such  deed  be  executed  in  a  foreign  country,  it  may  be  exe- 
cuted according  to  the  laws  of  such  country,  and  that  any 
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execution  thereof  may  be  acknowledged  before  certain  officers 
designated  therein,  they  being  some  of  those  designated  in  the 
fifth  section  of  the  act  of  1834,  and  others  besides.  The  third 
section  is  to  the  effect  that  if  any  such  deed  or  other  convey- 
ance shall  be  executed  and  acknowledged  in  any  other  state 
or  country  before  any  officer  not  having  an  official  seal,  he 
shall  have  attached  thereto  a  certificate  of  the  clerk,  or  other 
proper  certifying  officer  of  a  court  of  record,  or  certificate  of 
the  secretary  of  state,  minister  extraordinary,  minister  resi- 
dent, charge  d'affaires,  commissioner,  or  consul,  as  the  case 
may  be,  that  the  person  whose  name  is  subscribed  to  the 
certificate  of  acknowledgment  was,  at  the  date  thereof,  such 
officer  as  he  is  therein  represented  to  be,  that  he  believes  the 
signature  of  such  person  subscribed  thereto  to  be  genuine,  and 
that  the  deed  is  executed  and  acknowledged  according  to  the 
laws  of  such  state,  territory,  district,  or  foreign  country.  The 
fourth  section  of  this  statute  is  as  follows:  Any  deed  or  con- 
veyance heretofore  executed  and  acknowledged  in  compliance 
with  the  provisions  of  this  act  shall  have  the  same  force  and 
effect  and  be  as  valid  as  if  the  same  had  been  executed  after 
the  passage  of  this  act.  The  fifth  or  remaining  section,  pro- 
viding that  future  conveyances  not  recorded  within  six  months 
after  their  execution  shall  be  void  as  against  subsequent  pur- 
chasers, was  held  void,  on  account  of  not  being  within  the 
expression  of  the  title  of  the  act,  in  Carr  v.  Thomas^  18  Fla. 
736. 

A  purpose  of  this  act,  as  applicable  to  conveyances  made 
in  any  other  state  of  lands  located  here,  was  the  adoption  of 
the  laws  of  that  state  regulating  the  acknowledgment  of  con- 
veyances of  any  interest  in  real  estate  located  there.  This  is 
made  entirely  clear  by  the  provision  of  the  third  section,  which 
requires  that  the  certificate  therein  provided  for  in  cases  where 
the  officer  taking  the  acknowledgment  has  no  official  seal 
shall  state  that  the  deed  "is  executed  and  acknowledged  ac- 
cording to  the  laws  of  such  state,  territory,  district,  or  foreiga 
country."  This  provision  implies,  beyond  doubt,  that  wher- 
ever an  acknowledgment  shall  be  in  accordance  with  the  laws 
of  the  state  where  it  was  executed  and  acknowledged,  it  will  be 
sufficient,  however  wanting  it  may  be  in  any  requisite  pre- 
scribed by  previous  laws  of  our  own  state  as  to  acknowledging 
deeds  executed  beyond  its  limits.  It  is  unnecessary  to  stop 
to  inquire  if  the  second  section  of  the  act  of  1834  is  repealed; 
for  even  if  it  is  not,  and  a  deed  acknowledged  in  accordance 
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with  its  provisions,  as  amended  by  the  act  of  1840,  will  still 
be  entitled  to  record,  it  is  entirely  clear  that  the  act  of  1873 
has  established  at  least  an  additional  rule,  which  renders  any 
acknowledgment  made  in  accordance  with  the  laws  of  the 
state  where  it  is  executed  sufficient,  though  its  certificate  does 
not  state,  in  compliance  with  former  legislation,  that  the 
officer  taking  the  acknowledgment  knew  or  had  satisfactory 
proof  that  the  person  making  it  was  the  individual  described 
in  and  who  executed  the  deed.  Had  the  deed  in  question  been 
executed,  acknowledged,  and  recorded  subsequent  to  the  act 
of  1873,  there  would  certainly  have  been  nothing  in  the  first 
objection  made  to  the  introduction  of  the  copy  of  the  record 
thereof,  nor  is  there  anything  in  this  objection  if  the  fourth 
section,  supra,  of  the  act  of  1873  is  not  ineflfectual,  in  so  far  as 
applicable  to  the  circumstances  of  the  case  before  us. 

The  power  of  a  legislature,  in  the  absence  of  any  inhibiting 
constitutional  limitation,  to  cure  by  retroactive  legislation  de- 
fective acknowledgments  in  all  cases  where  the  purpose  of  the 
acknowledgment  is  admission  of  the  instrument  acknowledged 
to  record,  or  its  use  as  evidence,  is,  except  as  against  prior 
vested  rights,  unquestionable.  The  legislature,  when  enact- 
ing the  statutes  of  1834  and  1840,  could  have  dispensed  with 
any  requirement  as  to  acknowledgments  to  be  found  in  them, 
and  this  being  so,  it  has  the  authority,  at  least  in  all  cases  of 
mere  irregularity,  or  where  no  vested  rights  are  affected,  the 
power  to  do  the  same  by  subsequent  legislation:  Cooley's  Con- 
stitutional Limitations,  5th  ed.,  458,  471;  City  of  Jacksonville 
V.  Basnett,  20  Fla.  525;  Webb  on  Record  of  Title,  sec.  97; 
Gordon  v.  Collett,  107  N.  C.  362;  Barton  v.  Morris,  15  Ohio, 
408;  Watson  v.  Mercer,  8  Pet.  88;  Buckley  v.  Early,  72  Iowa, 
289;  Green  v.  Abraham,  43  Ark.  420;  Johnson  v.  Richardson, 
44  Ark.  365. 

The  intention  of  the  legislature  in  enacting  the  fourth  sec- 
tion of  the  act  of  1873  was  at  least  to  render  valid  any  irregu- 
larity in  the  acknowledgment  of  a  deed  of  conveyance  of  land 
which  had  been  previously  executed  in  another  state,  if  the 
execution  of  the  deed  and  of  the  acknowledgment  were  in  com- 
pliance with  the  laws  of  the  state  where  the  execution  took 
place.  This  intention  extended  to  making  the  acknowledg- 
ment as  valid,  at  least  from  the  approval  of  the  statute,  as  if, 
at  the  time  of  the  execution  of  the  acknowledgment,  the  law 
of  thi»  state  had  provided  that  deeds  of  conveyance  executed 
according  to  the  law  of  the  state  of  its  execution  might  be 
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acknowledged  according  to  the  laws  of  the  state  regulating  the 
acknowledgment  there  of  deeds  of  lands  located  here. 

Upon  the  trial  of  the  cause,  the  plaintiflf,  to  support  the  in- 
troduction of  the  above  deed  as  testimony,  read  in  evidence 
sections  2690,  2705,  2706,  and  2707  of  the  code  of  Georgia  of 
1873.  The  substance  of  these  sections,  so  far  as  material 
here,  is  as  follows:  — 

Sec.  2690.  A  deed  to  lands  in  Georgia  must  be  in  writing, 
eigned  by  the  maker,  attested  by  at  least  two  witnesses,  and 
delivered  to  the  purchaser,  or  some  one  for  him,  and  be  made 
on  a  valuable  or  good  consideration. 

Sec.  2705.  Every  deed  conveying  lands  shall  be  recorded 
in  the  office  of  the  clerk  of  the  superior  court  of  the  county 
where  the  lands  lie. 

Sec.  2706.  To  authorize  the  record  of  a  deed  to  realty,  it 
must,  if  executed  in  Georgia,  be  attested  by  a  judge  of  a  court 
of  record  of  that  state,  or  a  justice  of  the  peace,  or  notary 
public,  or  the  clerk  of  the  superior  court  in  the  county  in 
which  the  three  last-mentioned  officers  respectively  hold  their 
appointments;  or  if,  subsequent  to  its  execution,  the  deed  is 
acknowledged  in  the  presence  of  either  of  the  above-named 
officers,  that  fact,  certified  on  the  deed  by  such  officer,  shall 
entitle  it  to  be  recorded. 

Section  2707  relates  to  proof  by  a  subscribing  witness. 

These  sections  are  shown  by  the  code  to  be  legislation  of 
prior  date  to  the  executiqn  and  acknowledgment  of  the  deed 
under  discussion. 

It  is  apparent  from  the  first  of  these  sections  that  the  deed, 
considered  as  separate  from  the  acknowledgment,  was  exe- 
cuted in  accordance  with  the  law  of  Georgia;  and  as  it  was 
signed,  sealed,  and  delivered  in  the  presence  of  two  subscrib- 
ing witnesses,  such  execution  was  also,  we  may  state,  in  com- 
pliance with  our  own  laws  in  force  at  that  time  controlling 
the  mere  transfer  of  the  title  from  Hart,  and  hence  the  deed 
is  one  which,  in  so  far  as  the  conveyance  of  Hart's  fee  is  con- 
cerned, is  valid  and  efl*ectual  under  the  laws  of  both  states. 

There  was,  in  the  Georgia  law,  nothing  requiring  the  certifi- 
cate to  state  that  the  officer  taking  the  acknowledgment  knew 
or  had  satisfactory  proof  that  a  person  making  an  acknowl- 
edgment was  the  individual  described  in  and  who  executed 
the  deed,  and  this  being  so,  the  first  objection  made  to  the 
acknowledgment  and  copy  of  the  record  ofiered  in  evidence 
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fails:  Brunswick- Balke-Collender  Co.  v.  Bracketty  37  Minn.  58; 
Sanford  v.  Bulkley,  30  Conn.  344. 

The  second  and  fourth  objections  will  be  considered  to- 
gether. Reversing  the  order  of  their  statement,  they  are,  in 
effect,  that  the  acknowledgment  was  taken  before  an  officer 
who  had  no  authority  to  take  it,  according  to  (such  being  our 
understanding  of  the  use  made  of  the  word  "  in,"  by  counsel 
in  stating  their  fourth  objection)  the  laws  of  this  state,  and 
was  moreover  taken  before  a  deputy  of  such  officer,  and  that 
a  deputy  could  not  take  such  an  acknowledgment. 

To  decide  whether  the  acknowledgment  was  made  before 
or  taken  by  an  officer  recognized  by  the  act  of  1873  as  com- 
petent to  take  it,  we  must  first  ascertain  what  officer  took  it. 
According  to  the  body  of  the  certificate,  it  was  taken  before  a 
deputy  clerk  of  the  circuit  court  of  Thomas  County,  Georgia, 
but  when  we  look  at  the  signature  to  the  certificate,  we  find 
that  he  does  not  sign  as  acting  in  that  capacity,  and,  more- 
over, we  are  not  informed  that  there  was  any  "  circuit  court" 
in  Georgia.  Counsel  for  appellant  contends  that  the  words 
and  initials  "  *  Deputy  Clerk  S.  &  J.  C  stand  for  and  mean 
deputy  clerk  of  superior  court  and  justice  of  peace."  To 
reach  this  conclusion,  they  invoke  the  aid  of  the  attestation  of 
the  deed,  in  which  it  will  be  found  that  a  person  of  the  same 
name,  "T.  C.  Bracewell,"  is  one  of  the  attesting  witnesses,  he 
affixing  to  his  signature  there  the  initials  J.  P.  There  is  no 
doubt  that  the  instrument  acknowledged  may  be  resorted  to 
for  support  to  the  acknowledgment:  Einstein  v.  Shouse,  24  Fla. 
490;  Brunswick- Balke-Collender  Co.  v.  Brackett,  37  Minn.  58; 
Owen  V.  Bakery  101  Mo.  407;  20  Am.  St.  Rep.  618;  Wells  v. 
Atkinson,  24  Minn.  161;  Samuels  v.  Shelton,  48  Mo.  444;  Sharpe 
r.  Orme,  61  Ala.  263;  Carpenter  v.  Dexter,  8  Wall.  513;  Luff- 
borough  V.  Parker,  12  Serg.  <fe  R.  48.  In  Carpenter  v.  Dexter^ 
8  Wall.  513,  the  deed  purported  to  have  been  signed,  sealed, 
and  delivered  in  the  presence  of  two  witnesses,  one  of  whom 
eigned  his  name  as  "  H.  Wendell,  Jr."  The  certificate  of  ac- 
knowledgment purported  to  have  been  taken  before  and  signed 
by  "  H.  Wendall,  Jr.,  Justice  of  the  Peace,"  and  stated  that 
"  the  above-named  Walter  T.  Davenport,  who  has  signed  and 
sealed  and  delivered  the  above  instrument  of  writing,  person- 
ally appeared  before"  such  undersigned  justice  of  the  peace, 
and  acknowledged  the  same,  but  it  omitted  to  state,  in  the 
language  of  the  statute,  that  the  person  making  the  acknowl- 
edgment was  personally  known  to  the  officer  to  be  the  person 
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who  executed  the  deed,  or  had  been  proved  by  credible  wit- 
nesses to  be  such.  The  court,  after  observing  that  '*  one  of  the 
subscribing  witnesses  was  the  justice  of  the  peace  before  whom 
the  acknowledgment  was  taken,"  and  referring  to  the  above 
statement  of  the  certificate  as  following  immediately  the  at- 
testation clause,  remarks:  '*  Read  thus,  with  the  deed,  the 
certificate  amounts  to  this:  that  the  grantor  personally  ap- 
peared before  the  officer,  and  in  his  presence  signed,  sealed, 
and  delivered  the  instrument,  and  then  acknowledged  the 
same  before  him.  An  affirmation  in  the  words  of  the  statute 
could  not  more  clearly  express  the  indentity  of  the  grantor 
with  the  party  making  the  acknowledgment."  In  Luffhor- 
ough  V.  Parker  J  12  Serg.  &  R.  48,  the  statute  required  that 
deeds  should  be  proved  by  a  subscribing  witness,  and  A  B 
made  the  proof,  which  did  not  state  that  he  was  a  subscribing 
witness,  yet  by  reference  to  the  deed  it  appears  from  his  name 
that  he  was  one,  and  the  proof  was  held  sufficient.  It  is  ap- 
parent that  in  the  former  of  these  cases  the  identity  of  the 
witness  and  of  the  person  taking  the  acknowledgment  is  pre- 
sumed from  identity  of  name,  and  that  a  similar  presumption 
is  made  in  the  second  case  as  to  the  person  subscribing  the 
deed  as  a  witness  and  the  one  proving  its  execution;  yet  the 
court  does  not  make  this  presumption  supply  of  itself,  in 
the  former  case,  the  express  statement  as  to  identity  of  the 
grantor  and  person  acknowledging  required  by  the  statute  to 
be  made.  In  the  other  case,  no  corresponding  statement  as  to 
identity  was  exacted  by  the  law  controlling  the  certificate  of 
proof  of  execution.  Where  a  deed  is  referred  to  in  a  certifi- 
cate in  such  manner  as  to  connect  the  former  with  the  latter, 
or  make  it  substantially  a  part  thereof,  as  is  the  case  here, 
and  reading  them  together  there  can  be  found  a  substantial 
compliance  with  the  demands  of  the  statute,  the  certificate 
should  be  sustained;  but  we  cannot  supply  the  statutory  re- 
quirement of  an  express  statement  of  a  fact  in  a  certificate  by 
a  mere  presumption  of  such  fact,  and  for  the  reason  that  the 
officer's  statement,  and  not  the  presumption,  is  the  evidence 
expressly  called  for  by  the  statute  to  prove  the  particular  fact. 
This  rule  is  not  violated  in  either  of  the  above  cases,  nor  by 
our  concluding  here,  as  we  do,  that  the  witness  and  Deputy 
Clerk  Brace  well  were  one  and  the  same  person:  Mott  v.  Smith, 
16  Cal.  534;  Hogans  v.  Carruth,  18  Fla.  588.  This  conclusion 
or  presumption  does  not,  however,  render  the  certificate  of 
Bracewell  sufficient  under  the  second  section  of  the  act  of 
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1834,  there  being  absent  from  it  the  substantial  affirmative 
statement  as  to  the  identity  of  parties  to  be  found  in  Carpenter 
y.  Dexter,  8  Wall.  513. 

The  certificate,  of  itself,  or  aided  by  the  instrument  acknowl- 
edged, must  (unless  parol  evidence  be  admissible  for  such 
purpose,  —  a  point  not  presented)  show  the  character  of  the 
officer  taking  the  acknowledgment,  and  when  we  have  learned 
this  much,  we  must  ascertain  whether  lie  was  authorized  to 
take  it.  The  title  of  the  officer  may  be  written  out  fully  in 
the  body  of  the  certificate,  and  when  this  is  done,  its  omission 
from  the  signature  is  immaterial:  Colby  v.  McOmher^  71  Iowa, 
469;  Brown  v.  Farran,  3  Ohio,  140;  or  it  may  be  affixed  to 
the  signature;  and  if  so,  this  is  of  itself  sufficient:  Devlin  on 
Deeds,  sec.  501 ;  Russ  v.  Wingate,  30  Miss.  440.  The  use  of 
initials  generfilly  understood  to  stand  for  the  title  of  an  office 
will  answer.  In  Rowley  v.  Berrian,  12  111.  198,  where  an  offi- 
cer affixed  to  his  signature,  "N.  P.  for  the  city  of  Quincy,  in 
Adams  County,  Illinois,"  the  initials  were  held  to  mean  no- 
tary public;  and  J.  P.  was  decided  to  signify  justice  of  the 
peace,  in  Shattuck  v.  People,  4  Scam.  477.  In  Russ  v.  Win- 
gate,  30  Miss.  440,  the  certificate  began,  "State  of  Mississippi, 
Hancock  County,"  and  concluded,  "Given  under  ray  hand 
and  seal,  this  day  and  year  above  written.  Lewis  Y.  Folsom, 
J.  P.  H.  C.  [Seal]."  There  was  no  other  designation  of  the 
officer,  yet  it  was  held  to  be  a  sufficient  designation  of  the 
officer  as  a  justice  of  the  peace.  See  also  Final  v.  Backus,  18 
Mich.  218;  Sparrow  v.  Hovey,  41  Mich.  708;  State  v.  Manley, 
1  Over.  428;  Stinson  v.  Russell,  2  Over.  40;  Major  v.  State,  2 
Sneed,  15;  Burton  v.  Pettibone,  5  Yerg.  442.  In  McDonald  v. 
Morgan,  27  Tex.  503,  the  affidavit  of  a  subscribing  witness  to 
a  deed  executed  in  Liberty  County,  Texas,  was  made  March 
13,  1838,  before  a  person  signing  himself  "  George  W.  Miles, 
R.  L.  C,"  which  was  followed  by  a  certificate  of  the  record, 
on  May  4,  1838,  of  the  deed,  "in  my  office,"  headed  "Republic 
of  Texas,  Liberty  County,"  and  signed  as  above.  A  statute  in 
1841  validated  all  records  of  deeds  acknowledged  before  cer- 
tain officers,  among  whom  was  "  the  clerk  of  the  county  court 
in  whose  office  such  record  is  proposed  to  be  made."  The 
law  in  force  at  the  time  of  the  record  made  clerks  of  the 
county  courts  recorders  for  their  respective  counties,  and  it 
was  held  that  the  official  character  of  the  officer  as  clerk  of 
the  county  court  and  ex  officio  recorder  was  sufficiently  in- 
.dicated.     As  somewhat  on  the  same  line  is  Owen  v.  Baker, 
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101  Mo.  407,  20  Am.  St.  Rep.  618,  where  there  was  a  certifi- 
cate giving  at  the  outset  the  state  and  county,  and  signed 
"James  C.  Jackson,  Recorder,"  and  stating  in  the  body  that 
the  grantor  appeared  "  in  open  court "  and  acknowledged  the 
deed,  such  certificate  being  followed  by  a  statement,  similarly 
signed,  twenty  days  subsequently,  to  the  effect  that  the  sub- 
scriber had  duly  recorded  the  instrument.  The  statutea  re- 
quired the  acknowledgment  to  be  made  before  the  circuit 
court  of  the  county  wherein  the  estate  was  situated,  and  that 
the  clerk  of  the  court  should  indorse  upon  the  deed  a  certifi- 
cate thereof,  "  under  the  seal  of  the  court,"  and  it  also  made 
the  clerk  of  the  designated  court  recorder  of  deeds.  "  Jack- 
son, who  signed  the  certificate,"  says  the  opinion,  "  was  re- 
corder only  by  virtue  of  his  office  as  circuit  clerk.  His 
description  of  himself,  therefore,  as  recorder  indicated  likewise 
that  he  was  circuit  clerk,  and,  with  the  recitals  in  the  acknowl- 
edgment, made  it  clear  that  it  was  taken  by  him  as  clerk. 
As  circuit  clerk  he  was  authorized  to  take  the  acknowledg- 
ment, but  as  recorder  he  had  no  such  authority In 

this  case  the  acts  of  the  sheriff  [the  grantor]  and  court  de- 
scribed in  the  certificate  of  Jackson  were  valid  if  performed 
before  him  as  circuit  clerk,  but  not  as  recorder." 

Not  only  do  the  courts  hold  initials  sufficient  to  indicato 
the  character  of  the  officer  taking  an  acknowledgment,  but 
they  do  not  permit  clerical  errors  to  defeat  or  render  acknowl- 
edgments ineffectual,  when  they,  considered  alone,  or  read  in 
connection  with  the  instrument  acknowledged,  fairly  show  m 
substantial  compliance  with  the  statute.  In  Blythe  v.  Houi' 
ton,  46  Tex.  65,  79,  there  was  offered  in  evidence  a  certified 
copy  of  the  record  of  a  deed,  which  was  objected  to,  on  the 
ground  that  the  certificate  of  acknowledgment  did  not  show  of 
what  county  the  officer  giving  the  certificate  was  notary  pub- 
lic, nor  that  he  was  a  notary  public  when  the  acknowledg- 
ment was  taken.  The  certificate  commenced,  "The  state  of 
Texas,  county  of  Hopkins,"  and  recited  the  appearance  of  the 
parties  before  the  "  undersigned  authority,"  and  concluded, 
"  Witness  my  hand  and  official  seal  at  Douglass,  this  sixth 
day  of  October,  A.  D.  1854,"  being  signed,  "  John  R.  Clute, 
Notary  Public,  N.  C."     "The  objection,"  says  the  supreme 

court  of  Texas,  "was,  we  think,  properly   overruled 

The  discrepancy  between  the  county  named  in  the  outset  and 
the  letters  designating  his  county  appended  to  the  signatures 
might  easily  be  accounted  for,  and  certainly  was  not  of  suffi- 
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cient  importance  to  invalidate  the  record."  In  reaching  this 
conclusion,  the  court  remarks  that  McDonald  v.  Morgan^  27 
Tex.  503,  "  is  nearly  in  point  as  to  the  sufficiency  of  the  sig- 
nature, which,  it  must  be  assumed,  was  authenticated  with 
the  official  seal  of  the  notary,  showing  the  words  'Notary 

Public,  county  of ,  Texas.' "   Merchants^  Bank  v.  Harrison^ 

39  Mo.  433,  93  Am.  Dec.  285,  is  a  case  in  which  the  notary 
public  who  took  the  acknowledgment  of  a  deed  offered  in  evi- 
dence described  himself  in  the  body  of  the  acknowledgment  as 
a  notary  public  within  and  for  the  county  of  Livingston,  but 
appended  to  his  signature  his  official  character  in  the  follow- 
ing words:  "Notary  Public,  Howard  County";  and  the  su- 
preme court  said  they  were  inclined  to  think  that  the  deed 
should  have  been  admitted,  but  being  excluded,  there  was 
still  evidence  enough  to  show  a  prima  facie  right  to  recover. 
In  Agan  v.  Shannon,  103  Mo.  661,  the  certificate  of  acknowl- 
edgment, after  stating  that  W.  L.  H.  Frazier  appeared  in  the 
probate  court,  in  open  court,  and  acknowledged  the  deed,  con- 
cluded, including  the  signature,  as  follows:  "In  testimony 
whereof,  I,  W.  L.  H.  Frazier,  judge  of  said  court,  have  here- 
unto set  my  hand  and  affixing  my  private  seal M.  L. 

Wyrick,  Probate  Judge."  A  private  seal  was  affixed,  and 
there  was  also  a  statement  that  no  seal  of  office  had  yet  been 
provided.  It  was  held,  overruling  Lincoln  v.  Thompson^  75 
Mo.  623,  that  the  certificate  was  good. 

Viewing  the  certificate  of  acknowledgment  in  the  light  of 
the  Georgia  law,  it  must  be  held  sufficient,  if  we  can  learn 
from  the  certificate,  either  alone  or  aided  by  the  instrument 
acknowledged,  that  the  acknowledgment  was  made  before  or 
taken  by  any  officer  authorized  by  such  law  to  do  so.  From 
the  Georgia  law  as  proved,  it  appears  that,  among  other  offi- 
cers, either  a  clerk  of  the  superior  court  or  a  justice  of  the 
peace  could  take,  in  that  state,  an  acknowledgment  of  a  con- 
veyance of  land  situate  therein;  and  hence  if  the  description 
following  and  constituting  a  part  of  the  signature  fairly  indi- 
cates either  of  these  officers,  the  acknowledgment  must  be 
sustained.  Invoking,  as  we  lawfully  may  and  properly 
should  do,  the  aid  of  the  attestation  of  the  deed,  our  con- 
clusion is,  that  each  of  the  above  official  capacities  is  suffi- 
ciently indicated.  The  final  C  may,  in  the  light  of  the 
authorities,  be  regarded  as  a  clerical  error,  and  intended  for 
a  P,  and  so  treating  it,  the  quotation  would  read,  "  Deputy 
clerk  of  the  superior,  and  justice  of  the  peace."    The  omission 
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of  the  word  "  court,"  or  the  letter  C,  as  standing  for  "  court," 
after  the  letter  S,  cannot  be  regarded  as  material,  but  its  ab« 
eence,  in  view  of  the  liberal  principles  of  law  always  obtaining 
and  to  be  applied  in  support  of  these  instruments,  will  be 
supplied.  The  letter  S  can,  in  view  of  the  Georgia  law,  be 
given  no  other  signification  than  as  standing  for  "superior"; 
and  informed,  as  we  are,  by  this  law  that  a  clerk  of  the  supe- 
rior court  may  perform  the  official  functions  in  question,  we 
must  elect  between  ignoring  the  clear  indication  of  the  words 
"deputy  clerk  superior,"  and  defeating  the  acknowledgment, 
or  of  regarding  them  in  the  light  of  the  statute  and  supplying 
the  word  "  court "  as  a  clerical  omission,  and  sustaining  the 
certificate.  Instruments  like  these,  say  the  authorities,  must 
be  construed,  Ut  res  magis  valeat  quam  pereat;  and  in  dealing 
with  them  it  should  be  the  aim  of  the  courts  to  preserve,  and 
not  to  destroy:  Einstein  v.  Shouse,  24  Fla.  490;  Kelly  v.  Cal- 
houn,  95  U.  S.  710;  Carpenter  v.  Dexter,  8  Wall.  513;  Touch- 
ard  V.  Crow,  20  Cal.  150,  160;  81  Am.  Dec.  108.  It  is  the 
policy  of  the  law,  observes  the  supreme  court  of  Minnesota  in 
BrunswicJc-Balke-Collender  Co.  v.  Brackett,  37  Minn.  58,  to  up- 
hold certificates  of  this  character,  and  wherever  substance  is 
found,  obvious  clerical  errors  and  all  technical  omissions  or 
defects  will  be  disregarded.  Again,  should  we  read,  as  it 
might  be  said  we  should,  the  final  C  as  standing  for  or  in- 
tended to  indicate  the  "court,"  so  that  the  entire  suffix  to  the 
signature  should  read,  "Deputy  clerk  of  superior  and  justice 
court,"  it  seems  to  us  entirely  clear  and  reasonable  to  hold 
that,  thus  read  in  connection  with  the  attestation,  it  was  in- 
tended by  the  officer  to  indicate  his  dual  official  capacity  of 
clerk  and  justice.  If  nothing  followed  the  signature  but 
"J.  C,"  or  "justice  court,"  we  would  be  obliged,  in  view  of 
the  attestation  and  the  law,  to  hold  that  it  was  a  clerical 
error  or  an  inaccuracy,  and  intended  to  indicate  the  official 
character  of  justice  of  the  peace;  and  it  is  nothing  more  than 
reasonable  to  hold  that  the  last  two  initials,  if  to  be  read,  the 
former  as  "justice,"  and  the  latter  as  "court"  or  "courts,'' 
were  used,  the  former  as  standing  for  justice,  and  the  latter 
as  applying  not  only  to  it,  but  also  to  "  superior,"  as  indicated 
by  the  letter  S.  Again,  if  it  is  to  be  assumed  that  J  does  not 
stand  for  "justice,"  but  for  some  other  word,  there  is  still 
enough  to  signify  the  office  of  the  clerk  of  the  superior  court. 
Inartificialness  in  the  execution  of  these  instruments  cannot 
be  permitted  to  defeat  them,  if,  looking  at  them  as  a  whole. 
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we  find  that  they  reasonably  and  fairly  indicate  a  compliance 
with  the  law. 

In  reaching  this  conclusion,  we  have  not  overlooked  the  use 
of  the  word  "  circuit,"  in  the  body  of  the  certificate.  Our 
judgment  as  to  this  is,  that,  in  the  absence  of  evidence  that 
there  is  any  such  court  in  Georgia,  the  sufiHx  to  the  signature 
must  control,  as  showing  that  the  person  taking  the  acknowl- 
edgment was  acting  in  the  authorized  official  capacity  indi- 
cated by  it,  and  that  the  word  "circuit"  was  written  at  least 
unadvisedly,  even  if  by  the  officer  himself,  and  is  to  be  con- 
trolled by  the  designation  following  his  signature,  which  is  to 
be  presumed  to  have  been  made  by  him,  and  to  have  been  a 
subsequent,  if  not  the  last,  act  in  the  matter:  Carlisle  v.  Car- 
lisU,  78  Ala.  542. 

In  what  has  been  said,  the  fact  that  the  acknowledgment 
was  taken  by  a  deputy,  if  taken  in  the  capacity  of  clerk  of 
superior  court,  instead  of  that  of  a  justice  of  the  peace,  has 
not  been  noticed.  In  Hope  v.  Sawyer,  14  111.  254,  a  question 
arose  upon  the  legality  of  the  record  in  Illinois  of  a  deed  ac- 
knowledged in  Missouri,  the  certificate  of  acknowledgment 
being  signed  in  the  name  of  the  clerk  of  the  circuit  court, 
"  by  E.  Baker,  Deputy  Clerk."  It  was  objected  that  the  ac- 
knowledgment should  have  been  made  before  and  certified  to 
by  the  clerk  in  person.  "  The  objection,"  says  the  opinion, 
"is  not  well  founded.  The  acknowledgment  purports  to 
have  been  taken  by  the  clerk,  and  it  is  certified  in  his  name 
and  under  the  seal  of  the  court.  Prima  facie,  this  is  sufficient. 
The  seal  of  the  court  proves  itself,  and  we  must  presume  that 
it  was  affixed  by  the  proper  officer.  Tlie  presumption  is,  that 
the  clerk  was  authorized  by  the  laws  of  Missouri  to  act  through 
a  deputy,  and  that  Baker  was  regularly  appointed  as  such. 
The  deputy  had  the  power  to  use  the  name  of  the  clerk  and 

attach  the  seal  of  the  court The  certificate  in  question 

was  none  the  less  the  act  of  the  clerk  because  made  by  his 
authorized  deputy":  Devlin  on  Deeds,  sec.  475;  Webb  on 
Record  of  Title,  62.  In  Small  v.  Field,  102  Mo.  104,  where 
an  acknowledgment  of  a  deed  to  land  in  Missouri,  taken  be- 
fore a  deputy  clerk  of  a  territorial  district  court  in  Washing- 
ton Territory,  was  held  sufficient,  notwithstanding  the  statutes 
of  the  United  States  providing  for  the  appointment  of  the 
clerk  of  such  court  made  no  provision  for  a  deputy,  though 
deputy  clerks  of  territorial  courts  are  expressly  spoken  of 
elsewhere  in  the  statutes,  the  supreme  court  of  Missouri  ob- 
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served:  "  If  necessary  to  uphold  this  certificate,  we  would  pre- 
sume that  a  law  of  the  territorial  legislature  was  in  existence 
authorizing  the  appointment  of  a  deputy  clerk More- 
over, the  seal  of  the  court,  being  affixed  to  the  certificate,  car- 
ries with  it  prima  facie  evidence  that  it  was  rightfully  affixed, 
and  throws  the  burden  of  overcoming  the  prima  facie  case 
thus  made  on  the  objectors  to  the  sufficiency  of  the  certifi- 
cate": Musser  v.  Johnson,  42  Mo.  74;  97  Am.  Dec.  316. 

In  the  case  before  us  it  is  to  be  presumed  from  the  words  of 
the  certificate  to  such  effect,  that  the  seal  of  office  of  the  clerk 
of  the  superior  court  was  impressed  upon  the  original  certifi- 
cate. The  absence  from  the  record  or  from  the  transcript  of 
such  seal,  or  anything  as  representing  it,  is  not  sufficient  to 
overcome  the  presumption  created  by  such  words.  The  ordi- 
nary provisions  of  statutes  regulating  the  recording  of  instru- 
ments do  not  contemplate  the  inscription  of  public  official 
seals  upon  the  record:  Devlin  on  Deeds,  sec.  700;  Webb  oh 
Record  of  Title,  sec.  74;  Geary  v.  City  of  Kansas,  61  Mo.  378; 
Hammond  v.  Gordon,  93  Mo.  223;  Ingoldsby  v.  Juan,  12  Cal. 
564;  Smith  v.  Ball,  13  Cal.  510;  Jones  v.  Martin,  16  Cal.  166; 
Griffin  v.  Sheffield,  38  Miss.  359;  77  Am.  Dec.  646;  Iledden  v. 
Overton,  4  Bibb,  406;  Sneed  v.  Ward,  5  Dana,  187;  Ballard  v. 
Perry,  28  Tex.  347;  Witt  v.  Harlan,  66  Tex.  660;  Coffee  v.  Hen- 
dricks, 66  Tex.  676;  Gale  v.  Shillock,  Dak.,  Oct.  6,  1886;  29 
N.  W.  Rep.  666.  In  Jones  v.  Martin,  16  Cal.  166  where,  as 
here,  the  body  of  the  certificate  indicated  a  seal  by  apt  words, 
the  words  "No  seal"  appeared  in  the  certified  copy  where  the 
notarial  seal  should  have  been,  and  it  was  held  that  these 
words  did  not  imply  that  no  seal  was  affixed  to  the  instru- 
ment by  the  notary  who  took  the  acknowledgment,  but  was  a 
mere  note  of  the  recorder  of  the  place  of  the  notarial  seal, 
which  he  probably  had  no  means  of  recording,  and  which  it 
was  not  necessary  that  he  should  record. 

As  it  is  to  be  presumed  from  these  words  of  the  certificate 
that  a  seal  was  impressed  upon  the  original,  the  only  distinc- 
tion between  the  case  at  bar  and  those  cited  from  Illinois  and 
Missouri  is,  that  here  the  certificate  is  signed  by  the  deputy 
simply  in  his  own  name,  without  using  that  of  the  clerk. 
There  is  conflict  of  authority  as  to  how  such  certificates  of  ac- 
knowledgment should  be  executed  when  they  are  made  by 
deputies.  In  Tennessee  it  was  held  {Beaumont  v.  Yeatvian,  8 
Humph.  542)  that  such  certificates  should  be  in  the  name  of 
the  deputy;  and  likewise  in  a  late  case  in  Georgia,  where  an 
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acknowledgment  was  taken  out  of  the  state:  McKenzie  v. 
Jackson,  82  Ga.  80;  and  in  California  a  certificate  was  held 
valid  which  stated  that  "  before  me,  the  undersigned,  county 
clerk  of  Sonoma  County,  personally  appeared,"  and  was 
signed  "John  A.  Brewster,  Deputy  County  Clerk  of  Sonoma 
County,"  the  principal's  name  not  appearing:  Touchard  v. 
Crow,  20  Cal.  150;  81  Am.  Dec.  108.  See  also  Rose  v.  New- 
man, 26  Tex.  131;  80  Am.  Dec.  646;  Cook  v.  Knott,  28  Tex. 
85.  In  TalbotVa  Devisees  v.  Hooser,  12  Bush,  408,  where  the 
acknowledgment  was  in  fact  taken  by  the  deputy  clerk,  but 
the  name  of  the  clerk  alone  was  signed  by  such  deputy  to  the 
certificate,  the  acknowledgment  was  decided  by  the  supreme 
court  of  Kentucky  to  be  valid,  and  this,  too,  although  the 
deputy  was  a  minor,  the  statute  not  prescribing  the  qualifica- 
tions of  a  deputy.  The  doctrine  of  this  case  is,  that  all  oflBcial 
acts  should  be  done  in  the  name  of  the  clerk,  and  not  in  that 
of  the  deputy.  The  view  expressed  in  Devlin  on  Deeds,  sec.  474, 
is,  that  the  signature  of  the  deputy  alone  does  not  invalidate  the 
acknowledgment,  but  that  the  better  practice  is  for  the  deputy 
to  sign  the  name  of  the  principal,  by  himself  as  deputy.  That 
this  is  the  better  rule  in  all  cases  where  a  deputy  acts,  we  will 
not  deny,  but  in  view  of  the  conflict  of  authority  and  the  lib- 
eral views  governing  in  cases  of  these  acknowledgments,  wa 
cannot  hold  this  certificate  invalid  on  account  of  the  manner 
in  which  the  deputy  has  signed,  but  must  regard  it  as  suffi- 
cient in  this  aspect;  and  this  being  so,  and  the  presumption 
being  that  the  official  seal  of  the  clerk  of  the  superior  court  of 
Thomas  County,  Georgia,  was  affixed  to  the  original  certifi- 
cate of  acknowledgment,  and  rightfully  so  {Touchard  v.  Crow, 
20  Cal.  150;  81  Am.  Dec.  108;  Small  v.  Field,  102  Mo.  104), 
the  certificate  must  be  sustained,  though  executed  by  a  dep- 
uty, and  in  another  state.  That  the  act  is  one  which  in  its 
nature  may  be  performed  by  a  deputy,  cannot  be  denied:  Dev- 
lin on  Deeds,  sec.  473;  Webb  on  Record  of  Title,  sec.  62;  and 
there  is,  in  view  of  the  authorities  cited  above  as  to  deputies  and 
the  manner  in  which  they  may  sign,  in  the  fact  that  the  name 
of  the  clerk  does  not  appear,  nothing  to  except  this  certificate 
from  the  rule  which  presumes,  prima  facie,  that  the  appoint- 
ment of  Brace  well  as  the  deputy  clerk  was  valid:  Hope  v. 
Sawyer,  14  111.  254;  Small  v.  Field,  102  Mo.  104. 

If  we  refer  ,the  taking  of  the  acknowledgment  to  Bracewell's 
capacity  as  justice  of  the  peace,  then  the  certificate  shows 
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that  ho  had  an  ofBcial  seal,  as  such  officer,  and  no  other  evi- 
dence of  such  capacity  is  required  by  the  act  of  1873,  supra. 

In  Carpenter  v.  Dexter,  8  Wall.  513,  it  is  announced  as  law, 
that  where  one  state  recognizes  acts  done  in  pursuance  of  the 
laws  of  another  state,  the  courts  of  the  former  will  take  judi- 
cial cognizance  of  these  laws,  so  far  as  may  be  necessary  to 
determine  the  validity  of  the  acts  alleged  to  be  in  conformity 
with  them.  We  find  no  other  decision  to  this  effect,  the  gen- 
eral rule  being,  that  the  statute  law  of  another  state  is  to  be 
proved  according  to  the  law  of  the  former  in  which  the  trial 
is  had:  Tuten  v.  Gazan,  18  Fla.  751;  Sessions  v.  Reynolds,  7 
Smedes  &  M.  130;  Wharton  on  Evidence,  sec.  302;  Green- 
leaf  on  Evidence,  sees.  486,  489.  We  may  remark,  however, 
that  we  are  not  advised  that  the  application  of  the  rule  an- 
nounced by  the  supreme  court  of  the  United  States  would 
have  led  to  a  conclusion  against  the  validity  of  the  acknowl- 
edgment in  question. 

A  further  question  suggesting  itself  is,  What  effect  is  to  bo 
given  the  fact  that  the  record  in  Marion  County  was  made 
before  the  act  of  1873?  Does  this  fact  except  such  record,  or 
a  transcript  thereof,  from  the  effect  of  the  provision  of  our 
constitution  set  out  above?  The  act  of  1873  was,  in  effect,  an 
amendment  of  the  existing  prior  legislation  referred  to  in  this 
opinion.  As  has  been  shown  in  the  statement  of  that  legisla- 
tion, a  purpose  of  it  was  the  regulation  of  the  acknowledg- 
ment and  proof,  made  out  of  the  state,  of  deeds  of  lands  here, 
for  the  purpose  of  their  being  used  or  recorded  here.  Upon 
the  approval  of  the  act  of  1873,  the  acknowledgment  of  the 
deed  became  as  valid  as  it  would  have  been  from  the  date  of 
its  execution  had  it  been  acknowledged  after  the  approval  of 
the  act,  and  a  record  of  this  deed  made  upon  the  originally 
defective  acknowledgment  immediately  after  the  statute  be- 
came operative  would  have  been  as  valid  for  all  purposes 
involved  in  this  cause  as  if  the  deed  had  been  acknowledged 
subsequent  to  the  approval  of  the  statute.  This  deed,  as  ac- 
knowledged, standing  upon  the  record,  as  it  did,  at  the  time 
the  act  became  effective,  we  see  no  good  reason  why  the  record 
was  not  from  that  time  as  valid  as  if  it  had  been  made  im- 
mediately after  the  approval  of  the  statute;  or  in  other  words, 
why  it  was  not  duly  recorded  from  that  time.  Such,  we 
think,  was  the  logical  and  necessary  effect  of  the  statute  upon 
the  existing  record.  The  deed  was  duly  recorded  from  that 
time,  and  the  record,  or  a  certified  copy,  was  admissible,  un* 
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der  the  section  of  the  constitution  set  out  above:  East  v.  Pugh^ 
71  Iowa,  162;  Fowler  v.  Merrill,  11  How.  375. 

No  objection  that  the  original  was  not  within  the  custody 
or  control  of  the  party  offering  the  copy  appears  to  have  been 
made,  and  hence  we  conclude  that  this  requirement  was  com- 
plied with  or  waived. 

That  the  officer  acted  within  his  jurisdiction  appears  suffi- 
ciently upon  the  face  of  the  certificate:  Devlin  on  Deeds^ 
Bees.  482,  486. 

Other  assignments  of  error  need  not  be  noticed. 

The  judgment  must  be  reversed,  and  remanded  for  proceed- 
ings not  inconsistent  with  this  opinion.     It  will  be  so  ordered. 


ACKOWLEDQMKNTS,  CONSTirOTIONALITT  0»  STATUTES  CORRECTINO  DE- 
TECTIVE: See  note  to  Barnet  v.  Baimet,  16  Am.  Dec.  518,  —  a  case  deciding  that 
•uch  acts  do  not  affect  judgments  rendered  prior  to  their  passage.  So  where 
a  wife  joins  in  her  husband's  deed  or  mortgage  for  the  purpose  of  releasing 
dower,  the  deed  or  mortgage  will  be  wholly  inoperative  as  to  her,  unless  it  is 
properly  acknowledged  by  her,  and  as  against  her,  cannot  be  validated  by  a 
subsequent  statute  passed  for  the  purpose  of  curing  such  defects:  Orove  v. 
Todd,  41  Md.  633;  20  Am.  Rep.  76.  Bat  a  certificate  of  the  acknowledg- 
ment of  a  release  by  a  husband  and  wife,  omitting  to  state  that  the  wife  was 
separately  examined,  is  made  good  by  the  Pennsylvania  act  of  the  3d  of  April, 
1826:  Ta(e  v.  Stoohfoos,  16  Serg.  &  R.  35;  16  Am.  Dec.  546,  and  note  citing 
many  cases  to  the  same  point.  In  Manufacturers'  etc.  Oaa  Co.  v.  Douglass, 
130  Pa.  St.  283,  and  Cressona  etc.  Ass'n  v.  Sowers,  1.34  Pa.  St.  354,  will  be 
found  a  construction  of  the  later  Pennsylvania  act  of  1878.  See  also  note  to 
Jordan  v.  Corey,  52  Am.  Dec.  625. 

Acknowledgment,  Deed  as  Evidence  to  Support.  —  Certificate  of  ac- 
knowledgment to  a  deed  is  to  be  sustained  if  possible,  and  in  support  of  it 
reference  may  be  had  to  the  instrument  to  which  it  is  attached:  Touchard 
V.  Crow,  20  Cal.  150;  81  Am.  Dec.  108. 

Acknowledgments,  Statements  Required  in.  —  A  certificate  of  ac- 
knowledgment of  a  deed  or  mortgage  that  fails  to  state  the  fact  of  the 
acknowledgment  is  insufiBcient:  Bryan  v.  Ramirez,  8  Cal.  461;  68  Am.  Dec. 
340.  The  certificate  need  not  be  in  the  exact  form  prescribed  by  the  stat- 
ute, but  must  contain  its  substance:  Einstein  v.  Shoiise,  24  Fla.  490;  and  there- 
fore the  fact  that  the  person  making  the  acknowledgment  was  known  to  the 
officer  taking  it  must  be  evidenced  by  his  certificate,  and  without  this  the 
authentication  is  not  such  as  to  entitle  an  instrument  to  record:  Salmon  v. 
Huff,  80  Tex.  133.  See  also,  generally,  as  to  compliance  with  statutory  re- 
quirements, the  extended  note  to  Livingftonv.  Kettelle,  41  Am.  Dec.  168-184. 

Proof  of  Official  Character.  —  Acknowledgment  is  sufficient  to  render 
a  deed  admissible  in  evidence,  when  the  notary,  in  his  certificate  to  a  deed 
conveying  land  in  Livingston  County,  describes  himself  as  a  notary  puMio 
within  and  for  the  county  of  Livingston,  though  he  appends  to  his  signature 
the  words  "  Notary  Public,  Howard  County  ":  Merchants'  Bank  v.  Harrison, 
39  Mo.  433;  93  Am.  Deo.  285.  So  where  a  tax  deed,  issued  by  the  county 
clerk  of  Jackson  County,  in  Kansas,  is  acknowledged  before  a  justice  of  the 
peace,  and  the  caption  or  venue  to  the   certificate  of  acknowledgment  is 
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"State  of  Kansas,  Jackson  County,  bs.,"  it  will  be  presumed  that  such  ac- 
knowledgment was  taken  by  a  justice  of  the  peace  of  Jackson  County,  within 
Kansas,  and  in  the  township  where  the  justice  of  the  peace  resides  and  holds 
his  office:  Douglass  r.  Bishop,  45  Kan.  200.  As  to  proof  of  official  character 
generally,  see  note  to  Livingston  ▼.  KetteUe,  41  Am.  Dec.  170;  as  to  the 
sufficiency  of  initials  appended  to  the  signatar*  to  show  official  character, 
see  same  note,  171. 

Dkeds.  —  Efteot  07  Olbrioal  Ehrobs  in  Ackmowledohents:  See  note 
to  Livingston  v.  Kettelle,  41  Am.  Dec.  174,  175.  Dating  acknowledgment  be- 
fore execution  of  deed  does  not  invalidate  the  deed,  and  it  ia  admissible  in 
evidence,  where  such  antedating  was  a  mere  clerical  mistake,  which  deed 
itself  sufficiently  corrects:  Fis/ier  r.  BtUcher,  19  Ohio,  406;  53  Am.  Dec.  436. 

Deeds  —  Acknowlbdoment  by  Depuxt.  —  Certificate  of  acknowledgment 
attested  by  a  deputy  county  clerk,  with  the  seal  of  court  affixed,  is  sufficient  to 
authorize  the  record  of  the  deed,  under  laws  providing  that  the  acknowledg- 
ment may  be  taken  by  the  clerk  of  a  court  having  a  seal,  and  that  the  county 
clerk  is  ex  officio  clerk  of  all  courts  having  a  seal,  except  the  supreme  court: 
Touchard  v.  Croxo,  20  Cal.  150;  81  Am.  Dec.  108;  Hemdon  v.  Retd,  82  Tex. 
647;  overruling  the  earlier  case  of  Miller  v.  ThatcJier,  9  Tex.  482;  60  Anu 
Dec.  172. 

Deeds  —  Acknowledgments  —  Pkesumption  in  Favob  o»  Discharge 
o»  Official  Duty.  —  Officer  taking  acknowledgment  of  deed  must  certify 
same,  with  the  day  and  year  when  it  was  made,  and  by  whom,  and  he  will 
be  presumed  to  have  performed  his  duty,  and  will  not  be  supposed,  without 
proof,  to  have  taken  the  acknowledgment  before  the  deed  was  executed: 
Cover  V.  Manaway,  115  Pa.  St.  338;  2  Am.  St.  Rep.  552. 

Deeds  —  Acknowledgment.  —  Official  Seal  of  Notary  is  indispen- 
sable  part  of  his  certificate:  Mason  v.  Brock,  12  111.  273;  52  Am.  Dec.  490. 

Judicial  Notice  will  not  be  taken  of  the  statutes  of  a  sister  state:  Harvey 
T.  Merrill,  150  Mass.  1;  15  Am.  St.  Rep.  159;  Oshorn  v.  Blackburn,  78  Wis. 
209;  23  Am.  St.  Rep.  400;  BucJianan  v.  Hubbard,  119  Ind.  187. 

Trial  —  Objection  to  Introduction  of  Evidence,  when  Deemed 
TO  BE  Waived. — An  exception  comes  too  late,  or  must  be  regarded  as 
waived,  when  taken  to  a  paper  offered  as  evidence,  because  it  purports  to  be 
a  copy,  and  not  the  original,  such  paper  having  been  received  as  evidence 
without  any  call  being  made  for  the  original,  or  any  objection  made  that  th« 
paper  was  bat  a  copy:  laege  v.  Bossieux,  15  Gratt.  83;  76  Am.  Deo.  189. 


Connor  v.  State. 

[29  Flobida,  455.] 

False  Pretenses  —  Crime  of,  where  Consummated.  —  The  receipt  or 
obtaining  of  money  or  property  obtained  under  false  pretenses  is  the 
consummation  of  the  offense;  and  if  the  false  pretenses  are  made  in  one 
jurisdiction,  but  the  property  is  obtained  in  another,  the  prosecution 
must  be  instituted  in  the  latter  jurisdiction. 

False  Pretenses  —  Indictment  must  Allege  where  Property  was 
Obtained.  —  An  indictment  for  obtaining  money  by  means  of  false  pre- 
tenses which  alleges  that  such  pretenses  were  made  in  a  certain  county, 
but  fails  to  state  where  the  money  was  obtained,  is  insufficient 
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False  Pbetensbs  —  Indictment  must  Allbqb  that  Propbrtt  was  Ob* 
TAiNED.  —  An  indictment  for  obtaining  money  nnder  false  pretenses, 
alleging  that  the  person  defrauded,  or  his  agent,  was,  by  reason  of  and 
in  reliance  upon  the  alleged  false  pretenses,  induced  to  part  with,  and 
did  part  with,  his  ownership  in  such  money,  is  insufficient,  as  not  al> 
legiug  that  the  money  was  "obtained"  by  or  through  such  pretenses. 

False  Pretenses.  —  An  Indictment  fob  OBTAiNiNa  Monet  by  means  of 
falsa  pretenses,  alleged  to  have  been  made  in  a  certain  county,  but  fail< 
iug  to  allege  where  the  money  was  obtained,  and  stating,  in  another 
count,  that  the  party  defrauded,  "then  and  there,"  relying  upon  such 
pretenses,  and  believing  in  their  truth,  was  "then  and  there"  induced 
to  part  with,  and  did  part  with,  his  ownership  in  such  money,  is  in- 
sufficient for  not  allei^ing  where  the  money  was  obtained,  or  that  it  was 
obtained  in  the  jurisdiction  where  such  pretenses  were  made. 

False  Pretenses.  —  An  Indictment  fob  Obtaining  Monet  by  means  of 
false  pretenses,  alleged  to  have  been  made  in  one  or  two  places,  followed 
by  the  use  of  the  phrase  "then  and  there "  in  charging  the  obtaining  of 
the  money,  is  insufficient  and  uncertain  as  to  the  jurisdictional  locality 
where  the  money  was  obtained  and  the  crime  committed. 

False  Pretenses  —  Insufficient  Indictment  not  Cured  bt  Statutb.— 
An  indictment  for  obtaining  money  by  false  pretenses,  which  is  uncer* 
tain  and  insufficient  for  not  alleging  where  the  money  was  obtained,  or 
that  it  was  obtained  in  the  county  where  the  pretenses  were  made,  ia 
not  cured  by  a  statute  providing  that  in  all  cases  where  an  indictabla 
ofiTense  is  perpetrated  within  the  state,  and  the  same  shall  commence  in 
one  county  and  terminate  in  another,  the  person  offending  shall  be  liable 
to  indictment  in  either  county. 

R.  L.  Anderson  and  R.  W.  Davis,  for  the  plaintiff  in  error. 

William  B.  Lamar,  for  the  defendant  in  error. 

Raney,  C.  J.  The  information  is  for  obtaining  property 
under  false  pretenses.  There  was  a  motion  made  in  the  trial 
court  to  quash  the  information,  but  the  motion  was  overruled, 
and  error  has  been  assigned  on  this  action.  The  first  ground 
of  the  motion  to  be  noticed  is  the  one  asserting  that  the  infor- 
mation does  not  show  jurisdiction  of  the  court  to  try  the  cause. 
The  principle  of  law  relied  upon  in  support  of  this  contention 
is,  that  the  receipt  of  money  or  other  property  obtained  under 
false  pretenses  is  the  consummation  of  the  offense,  and  the 
place  of  its  receipt  by  the  offender  is  the  locality  of  jurisdic- 
tion. The  receipt  or  obtaining  of  the  property  is  the  consum- 
mation of  the  offense,  and  in  the  absence  of  a  valid  qualifying 
statute,  the  place  of  its  receipt  is  the  sole  locality  of  jurisdic- 
tion. If  the  false  pretenses  are  made  in  one  jurisdiction,  but 
the  property  is  obtained  in  another,  the  prosecution  must,  in 
the  absence  of  such  a  statute,  be  instituted  in  the  latter  juris- 
diction: 7  Am.  &  Eng.  Ency.  of  Law,  758,  762.     In  State  v. 
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HoiLse,  55  Iowa,  466,  where  the  property  alleged  to  have  been 
fraudulently  obtained  consisted  of  promissory  notes  and  a 
mortgage  securing  the  notes,  the  false  pretenses  were  mad© 
and  an  agreement  of  settlement  providing  for  the  execution 
and  delivery  of  the  notes  and  mortgage  was  executed  in 
Wright  County,  and  afterwards  the  notes  and  mortgage  were 
made  and  delivered  to  the  defendant  in  Polk  County,  where 
he  was  indicted,  tried,  and  convicted;  and  it  was  held  that 
the  false  pretenses  made  in  Wright  County  were  not  a  crime, 
that  an  indictment  would  not  lie  there,  because  the  notes  were 
not  obtained  there,  and  that  as  the  crime  was  consummated 
In  Polk  County,  by  the  delivery  of  the  papers  in  that  county, 
the  indictment  was  properly  found  there,  no  matter  where  the 
false  representations  which  induced  their  delivery  were  made. 
In  Skiff  Y.  People,  2  Park.  Cr.  139,  the  county  of  the  delivery 
of  the  property  was  held  io  be  the  proper  county  for  the  trial 
of  the  offense,  though  the  note  for  the  property  was  not  made 
and  delivered  until  subsequently,  and  in  another  county. 
Norris  v.  State,  25  Ohio  St.  217,  18  Am.  Rep,  291,  decides 
that  where  one,  by  false  pretenses  contained  in  a  letter  sent 
by  mail,  procures  the  owner  of  goods  to  deliver  them  to  a 
designated  common  carrier  in  one  county,  consigned  to  the 
writer  in  another  county,  the  offense  of  obtaining  goods  by 
false  pretenses  is  complete  in  the  former  county,  and  the 
offense  must  be  prosecuted  therein,  the  delivery  of  the  goods 
to  the  common  carrier  being  a  delivery  to  the  defendant's  agent, 
and  hence,  in  law,  a  delivery  to  the  defendant.  In  People  v. 
Adams,  3  Denio,  190,  45  Am.  Dec.  468,  Adams  and  another 
were  indicted  in  the  city  of  New  York  for  obtaining  money 
from  a  firm  of  commission  merchants  in  that  city  by  exhibit- 
ing to  them  fictitious  receipts  signed  by  the  other  defendant 
in  Ohio,  falsely  acknowledging  the  delivery  to  such  other  de- 
fendants of  a  quantity  of  produce  for  the  use  of  atid  subject 
to  the  order  of  the  firm;  and  Adams  pleaded  that  he  was  a 
natural-born  citizen  of  Ohio,  and  had  always  resided  there, 
and  had  never  been  in  the  state  of  New  York,  that  the  re- 
ceipts were  drawn  and  signed  in  Ohio,  and  that  the  offense 
was  committed  by  the  receipts  being  presented  in  New  York 
to  the  firm  by  innocent  agents  there  employed  by  the  defend- 
ant in  Ohio,  and  the  plea  was  adjudged  to  be  bad,  and  the 
indictment  to  have  been  properly  found  in  New  York;  and  in 
entire  consistency  with  this  decision  it  was  held  in  Stewart  v. 
Jessup,  61  Ind.  413,  19  Am.  Rep.  739,  that  a  person  is  not 
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liable  to  conviction  and  punishment  in  Indiana  for  obtaining 
property  under  false  pretenses,  where  the  property  has  been 
obtained  outside  of  that  state,  although  the  false  pretenses 
may  have  been  made  within  it.  See  also  In  re  Carr,  28  Kan. 
1;  State  v.  Round,  82  Mo.  679*,  State  v.  Shaeffer,  89  Mo.  271; 
Commonwealth  v.  Taylor,  105  Mass.  172;  Commonwealth  v. 
Wood,  142  Mass.  459;  Commonwealth  v.  Van  Tuylj  1  Met. 
(Ky.)  1;  71  Am.  Dec.  455. 

We  will  defer  any  consideration  of  statutory  provision  that 
in  all  cases  where  an  indictable  offense  shall  be  perpetrated 
in  this  state,  and  the  same  shall  commence  in  any  one  county 
and  terminate  in  another,  the  person  offending  shall  be  liable 
to  indictment  in  either  county  (McClellan's  Digest,  sec.  4,  p. 
446),  and  will  test  the  information,  upon  the  point  of  venue, 
by  the  rules  of  law  laid  down  above. 

The  allegations  of  the  first  count  as  to  obtaining  the  money 
are,  substituting  figures  for  words,  as  follows:  "And  the  said 
Connor,  Chambliss,  and  Vogt,  by  means  of  the  said  false  pre- 
tenses, obtained  from  the  said  bank,  and  the  said  Rollins, 
Morgan,  and  Greeley,  as  its  managing  agents  and  directors, 
certain  moneys,  to  wit,  three  thousand  two  hundred  dollars, 
of  the  value  of  three  thousand  two  hundred  dollars,  the  prop- 
erty of  said  bank.  And  the  said  bank,  and  the  said  Rollins, 
Morgan,  and  Greeley,  as  its  directors  and  managing  agents, 
then  and  there,  by  reason  of  the  said  false  pretenses  of  the 
said  defendants,  and  fully  relying  upon  and  believing  in  the 
truth  thereof,  were  then  and  there  induced  to  part  with  their 
ownership  of  and  in  the  said  three  thousand  two  hundred  dol- 
lars to  the  said  Connor,  Chambliss,  and  Vogt,  and  did  then 
and  there  part  with  their  ownership  in  said  three  thousand 
two  hundred  dollars  to  said  defendants."  It  is  apparent  that 
there  is  nothing  said  in  the  first  of  the  above-quoted  sentences 
as  to  place,  and  hence  no  express  statement  as  to  where  the 
defendants  obtained  the  money.  Assuming,  as  we  will,  for 
the  purpose  of  the  point  under  discussion,  that  the  venue  of 
the  pretenses,  as  previously  laid  in  the  count,  is  in  Marion 
County,  still,  such  distinctive  allegation  of  venue  cannot  be 
invoked  to  show  that  the  defendants  did  obtain  the  money  in 
the  same  locality  or  jurisdiction,  in  the  absence  of  apt  words 
connecting  the  obtaining  of  the  money  with  it.  The  first  sen- 
tence, then,  fails  altogether  to  show  where  the  money  was 
obtained,  or  where,  in  the  light  of  the  above  authorities,  the 
offense  was  consummated  or  is  indictable;  and  consequently 
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the  count  must  be  held  to  be  insufficient,  unless  we  can  find 
from  the  succeeding  or  second  sentence  of  the  quoted  words 
that  the  money  was  obtained  by  the  defendants  in  Marion 
County.  We  will  admit  it  was  the  intention  of  the  pleader 
that  the  word  "  there,"  as  used  in  the  second  sentence,  should 
refer  to  the  county  of  Marion,  in  this  state,  when  mentioned 
in  the  preceding  parts  of  the  information  in  designating  the 
venue  of  the  pretenses;  still,  this  sentence,  if  it  is  not,  in  sub- 
stance and  efifect,  an  allegation  that  the  defendants  obtained 
the  money,  will  not  save  the  count  under  consideration.  Giv- 
ing the  word  "  there  "  the  efifect  and  meaning  of  the  words 
"  in  the  county  of  Marion,  in  the  state  of  Florida,"  has  the 
sentence  the  meaning  and  efifect  suggested?  We  do  not  think 
that  an  allegation  that  the  person  defrauded,  or  owner  of  the 
property,  or  his  agent,  was,  by  reason  of  and  in  reliance  upon 
false  pretenses  of  a  defendant,  induced  to  part  with,  and  did 
part  with,  their  ownership  of  and  in  certain  moneys,  or  other 
property,  to  the  defendants,  is  the  equivalent  of  an  allegation 
that  the  defendants  obtained  the  money  by  or  through  such 
pretenses,  or  at  all.  This  is  not  a  prosecution  for  obtaining, 
under  false  pretenses,  a  signature  to  any  written  instrument, 
the  false  making  whereof  would  be  punished  as  forgery;  but 
it  is  for  obtaining  or  getting  the  possession  of  the  money  it- 
self. The  ownership  of  the  bank  in  the  money  could  have 
passed  to  the  defendants  without  the  defendants  obtaining  the 
money  or  the  bank  having  parted  with  the  money  itself,  or 
having  delivered  it  to  the  defendants,  or  to  any  one.  To  "  ob- 
tain," as  defined  by  Webster,  means  "  to  get  hold  of  by  eflfort; 
to  gain  possession  of;  to  acquire."  The  two  former  defini- 
tions give  more  accurately  than  the  third  the  meaning  of  the 
word  as  used  in  the  statute.  In  State  v.  Lewis,  26  Kan.  123, 
the  information  charged  that  upon  certain  false  pretenses  of 
Lewis,  one  Burton  "paid"  to  him  the  stated  sum  of  $330,  the 
money,  property,  and  efifects  of  certain  parties,  but  it  was  not 
alleged  that  Lewis  obtained  any  money  or  any  other  property 
of  any  one;  and  the  question  was,  whether  the  word  "paid"  was 
the  equivalent  of  the  word  "  obtained."  "  The  crime  defined  by 
the  statute,"  says  the  opinion,  "is  not  that  of  making  a  false 
pretense,  but  the  provision  is  directed  against  one  who  obtains 
something,  or  who,  in  other  words,  gets  possession  of  some- 
thing, purposely,  by  eflfort,  —  that  is,  by  false  pretenses.  This 
being  true,  the  information  does  not  describe  the  ofifense  either 
in  the  exact  words  of  the  statute,  or  by  adoption  of  other 
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words  of  substantially  the  same  meaning  with  the  words  of 
the  statute":  Kennedy  v.  State,  34  Ohio  St.  310;  Common- 
wealth V.  Lannan,  1  Allen,  590;  People  v.  Phillips,  13  Hun, 
395.  The  bank  and  its  agents  might  have  been  induced  by 
the  defendants  to  part  with  the  bank's  ownership  of  and  in 
the  money  to  the  defendants,  and  might  have  actually  parted 
with  the  bank's  ownership  of  and  in  the  money  to  the  defend- 
ants, and  all  this  might  have  been  in  Marion  County,  and 
still  the  defendants  may  not  have  obtained  possession  of  the 
money  in  that  county,  or  even  at  all.  This  count  does  not 
ehow  that  the  defendants  obtained  the  money  in  Marion 
County,  and  hence  it  (when  judged  in  the  light  of  the  law  as 
it  is  set  forth  above)  is  insufficient- 
Proceeding  now  to  consider  the  amenability  of  the  second 
count  to  the  objection  that  it  does  not  show  the  jurisdiction 
of  the  court,  or  in  other  words,  does  not  show  that  the  money 
was  obtained  or  the  offense  committed  in  Marion  County,  it  is 
proper  to  state  that  the  averment  of  this  count  as  to  the  de- 
fendants obtaining  the  money  is,  that  the  defendants,  by 
means  of  the  said  false  pretenses  and  said  false  and  privy  to- 
kens, did  then  and  there  obtain  from  the  said  Land  Mortgage 
Bank  of  Florida,  Limited,  of  England,  as  aforesaid,  and  the 
said  Jolin  F.  Rollins,  Morgan,  and  Greeley,  as  its  agents,  cer- 
tain property,  to  wit,  the  sum  of  $2,993,  and  a  check  and  or- 
der for  the  payment  of  money  of  the  value  of  $2,993,  of  the 
property,  goods,  and  effects  of  the  said  Land  Mortgage  Bank 
of  Florida,  Limited,  of  England,  and  the  said  Rollins,  Mor- 
gan, and  Greeley,  as  its  directors  and  managing  agents  as 
aforesaid,  and  the  said  bank,  and  the  said  Rollins,  Morgan, 
and  Greeley,  as  its  directors  and  managing  agents  aforesaid, 
relying  upon  and  fully  believing  in  the  truth  of  the  said  false 
pretenses,  and  said  false  and  privy  tokens  and  paper  writings 
of  the  said  defendants,  were  then  and  there  induced,  by  reason 
of  same,  to  part  with  the  said  money  and  the  said  check  and 
order  for  money,  and  the  ownership  therein  of  the  said  bank, 
and  the  said  Rollins,  Morgan,  and  Greeley,  directors  and 
agents  aforesaid,  to  said  defendants. 

It  is  a  settled  rule  that  if  the  indictment  or  information  is 
uncertain,  or  repugnant  to  itself,  as  to  the  county,  or  other 
jurisdictional  locality,  of  the  commission  of  the  offense,  or  in 
other  words,  as  to  the  venue  of  the  offense,  it  will  be  held  in- 
sufficient: 2  Hale  P.  C.  180;  1  Bishop's  Crim.  Proc,  3d  ed.,  sec. 
570;  1  Chitty'e  Crim.  Law,  160.     In  Cain  v.  State,  18  Tex. 
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391,  the  indictment,  after  "  State  of  Texas,  county  of  Fayette," 
and  the  usual  commencement,  charged  that  James  Cain,  late 
of  Travis  County,  aforesaid,  yeoman,  with  force  and  arms,  in 
the  county  aforesaid,  on,  etc.,  did  then  and  there  feloniously 
steal,  take,  and  carry  away,  etc.,  it  was  held  that  there  was 
manifest  repugnancy  as  to  the  place  or  county  where  the  of- 
fense was  committed,  and  that  it  was  good  ground  in  arrest 
of  judgment;  and  in  Belly.  Commonwealth,  8  Gratt.  600,  Camp- 
boll  County,  the  county  in  which  tlie  indictment  was  found, 
was  mentioned  in  the  caption,  and  in  the  body  of  the  indict- 
ment it  was  charged  "  that  Alonzo  G.  Bell,  late  of  the  county 
of  Roanoke,  in  the  state  of  Virginia,  laborer,  on  the  tenth  day 
of  March,  A.  D.  1850,  with  force  and  arms,  at  the  parish  of 
Russell,  in  the  county  aforesaid,"  one  bay  mare  of  the  value, 
etc.,  and  the  indictment  was  held  bad  as  not  showing  with 
sufficient  certainty  that  the  offense  was  committed  in  Camp- 
bell County.  It  is  observed  in  State  v.  McCracken,  20  Mo. 
411,  where  two  different  counties  were  named,  and  the  indict- 
ment was  quashed,  that  when  two  different  times  and  two 
different  places  are  mentioned  in  an  indictment,  and  a  mate- 
rial fact  is  afterwards  averred,  it  will  not  be  sufficient  to  give 
venue  to  such  fact  by  stating  "  then  and  there  "  only,  for  it 
will  not  do  to  say  that,  grammatically,  "then  and  there"  re- 
fer to  the  last  antecedent  time  and  place.  See  also  Regina  v. 
Rhodes,  2  Ld.  Raym.  886;  King  v.  Inhabitants  of  Moor  Critch- 
ell,  2  East,  66;  Rex  v.  Kilderhy,  1  Saund.  308;  Queen  v.  Gunn, 
11  Mod.  66. 

In  view  of  what  appears  in  the  second  count  in  its  aver- 
ments of  the  pretenses,  and  preceding  what  is  quoted  above,  it 
is  impossible  to  say  that  the  word  "  there,"  as  used  in  the  quo- 
tation, this  count  refers  only  to  Marion  County,  or  locates  the 
obtaining  the  money  and  check  in  that  county.  Though  at  the 
outset  of  the  count  it  is  alleged  that  it  was  in  such  county 
the  defendants  designedly  and  fraudulently  pretended,  still 
such  pretending  or  pretenses  are  charged  to  have  been  made 
to  the  Land  Mortgage  Bank  of  Florida,  Limited,  of  England, 
and  though  afterwards,  but  preceding  the  above  quotation,  it  i» 
charged  that  certain  false  and  fraudulent  papers  were  made 
in  Marion  County,  yet  in  connection  with  these  allegations 
the  bank,  the  party  alleged  to  have  been  defrauded,  is  again, 
and  more  than  once,  described  as  "  of  England,"  and  in  one 
place  it,  in  designating  a  draft  or  order  as  one  of  the  false  pre- 
tenses used  in  obtaining  the  money  or  check,  is  designated  as- 
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"of  England,  Jacksonville,  Florida."  If  it  be  that  the  ab- 
sence of  the  word  "  city  "  before  the  word  "  Jacksonville  "  will 
prevent  our  taking  judicial  notice  that  the  city  of  Jackson- 
ville, in  Duval  County  (a  city,  we  may  observe,  which  is  in- 
corporated by  special  statute,  chapter  3775,  approved  May 
21,  1887,  and  chapter  3776,  approved  June  2,  1887,  and  chap- 
ter 3952,  approved  May  16,  1889,  and  chapter  3953,  approved 
May  31,  1889,  and  chapter  4639,  approved  June  9,  1891),  is 
the  place  meant  by  the  words  '*  Jacksonville,  Florida,"  still, 
we  think  the  word  "there,"  in  the  expression  "then  and 
there,"  in  the  averment  as  to  the  obtaining  the  money  or 
check,  is,  in  view  of  the  preceding  statement  of  the  two  juris- 
dictions, Marion  County  and  England,  entirely  insufficient  to 
show  where  the  defendants  obtained  the  money  or  check,  and 
hence  that  the  count  is  entirely  uncertain  as  to  the  venue  or 
jurisdiction  of  the  obtaining  of  the  things  mentioned.  It  can- 
not be  held  to  refer  any  more  to  Marion  County  than  to  Eng- 
land. 

Tested  by  the  rule  laid  down  in  the  first  paragraph  of  this 
opinion,  neither  of  the  two  counts  is  sufficient;  and  for  the 
reasons  indicated  as  to  each  count,  yet  without  saying  that 
the  first  is  not  subject  also  to  the  criticism  made  of  the  second, 
the  information  must  be  quashed,  unless  the  statute  first  re- 
ferred to  above  (McClellan's  Digest,  sec.  4,  p.  446)  will  save 
it.  This  statute  cannot  be  invoked  as  aiding  a  case  of  this 
character,  unless  the  information  or  indictment  shows  a  con- 
summation of  the  offense  in  Florida.  There  has  been  no 
crime  committed  in  Florida,  unless  the  money  or  the  check 
was  obtained  here;  and  this  is  not  shown  by  either  count.  If 
the  information  duly  represented  that  the  things  were  obtained 
in  Marion  County,  the  information  would  be  good  upon  its 
face  as  against  the  objections  considered;  or  if  it  represented 
that  the  pretenses  were  in  Marion  County,  and  the  money  and 
check  were  obtained  in  another  county  in  the  state,  it  would 
also  be  good  under  the  above  statute,  unless  there  is  something 
in  the  nature  of  cases  of  this  kind  which  has  not  been  sug- 
gested. If  there  is  nothing  of  such  kind  in  the  nature  of  the 
case,  and  an  information  should  lay  both  the  pretenses  and 
the  obtaining  in  the  same  county,  when  in  fact  they  are  in 
different  counties,  a  question  of  variance  might  arise,  render- 
ing it  necessary  to  decide  the  question  of  the  proper  way  of 
pleading  offenses  which  the  statute  last  cited  was  intended  to 
Apply  to.     The  authorities  cited  cannot  J>e  held  to  be  in  har- 
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mony.  Mr.  Bishop  approves  a  statement  of  them  as  they  oc- 
curred: 2  Bishop's  Crim.  Proc,  sec.  381;  1  Chitty's  Crim. 
Law,  195;  and  certainly  this  is  fairest  to  the  accused:  People 
V.  Dougherty,  7  Cal.  395. 

The  information  should  have  been  quashed;  and  in  view  of 
the  jurisdictional  reasons  leading  to  this  conclusion,  we  can- 
not be  expected  to  consider  the  numerous  other  objections 
made  to  the  information. 

The  judgment  will  be  reversed,  and  the  cause  remanded, 
with  directions  to  quash  the  information. 

Falsb  Pretensbs  —  Orimb,  vthbrb  CoKSUBfMATBD. — The  obtaining  of 
money  constitutes  the  substance  of  the  offense.  Where,  therefore,  the  fraud 
is  concocted  and  the  representations  are  made  in  one  state,  but  the  scheme 
is  consummated  and  the  money  paid  in  another,  the  crime  is  committed  in 
the  latter  state,  and  the  perpetrator  is  properly  indictable  there:  Common- 
wealth V.  Van  Tnyl,  I  Met.  (Ky.)  1;  71  Am.  Dec.  455.  Compare  Norria  v. 
Slate,  25  Ohio  St.  217;  18  Am.  Rep.  291;  Stetoart  y.  Jetmp,  51  Ind.  413;  19 
Am.  Rep.  739. 

False  Pretenses  —  Indictment,  Sofficibnct  of.  —  The  indictment  mast 
absolutely  negative  the  truth  of  the  pretenses  employed:  Tyler  r.  State,  2 
Humph.  37;  36  Am.  Dec.  298;  must  describe  the  property  with  at  least  such 
certainty  as  to  enable  the  jury  to  decide  whether  the  chattel  proved  to  have 
been  obtained  is  the  same  as  that  upon  which  the  indictment  was  found: 
State  V.  Knbe,  80  Wis.  217;  91  Am.  Dec.  390;  State  v.  Blizzard,  70  Md.  385; 
14  Am.  St.  Rep.  366;  and  must  allege  who  is  the  owner  of  the  property; 
Thomson  v.  People,  24  111.  60;  76  Am.  Dec.  733;  State  v.  Blizzard,  70  Md.  385; 
14  Am.  St.  Rep.  366.  An  indictment  is  sufficient  if  it  alleges  that  the  goods 
were  obtained  by  the  defendant  by  means  of  the  false  pretenses,  and  with 
the  fraudulent  intent  particularly  stated,  without  other  averment  that  the 
owner  relied  upon,  and  was  induced  thereby  to  part  with  the  goods:  Nor7-ia 
V.  Stale,  25  Ohio  St.  217;  18  Am.  Rep.  291;  or  if  it  charges  that  defendant, 
by  falsely  pretending  that  he  was  acting  as  a  broker  for  an  undisclosed  prin- 
cipal in  the  purchase  of  goods,  induced  the  vendor  to  accept  his  offer  and 
sell  the  goods  to  said  undisclosed  principal,  and  to  deliver  the  same  to  the 
defendant  as  his  broker:  Commonioealth  v.  Jeffries,  7  Allen,  548;  83  Am.  Dec. 
712.  But  an  indictment  for  obtaining  by  false  pretenses  a  signature  to  a 
note  need  not  allege  that  any  one  suffered  loss  thereby:  People  v,  Oenung,  11 
Wend.  IS;  25  Am.  Dec.  594.  See  an  example  of  an  indictment  held  good 
in  Strong  v.  State,  86  Ind.  208;  44  Am.  Rep.  292. 

Criminal  Law  —  Indictment.  — The  venue  must  be  laid  for  every  mate- 
rial  and  issuable  allegation  in  the  indictment:  State  v.  Kube,  20  Wis.  217;  91 
Am.  Dec.  390;  People  v.  Matlier,  4  Wend.  229;  21  Am.  Dec.  122;  State  v. 
Nixon,  IS  Vt.  70;  46  Am.  Dec.  135;  State  r.  WUUanu,  4  Ind.  234;  58  Am. 
Deo.  627. 
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FoRazRT  —  Indictmbnt,  What  must  Alleqb.  —  An  indictment  for  utter- 
ing, publishing,  and  passing  a  false,  forged,  and  counterfeit  order  for 
money,  which  fails  to  allege  any  person,  firm,  corporation,  or  company 
to  or  upon  whom  such  order  was  uttered  or  passed,  and  fails  to  excuse 
this  omission  with  any  statement  that  the  person  to  or  upon  whom  it 
was  uttered  or  passed  was  to  the  jurors  unknown,  is  fatally  defectire. 

Larceny  by  False  Personation  —  Indictment,  when  Inscfficibnt.  — An 
indictment  for  larceny  in  procuring  property  by  falsely  personating  an- 
other, which  fails  to  allege  that  the  property  fraudulently  obtained  was 
intended  by  the  party  from  whom  it  was  obtained  to  be  delirered  to  th« 
party  alleged  to  have  been  falsely  personated,  and  which  also  fails  to 
allege  that  the  property  was  received  by  the  defendant  with  intent  to 
convert  it  to  his  own  use,  is  fatally  defective. 

Indictment  —  Evidence  of  Return  in  Open  Court. — It  is  essential  to 
the  validity  of  an  indictment  that  the  records  of  the  court  show  affirm- 
atively, that  it  was  returned  or  filed  in  open  court.  The  bare  title  of  a 
case,  accompanied  only  by  the  technical  name  of  a  crime  appearing  in 
the  minutes  of  a  court,  is  not  sufficient  evidence  to  show  that  an  indict- 
ment was  so  filed  or  returned,  and  when  the  presentment  and  filing  of 
an  indictment  is  supported  by  such  evidence  alone,  it  may  be  defeated 
by  plea  in  abatement. 

W.  0.  Butler,  for  the  plaintifif  in  error. 

William  B.  Lamar,  attorney-general,  for  the  defendant  in 
error. 

Taylob,  J.  The  plaintiff  in  error,  William  Goodson,  was 
indicted,  at  the  spring  term,  1889,  of  the  circuit  court  of  Wash- 
ington County,  first  judicial  circuit,  as  follows,  omitting  the 
formal  introductory  part  of  the  indictment:  "That  William 
Goodson,  late  of  the  county  of  Washington  aforesaid,  in  the 
circuit  and  state  aforesaid,  on  the  fourteenth  day  of  January, 
A.  D.  1889,  with  force  and  arras  at  and  in  the  county  of  Wash- 
ington, had  in  his  custody  and  possession  a  certain  false, 
forged,  and  counterfeit  order  for  the  payment  of  money,  the 
said  William  Goodson  then  and  there  knowing  the  same  to 
be  false,  forged,  and  counterfeited.  The  order  was  of  the 
tenor  following:  — 

"'Chipley,  Fla.,  January  the  14th,  '89. 

"  *  Mr.  Horn  [meaning  one  R.  C.  Horn],  will  you  please,  sir, 
pay  $25  to  Joseph  Goodson  for  me. 

"'George  Everett, 
"  *  Orange  Hill.' 
And  the  said  William  Goodson  did  then  and  there  feloni- 
ously utter  and  publish  the  same  as  true,  with  intent  thereby 
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then  and  there  to  injure  and  defraud  one  R.  C.  Horn,  the  said 
William  Goodson  then  and  there  knowing  the  said  order  to 
be  false,  forged,  and  counterfeited,  against  the  form  of  the 
statute  in  such  cases  made,  etc.  The  grand  jurors  of  the  state 
of  Florida,  inquiring  in  and  for  the  body  of  the  county  of  Wash- 
ington, upon  their  oaths,  present  that  one  William  Goodson,  of 
the  county  of  Washington,  on  the  fourteenth  day  of  January, 
1889,  in  the  county  of  Washington  aforesaid,  feloniously,  un- 
lawfully, knowingly,  and  designedly  did  falsely  pretend  to  one 
R.  C.  Horn  that  the  said  William  Goodson  was  one  Joseph 
Goodson,  and  that  he  had  an  order  to  pay  money,  to  wit 
twenty-five  dollars,  sent  and  signed  by  one  George  Everett,  in 
writing,  and  the  said  order  was  in  the  words  and  figures  as 
follows:  — 

" '  Chipley,  Fla.,  January  the  14th,  '89. 

"  *Mr.  Horn  [meaning  R.  C.  Horn],  will  you  please,  sir,  pay 
$25  to  Joseph  Goodson  for  me.  George  Everett, 

" '  Orange  Hill.' 
The  said  R.  C.  Horn,  believing  the  said  William  Goodson 
to  be  Joseph  Goodson,  and  that  said  order  was  signed  by  one 
George  Everett,  as  represented  by  William  Goodson,  for  said 
twenty-five  dollars,  by  means  of  which  said  false  pretenses 
the  said  William  Goodson  did  then  and  there  unlawfully, 
knowingly,  and  designedly  fraudulently  obtain  from  the  said 
R.  C.  Horn  twenty-five  dollars,  of  the  value  of  twenty-five 
dollars,  of  the  property,  money,  goods,  and  chattels  of  the  said 
R.  C.  Horn,  with  intent  then  and  there  to  cheat  and  defraud 
the  said  R.  C.  Horn,  whereas  in  truth  and  in  fact  the  said 
William  Goodson  was  not  Joseph  Goodson,  neither  was  the 
order  for  twenty-five  dollars  signed  by  George  Everett  or 
pent  by  George  Everett  for  twenty-five  dollars,  so  the  said 
William  Goodson  then  and  there  well  knew,  against  the  form 
of  the  statute  in  such  cases  made,"  etc.  On  this  indictment 
the  defendant  was  tried  on  the  fourteenth  day  of  November, 
1891,  the  jury  finding  a  general  verdict  of  guilty,  without  any 
specification  as  to  wliich  one  of  the  two  offenses  charged  in 
the  indictment  their  verdict  should  apply.  The  defendant's 
motion  for  a  new  trial  being  denied,  he  brings  the  case  here 
upon  writ  of  error. 

Before  pleading  to  the  indictment,  the  defendant  moved  the 
court  to  quash  it  upon  the  following  grounds:  "  1.  The  first 
count  in  the  indictment  is  vague  and  indefinite,  and  charges 
no  off'ense  known  to  the  law;  2.  The  second  count  in  the  in- 
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dictment  charges  no  offense  known  to  the  law,  and  is  vague, 
indefinite,  and  uncertain." 

This  motion  was  overruled,  and  this  ruling  is  assigned  as 
the  first  error.  While  this  motion  to  quash  does  not  point 
out  with  any  definiteness  the  particulars  wherein  the  two 
counts  of  the  indictment  are  vague,  indefinite,  and  uncertain, 
still  we  think  that  the  motion  should  have  been  sustained, 
and  the  indictment  quashed.  The  first  count  attempts  to 
charge  the  defendant  with  uttering,  publishing,  and  passing 
&  false,  forged,  and  counterfeit  order  for  money,  but  does  not 
allege  any  person,  firm,  corporation,  or  company  to  or  upon 
whom  the  same  was  uttered,  published,  or  passed;  neither 
does  the  indictment  excuse  this  omission  with  any  statement 
that  the  person  to  or  upon  whom  it  was  uttered,  published, 
and  passed  was  to  the  jurors  unknown.  The  reason  for  nam- 
ing in  the  indictment  the  person  upon  whom  the  forged  in- 
strument was  passed  consists  in  the  fact  that  it  enters  into 
and  becomes  a  part  of  the  description  of  the  offense,  which 
should  be  certain,  not  only  that  the  defendant  may  accurately 
know  who  his  accusers  are,  but  that  in  case  of  a  second  pros- 
ecution for  the  same  utterance  and  passing,  he  may  be  able 
accurately  to  plead  autre  fois  acquit  or  convict,  as  the  case 
may  be.  In  1  Chitty's  Criminal  Law,  21 1,  we  find  the  rule 
thus  expressed:  "  But  it  is,  in  general,  necessary  to  set  forth 
the  names  of  third  persons  with  sufficient  certainty;  and 
therefore  it  seems  to  be  generally  agreed  at  this  day  that  an 
indictment  for  suffering  divers  bakers  to  bake,  etc.,  against 
the  assize,  when  that  offense  was  indictable,  or  for  distrain- 
ing divers  persons  without  just  cause,  or  for  taking  divers 
sums  of  money  of  divers  persons  for  toll,  cannot  be  supported.'* 
The  same  rule  applies  in  larceny,  in  indictments  for  which 
the  name  of  the  owner  of  the  stolen  goods  must  be  set  out  as 
a  part  of  the  description  or  identification  of  the  property  al- 
leged to  have  been  stolen,  or  else  its  omission  must  be  excused 
by  a  statement  in  the  indictment  "  that  the  owner  is  to  the 
jurors  unknown."  The  correctness  of  this  rule  was  recog- 
nized at  an  early  date  in  the  history  of  this  court,  in  Groner 
▼.  State,  6  Fla.  39;  and  has  been  adhered  to  ever  since:  Sharp 
v.  State,  28  Fla.  359.  As  applied  to  indictments  for  uttering 
a  forged  instrument,  the  rule  has  been  recognized  and  enforced 
in  Buckley  v.  State,  2  G.  Greene,  162.  In  that  case,  the  alle- 
gation of  the  indictment  as  to  the  utterance  and  passing  of 
forged  and  counterfeit  coin  was  exactly  like  the  one  under 
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consideration,  and  the  indictment  was  held  bad.  In  McCleU 
Ian  V.  State^  32  Ark.  609,  the  indictment  in  this  respect  was 
exactly  like  the  one  here,  and  was  held  bad. 

The  second  count  in  this  indictment  is  also  fatally  defect- 
ive. It  seems  to  be  predicated  upon  section  41,  page  364, 
McClellan's  Digest,  that  provides  as  follows:  "Whoever  falsely 
personates  or  represents  another,  and  in  such  assumed  char- 
acter receives  any  property  intended  to  be  delivered  to  the 
party  so  personated,  with  intent  to  convert  the  same  to  his 
own  use,  shall  be  deemed  to  have  committed  larceny,  and  be 
punished  accordingly."  Comment  seems  hardly  necessary. 
In  this  second  count  there  is  no  allegation  that  the  property 
alleged  to  have  been  fraudulently  obtained  by  the  defendant 
was  *'  intended  by  the  party  from  whom  he  got  it  to  be  deliv- 
ered to  the  party  alleged  to  have  been  falsely  personated  "; 
neither  is  there  any  allegation  that  the  defendant  received  the 
propsrty  "with  intent  to  convert  the  same  to  his  own  use,"  — 
all  of  which  is  fatal  to  its  validity;  and  the  omission  of  these 
essential  allegations  makes  it  fall  short  of  charging  any  offense 
provided  for  by  law:  Jones  v.  State,  22  Fla.  532.  The  defend- 
ant's motion  to  quash  should  have  been  granted. 

After  the  overruling  of  his  motion  to  quash,  the  defendant 
entered  a  plea  in  abatement,  the  substance  of  which  is,  that 
there  was  no  evidence  upon  the  records  of  the  court  to  show 
that  the  indictment  was  ever  returned  or  presented  in  open 
court  by  any  grand  jury.  This  plea  was  overruled,  and  such 
ruling  is  also  assigned  as  error.  The  ruling  of  the  court  be- 
low upon  this  plea  is  in  the  following  words:  "  He  [the  court) 
was  of  the  opinion  that  there  was  sufficient  evidence  before 
the  court  to  sustain  the  indictment,  said  entry  of  the  finding 
and  return  into  court  of  May  17,  1889,  being  in  the  following 
words  and  figures,  namely:  '  State  of  Florida  v.  Williavi  Good- 
son.  Forgery.' "  We  do  not  think  that  this  was  sufficient 
evidence,  or  in  fact  any  evidence  at  all,  of  the  essential  fact 
that  such  an  indictment,  or  that  any  indictment,  had  been 
"  presented  or  returned  into  open  court  by  a  grand  jury." 
The  bare  style  of  a  case,  accompanied  with  the  technical 
name  of  a  crime,  appearing  by  itself  in  the  minutes  of  the 
court,  without  any  explanation  or  other  statement,  cannot  be 
said  to  prove  anything.  Had  this  styling  of  the  cause  been 
preceded  with  the  customary  statement:  The  grand  jury 
came  into  court,  or  into  open  court,  and  presented  the  follow- 
ing indictment, — then  the  evidence  would  have  been  sufficient 
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and  complete.  Turning  to  the  indictment  itself,  we  find  the 
file- marks  to  be  as  follows:  "  Filed  May  17,  1889.  W.  B.  Las- 
siter,  Clerk,  by  J.  R.  Wells,  D.  C."  There  is  nothing  in  this 
to  indicate  that  it  was  filed  or  presented  in  open  court.  At 
the  beginning  of  the  record  before  us,  we  find  the  following 
statement  made  by  the  same  clerk,  who  filled  that  office  at  the 
time  this  indictment  purports  to  have  been  found:  "Be  it  re- 
membered, tliat  on  the  ninth  day  of  November,  A.  D.  1891, 
came  the  state  of  Florida,  the  plaintiflfin  the  case  aforesaid, 
and  by  an  indictment  filed  with  the  clerk  of  the  circuit  court 
in  his  said  office  on  the  seventeenth  day  of  May,  A.  D.  1891, 
called  upon  the  defendant  to  answer,"  etc.  While  this  pre- 
liminary statement  by  the  clerk  in  the  record  may  be  regarded 
as  affirmative  proof  that  the  indictment  was  filed  in  his  office 
as  therein  asserted,  instead  of  in  open  court,  still  it  falls  far 
short  of  affirmatively  showing  that  the  paper  was  presented 
and.  filed  in  open  court  by  the  grand  jury.  This  being  all 
there  is  in  the  record  upon  this  subject,  we  do  not  think  that 
there  is  sufficient  evidence,  or  any  evidence,  that  this  indict- 
ment was  presented  in  open  court  by  a  grand  jury,  that  be- 
ing the  only  recognized  manner  in  which  the  findings  of  a 
grand  jury  can  be  authoritatively  presented:  Collins  v.  StatCy 
13  Fla.  651.  Were  the  rule  otherwise,  it  would  render  it  pos- 
sible for  a  designing  or  revengeful  foreman  of  a  grand  jury  to 
ruin  any  citizen  by  surreptitiously  filing  with  the  clerk  in  his 
office  an  indictment  manufactured  by  himself  alone  upon 
which  his  fellow-jurors  had  taken  no  action.  With  the  light 
before  us,  we  think  the  defendant's  plea  in  abatement  should 
have  been  sustained. 

It  is  unnecessary,  after  what  has  been  said,  to  notice  any 
other  questions  raised. 

The  judgment  of  the  court  below  is  reversed,  with  directions 
to  quash  the  indictment,  and  to  discharge  the  defendant  frooi 
further  custody  or  detention  thereunder. 


FoRQKRY.  —  As  to  what  constitutes  forgery,  see  monographic  note  to  Ar» 
nold  V.  Cost,  22  Am.  Dec.  306-321.  As  to  the  forgery  of  a  note  or  indvirse- 
meat,  see  note  to  Coggill  v.  American  Ex.  Bank,  49  Am.  Deo.  315,  316.  As 
to  what  instruments  may  be  the  subject  of  forgery,  see  note  to  Hendrickt  v. 
State,  8  Am.  St.  Rep.  467-470. 

Larcbnt,  where  Prof ertt  is  Obtainkd  bt  Falsi  Pbktsxt:  See  note 
to  Qy-unaon  v.  StaU^  46  Am.  Rep.  183-186. 
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[29  Flobida,  S65.] 

Assault  to  Kafb — Evidbnce  or  Capacitt.  —  At  common  law,  a  boy  ander 
the  age  of  fourteen  years  cannot  in  point  of  law  be  guilty  of  an  assault 
with  intent  to  commit  rape,  and  if  he  is  under  that  age  at  the  time  of 
the  alleged  offense,  evidence  is  inadmissible  to  show  that  in  point  of 
fact  he  could  commit  the  offense. 

Assault  to  Rape, — A  Boy  under  thk  Aqb  of  Fourteen  Tears  is 
always  presumed  to  be  incapable  of  being  guilty  of  attempting  to  com- 
mit rape;  and  in  those  jurisdictions  where  such  presumption  may  b« 
rebutted  by  proof  of  capacity,  the  burden  of  such  proof  is  upon  tbt 
prosecution. 

Assault  to  Rape.  — A  Boy  under  the  Age  of  Fourteen  Years  cannot, 
under  the  statutes  of  Florida,  be  legally  convicted  of  an  assault  to  com- 
mit rape,  in  the  absence  of  any  evidence  of  bis  capacity  to  commit  such 
offense. 

R.  W.  and  W.  M.  Davisj  for  the  plaintifif  in  error. 
William  B.  Lamar^  for  the  defendant  in  error. 

Mabby,  J.  The  plaintiff  in  error  was  indicted  at  the  spring 
term,  A.  D.  1891,  of  the  Clay  County  circuit  court  for  an  as- 
sault upon  a  female  child  under  the  age  of  ten  years,  with 
intent  feloniously  and  forcibly  to  carnally  know  and  abuse 
her,  and  after  arraignment  was  convicted  of  said  offense. 

The  indictment  charges,  omitting  the  formal  parts,  "  that 
Oscar  McKinny,  of  the  county  of  Clay,  and  state  of  Florida, 
on  the  twenty-first  day  of  February,  A.  D.  1891,  in  the  county 
and  state  aforesaid,  in  and  upon  one  Dora  Lillian  Remesat,  a 
female  child  under  the  age  of  ten  years,  to  wit,  of  the  age  of 
eight  years,  feloniously  did  make  an  assault  with  intent  her, 
the  said  Dora  Lillian  Remesat,  then  and  there  feloniously  and 
forcibly  to  carnally  know  and  abuse,  contrary  to  the  form  of 
the  statute  in  such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Florida."  After  verdict, 
plaintiff  in  error,  by  his  counsel,  made  a  motion  to  set  aside 
the  verdict  and  grant  a  new  trial.  The  grounds  of  the  motion 
are:  1.  "Because  the  verdict  is  contrary  to  law."  2.  "Be- 
cause the  verdict  is  contrary  to  the  evidence."  3.  "  Because 
the  verdict  is  contrary  to  the  charge  of  the  court."  4.  "  Be- 
cause the  uncontradicted  evidence  in  the  case  was,  that  the 
defendant  was  not  fourteen  years  of  age  at  the  time  of 
the  alleged  offense,  and  yet  the  jury  found  him  guilty  of 
the  offense  with  which  he  was  charged." 

This  motion  was  overruled,  and  defendant  excepted.     No 
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exceptions  were  taken  to  the  charge  of  the  court,  or  the  ad- 
missibility of  any  testimony.  The  assignments  of  error  here 
cover,  in  substance,  the  same  points  presented  in  the  motion 
for  new  trial.  The  sole  inquiry  presented  here  is  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict. 

The  mother  of  the  child  testified  for  the  state,  in  substance, 
as  follows:  That  the  accused  was  working  for  her  husband, 
helping  in  his  barber-shop  and  working  on  his  place.  On 
the  twentieth  day  of  February,  A.  D.  1891.  the  accused  was 
at  work  in  their  garden,  and  about  five  o'clock  in  the  even- 
ing, while  witness  was  upstairs  attending  to  a  fretful  baby, 
she  looked  out  of  the  window  into  the  garden,  and  did  not 
see  the  accused  at  work.  Witness  could  see  from  the  upper 
window  all  over  the  garden,  except  down  by  the  side  of  a 
fence  nearest  to  the  house.  She  knew  that  her  daughter  was 
in  the  garden  with  the  accused,  and  had  been  playing  there. 
She  went  down  to  see  about  it,  and  as  soon  as  she  opened  the 
garden  gate  she  saw  her  child  lying  flat  on  the  ground,  with 
her  clothes  up,  and  the  accused  on  top  of  her.  They  were 
lying  with  their  feet  towards  witness.  As  soon  as  the  witness 
entered  the  gate,  the  accused  jumped  up  and  commenced  to 
button  up  his  pantaloons,  which  were  unbuttoned.  Witness 
asked  the  accused  what  he  meant  by  doing  that.  He  said  Lil- 
lian made  him  do  it;  she  had  been  after  him  all  the  week  to 
do  it.  Witness  said  if  she  had  a  pistol  she  would  kill  accused, 
and  that  she  would  have  him  arrested.  She  looked  for  some- 
thing to  hit  accused  with,  and  he  ran  away  from  the  premises. 
This  was  in  Clay  County,  Florida.  On  cross-examination, 
witness  stated  that  when  she  looked  in  at  the  gate  she  saw 
them  lying  on  the  ground  near  the  fence  and  near  the  chicken- 
house.  The  chicken-house  was  about  ten  feet  high,  and  was 
between  the  gate  where  she  entered  and  where  they  were 
lying.  The  chicken-house  was  joined  onto  the  fence  to  the 
right  of  the  gate,  and  was  on  her  right  hand.  The  accused 
and  the  child  were  on  the  other  side  of  the  cliicken-house. 
The  child  did  not  get  up  when  the  accused  did.  She  laid 
on  the  ground  for  a  little  time,  and  was  not  fretting  or  crying, 
and  was  not  hurt.  Witness  did  not  see  the  private  parts  of 
the  accused. 

J.  A.  Peeler  testified  for  the  state,  in  substance,  that  he  was 
sheriff  of  Clay  County.  A  warrant  was  placed  in  his  hands 
for  the  arrest  of  Oscar  McKinny,  for  the  assault  upon  the 
little  girl.     He  tried  for  two  days  to  find  the  accused,  buj 
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could  not.  He  found  him  on  Sunday  night  at  his  mother's 
house  and  arrested  him. 

For  the  defense,  Georgia  Cook  testified  that  she  was  the 
mother  of  the  accused,  Oscar  McKinny,  and  that  he  was  not 
fourteen  years  of  age;  that  he  would  be  fourteen  years  of  age 
on  the  following  Tuesday,  the  last  day  of  March. 

Fonce  Miller  testified  that  he  knew  the  general  reputation 
of  the  accused,  and  that  it  was  good;  he  never  heard  anything 
bad  of  the  boy. 

The  defendant's  statement,  under  oath,  was,  in  substance, 
that  he  had  the  headache,  and  was  lying  down  on  the  ground. 
Lillian  came  where  he  was,  and  was  playing  on  him,  and  he 
pushed  her  off;  he  was  not  trying  to  do  anything  to  her.  He 
ran  off  because  Mrs.  Remesat  said  she  was  going  to  have  him 
arrested. 

This  was,  in  substance,  all  of  the  testimony.  Our  statute 
provides  that "  whoever  ravishes  and  carnally  knows  a  female 
of  the  age  of  ten  years  or  more,  by  force,  and  against  her  will, 
or  unlawfully  or  carnally  knows  and  abuses  a  female  child 
under  the  age  of  ten  years,  shall  be  punished  by  death,  or  by 
imprisonment  in  the  state  penitentiary  for  life;  and  whoever 
assaults  a  female  with  intent  to  commit  a  rape  shall  be  pun- 
ished by  imprisonment  in  the  state  penitentiary  for  any  term 
of  years,  or  for  life,  or  by  fine  not  exceeding  one  thousand 
dollars":  Act  of  1868,  c.  1637,  subc.  3,  sees.  40-41;  McClel- 
lan's  Digest,  p.  355,  sees.  36,  37.  The  two  clauses  contained 
in  the  first  section  of  the  above  statute  define  the  single  of- 
fense of  rape.  It  is  committed  on  a  female  over  ten  years  of 
age  by  having  carnal  knowledge  of  her  by  force,  and  against 
her  will,  and  on  a  female  under  ten  years  of  age  by  unlaw- 
fully or  carnally  knowing  and  abusing  her  without  regard  to 
consent.  The  object  of  our  statute  was  to  provide  a  punish- 
ment for  rape  in  all  cases  of  the  violation  of  females  of  any 
age.  Originally,  at  common  law,  rape  was  defined  to  be  the 
carnal  knowledge  of  a  female,  forcibly  and  against  her  will; 
3  Chitty's  Grim.  Law,  810;  1  Russell  on  Crimes,  904. 

It  seems  that  it  was  anciently  doubted  whether  rape  could  be 
committed  upon  a  child  under  ten  years  of  age,  and  hence  the 
statute  18  Eliz.,  c.  7,  sec.  4,  was  enacted,  by  which  it  was  pro- 
vided "that  if  any  person  shall  unlawfully  and  carnally  know 
and  abuse  any  woman-child  under  the  age  of  ten  years,  every 
such  unlawful  and  carnal  knowledge  shall  be  felony  without 
benefit  of  clergy";  3  Chitty's  Crim.  Law,  814.     This  statute 
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was  not  intended  to  create  a  new  and  diflferent  offense  distinct 
from  rape,  but  was  designed  to  make  the  carnal  knowledge 
and  abuse  of  a  child  under  ten  years  rape,  irrespective  of  con- 
sent. And  we  find  in  1  Hale's  Pleas  of  the  Crown,  628,  writ- 
ten after  the  passage  of  the  statute  18  Elizabeth,  the  definition 
of  rape  to  be  "  the  carnal  knowledge  of  any  woman  above  the 
age  of  ten  years,  against  her  will,  and  of  a  woman-child  un- 
der the  age  of  ten  years,  with  or  against  her  will."  Our  stat- 
ute makes  it  rape  to  unlawfully  or  carnally  know  and  abuse 
a  female  child  under  the  age  of  ten  years.  This  construction 
has  been  placed  upon  statutes  like  ours:  Commonwealth  v. 
Suglandj  4  Gray,  7;  People  v.  McDonald,  9  Mich.  150;  State 
V.  Storkey,  63  N.  C.  7;  State  v.  Johnston,  76  N.  C.  209;  State 
V.  Dancy,  83  N.  C.  608.  To  charge,  then,  in  an  indictment  un- 
der the  statute,  an  assault  with  intent  to  unlawfully  and  car- 
nally know  and  abuse  a  female  child  under  the  age  of  ten 
years  is,  in  legal  effect,  to  allege  an  assault  with  intent  to  com- 
mit a  rape.  The  testimony  of  the  mother  of  the  accused  (and 
there  seems  to  be  no  contradiction  in  any  way  of  it)  is,  that 
he  was  not  fourteen  years  old  when  the  offense  is  alleged  to 
have  been  committed.  He  lacked  but  a  short  time  of  arriv- 
ing at  the  age  of  fourteen;  still,  the  testimony  is  positive  that 
he  had  not  arrived  at  this  age  when  the  offense  is  alleged  to 
have  been  committed.  A  boy  under  the  age  of  fourteen,  by 
the  common-law  rule,  was  presumed  to  be  incapable  of  com- 
mitting the  crime  of  rape.  This  presumption,  it  seems,  was 
not  so  much  on  the  ground  of  incapacity  of  mind  or  will,  but 
of  physical  impotency,  and  was  irrebuttable:  Williams  v. 
State,  20  Fla.  777,  and  authorities  cited.  It  is  also  the  rule 
of  the  common  law,  that  a  boy  under  the  age  of  fourteen 
years  cannot  in  point  of  law  be  guilty  of  an  assault  with  in- 
tent to  commit  a  rape,  and  if  he  were  under  that  age  at  the 
time  of  the  alleged  offense,  evidence  is  inadmissible  to  show 
that  in  point  of  fact  he  could  commit  the  offense:  Regina  v. 
Phillips,  8  Car.  &  P.  736;  Rex  v.  Eldershaw,  3  Car.  &  P.  396; 
People  V.  Randolph,  2  Park.  Cr.  174,  213;  3  Lawson's  Crim- 
inal Defenses,  145;  1  Bishop's  Crim.  Law,  6th  ed.,  sec.  746; 
2  Roscoe's  Crim.  Ev.  899.  It  was  decided  in  Commonwealth 
V.  Oreen,  2  Pick.  380,  that  a  boy  under  the  age  of  fourteen 
years  may  be  indicted  for  an  assault  with  intent  to  commit 
rape;  but  this  seems  to  be  the  only  departure  outright  from 
the  common-law  rule,  and  it  was  dissented  from  by  Parker, 
C.  J.     In  Ohio  and  New  York  it  has  been  decided  that  while 
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the  law  presumes  a  boy  under  the  age  of  fourteen  years 
to  be  incapable  of  being  guilty  of  attempting  to  commit  the 
crime  of  rape,  this  presumption  may  be  overcome  by  proof 
that  in  point  of  fact  he  has  arrived  at  the  age  of  puberty: 
Williams  v.  State,  14  Ohio,  222;  45  Am.  Dec.  536;  People  v. 
Randolph^  2  Park.  Cr.  174.  I  think  there  is  much  good  rea- 
son in  the  rule  announced  in  the  Ohio  and  New  York  caees. 
The  common-law  rule  had  its  origin  in  the  nature  of  man  and 
social  life,  environed  by  the  then  physical  development  of  the 
race  where  established,  and  under  certain  climatic  conditions. 
The  rule  might  become  absurd  in  more  congenial  climates 
and  under  conditions  of  more  advanced  physical  development. 
The  reason  of  the  rule,  it  might  well  be  said,  had  ceased  un- 
der such  circumstances.  In  no  case,  however,  that  we  have 
found,  except  the  one  in  Massachusetts,  has  any  court  gone 
further  than  to  hold  that  the  presumption  of  incapacity,  where 
the  accused  is  under  the  age  of  fourteen  years,  may  be  rebut- 
ted by  evidence  showing  capacity.  Under  these  decisions, 
the  burden  is  on  the  state  to  show  that  the  accused  had  capa- 
city, when  it  was  shown  that  he  was  at  the  time  under  the 
age  of  fourteen.  In  a  later  case  in  Ohio,  while  the  rule  in  the 
case  of  Williams  v.  State^  14  Ohio,  222,  45  Am.  Dec.  536,  was 
adhered  to,  its  correctness  seems  to  have  been  doubted,  and 
it  was  held  that  the  rule  would  not  be  extended,  and  the  bur- 
den was  on  the  state  to  show  capacity:  Hiltabiddle  v.  State, 
35  Ohio  St.  52;  35  Am.  Rep.  592.  There  is  nothing  in  the 
testimony  making  it  necessary  for  us  to  say  whether  or  not 
the  rule  announced  in  Ohio  and  New  York  should  obtain 
in  this  state.  The  testimony  does  not  show  the  capacity  of 
the  accused,  nor  is  there  anything  stated  in  reference  to  his 
physical  development  from  which  capacity  may  be  deduced. 
On  the  evidence  before  us,  our  conclusion  is,  that  the  convic- 
tion was  wrong,  and  the  judgment  is  therefore  reversed,  and 
the  cause  remanded.  _____ 

Assault  WITH  Intent  to  Ravish  —  Capacitt  —  Evidence  oj. — An  in- 
fant under  fourteen  years  of  age  it  presumed  to  be  incapable  of  committing 
or  attempting  to  commit  rape.  Such  presumption  may  be  rebutted  by 
proof  that  be  had  arrived  at  the  state  of  puberty,  and  was  capable  of  con- 
summating the  crime  of  which  he  waa  accused:  WilUamt  v.  State,  H  Ohio» 
222;  45  Am.  Deo.  536. 
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Conway  v.  Grant. 

[88  GiuBQlA,  40.] 

Akimals  —  FxRocious  Doos — Ltabilitt  or  Ownbr  fok  Allowixo  av 
Larok.  —  One  who  enters  the  rear  of  the  premises  of  another,  throagh 
an  open  gate,  on  lawful  business,  and  is  bitten  by  ferocious  dogs  rnnning 
at  large,  of  which  he  has  no  notice,  may  recover  of  the  owner,  who^ 
knowing  the  vicious  character  of  his  dogs,  thus  allows  them  to  run  loost 
on  bis  open  premises. 

John  A.  Wimpy,  for  the  appellant. 

John  T.  Olenn,  for  the  appellee. 

Bleckley,  C.  J.  The  ferocious  character  of  the  dogs  and 
the  knowledge  of  the  owner  are  sufficiently  alleged.  The 
only  matter  of  controversy  is  touching  the  fault  of  the  plain- 
tiflf  in  exposing  himself  to  attack  by  entering  the  premises  of 
the  defendant  where  the  dogs  were  kept.  There  was  an  open 
gate  in  rear  of  the  premises,  and  the  plaintiff,  according  to 
his  declaration,  was  on  lawful  business.  Being  in  search  of 
employment  as  a  carpenter,  and  seeing  indications  that  such 
work  was  probably  carried  on  in  a  certain  house,  he  entered 
the  premises  for  the  purpose  of  making  engagement  or  to 
work,  having  no  notice  or  knowledge  of  the  dogs.  In  this 
way  he  became  exposed  and  was  bitten.  We  think  a  cause 
of  action  is  substantially  set  forth.  The  code  (sec.  2964)  de- 
clares: "  A  person  who  owns  or  keeps  a  vicious  or  dangerous 
animal  of  any  kind,  and  by  the  careless  management  of  the 
same,  or  by  allowing  the  same  to  go  at  liberty,  another,  with- 
out fault  on  his  part,  is  injured  thereby,  such  owner  or  keeper 
shall  be  liable  in  damages  for  such  injury."     The  fault  her* 
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referred  to  is  not  that  of  being  a  trespasser,  but  that  of  being 
in  some  way  instrumental  in  provoking  or  bringing  on  the 
attack  complained  of.  "  It  must  at  the  same  time  be  under- 
•tood  that  the  right  of  redress  of  the  injured  person  will  be 
defeated  if  the  injury  was  caused  by  his  own  fault.  A  person 
who  irritates  an  animal,  and  is  bitten  or  kicked  in  turn,  is 
deemed  in  law  to  have  consented  to  the  damage  sustained, 
and  cannot  recover.  But  if  the  fault  of  the  injured  party  had 
no  necessary  or  natural  and  usual  connection  with  the  injury, 
operating  to  produce  the  injury  as  cause  produces  effect,  the 
owner  of  the  animal  will  be  liable.  For  example:  The  de- 
fendant keeps  upon  his  premises  a  ferocious  ^og,  and  the 
plaintiflF,  having  no  notice  that  such  a  dog  is  there,  trespasses 
in  the  daytime  upon  the  premises,  and  the  dog  rushes  upon 
him  and  bites  him.  The  defendant  is  liable;  since  it  is  not 
the  necessary  or  natural  and  usual  consequence  of  a  person's 
trespassing  upon  a  man's  premises  by  day  that  he  should  be 
attacked  by  a  savage  dog":  Bigelow  on  Torts,  249,  250. 

Though  the  gate  was  open  and  the  plaintiff  was  on  lawful 
business,  it  may  be  that  he  had  no  strict  legal  right  to  enter 
the  premises  from  the  rear.  But  this  would  be  no  justification 
for  leaving  dangerous  dogs  loose  on  the  premises,  to  bite  him 
or  others  that  might  so  intrude.  Such  dangerous  means  of 
defense  against  mere  trespassers  the  law  will  not  countenance. 
As  general  authorities  on  the  subject,  see  Brock  v.  Copeland,  1 
Esp.  203;  Sarch  v.  Blackburn,  4  Car.  &  P.  297;  Curtis  v.  Mills, 
6  Car.  &  P.  489;  Loomis  v.  Terry,  17  Wend.  496;  31  Am. 
Dec.  306;  Plerret  v.  Moller,  3  E.  D.  Smith,  574;  Kelly  v.  Tilton, 
8  Keyes,  263;  Sherfey  v.  Bartley,  4  Sneed,  58;  67  Am.  Dec. 
597;  Woolfv.  Cha.ker,  31  Conn.  121;  81  Am.  Dec.  175;  Lave- 
rone  v.  Mangianti,  41  Cal.  138;  10  Am.  Rep.  269;  note  to 
Knowles  v.  Mulder,  16  Am.  St.  Rep.  631;  Cooley  on  Torts, 
*345;  Bishop  on  Non-Contract  Law,  sees.  1235  et  seq.;  1 
Thompson  on  Negligence,  p.  220,  sec.  34;  Muller  v.  McKesson, 
73  N.  Y.  195;  29  Am.  Rep.  123;  Rider  v.  White,  65  N.  Y.  54; 
22  Am.  Rep.  600. 

It  will  be  observed  that  the  most  that  could  possibly  be 
said  against  the  plaintiff  is,  that  he  trespassed  by  going  upon 
the  premises.  This  is  a  milder  fault  than  going  there  to  com- 
mit a  trespass.  If  his  purpose  had  been  to  commit  a  crime, 
the  dogs  would  have  been  properly  employed  in  resisting  him. 
But  he  seems  to  have  had  a  virtuous  and  worthy  object,  al- 
though his  mode  of  executing  it  was  doubtless  injudicious.  It 
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was  hot  lawful  to  bite  him  by  the  instrumentality  of  dogs  or 
other  dangerous  animals.     The  court  erred  in  dismissing  the 
action. 
Judgment  reversed.  

Akimals  —  Vicious  Dogs. — Noticb  to  Owner  o?  th«  Animal's  Char* 
acter:  See  Robinson  v.  Marino,  3  Wash.  434;  28  Am.  St.  Rep.  50,  and 
cases  referred  to  ia  the  note  thereto. 

Liability  of  Owner  to  Trespassers.  — It  is  no  defense  to  an  action  for 
injury  from  the  bite  of  a  vicious  dog  that  plaintiff  was  a  trespasser  at  time 
upon  the  land,  if  the  owner  of  the  dog,  knowing  of  its  propensities,  permits 
it  to  run  at  large:  Sherfey  v.  Barlley,  4  Sneed,  58;  67  Am.  Dec.  597;  Wool/ 
V.  Chalker^  31  Conn.  121;  81  Am.  Deo.  176. 
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Judges  —  Disqttalittcation  —  What  does  not  Dibquahft.  —  It  is  not  a 

disqualification  ■per  ae  to  try  an  indictment  for  perjury  that  the  presid- 
ing judge  is  the  same  who  presided  at  the  trial  in  which  the  alleged  per- 
jury was  committed,  and  also  at  the  trial  of  another  witness  for  perjury, 
who  testified  in  the  first  case.  Nor  does  any  disqualification  result  from 
the  fact  that  such  judge  is  convinced  of  the  guilt  of  the  accused  from 
facts  corning  to  his  knowledge  <luring  the  course  of  the  previous  trials. 

Judges — Disqualifications — What  does  not  DiSQUALiry.  —  A  judge 
is  not  perse  disqualified  to  preside  on  the  trial  of  an  indictment  for  per- 
jury because  he  is  convinced  of  the  guilt  of  the  accused,  and  has  privately 
and  unofficially  advised  the  prisoner's  counsel  to  induce  his  client  to 
plead  guilty. 

Perjury  —  Admissibility  o?  Evidence.  —  On  the  trial  of  an  indictment 
for  perjury,  evidence  is  admissible  to  show  that  the  accused,  in  a  private 
interview,  endeavored  to  influence  a  third  person  to  give  false  evidence 
in  the  same  case  and  in  respect  to  the  same  matter  in  which  the  alleged 
perjury  was  committed. 

Perjury  —  Admissibility  of  Declarations. — The  whole  res  geatce  of  a 
transaction,  including  declarations  made  at  the  time  by  the  participants, 
are  admissible  against  one  accused  of  perjury  to  show  that  his  sworn 
statements  as  to  some  of  the  particulars  of  such  transaction  were  false. 

Perjury  —  Record  Necessary  to  Convici'ion.  —To  convict  a  person  of 
perjury,  alleged  to  have  been  committed  on  the  trial  of  a  case  in  a  court 
of  record,  the  prodftctioii  of  the  record  in  that  case,  or  of  a  duly  authenti- 
cated transcrii)t  thereof,  is  essential,  unless  the  formal  proofs  of  such 
judicial  proceeding  are  waived  or  dispensed  with  by  admission  or  other- 
wise. 

Perjury  —  Erroneous  Instructions. — When,  upon  a  trial  for  perjury, 
alleged  to  have  been  committed  on  the  trial  of  a  case  in  a  court  of  record, 
the  judicial  proceedings  in  that  case  are  not  formally  proved  by  the  pro- 
duction of  the  record  therein,  or  by  an  authenticated  copy  thereof,  and 


143  Heflin  v.  State.  [Georgia, 

■nob  formal  proof  is  not  waived,  iastraetions  based  apon  tbe  hypothesis 
that  the  case  wherein  the  alleged  perjary  was  committed  has  been  duly 
proved  by  other  evidence  are  erroneoas  and  entitle  the  accused,  if  con* 
ricted,  to  a  new  triaL 

The  appellant,  Heflin,  was  indicted,  tried,  and  convicted 
of  perjury  in  falsely  and  maliciously  swearing,  on  the  trial 
of  one  Eddleraan  for  the  murder  of  one  Gresham,  that  at  the 
time  of  the  shooting  the  witness  was  in  an  alley-way  leading 
back  of  the  saloon  where  the  shooting  took  place;  that  he  saw 
Gresham  with  something  in  his  hand  which  the  witness  took 
to  be  a  knife;  that  Gresham  was  advancing  on  Eddleman 
when  the  latter  shot  him;  that  immediately  after  the  shoot- 
ing, the  witness  left  the  place,  and  had  never  repeated  what 
he  had  seen  to  anybody.  The  declarations  referred  to  in  the 
opinion  were  made  immediately  after  the  shooting  by  Eddle- 
man and  Gresham  to  the  arresting  officer,  who  testified,  over 
the  objection  of  the  appellant,  that  at  that  time  "  Eddleman 
said  that  he  shot  Gresham  because  he  was  trying  to  shoot  him, 

and  called  up  Mr.  Mehan  to  prove  it Gresham  followed 

me  back  when  I  went  up  to  Mr.  Eddleman,  and  when  Eddle- 
man made  that  remark,  Gresham  said,  'Search  me;  I  have 
not  got  a  thing  in  the  world.' "  The  other  facts  appear  in 
the  opinion. 

Frank  A.  Arnold,  for  the  appellant. 

C.  D.  Hill,  solicitor-general,  for  the  state. 

■  Bleckley,  C.  J.  1.  His  honor  Judge  Clark,  who  presided 
in  the  trial  of  this  case,  was  subjected  to  a  novel  and  extraor- 
dinary challenge  before  the  trial  began.  Counsel  for  the  pris- 
oner objected  to  his  presiding,  "for  lack  of  impartiality,  and 
for  his  prejudice  against  him,"  the  prisoner.  The  grounds  of 
this  objection  were,  that  his  honor  had  presided  in  the  trial 
of  Eddleman  and  also  of  McCord,  and  become  firmly  con- 
vinced that  the  prisoner  had  committed  perjury  in  the  Eddle- 
man case,  and  had,  on  two  diff"erent  occasions,  approached 
the  prisoner's  counsel  and  said  to  him  there  was  no  doubt 
about  the  guilt  of  his  client,  and  advised^  him  to  induce  his 
client  to  plead  guilty,  as  there  was  no  earthly  chance  for  him 
to  be  acquitted.  In  a  note  to  this  ground  of  the  motion  for  a 
new  trial,  the  judge  says:  "  I  had  presided  on  the  Eddleman 
trial;  also  on  one  of  the  trials  of  McCord  for  perjury.  I  knew 
that  McCord  was  tried  again,  found  guilty,  and  the  conviction 
was  final.     In  the  interest  of  pending  justice  and  economy,  I 
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wished  to  save  another  trial,  which  necessarily  involved  the 
evidence  in  the  Eddleraan  and  McCord  cases,  that  I  and  the 
public  had  heard  so  often.  Nevertheless,  I  had  no  prejudice 
against  Hefliti,  and  tried  him  as  though  I  had  heard  of  the 
case  for  the  first  time."  There  can  be  no  doubt  of  the  scru- 
pulous accuracy  and  truth  of  this  statement.  Not  the  least 
ehade  of  a  suggestion  at  variance  with  it  anywhere  appears 
in  the  record  before  us.  That  the  trial  was  conducted  up- 
rightly and  impartially,  bo  far  as  the  presiding  judge  was 
concerned,  admits  of  no  question.  There  is  certainly  no  law 
which  renders  it  a  disqualification  perse  to  try  an  indictment 
for  perjury  that  the  judge  is  the  same  who  presided  at  the 
trial  in  which  the  alleged  perjury  was  committed,  and  also  at 
the  trial  of  another  witness  who  testified  in  the  first  case.  It 
can  make  no  difference  that  the  judge  had  thus  become  con- 
vinced of  Heflin's  guilt,  because  the  opinion  of  the  presiding 
judge  as  to  the  guilt  or  innocence  of  the  prisoner,  however 
that  opinion  may  have  been  formed,  does  not  unfit  him  for 
discharging  his  judicial  duties  with  the  most  complete  fair- 
ness and  impartiality.  These  duties  are  exactly  the  same, 
whether  the  accused  is  guilty  or  innocent,  and  upon  that 
question  the  judge  has  no  deciding  power,  and  is  not  permit- 
ted to  intimate  to  the  jury  his  opinion.  That  all  his  functions 
may  be  duly  exercised  irrespective  of  his  own  opinions  is  taken 
by  the  law  for  true;  this  is  shown  by  the  fact  that  he  is  re- 
quired to  hear  all  the  evidence  as  it  is  delivered  to  the  jury, 
and  after  so  doing,  to  instruct  the  jury  upon  the  law  applica- 
ble to  the  same.  It  could  hardly  be  expected  that  from  hear- 
ing all  the  evidence  he  would  not  form  some  opinion  of  his 
own  as  to  the  actual  guilt  or  innocence  of  the  person  on  trial, 
but  the  law  cares  not  for  this,  and  is  not  so  absurd  as  to  make 
it  work  a  disqualification  to  preside  throughout  the  trial.  If 
he  can  hear  the  evidence  once  without  disqualifying  himself, 
we  see  not  why  he  might  not  do  so  twice  or  thrice.  As  to 
advising  or  urging  counsel  to  induce  his  client  to  plead  guilty, 
this,  as  we  understand  the  record,  was  not  done  judicially  or 
publicly,  but  privately  and  unofficially.  We  put  this  con- 
struction upon  the  language  in  the  record  because  nothing  to 
the  contrary  is  stated,  and  we  cannot  gratuitously  impute  to 
any  judge  of  the  superior  court,  and  especially  to  one  of  such 
high  character  and  such  a  nice  sense  of  judicial  propriety, 
.anything  unbecoming  the  judicial  station.  For  the  judge 
privately  and  unofficially  —  that  is,  in  his  capacity  as  a  mere 
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citizen — to  advise  a  member  of  the  bar  to  do  thus  and  so  touch- 
ing a  pending  case,  for  such  and  such  reasons,  cannot  be  held 
to  render  him  legally  disqualified  to  preside  in  the  case  con- 
cerning which  he  thus  volunteers  to  give  his  advice.  A  citi- 
zen of  the  commonwealth,  though  he  may  chance  to  occupy  a 
seat  on  the  bench,  is  not  cut  off  from  friendly  personal  inter- 
course with  the  members  of  the  legal  profession,  and  what  he 
may  chance  to  say  to  them  as  to  how  he  thinks  they  ought  to 
serve  their  clients,  or  as  to  his  opinions  and  convictions  in  re- 
gard to  the  merits  of  their  cases,  cannot  be  treated  as  official 
conduct,  and  become  matter  for  review  and  reversal  by  the 
supreme  court. 

2.  One  of  the  theories  of  the  prosecution  was,  that  Heflin 
and  McCord  had,  before  the  trial  of  Eddleman,  combined  to 
commit  perjury  in  Eddleraan's  behalf.  As  tending  to  prove 
this  theory,  a  witness  of  the  name  of  Owens  was  introduced, 
who,  after  explaining  that  he  overheard  an  interview  between 
McCord  and  Heflin,  testified  that  in  that  private  interview 
McCord  said  to  Heflin,  "  If  I  get  up  on  that  stand  and  swear 
that  Tom  Gresham  had  a  knife  cutting  at  George  Eddleman, 
I  will  have  to  have  better  security  than  John  Hilderbrand"; 
that  Heflin  replied,  "The  money  is  all  right;  you  will  get  the 
money";  then  McCord  said,  "Suppose,  now,  that  somebody 
gets  up  and  swears  I  was  not  in  the  alley?"  to  which  Heflin 
replied,  "Everything  was  in  such  confusion,  nobody  could 
tell  who  was  in  the  alley."  The  testimony  of  Heflin  in  Ed- 
dleman's  case  on  which  perjury  is  assigned  relates  in  part  to 
his  own  presence  in  the  alley  here  spoken  of.  We  have  no 
doubt  the  evidence  of  Owens  was  admissible,  as  tending  to 
show  that  Heflin  endeavored  to  influence  McCord  to  give  false 
testimony  in  respect  to  the  very  same  matter  touching  which 
his  own  alleged  perjury  was  committed. 

3.  The  whole  res  gestss  of  the  killing  of  Gresham  by  Eddle- 
man, including  declarations  made  at  the  time  by  each  of 
them,  might  be  necessary  to  throw  light  upon  those  particu- 
lars of  the  transaction  to  which  Heflin  testified  on  Eddleman's 
trial,  and  which  are  involved  in  the  assignments  of  perjury. 
We  think,  therefore,  that  the  declarations  objected  to  (for 
which  see  the  official  report)  were  admissible. 

4.  The  indictment  in  the  present  case  alleged  that  Heflin, 
on  a  certain  day,  "  in  a  judicial  proceeding  in  Fulton  superior 
court,  before  Richard  H.  Clark,  judge  presiding,  after  a  law- 
ful oath  had  been  administered  to  him,  and  in  a  matter  ma- 
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terial  to  the  issue,  the  issue  being  in  the  case  of  the  state  of 
Georgia  against  George  H.  Eddleman,  charged  with  the  mur- 
der of  Thomas  G.  Gresham,  a  plea  of  not  guilty  having  been 
entered  by  the  said  Eddleman,  which  said  case  was  being 
then  and  there  tried  in  said  superior  court,  and  the  said  Hef- 
lin being  then  and  there  a  witness  in  said  case  in  behalf  of 
the  defendant,  the  said  George  H.  Eddleman,  did  willfully, 
knowingly,  absolutely,  and  falsely  swear,"  etc.  No  record  of 
the  case  here  referred  to  was  put  in  evidence,  nor  was  the 
existence  or  contents  of  any  indictment  against  Eddleman,  or 
of  any  plea  to  such  indictment,  proved  in  any  manner  what- 
soever. The  official  stenographer  of  the  court  testified  as  fol- 
lows: "  I  recollect  the  trial  of  the  case  of  the  state  against 
George  H.  Eddleman,  charged  with  the  killing  of  Thomas  E. 
Gresham.  I  did  take  down  the  testimony,  or  part  of  the  tes- 
timony, in  that  case.  I  did  take  down  the  testimony  of  M.  R. 
Heflin  in  that  case.  That  testimony  was  taken  down  cor- 
rectly. This  is  a  transcript  of  my  notes  of  the  testimony  of 
M.  R.  Heflin  in  the  case  of  the  state  against  George  Eddle- 
man for  murder.  This  is  the  testimony  taken  at  the  time 
that  George  Eddleman  was  being  tried.  This  killing  of 
Gresham  took  place  in  the  fall  of  1888;  I  don't  remember 
the  month.  Judge  Richard  H.  Clark  presided  in  that  case. 
I  was  present  when  Heflin  was  sworn  as  a  witness,  and  when 
he  took  the  stand  and  testified.  That  was  in  Fulton  County. 
I  could  not  be  positive,  but  I  think  Mr,  Hill  administered  the 

oath Mr.  Hill  was  solicitor-general  at  the  time 

I  am  not  certain  that  he  administered  the  oath;  it  may  have 

been  one  of  the  other  attorneys It  may  have  been 

Judge  Dorsey  or  Mr.  Cox I  recollect  his  being  sworn 

to  tell  the  truth,  and  nothing  but  the  truth,  in  the  case  of  the 

state  against  George  Eddleman,  charged  with  murder 

I  am  positive  he  was  sworn.  He  was  sworn  as  a  witness  in 
the  case  of  the  state  -against  George  Eddleman."  This  ex- 
tract furnishes  all  the  evidence  which  the  record  contains  of 
the  existence  of  any  judicial  proceeding  between  the  state  and 
Eddleman.  Unless,  by  admission  or  otherwise,  the  formal 
proofs  are  waived  or  dispensed  with,  the  production  of  the 
record,  or  of  a  duly  authenticated  transcript  thereof,  is,  in  such 
cases,  essential.  "The  cause  and  issue  wherein  the  perjury 
was  committed  are  proved  by  the  record,  which  should  be  in 
the  form  and  with  the  verification  required  by  the  ordinary 
practice  of  the  court ":  2  Bishop's  Crira.  Proc,  sec.  933  b.    The 
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authorities,  early  and  late,  on  this  question  seem  to  be  of  uni- 
form tenor:  2  Starkie  on  Evidence,  859;  Bull.  N.  P.  243;  2 
Chitty's  Crim.  Law,  312  a;  2  Archbold's  Grim.  Pr.  &  PL  *602; 
3  Russell  on  Crimea,  *95;  2  Roscoe's  Crim.  Ev.  *843;  3  Jacob's 
Fisher's  Digest,  3546  et  seq.;  2  Wharton's  Crim.  Law,  sec. 
1326;  3  Greenl.  Ev.,  sec.  197;  2  Taylor's  Ev.,  sec.  1668.  This 
requirement  as  to  the  medium  of  proof  corresponds  with  the 
general  rule  of  law,  that  the  proceedings  of  a  court  of  record 
are  known  only  by  means  of  the  record  itself:  Collins  v.  BuU 
lard,  57  Ga.  333;  Rutherford  v.  Crawford,  63  Ga.  139;  James 
V.  Kerby,  29  Ga.  684. 

6.  There  being  no  direct  evidence  of  the  existence,  finding, 
or  pendency  of  any  indictment  for  murder  against  Eddleman, 
or  of  any  issue  raised  upon  such  indictment,  it  follows  from 
what  has  been  said  above  that  no  proper  foundation  was  laid 
for  charging  the  jury  upon  such  a  hypothesis.  The  court 
therefore  erred  in  the  part  of  the  charge  which,  as  set  out  in 
full,  was  expressed  in  this  language:  "If  you  believe  from  the 
evidence  that  one  George  Eddleman  was  tried  for  murder  in 
the  superior  court  of  Fulton  County,  and  in  that  case  the  de- 
fendant was  administered  an  oath  by  the  solicitor-general, 
that,  so  far  as  the  oath  having  been  taken  in  some  judicial 
proceeding  and  having  been  administered,  the  case,  to  that 
extent,  the  burden  being  upon  the  part  of  the  state,  would  be 
made  out."  The  stenographer's  evidence  was  all  appropriate 
to  open  the  way  to  the  introduction  of  the  evidence  given  by 
Heflin  on  the  trial  of  Eddleman,  and  for  that  purpose  it  was 
all  admissible;  but  in  order  to  show  the  actual  existence  of 
the  case  of  State  v.  Eddleman  as  a  judicial  proceeding  in  the 
superior  court  of  Fulton  County,  and  its  identity  with  the 
case  described  in  the  bill  of  indictment,  it  was  necessary  to 
go  further,  and  prove  by  the  record  an  indictment  against  Ed- 
dleman (for  he  could  not  have  been  legally  tried  without  an 
indictment),  and  that  there  was  an  issue  raised  upon  that  in- 
dictment, and  what  that  issue  was.  The  bill  of  indictment 
in  the  present  case  alleges  that  there  was  a  plea  of  not  guilty, 
but  no  evidence  whatever  as  to  the  plea  was  adduced.  Con- 
sequently, the  jury  trying  Heflin  did  not  know  by  evidence 
either  that  Eddleman  was  indicted,  or  upon  what  issue  he 
was  tried. 

6.  For  the  same  reason,  it  was  error  to  charge  the  jury  thus: 
"If  you  believe  from  the  evidence  that  it  was  an  issue  upon 
the  trial  of  George  Eddleman  whether,  at  the  time  he  shot 
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Gresham,  he  (Greshara)  was  advancing  upon  him  with  a 
knife  in  his  hand,  or  something  like  a  knife,  that  would  be  a 
matter  material  to  the  issue."  This  charge  assumes  that 
there  was  evidence  before  the  jury  from  which  they  could  as- 
certain what  the  issue  was  which  was  made  up  in  the  trial  of 
Eddleman,  and  that  they  could  apply  thereto  the  testimony 
given  by  Heflin  upon  that  trial,  and  determine  its  materiality. 

7.  Various  other  special  grounds  are  set  forth  in  the  motion 
for  a  new  trial.  Some  of  them  are  not  fully  verified  by  the 
presiding  judge.  Construing  those  which  are  verified  in  the 
light  of  the  whole  charge  and  of  all  the  facts  in  the  record, 
we  think  no  material  error,  further  than  we  have  indicated, 
appears.  But  the  evidence  was  manifestly  deficient  on  a 
material  element  of  the  case,  and  the  court  having  committed 
the  errors  which  we  have  discussed,  the  prisoner,  as  a  matter 
of  strict  law,  is  entitled  to  a  new  trial.  Doubtless,  it  is  only 
where  such  a  deficiency  in  the  proof  is  pointed  out  and  in- 
sisted upon,  that  a  reviewing  court  would  be  under  the  duty 
of  having  the  case  tried  over  on  account  of  failure  on  the  part 
of  the  state  to  supply  the  formal  record  evidence  which  the 
law  requires.  It  would  seem  that  this  point  was  not  raised 
in  Elder  v.  State,  52  Ga.  581,  and  we  are  not  aware  of  any 
case  in  the  Georgia  reports  in  which  it  has  been  considered. 
The  clear  law  of  it,  however,  is  as  we  now  declare  it,  and 
whether  the  prisoner  be  guilty  or  innocent,  he  cannot  be  pun- 
ished until  he  is  legally  convicted. 

Judgment  reversed.  

Jttdoes  —  DisQUAirncATioNS  OF:  See  note  to  Ex  parte  Harriit,  23  Am. 
St.  Rep.  550.  To  the  cases  there  cited  may  be  added  the  following,  in  which 
the  judge  was  held  to  be  disqualified  by  his  previous  connection  with  the 
litigation:  Johnson  v.  State,  29  Tex.  *App.  526;  State  v.  Burks,  82  Tex.  584; 
Cullen  y.  Drane,  82  Tex.  484.  On  the  ground  of  interest,  a  judge  is  disquali- 
fied to  pass  on  the  homologation  of  an  account,  when  the  assignee  of  a  claim 
transferred  by  him  attempts  to  enforce  its  payment  by  an  opposition  to  the 
account;  for  although  the  claim  has  been  transferred  without  recourse,  yet 
there  is  an  implied  warranty  as  to  the  existence  of  the  debt,  and  the  judge 
is  interested  to  that  extent:  Succession  of  Jan,  43  La.  Ann.  924.  But  in  a 
proceeding  instituted  by  the  State  Bar  Association  to  disbar  an  attorney,  the 
presiding  judge  of  the  circuit  is  not  disqualified  for  trying  the  case  because  he 
is  a  member  of  the  association:  Ex  parte  State  Bar  Ass'n,  92  Ala.  113.  Nor, 
under  a  statute  requiring  a  property  interest  in  an  action  to  disqualify  a 
judge  from  sitting  therein,  will  the  fact  that  he  signed  a  petition  on  the 
question  of  changing  the  location  of  a  county  seat  disqualify  him  from  sit- 
ting in  and  deciding  a  mandamui  proceeding  instituted  by  the  petitioners  t« 
compel  the  proper  officers  to  call  an  election  ou  the  question  of  changing  such 
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•«»t:  8auU  r.  Freeman,  24  Fla.  209;  12  Am.  St.  Rep.  190.  Nor  will  the 
fact  that  a  jodge  is  disqualified  from  trying  a  cause  render  him  incompetent 
to  make  orders  that  are  merely  formal:  Moses  v.  Julian,  45  N.  BL  52;  84  Am. 
Dec  114;  LiUrell  v.  Wilcox,  11  Mont.  77. 

Perjury  —  Evidence.  — Declarations  and  acts  of  a  person,  in  order  to  b« 
received  in  evidence,  must  be  contemporaneous  and  connected  with  the  priu* 
cipal  fact;  they  must  constitute  a  part  of  the  res  fjestce,  or  serve  to  illustrate 
such  principal  fact:  StcUe  v.  Day,  100  Mo.  243.  Declarations  made  prepara- 
tory to  a  particular  litigated  act,  which  tend  to  illustrate  and  give  character 
to  the  act  in  question,  are  admissible  as  part  of  the  res  geslat:  Hinchcliffe  v. 
KoorUz,  121  Ind.  422;  16  Am.  St.  Rep.  403.  As  to  perjury  generally,  sea 
extended  note  to  State  v.  Shupe,  85  Am.  Dec.  48S-501. 

J0DIOIAI.  Records  as  Evidence.  —  The  record  of  a  judgment  is  the  only 
proper  evidence  of  itself:   Wdgley  v.  Mataon,  125  111.  64;  8  Am.  St  Rep.  335. 


May  V.  Jones. 

[88  Gkobgia,  308.] 

Libel  —  Publication  of  False  Protest  bt  Notary  Public. —  The  protest, 
by  a  notary  public,  of  a  draft  for  non-acceptance,  before  due  presentment 
for  payment,  is  unauthorized,  and  its  publication  is  a  libel,  for  which  the 
notary  is  liable  in  an  action  by  the  acceptor,  who'  alleges  that  the  pro- 
test and  its  publication  were  falsely,  fraudulently,  and  maliciously  made, 
and  calculated  to  injure  him  in  his  credit  and  business. 

Banks  —  Liability  for  Malicious  Protest  of  Draft  by  Notary  PuBLia 
—  A  bank  is  not  generally  liable  for  the  negligence  or  misconduct  of  a 
notary  public  employed  by  it  to  protest  negotiable  paper  in  his  official 
capacity.  To  render  the  bank  liable  as  a  joint  tort-feasor  with  a  notary 
public  for  negligently  and  maliciously  procuring  the  latter  to  make  a 
false  protest  of  a  draft,  the  malice  of  the  bank  in  the  transaction  must 
be  specially  alleged  and  proved. 

Pleading.  — Joint  General  Demurrer  by  two  defendants  to  a  declaration 
which  sets  forth  a  good  cause  of  action  as  to  either  of  them  should  be 
overruled.  , 

R.  J.  Jordan,  for  the  appellant. 

Rosier  and  Carter,  for  the  appellees. 

Lumpkin,  J.  *May  brought  his  action  of  libel  against  Jones 
and  the  Merchants'  Bank  of  Atlanta  for  damages  to  his  credit 
and  standing  as  a  business  man,  by  reason  of  a  certain  draft 
being  protested  for  non-payment  by  said  Jones,  who  was  a 
notary  public,  and  also  an  employee  and  agent  of  the  bank. 
The  defendants  joined  in  a  demurrer  to  the  declaration,  on 
the  grounds  that  there  was  no  cause  of  action  set  out  as  for  a 
libel;  that  there  was  no  cause  of  action  set  out  as  for  a  wrong- 
ful protest;  and  that  the  bank  was  not  liable  for  the  acts  of 
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Jones,  under  the  allegations  in  the  declaration.  The  judg- 
ment on  this  demurrer  recites  that  the  plaintiff's  attorney 
disclaimed  in  open  court  any  claim  for  damages  for  a  wrong- 
ful protest,  but  advised  the  court  that  the  declaration  was 
intended  to  be  a  claim  for  damages  as  for  a  libel  only; 
whereupon  the  court  sustained  the  demurrer,  and  dismissed 
the  case,  because  the  declaration  contained  no  legal  cause  of 
action.     This  is  the  error  complained  of. 

1.  The  declaration  shows  that  the  draft  was  accepted  by 
the  plaintiff,  payable  at  the  Atlanta  National  Bank.  In  the 
course  of  business,  after  several  indorsements,  it  came  to  the 
Merchants'  Bank  of  Atlanta  for  collection.  It  was  protested 
by  Jones  without  due  presentment  for  payment  at  the  Atlanta 
National  Bank.  The  plaintiff  avers  that  he  had  no  notice  be- 
fore the  protest  that  the  draft  was  at  the  Merchants'  Bank,  and 
as  soon  as  he  learned  this  fact  he  went  there  and  tendered  the 
amount  of  the  draft,  that  amount  being  $45.22,  which  was  re- 
fused because  it  had  been  protested;  that  at  the  time  of  the 
j)rotest  he  had  several  hundred  dollars  to  his  credit  at  the 
Atlanta  National  Bank,  and  the  draft,  if  presented,  would  have 
been  promptly  paid  by  this  bank;  that  the  protest  and  draft 
were  sent  to  the  source  from  whence  it  came;  and  that  the 
charges  in  the  protest  "are  false,  fraudulent,  and  malicious, 
and  were  made  in  reference  to  the  plaintiff's  trade,  and  cal- 
culated to  injure  him  in  his  trade  or  business." 

No  doubt,  as  against  Jones,  a  cause  of  action  is  sufficiently 
set  out.  The  declaration  distinctly  alleges  that  the  charges 
in  the  protest  were  false,  fraudulent,  and  malicious,  and  made 
in  reference  to  the  plaintiff's  trade.  Without  a  due  present- 
ment for  payment  at  the  place  designated  in  the  acceptance, 
there  was  no  legal  basis  for  the  protest.  The  object  of  the 
protest  being  to  bind  the  indorsers,  due  diligence  required  a 
presentment  at  the  place  where  funds  were  probably  lodged 
to  meet  the  acceptance:  1  Daniel  on  Negotiable  Instruments, 
sec.  644;  2  Daniel  on  Negotiable  Instruments,  sees.  952,  955; 
Wood's  Byles  on  Bills,  *216,  and  notes.  The  protest  being 
without  proper  foundation,  false,  malicious,  and  calculated  to 
injure  a  business  man's  credit,  its  promulgation  and  publica- 
tion constitute  a  libel  for  which  the  plaintiff  may  maintain 
an  action:  Townshend  on  Slander  and  Libel,  2,  note;  Newell 
on  Defamation,  74;  Odgers  on  Slander  and  Libel,  *]3;  13  Am. 
&  Eng.  Ency.  of  Law,  314.  See  WilliarM  v.  Smith,  22  Q.  B. 
Div.  134.     It  matters  not  that  the  protest  carries  on  its  face 
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evidence  of  its  own  invalidity.  Its  validity  would  probably 
pass  unquestioned  even  by  those  who  saw  the  writing,  on  the 
presumption  in  favor  of  the  official  act.  As  to  this  presump- 
tion, see  Me  Andrew  v.  Radway,  34  N.  Y.  511.  Moreover,  the 
hurtful  consequences  to  the  acceptor's  credit  would  not  be 
confined  to  those  parties  immediately  interested  to  inquire 
into  the  regularity  of  the  protest.  The  news  of  the  protest 
would  be  quickly  spread  to  each  indorser,  and  become  a  mat- 
ter of  common  knowledge  in  his  business  circle.  It  would 
run  through  the  complex  avenues  of  trade  beyond  pursuit 
and  correction  by  the  true  character  of  the  protest. 

The  case  of  Van  Epps  v.  Jones,  50  Ga.  238,  does  not  conflict 
with  this  ruling,  but  rather  sustains  it.  That  was  an  action 
in  the  nature  of  libel  against  a  notary  for  a  false  protest,  and 
this  court  held  that  the  declaration  was  demurrable,  because 
it  did  not  allege  that  the  false  statement  was  made  in  refer- 
ence to  the  plaintiff's  profession  as  an  attorney  at  law.  Here 
the  declaration  expressly  charges  that  the  statements  were 
"made  in  reference  to  plaintiff's  trade,  and  calculated  to  in- 
jure him  in  his  trade  or  business." 

2.  But  as  against  the  Merchants'  Bank  no  cause  of  action 
is  set  out.  The  plaintiff's  theory  is,  that  as  Jones,  the  notary 
public,  was  also  an  employee  and  agent  of  the  bank,  "  the 
action  of  defendant  Jones  in  the  matter,  he  acting  under  the 
authority  of  defendant  bank,  is  the  action  of  said  bank."  This 
is  all  the  allegation  touching  the  bank's  liability.  Although 
there  is  conflict  in  the  cases,  the  prevailing  and  better  holding 
seems  to  be,  that  a  bank  is  not  liable  for  the  negligence  or  mis- 
conduct of  a  notary  employed  by  it  to  protest  negotiable  paper. 
The  reason  is,  that  the  notary  is  not  a  mere  agent  or  servant  of 
the  bank,  but  is  a  public  officer  sworn  to  discharge  his  duties 
properly.  He  is  under  a  higher  control  than  that  of  a  private 
principal.  He  owes  duties  to  the  public  which  must  be  the 
supreme  law  of  his  conduct.  Consequently,  when  he  acts  in 
his  official  capacity,  the  bank  no  longer  has  control  over  him, 
and  cannot  direct  how  his  duties  shall  be  done.  If  he  is  guilty 
of  misfeasance  in  the  performance  of  an  official  act,  the  bank 
is  not  liable:  1  Morse  on  Banks  and  Banking,  sees.  102  d,  265j 
Bolles  on  Banks  and  Depositors,  sec.  465;  2  Am.  &  Eng.  Ency. 
of  Law,  113;  16  Am.  &  Eng.  Ency.  of  Law,  763;  note  to  Allen 
v.  Merchants^  Bank,  34  Am.  Dec.  313;  Hyde  v.  Planters^  Bank, 
17  La.  560;  36  Am.  Dec.  621;  Tiernan  v.  Commercial  Bank,  7 
How.  (Miss.)  648;  40  Am.  Dec.  83;  Agricultural  Bank  v.  Comr 
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tnerdal  Bank,  7  Smedes  &  M.  592;  Britton  v.  Niccolh,  104 
U.  S.  757;  Bank  v.  Butler,  41  Ohio  St.  519;  52  Am.  Rep.  94. 
That  the  notary  is  also  an  employee  and  agent  of  the  bank 
does  not  alter  the  case.  There  is  still  a  sharp  dividing  lino 
between  his  duties' as  agent  and  his  duties  as  a  public  officer. 
When  his  public  service  comes  into  play,  his  private  service  is 
for  the  time  suspended  :  See  Allen  v.  Merchants'  Bank,  22 
Wend.  215;  34  Am.  Dec.  289.  In  some  cases  it  seems  the 
bank  would  be  liable  for  negligence  in  the  selection  of  a  no- 
tary, but  no  such  question  arises  in  this  case. 

3.  There  is  no  allegation  that  the  bank  participated  in  the 
libelous  protest,  except  the  one  abov^e  quoted.  Doubtless,  the 
bank  could  render  itself  liable  by  maliciously  procuring  a  false 
protest  to  be  made.  But  there  is  no  allegation  of  this  import, 
the  supposed  liability  of  the  bank  being  rested  entirely  on  the 
general  authority  given  to  the  notary.  According  to  the  plain- 
tiff's own  interpretation,  the  action  is  not  brought  for  a  wrong- 
ful protest.  It  may  be  that  the  bank  authorized  the  notary 
to  act,  but  it  cannot  be  inferred  from  this  that  it  contemplated 
the  perpetration  of  a  libel.  On  the  contrary,  the  bank  would 
have  a  right  to  rely  upon  the  faithfulness  of  the  notary  as  a 
public  officer.  As  it  could  not  command  him  to  do  its  bid- 
ding in  his  official  action,  it  cannot  be  presumed  that  it  di- 
rected him  to  violate  the  law.  This  is  matter  for  distinct 
allegation,  in  which  the  declaration  utterly  fails. 

4.  The  case  stands  thus:  The  declaration,  which  is  good 
as  to  one  defendant  and  bad  as  to  the  other,  is  jointly  de- 
murred to  by  both.  What  ought  to  have  been  the  judgment 
on  this  demurrer  ?  The  general  rule  is,  a  pleading  which  is 
demurred  to  as  a  whole,  if  good  in  part,  will  stand,  and  the 
demurrer  be  overruled:  McLaren  v.  Steapp,  1  Ga.  376;  Hazh' 
hurst  V.  Savannah  etc.  R,  R.  Co.,  43  Ga.  13;  Finney  v.  Cadwalla- 
der,  55  Ga.  75;  East  Rovie  Town  Co.  v.  Nagle,  58  Ga.  474;  Lowe 
V.  Burke,  79  Ga.  164.  While  this  rule  applies  chiefly  to  the 
contents  or  subject-matter  of  the  pleading,  it  extends  also  to 
parties  who  unite  in  a  demurrer.  Where  joint  defendants 
unite  in  a  general  demurrer  to  the  declaration,  if  a  cause  of 
action  is  set  out  as  to  either,  the  demurrer  must  be  overruled. 
This  applies  to  actions  ex  contractu:  Woodbury  v.  Sackrider, 
2  Abb.  Pr.  402;  Phillips  v.  Hagadon,  12  How.  Pr.  17;  Eslep 
V.  Burke,  19  Ind.  87;  Shore  v.  Taylor,  46  Ind.  345;  Wilkerson 
V.  Rust,  57  Ind.  172;  Webster  v.  Tibbits,  19  Wis.  (438),  461; 
Willard  v.  Reas,  26  \/i3.  540;  McGonigal  v.  Colter,  32  Wis. 
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614;  Walker  v.  Popper^  2  Utah,  96;  to  complaint  for  land: 
People  V.  Mayor  etc.,  28  Barb.  240;  17  How.  Pr.  56;  to  an 
action  in  tort:  Dunn  v.  Gibson,  9  Neb.  513.  There  is  sonrie 
authority  for  a  different  rule  in  equity,  namely,  that  the  de- 
murrer may  be  sustained  as  to  one  defendant  and  overruled 
as  to  another:  Wooden  v.  Morris,  3  N.  J.  Eq.  65;  Barstow  v. 
Smith,  Walk.  Ch.  394;  1  Daniell's  Chancery  Practice,  584; 
Story's  Eq.  PI.,  sec.  445.  These  authorities  rest  upon  the 
opinion  of  Lord  Eldon  in  Mayor  etc.  v.  Levy,  8  Ves.  403, 
which  does  not  decide  the  point,  as  he  held  the  demurrer  good 
as  to  all  the  defendants.  Lord  Eldon's  view  is  followed  in  a 
well-written  opinion  in  Wood  v.  Olney,  7  Nev.  109,  which  was 
an  action  on  contract.  Under  the  code  system,  the  rule  first 
stated  is  applied  also  to  proceedings  of  an  equitable  nature: 
Eldridge  v.  Bell,  12  How.  Pr.  547;  Teter  v.  Hinders,  19  Ind. 
93;  Morback  v.  State,  34  Ind.  308;  Owen  v.  Cooper,  46  Ind. 
524;  Eichbredt  v.  Angerman,  80  Ind.  208;  ganders  v.  Farrell, 
83  Ind.  28;  Pomeroy  on  Remedies,  sec.  577.  But  there  is  no 
authority  for  sustaining  such  a  demurrer  as  a  whole.  The 
court,  it  seems,  will  not,  without  an  application  for  that  pur- 
pose, amend  or  split  up  a  joint  demurrer  so  as  to  make  it  the 
separate  demurrer  of  each  defendant,  and  then  search  the 
declaration  in  turn,  to  find  whether  a  cause  of  action  is  set 
out  against  each.  But  in  order  to  prevail,  the  demurrer  must 
be  good  as  to  all  joining  in  it.  The  court  need  not  of  its  own 
motion  render  two  judgments  upon  it. 

It  follows  that  the  court  erred  in  sustaining  the  demurrer 
to  the  entire  declaration,  the  same  setting  out  a  cause  of  ac- 
tion as  to  one  defendant.  In  reversing  the  judgment,  it  is 
directed  that  the  court  below  sustain  the  demurrer,  and  dis- 
miss the  case,  so  far  as  the  Merchants'  Bank  of  Atlanta  is 
concerned,  since  against  it  no  cause  of  action  appears. 

Judgment  reversed,  with  direction. 


WRONOFTJii  Protest  of  Commercial  Paper.  —  The  circumstances  under 
review  in  the  principal  case  were  not  materially  different  from  those  upon 
which  the  decision  in  Hirahfield  v.  Fort  Worth  National  Bank,  83  Tex.  452, 
29  Am.  St.  Rep.  660,  was  rendered.  In  the  latter  case,  it  is  true,  the  court 
referred  to  the  fact  that  the  plaintiff  had  not  alleged  that  he  was  a  trader, 
but  this  omission  was  expressly  waived,  and  the  opinion  is  apparently  in- 
tended to  be  read  as  if  such  an  allegation  had  been  incorporated  in  the  plead- 
ings, and  the  court  were  passing  upon  the  general  question  in  regard  to  a 
trader.  It  is  noteworthy,  moreover,  that  the  Georgia  court  made  no  com- 
ment upon  the  absence  of  an  averment  of  special  damages,  upon  which  the 
Texas  court  laya  so  much  stress.     It  seems  impossible,  therefore,  to  avoid 
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the  conclusion  that  the  views  of  these  two  tribunals  are  diametrically  op- 
posed to  each  other  on  the  proposition  that  a  protest  which,  in  the  words  of 
the  principal  case,  "carries  on  its  face  notice  of  its  invalidity"  is  not  an  ac- 
tionable publication.  In  the  note  to  the  Texas  case  we  gave  the  reasons 
which  appeared  to  us  to  indicate  that  if  special  damages  had  been  alleged 
the  plaintiff  would  have  been  entitled  to  recover.  The  Georgia  court,  how- 
ever, in  following  a  line  of  argument  very  similar  to  our  own,  seems  to  have 
arrived  at  the  conclusion  that  averment  and  proof  of  special  damages  are  not 
necessary  to  entitle  the  plaintiff  to  a  recovery.  Our  note  was  written  with 
special  reference  to  the  limitation  which  the  Texas  court  had  placed  upon 
the  right  of  recovery  in  such  cases,  and  the  circumstances  were  not  such  as 
to  call  for  a  discussion  of  the  more  general  question,  whether  averment  and 
proof  of  special  damages  might  not  be  dispensed  with.  But  with  the  pres- 
ent case  before  us,  we  have  no  hesitation  in  saying  that  the  liberal  doctrine 
of  the  Georgia  court  seems  to  us  to  be  more  consistent  with  the  principles 
according  to  which  the  practical  administration  of  justice  is  regulated  in 
modern  times,  than  a  rule  which  would  make  the  recovery  of  the  plaintiff 
dependent  upon  an  averment  of  special  damages.  The  act  being  a  wrongful 
one,  and  the  claim  being  for  a  certain  amount  of  damages,  why  should  it 
not  be  left  to  the  jury  to  decide,  upon  the  evidence  introduced,  how  much 
would  be  a  proper  compensation  to  the  plaintiff?  It  would,  in  fact,  be  im. 
possible  in  such  a  case  to  make  an  allegation  of  special  damages  which  would 
furnish  a  basis  for  adequate  compensation.  As  the  court  in  the  principal 
case  very  truly  remarks,  "the  hurtful  consequences  to  the  acceptor's  credit 
would  not  be  confined  to  those  parties  immediately  interested  to  inquire  into 
the  regularity  of  the  protest."  Under  such  circumstances,  it  would  seem  to 
be  necessary  to  leave  the  matter  entirely  to  the  jury,  which,  as  a  means  of 
arriving  at  a  proper  conclusion,  would  have  the  state  of  the  plaintiff's  busi- 
ness before  and  after  his  paper  had  been  protested,  together  with  any  other 
circumstances  that  might  be  deemed  to  bear  upon  the  question.  The  diffi- 
culty of  making  a  proper  estimate  would  be  no  greater  than  in  many  other 
eases  of  tort  in  which  the  jury  is  called  upon  to  assess  damages. 

Notaries,  Liability  of  Bank  for  Negligence  of:  See  notes  to  Belle- 
mire  v.  Bank  of  United  States,  33  Am.  Dec.  50;  Allen  v.  Merchanta'  Bank,  34 
Am.  Dec.  313;  Hyde  r.  Flantera'  Bank,  36  Am.  Dec.  624. 


MUNNBRLTN    V.    AuGUSTA    SAVINGS    BaNK. 

188  Georgia,  S33.] 

Banks  avd  Banking  —  Deposit  by  Trustee  as  Agent.  — When  a  trustee 
deposits  money  in  a  bank  to  his  credit  aa  agent,  the  bank  is  discharged 
by  paying  it  back  to  the  person  who  made  the  deposit,  and  in  the  ab- 
sence of  notice  or  knowledge  to  the  contrary,  has  the  right  to  assume 
that  he  will  appropriate  the  money  to  its  proper  uses  and  trnsts. 

Banks  and  Banking — Deposit  by  Trustee  as  Agknt  — Right  to  Re- 
COVER  —  Parties. — When  a  trustee  deposits  money  in  bank  to  his 
credit  as  agent,  and  the  bank  refuses  to  pay  his  check,  he  may  sue  the 
bank,  to  recover  the  deposit,  as  trustee  individually,  or  he  may  join  the 
beneficiaries  in  an  action  to  recover  it. 
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Bakks  and  Banking  —  Deposit  by  Trustee  as  Agent  — Demand,  What 
Sufficient  as.  —  When  a  trustee  deposits  money  in  bank  to  his  credit 
M  agent,  a  check,  drawn  by  him  as  agent,  presented  by  the  payee,  and 
refused  payment,  is  a  sufficient  demand  to  enable  the  trustee  to  maia* 
tain  suit  against  the  bank  to  recover  the  amount  of  his  deposit. 

Banks  and  Banking  —  General  Deposit  —  Statute  of  Limitations  — 
Demand.  —  When  a  deposit  in  bank  is  general,  with  nothing  fixing  any 
time  or  terms  for  its  repayment,  the  statute  of  limitations  does  not  com- 
mence to  run  in  favor  of  the  bauk  until  after  demand  and  refusal  to 
pay,  provided  they  occur  within  a  reasonable  time,  and  before  the  right 
to  demand  the  deposit  has  become  stale. 

Banks  and  Banking  —  Deposit  by  Trustee  as  Agent  —  Conversion.  — 
A  deposit  of  money  in  bank  by  a  trustee  to  his  credit  as  agent  is  not  a 
conversion  of  the  fund,  although  the  bank  may  know  of  the  existence  of 
the  trust. 

Banks  and  Banking  —  Deposit  by  Trustee  —  Pa yment  by  Bank.  —  When 
a  trustee  deposits  money  in  bank  to  his  credit  as  agent,  the  bank  is 
discharged  by  the  payment  of  his  checks,  whether  they  designate  hitn 
as  trustee  or  not. 

Pleading  —  Joinder  of  Fleas  —  General  Demurrer. — When  a  good 
and  a  bad  plea  are  joined,  both  should  not  be  stricken  out  on  general 
demurrer. 

Action  by  a  trustee,  in  which  he  joined  his  two  beneficiaries, 
to  recover  of  a  bank  certain  money  claimed  to  have  been 
deposited  with  it  on  general  deposit  by  the  trustee,  as  trustee 
and  agent,  for  the  beneficiaries,  with  knowledge  on  the  par^ 
of  the  bank  at  the  times  of  the  deposit  that  it  was  trust  prop- 
erty and  subject  to  the  check  of  the  trustee  as  agent.  Plain- 
tiffs also  claimed  that  the  trustee,  as  agent,  drew  his  check 
against  such  deposit  in  November,  1888,  in  favor  of  one  Lovett, 
who  presented  the  check  to  the  bank,  and  it  refused  to  pay  it. 
The  defendant  demurred  generally  to  the  declaration,  and  in- 
terposed several  pleas,  sufficiently  stated  in  the  opinion.  Plain- 
tiffs moved  to  strike  out  the  pleas,  but  the  court  overruled 
this  motion,  and  sustained  the  demurrer  to  the  declaration. 
Plaintiffs  excepted  and  appealed. 

Frank  H.  Miller y  and  Lovett  and  Davis,  for  the  appellants. 

/.  R.  Lamar,  for  the  appellee. 

Lumpkin,  J.  1.  When  money  is  deposited  in  a  bank,  it  is 
immaterial,  so  far  as  the  bank  is  concerned,  in  what  capacity 
the  depositor  holds  or  owns  it.  The  obligation  of  the  bank  is 
simply  to  keep  it  safely  and  return  it  to  the  proper  person. 
Therefore,  when  a  trustee  deposits  money  in  a  bank  to  his 
credit  as  agent,  the  bank  would  be  discharged  by  paying  it 
back  to  the  individual  who  made  the  deposit,  and  in  the  ab- 
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sence  of  knowledge  or  notice  to  the  contrary,  would  have  the 
right  to  assume  that  he  would  appropriate  the  money  to  its 
proper  uses  and  trusts.  If  this  individual  should  go  in  person 
to  the  bank  and  demand  the  money,  it  cannot  be  doubted  that 
the  latter  could  and  ought  to  hand  it  to  him.  This  being 
true,  he  could  recover  the  money  from  the  bank  by  suit,  and 
it  will  make  no  difference  that  in  the  action  brought  he  desig- 
nates himself  as  trustee,  nor  is  it  of  any  consequence  that  he 
joins  with  himself  therein  the  alleged  beneficiaries  of  the  trust. 
Although  the  latter  are  not  necessary  parties,  no  injury  can 
ensue  to  defendant  by  making  thera  actual  parties  to  the  case. 

2,  3.  It  appearing  from  what  has  already  been  said  that  the 
person  who  actually  puts  money  in  bank  is  entitled  to  have  it 
back  upon  demand,  and  that  it  is  immaterial  how  he'describei 
himself,  there  can  be  no  doubt  that  a  check  drawn  by  such 
person  as  agent  and  presented  by  the  payee  is  a  sufficient  de- 
mand for  the  amount  of  money  called  for  by  the  check,  espe- 
cially when  the  money  was  credited  to  the  depositor  as  agent. 
If  payment  of  such  check  be  refused,  the  depositor  may  bring 
suit,  and  as  already  shown,  the  suit  may  be  maintained  by 
him  described  as  trustee. 

It  appears  from  the  declaration  in  this  case  that  the  deposit 
made  was  a  general  one,  and  that  the  bank  did  not  issue  to 
the  depositor  any  certificate  of  deposit  promising  a  repayment 
of  the  money,  or  fixing  any  time  or  terms  for  repayment.  It 
simply  gave  to  the  depositor  written  statements  to  the  efiect 
that  his  account  as  agent  had  been  credited  with  so  much 
money.  Under  these  circumstances,  the  bank  did  not  be- 
come liable  for  a  repayment  of  the  money  until  after  demand 
for  it  by  check  or  otherwise,  and  hence  the  statute  of  limita- 
tions would  not  commence  to  run  in  favor  of  the  bank  until 
after  such  demand  and  refusal  to  pay.  We  do  not  mean  to 
hold  that  such  demand  could  be  indefinitely  delayed;  for 
under  the  rule  laid  down  in  the  books,  this  might  be  done  for 
such  a  length  of  time  that  the  right  to  the  money  would  be- 
come stale. 

The  propositions  above  announced  are  sustained,  we  think, 
by  the  following  authorities:  2  Am.  &  Eng.  Ency.  of  Law,  101; 
1  Morse  on  Banks  and  Banking,  sec.  322;  Bolles  on  Banks 
and  Depositors,  sec.  360,  and  cases  cited  in  each. 

The  court  below  dismissed  the  declaration,  on  the  ground 
that,  on  its  face,  it  appeared  that  plaintiffs'  right  of  action  was 
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barred  by  the  statute  of  limitations.     This  ruling,  for  the  rea- 
sons above  stated,  was  erroneous. 

4.  That  a  trustee  deposits  money  in  bank  to  his  credit  as 
agent  is  not  a  conversion  of  the  fund,  even  though  the  bank 
knew  of  the  existence  of  the  trust.  It  has  the  right,  as  al- 
ready stated,  to  presume  that  the  trustee  will  apply  the 
money  to  its  proper  purposes  under  the  trust.  Of  course,  if 
the  bank  actually  knew  the  trustee  was-misapplying  the  trust 
money,  and  aided  him  in  so  doing, —  as,  for  instance,  by  en- 
deavoring to  appropriate  such  money  to  the  payment  of  a  debt 
incurred  for  his  private  benefit  and  due  by  him  individually 
to  the  bank,  —  an  entirely  different  question  would  be  pre- 
sented: National  Bank  v.  Insurance  Co.,  104  U.  S.  54;  Union 
Stock  Yards  Bank  v.  Oillespie^  137  U.  S.  411. 

5.  Error  was  assigned  in  the  bill  of  exceptions  upon  the 
refusal  of  the  court  to  strike  defendant's  pleas.  The  pleas 
are  numerous,  but  they  really  set  up  only  three  defenses: 
1.  The  general  issue;  2.  Payment;  and  3.  The  statute  of 
limitations.  It  was  not  insisted  that  the  plea  of  the  general 
issue  should  be  stricken.  The  other  pleas  allege  that  all  the 
money  deposited  by  Munnerlyn  had  been  paid  out  upon  his 
checks  and  by  his  order  and  direction,  and  a  list  of  the  checks 
is  given.  In  connection  with  the  allegations  that  the  money 
had  been  thus  paid  out,  it  is  further  asserted  in  the  pleas  that 
all  these  payments  had  been  made  more  than  four  years  be- 
fore the  filing  of  the  suit,  and  therefore  the  action  was  barred 
by  the  statute  of  limitations.  The  pleas  thus  intermingled 
these  two  defenses,  and  the  motion  to  strike  was  made  against 
them  as  a  whole.  To  have  granted  this  motion  would  have 
resulted  in  striking  the  plea  of  payment,  which  was  set  forth 
with  sufficient  distinctness,  and  constituted  a  complete  answer 
to  the  action.  We  have  already  shown  that  the  plea  of  the 
statute  of  limitations,  tested  in  the  light  of  the  plaintiffs'  al- 
legations, was  not  good;  but  the  plea  of  payment  by  the  bank 
on  Munnerlyn's  checks  was  a  valid  defense.  If  the  payment 
alleged  therein  to  the  person  who  actually  made  the  deposit, 
or  on  his  checks,  is  established  by  proof,  the  bank  should  be 
discharged:  City  Bank  of  Macon  v.  Kent,  57  Ga.  283.  This 
plea  of  payment  is  not  vitiated  because  it  is  thus  associated 
with  the  invalid  plea  of  the  statute  of  limitations.  A  bad 
part  in  pleading  does  not  make  the  whole  bad,  but  a  good  part 
makes  the  whole  good  enough  to  withstand  a  general  demur- 
rer.    The  court,  therefore,  did  not  err  in  overruling  the  luo- 
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tion  to  strike  the  defendant's  pleas:  See  May  r.  Jones,  88  Ga. 
308;  ante,  p.  154,  and  cases  cited.  Every  one  of  the  pleas  ob- 
jected to  contains  an  averment  of  payment  to  the  depositor  or 
his  order,  which  suffices  to  save  each  one  from  destruction  by 
a  general  motion  to  strike.  But  even  if  some  only  of  the 
pleas  are  sound  defenses,  the  others,  not  being  singled  out 
or  selected  by  the  movant  as  specific  objects  of  attack,  would 
stand,  because  found  in  good  company. 

The  judgment  is  reversed  because  the  court  erred  in  dis- 
missing the  petition  on  the  ground  that  the  cause  of  action 
alleged  therein  was  barred  by  the  statute  of  limitations. 


Banks  ano  Banking  —  Deposii-s  by  Onb  Person  for  Anothbr.  — When 
money  is  deposited  in  bank  by  one  person  as  agent  for  another,  with  noth- 
ing upon  the  face  of  the  deposit  account  to  show  for  whom  he  is  agent,  the 
money,  as  between  the  bank  and  the  depositor,  is  the  property  of  the  latter: 
Paitcrsonv.  Marine  Nat.  Bank,  130  Pa.  St.  419;  17  Am.  St.  Rep.  778.  Money 
deposited  in  bank  by  one  person  may  be^ shown  to  belong  to  another,  either 
by  tlie  latter  or  his  attaching  creditor;  but  in  the  absence  of  any  claim  by 
the  real  owner,  the  bank  cannot  dispute  the  title  of  the  depositor,  and  i» 
bound  to  honor  his  check:  Hemphill  v.  Yerkes,  132  Pa.  St.  545;  19  Am.  St, 
lie  p.  607.  When  an  account  is  thus  opened  by  a  depositor  as  trustee,  tbo 
co.ttract  of  the  bank  is,  that  it  will  pay  out  the  same  on  the  checks  of  the 
depositor,  and  when  such  checks  are  drawn  in  proper  form,  the  bank  is 
bound  to  presume  that  they  are  drawn  in  the  proper  discharge  of  the  duty 
of  the  trustee,  and  to  honor  them  accordingly:  State  Nat.  Bank  v.  Reilly,  124 
111.  464;  Freeholders  v.  Newark  Nat.  Bank,  48  N.  J.  Eq.  51.  But  if  the  prin- 
cipal asserts  his  right  to  the  money  before  its  repayment,  and  notifies  the 
bank  of  his  unwillingness  that  it  shall  be  paid  to  the  agent,  the  agent's  right 
to  reclaim  it  ceases:  Farmers'  etc  Bank  r.  King,  57  Pa.  St.  202;  98  Am. 
Dec.  215. 

Banks  and  Bankinq  —  Dbposits. — Statutb  o?  Limitations  does  not 
begin  to  run  against  deposit  in  bank  until  demand  is  made  and  deposit  re- 
fused: Oirard  Bank  y.  Bank  ofPenn  Township,  39  Pa.  St.  92;  80  Am.  Dec 
607. 

Power  of  Trusteb  to  Sub  in  his  Own  Name.  — Trustee  may  reduce  the 
trust  estate  to  possession,  and  may  sue  or  defend  an  action  at  law  in  regard 
to  it,  if  the  instrument  by  which  the  trust  was  created  does  not  prohibit 
him  from  so  doing:  Huckahee  y.  Billingsly,  16  Ala.  414;  50  Am.  Deo.  183} 
CommUsionera  v.  Walker,  6  How.  (Miss.)  143;  38  Am.  Dec.  433;  Harney  r. 
Dutcher,  15  Mo.  89;  55  Am.  Dec.  131.  He  may  maintain  trover  against  his 
cstui  que  trust:  Ouphill  y.  Ishell,  1  Bail.  230;  19  Am.  Dee.  675;  or  ejeotmentt 
Kirk^rick  t.  Clark,  132  IlL  842;  22  Am.  St.  Rep.  531. 
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OoEAN  Steamship  Company  v.  Ehrlich. 

[88  Gkorgia,  502.] 

BlOPTAOi  nc  TRANsmr  —  Whin  »ot  Dekated.  —  When,  after  freight  and 
wharfage  are  paid  and  receipted  for,  the  bill  of  lading  shown  but  not 
assigned,  and  the  goods,  though  upon  the  wharf  at  their  destination, 
are  not  actually  delivered  by  the  carrier  to  the  consignee,  the  right  of 
stoppage  in  transitu  still  exists,  as  against  a  bonajide  purchaser  who  has 
paid  value  and  has  delivered  the  receipted  freight  and  wharfage  bills, 
and  an  order  upon  the  carrier  for  the  goods.  In  such  case,  if  part  of  th« 
goods  have  been  delivered  under  such  order,  the  right  of  stoppage  in 
transitu  still  exists  as  to  the  remainder  undelivered  upon  the  wharf. 

Stopfagk  in  Transito  —  How  Defeated,  and  whkn  Still  Exists.  —  The 
right  of  stoppage  in  transitu  can  only  bo  defeated  by  actual  possession  in 
the  vendee,  or  a  bonajide  assignment  of  the  bill  of  lading;  and  a  custom 
of  the  carrier  to  dispense  with  the  production  of  the  assigned  bill  of  lad- 
ing, and  to  deliver  the  goods  to  the  holder  of  the  receipted  bills  for 
freight  and  wharfage,  does  not  defeat  the  right  of  stoppage  in  transitu. 

Lawton  and  Cunningham^  for  the  appellant. 

Garrard  and  Meldrim,  for  the  appellees. 

Bleckley,  C.  J.  The  right  of  stoppage  in  transitu  was  ex- 
ercised by  certain  vendors  and  consignors  of  goods  sold  and 
consigned  to  Epstein  and  Wannbacher  under  the  following  cir- 
cumstances: The  goods  were  shipped  from  New  York  to  Sa- 
vannah, the  carrier  being  the  Ocean  Steamship  Company. 
They  arrived  and  were  put  on  the  wharf  of  the  steamship 
company  at  Savannah.  The  freight  and  wharfage  had  been 
paid,  the  bills  therefor  were  receipted,  and  nothing  remained 
to  be  done  to  change  the  actual  possession  from  the  carrier  to 
the  consignees  except  to  remove  the  goods  from  the  wharf.  It 
was  the  custom  of  the  carrier  to  deliver  goods  thus  situated, 
upon  presentation  of  the  receipted  bills  for  freight  and  wharf- 
age, without  requiring  bills  of  lading  to  be  produced.  Ep- 
stein and  Wannbacher,  the  consignees,  sold  the  goods  to 
Ehrlich  and  Brother,  exhibiting  to  them  the  bills  of  lading, 
but  executing  no  assignment  of  the  same.  In  lieu  of  such 
assignment,  they  delivered  to  them  the  receipted  freight  and 
wharfage  bills,  together  with  an  order  upon  the  carrier  for 
the  goods,  and  Ehrlich  and  Brother  paid  the  agreed  purchase 
price.  Under  this  order,  a  portion  of  the  goods  were  delivered 
to  their  drayman  and  hauled  away.  Upon  the  following  day^ 
the  drayman  returned  for  the  residue,  but  as  to  this  residue 
the  right  of  stoppage  in  transitu  had  been  exercised  on  that 
morning  by  the  consignors;  and  for  this  reason  the  carrier 
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refused  to  make  delivery  to  Ehrlich  and  Brother.  This  suit, 
brought  bj  Ehrlich  and  Brother  against  the  carrier,  is  the 
result  of  such  refusal. 

Did  the  consignors  stop  too  late,  or  were  they  in  time? 
The  provisions  of  the  code  on  the  subject  are  as  follows:  — 

"  The  right  of  stoppage  in  transitu  exists  whenever  the  ven- 
dor, in  a  sale  on  credit,  seeks  to  resume  the  possession  of 
goods  while  they  are  in  the  hands  of  a  carrier  or  middleman, 
in  their  transit  to  the  vendee  or  consignee,  on  his  becoming 
insolvent.  It  continues  until  the  vendee  obtains  actual  pos- 
session of  the  goods":  Sec.  2075. 

"  If  the  goods  are  delivered  before  the  price  is  paid,  the  seller 
cannot  retake  because  of  failure  to  pay;  but  until  actual  re- 
ceipt by  the  purchaser,  the  seller  may  at  any  time  arrest  them 
on  the  way,  and  retain  them  until  the  price  is  paid.  If  credit 
has  been  agreed  to  be  given,  but  the  insolvency  of  the  pur- 
chaser is  made  known  to  the  seller,  he  may  still  exercise  the 
right  of  stoppage  in  transitu  ";  Sec.  2649. 

"  A  bona  fide  assignee  of  the  bill  of  lading  of  goods  for  a 
Taluable  consideration,  and  without  notice  that  the  same  were 
unpaid  for  and  the  purchaser  insolvent,  will  be  protected  in 
his  title  against  the  seller's  right  of  stoppage  in  transitu": 
Sec.  2650. 

Under  these  provisions,  nothing  defeats  the  right  of  stop- 
page but  actual  possession  in  the  vendee,  or  bona  fide  assign- 
ment of  the  bill  of  lading.  In  this  case,  as  to  the  goods 
remaining  upon  the  wharf,  there  was  neither.  The  wharf  was 
the  wharf  of  the  carrier,  and  the  order  for  delivery  recognized 
that  the  goods  were  still  in  the  carrier's  custody,  as  indeed 
they  were;  nor  did  a  delivery  of  part  of  them  operate  to 
change  the  actual  possession  of  the  residue.  No  doubt  the 
purchasers  from  Epstein  and  Wannbacher  acquired  title  to 
the  whole  lot  as  against  them,  but  this  title  was  acquired  as 
they  held  it,  subject  to  the  right  of  stoppage  by  the  consign- 
ors. The  actual  possession  of  the  goods  not  removed  from  the 
wharf  was  certainly  never  in  Epstein  and  Wannbacher,  and 
what  they  did  not  have,  they  could  not  confer  on  their 
vendees.  The  latter,  by  means  of  their  purchase,  acquired 
the  title  and  the  right  of  possession,  and  by  means  of  the 
order  of  delivery  they  intended  and  expected  to  derive  ac- 
tual possession  from  the  carrier;  but  this  was  accomplished 
only  as  to  the  goods  not  stopped.  It  failed  of  accomplish- 
fenent  as  to  those  which  were  stopped.     As  the  consignors  were 
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not  too  late  relatively  to  the  consignees,  they  were  not  too  late 
as  to  purchasers  from  the  consignees  who  had  not  obtained 
actual  possession.  Confessedly,  there  was  no  assignment  of 
the  bills  of  lading.  If  these  bills  had  been  assigned,  that 
would  have  been  equivalent  to  an  actual  delivery  of  the  goods. 
The  law  recognizes  no  substitute  for  such  assignment.  The 
parties  sought  to  make  a  substitute  for  it  by  delivering  the 
receipted  bills  for  freight  and  wharfage;  but  as  to  the  right  of 
stoppage  in  transitu,  neither  this  substitute  nor  any  other  will 
avail.  The  custom  of  the  carrier  to  dispense  with  the  produc- 
tion of  bills  of  lading,  and  to  deliver  to  the  holders  of  receipted 
bills  for  freght  and  wharfage,  can  in  no  wise  modify  or  qualify 
the  right  of  stoppage  in  transitu.  This  right  is  regulated  by 
law,  and  is  terminated  or  defeated  only  in  the  ways  which  the 
law  recognizes. 

The  court  erred  in  not  granting  a  new  trial. 

Judgment  reversed.  

Stofpagk  in  Transitu:  See,  generally,  note  to  Allen  r.  Maine  Central 
It.  R.  Co.,  1  Am.  St.  Rep.  312-314.  Right  of  stoppage  in  transit  is  a  right 
possessed  by  the  seller  to  reassume  the  possession  of  goods  not  paid  for,  while 
on  their  way  to  the  purchaser,  in  case  he  becomes  insolvent  before  he  has 
acquired  actual  possession:  Kingman  v.  Deniton,  84  Mich.  698;  22  Am.  St. 
Rep.  711,  and  note,  in  which  references  to  other  notes  in  the  series  are  giren. 
The  decision  in  the  principal  case  apparently  depends  upon  the  wording  of 
the  Georgia  code,  according  to  which  either  "actual  possession  " or  a  '^boiia 
fide  transfer  of  the  bill  of  lading  "  was  required  to  defeat  the  right  of  stop- 
page.  The  ordinary  common-law  rule  is,  that  "  transit  is  at  an  end  when- 
ever the  goods,  in  pursuance  of  the  original  destination  given  them  by  the 
consignor,  have  come  into  either  the  actual  or  constructive  possession  of  the 
vendee":  Sawyer  r.  Joslin,  20  Vt.  172;  49  Am.  Dec.  768;  see  especially  p.  771 
of  the  opinion.  The  facts  of  the  principal  case  show  that  "constructive  pos- 
session "  had  been  taken,  for  all  charges  had  been  paid  to  the  carrier,  and 
the  goods  were  entirely  at  the  disposal  of  the  consignee.  The  circumstances 
under  review  in  Sangslaffv.  Stix,  64  Miss.  171,  60  Am.  Rep.  49,  were  quite 
similar.  There  S.  shipped  goods  by  railroad  to  R.  at  A.  station.  When 
the  goods  arrived  there,  R.  paid  the  freight  charges,  receipted  for  the  goods, 
and  told  the  company's  agent  that  he  would  leave  the  goods  with  him  until 
they  should  be  called  for.  Held,  that  it  was  then  too  late  for  S.  to  exercise 
the  right  of  stoppage.  In  several  cases  (see  Sawyer  v.  Joslin,  20  Vt.  172; 
49  Am.  Dec.  773)  it  has  been  decided  that  the  transit  was  not  at  an  end  as 
long  as  the  goods  were  still  in  the  hands  of  the  carrier,  subject  to  the  car- 
rier's lien  for  freights.  See,  as  to  the  same  point,  Calahan  v.  Babcock,  21  Ohio 
St.  281;  8  Am.  Rep.  63;  Symm  v.  Schotten,  35  Kan.  310.  The  necessary 
inference  from  these  decisions  is,  that  the  right  of  stoppage  would,  in  tb» 
opinion  of  the  courts  which  delivered  them,  have  been  defeated  if  the  charges 
had  been  paid.  The  essential  question  seems  to  be,  whether  the  control  of 
the  carrier  over  the  goods  has  ceased,  and  the  transit  thus  ended.  If  the 
goods  are  so  far  under  dominion  of  the  buyer  that  he  may  ship  them  to  aiay 
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person,  at  any  time,  and  in  anj  quantity,  at  bis  discretion,  the  delivery  is 
complete,  and  the  right  of  stoppage  is  ended:  Dithl  v.  McCormick,  143  Pa. 
St.  584.  The  doctrine  under  the  Georgia  code  seems  to  be  that  of  the  earlier 
English  cases,  which  required  a  "corporal  touch"  to  defeat  the  right  oi 
stoppage:  See  note  to  Haute  r.  Judson,  4  Dana,  7;  29  Am.  Deo.  389. 


Green  v.  State. 

[88  GSOROIA,  516.J 

CoNrBSSiONS  ABB  NOT  Admissiblb  IN  EviDENCK  in  Criminal  eases,  wkea 
there  is  any  reasonable  ground  to  beliere  that  they  were  induced  by 
hope  or  fear. 

OoNrEssioN  AS  Evidence,  when  kot  Admissible.  —  A  confession  of  crime, 
made  by  a  prisoner  accused,  to  a  sheriff  and  a  third  person,  who  is  pecnni- 
arily  interested  in  his  conviction,  and  which  is  induced  by  a  remark 
made  by  such  third  person  to  the  prisoner,  that  "if  you  know  anything, 
it  may  be  best  for  you  to  tell  it,"  is  not  admissible  in  evidence,  and  if 
admitted,  should,  on  the  inducement  appearing  during  the  course  of  the 
trial,  be  withdrawn  and  excluded  from  the  jury. 

Indictment  and  conviction  of  Edmund  and  Ansil  Greea 
for  the  murder  of  one  Keener.  Edmund  moved  for  a  new 
trial,  on  the  ground  that  certain  admissions  and  confessions 
made  by  him  were  not  freely  and  voluntarily  made.  The 
testimony  taken  on  the  motion  tended  to  show  that  one  Arp 
arrested  Edmund  Green,  and  had  a  conversation  with  the 
prisoner,  in  jail,  in  the  presence  of  Wilson,  a  sheriflf.  Arp  tes- 
tified to  the  conversation  in  the  jail,  in  which  Edmund  Green 
said  that  "  Ansil  Green,  Jake  Carter,  and  Robert  were  with 
him  at  the  time  Keener  was  killed;  that  four  shots  were  fired 
the  first  volley;  that  Keener  ran  off  hallooing,  and  the  other 
three  followed  him;  he  heard  more  shooting;  they  then  came 
back  and  said  they  had  done  him  up."  He  also  said:  "  Now, 
men,  I  want  you  to  understand  I  am  not  hired,  and  I  am  not 
scared,  and  I  tell  you  this  of  my  own  free  will  and  accord." 
Arp  also  testified  that  prior  to  the  time  when  the  prisoner 
made  the  above  statement  he  remarked  to  him  that  "it  might 
be  best  for  you  to  tell  it."  Wilson  testified  that  Edmund 
Green  made  about  the  same  statement  in  jail  in  the  presence 
of  himself  and  Arp  as  that  testified  to  by  Arp,  except  that 
Wilson  testified  that  the  prisoner  said  that  though  he  saw  the 
shooting  of  Keener,  he  took  no  part  in  it,  and  that  it  was  done 
by  Ansil  Green  and  the  two  Carters.  Wilson  also  testified 
that  prior  to  the  statement  made  by  the  prisoner,  Arp  said 
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to  the  latter:  "Now,  Edmund,  you  understand  if  you  tell 
anything,  you  do  it  voluntarily,"  and  "Edmund,  if  you  know 
anything,  it  may  be  best  for  you  to  tell  it."  The  motion  for 
a  new  trial  was  overruled,  and  the  plaintiff  excepted  and  ap- 
pealed. 

W.  T.  Day  and  M,  J.  Jerma%  for  the  appellant. 

W.  A.  Little,  attorney- general  J  and  George  R.  Brown,  solicitor' 
general,  for  the  state. 

Lumpkin,  J,  A  careful  and  laborious  examination  of  a 
large  number  of  text-books  and  decisions  touching  the  admis- 
sibility of  confessions  in  evidence  in  criminal  cases  shows 
that  the  authorities  are  in  considerable  conflict,  and  that  it  is 
diflicult  to  draw  a  precise  line  between  confessions  which 
should  be  received  and  those  which  should  be  rejected.  The 
tendency  of  modern  judicial  opinion  is  to  refuse  to  admit  them 
when  there  is  any  reasonable  ground  to  believe  that  they  were 
induced  by  hope  or  fear.  Precisely  what  words  or  conduct 
will  constitute  such  inducement  is  not  easily  determined,  and 
difierences  of  opinion  concerning  the  effect  and  meaning  of 
many  expressions,  varying  in  language  but  more  or  less  simi- 
lar in  import,  have  given  rise  to  the  conflict  mentioned.  We 
do  not  think  it  would  be  profitable  now  to  review  and  discuss 
these  authorities,  either  with  the  view  of  attempting  to  har- 
monize them,  or  of  deducing  from  them  a  rule  which  could 
be  applied  to  all  cases.  We  shall  content  ourselves,  in  this 
case,  with  announcing  our  purpose  to  adhere  closely  to  the 
plain  mandates  of  our  own  statute  as  expressed  in  sections 
3792  and  3793  of  the  code,  and  with  putting  the  seal  of  our 
condemnation  upon  the  practice  too  much  indulged  in  by  oflB- 
cers  and  quasi  officers,  such  as  detectives,  in  extorting  or 
otherwise  improperly  obtaining  confessions  from  prisoners  in 
their  custody.  It  is  a  gross  and  inexcusable  abuse  of  author- 
ity on  the  part  of  men  occupying  official  positions  or  assum- 
ing to  act  officially  to  thus  take  advantage  of  the  helplessness 
or  ignorance  of  persons  charged  with  crime,  who  are,  to  a 
greater  or  less  extent,  under  their  control  or  in  their  power, 
and  we  deem  it  our  duty  to  thus  rebuke  such  conduct  in  un- 
mistakable terms. 

In  the  cases  of  Rafe  v.  State,  20  Ga.  60,  and  Valentine  v. 
State,  77  Ga.  470,  this  court  went  as  far  as  any  court  should 
ever  go  in  sanctioning  the  admission  of  confessions  made  un- 
der tlie  circumstances  therein  shown.     In  the  former,  Judge 
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McDonald  expressly  disapproved  of  the  manner  in  which  they 
were  obtained,  and  in  the  latter,  the  point  was  not  really  be- 
fore this  court  as  to  whether  or  not  the  court  below  properly 
admitted  thera.  An  examination  of  these  cases  will  show 
that  neither  of  them  is  in  all  respects  like  the  case  at  bar.  la 
all  of  them,  perhaps,  the  real  object  of  the  conversations  had 
with  the  prisoners  was  to  obtain  confessions  of  guilt,  rather 
than  to  ascertain  the  truth,  whatever  it  might  be.  Of  this 
there  can  be  no  doubt  in  the  case  before  us,  and  besides,  the 
person  accompanying  the  sheriff  and  leading  in  the  conversa- 
tion had  a  pecuniary  interest  in  the  prisoner's  conviction,  of 
which  the  sheriff  was  aware,  and  he  lent  his  presence  and 
assistance  to  the  accomplishment  of  the  other's  purpose  in  ob- 
taining a  confession.  Under  these  circumstances,  we  cannot 
believe  that  the  criminating  admissions  made  by  the  prisoner, 
following  the  expressions  used  to  him  as  stated  in  the  head- 
note,  were  "made  voluntarily,  without  being  induced  by  an- 
other, by  the  slightest  hope  of  benefit  or  the  remotest  fear  of 
injury."  Indeed,  it  is  difficult  to  conceive  how  the  words 
spoken  to  him  could,  under  any  circumstances,  do  otherwise 
than  create  the  impression  or  belief  that  if  he  confessed  it 
would  secure  him  a  benefit  of  some  kind.  The  error  in  refus- 
ing to  rule  out  the  evidence  specified  would  require  the  grant- 
ing of  a  new  trial,  irrespective  of  the  question  whether  or  not 
the  testimony  of  the  accomplice  was  sufficiently  corroborative 
to  authorize  a  conviction. 

Judgment  reversed.  

ADMTSSTBiLrrr  or  Confessions:  See  extended  note  to  Daniels  ▼.  State,  • 
Am.  St.  Rep,  242-251.  When  the  influence  applied  to  obtain  a  confessioa 
it  such  as  to  make  the  prisoner  believe  that  his  condition  would  be  bettered 
by  making  a  confession,  true  or  false,  this  excludes  the  confession:  Searqf  v. 
State,  28  Tex.  App.  513;  19  Am.  St.  Rep.  851.  The  confession  of  an  accused 
will  not  be  regarded  as  voluntary,  when  promises  have  been  made  by  the 
jirosecutor,  and  the  accused  invites  him  to  call  the  next  day,  and  he  does  so, 
and  without  any  invitation  of  the  accused,  renews  the  same  promises,  where* 
Hpon  the  accused  confesses.  The  promises  will  be  regarded  as  operating  from 
the  time  the  first  inducements  were  ofiFered  to  the  accused:  State  r.  Mima,  48 
La.  Ann.  532.  The  promise  which  will  exclude  a  confession  must  be  one  mad« 
by  a  person  in  authority,  who  has  some  control  over  the  prisoner:  State  v, 
Soprr,  16  Me.  293;  33  Am.  Deo.  665;  Cannada  v.  State,  29  Tex.  App.  537. 
The  fact  that  defendant's  sister  is  also  under  arrest  for  the  commission  of 
the  crime,  and  the  confession  may  have  been  made  to  free  her  from  suspicion  of 
guilt,  will  not  render  incompetent  a  confession  which  has  been  freely  and  vol- 
niitarily  made:  People  v.  SmalUng,  94  Cal.  112.  Nor  will  a  declaration  made 
by  one  charged  with  a  criminal  o£fense,  to  the  officer  who  then  has  him  it 
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oustody  and  handcuffed,  be  thereby  rendered  incompetent  as  evidence:  State 
r.  Whitjield,  109  N.  C.  876.  The  preliminary  examination  of  tha  defendant, 
for  the  purpose  of  ascertaining  whether  the  confession  was  voluntary,  must, 
if  it  is  so  desired  by  him,  be  made  by  the  court  outside  of  the  hearing  of 
the  jury,  and  it  is  within  the  exclusiTs  prorince  of  the  court  to  determine 
whether  the  confession  is  voluntary,  and  not  a  question  for  the  jury,  even 
though  the  evidence  on  such  point  is  conflicting.  If  there  is  a  reasonable 
doubt  against  its  being  free  and  voluntary,  it  should  be  excluded  from  the 
jury:  EilU  v.  Statf,  65  Miss.  44;  7  Am.  St.  Rep.  634.  On  the  other  hand,  it 
was  held  in  Shepherd  v.  Slate,  31  Neb.  389,  that  the  preliminary  examina- 
tion should  be  coducted  in  the  hearing  of  the  jury.  After  the  confession 
is  admitted,  it  is  for  the  jury  exclusively  to  decide  what  credit  it  should  re* 
ceive:  See  the  cases  just  cited. 


Miller  v.  Georgia  Railroad  and  Banking  Co. 

[88  Geobqia,  £63.] 

Common  Carrier  mat  Adopt  and  Enforcjs  Ant  Rka30Nabl«  Bkqclation 
as  between  itself  and  its  customers  for  the  conduct  of  its  business,  the 
effect  of  which  is  the  protection  of  the  carrier  and  the  benefit  of  the 
public. 

Common  Carriers  —  Reodlations  as  to  Storaqk  in  Cars. — When  the 
customers  of  a  carrier  by  railway  have  the  privilege  of  unloading  cars 
in  which  their  freijjht  is  shipped,  the  carrier  may  adopt  and  enforce  a 
reasonable  regulation  as  to  the  time  within  which  the  cars  may  be  un- 
loaded by  customers  without  any  storage  charges,  and  fix  a  reasonable  rate 
of  storage  per  day  to  be  charged  for  the  use  of  the  cars  so  long  as  they 
remain  unloaded  beyond  the  time  fixed  by  the  regulation  for  free  stor- 
age. 

Common  Carriers  — Regulation  as  to  Storage  in  Cars  —  When  Reason- 
able. —  A  regulation  ma<le  by  a  railway  company,  by  which  it  charges 
freight  storage  on  each  car  at  the  rate  of  one  dollar  per  day  for  every 
day  that  the  car  remains  unloaded,  after  a  rea:sonable  and  fixed  time  is 
given  in  which  to  unload  it  free  of  charges  for  storage,  is  not  rendered 
unreasonable  because  cars  are  of  different  sizes  and  capacity,  nor  be- 
cause fractions  of  a  day  are  charged  for  as  a  whole  day,  nor  because  the 
rate  of  storage  in  warehouses  and  elevators  is  less.  On  the  contrary, 
such  regulation  is  reasonable  and  valid. 

Common  Carriers  —  Regulations  —  Adoption  o». — A  common  carrier, 
though  a  corporation,  makes  a  regulation  it3  own  by  adopting  and  act- 
ing upon  it,  irrespective  of  the  source  whence  it  is  derived,  and  the  fact 
that  it  was  promulgated  by  a  person  or  board  of  persons  representing  a 
combination  of  carriers  does  not  impair  its  effect  as  a  regulation  of  the 
carrier  adopting  it.* 

Common  Carriers  —  Regulations  —  How  Affect  Shippers  with  Notice. 
—  As  between  a  carrier  and  its  customers  who  have  notice  of  its  regu- 
lations before  shipments  are  made,  the  presumption  is,  that  the  parties 
contracted  with  reference  to  such  regulations,. and  they  are  operative, 
whether  indicated  upon  bills  of  lading  or  not,  and  whether  the  ship- 
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ments  are  mad*  to  the  order  of  the  consignor,  with  the  castomary  di* 
rection  to  notify  the  customer,  or  directly  to  the  customer  himself. 
CoMuoM  Carkikbs — Regdlatioh  roR  Unloading  Freight-cars  —  Con- 
STRDcrioN.  —  In  construing  a  regulation  of  a  common  carrier  for  unload- 
ing  freight>cars,  and  providing  that  the  cars  are  to  be  plac.d  and 
remain  accessible  to  the  consignee  for  the  purpose  of  unloading,  the 
coarse  and  exigencies  of  business  are  necessarily  to  be  regarded;  hencA 
the  cars,  after  their  arrival  at  destination,  though  not  kept  accessible 
at  every  moment  of  time,  are  to  be  treated  as  being  and  remaining  ac- 
cessible, if  the  carrier  is  always  ready  to  render  them  so  within  the 
shortest  practicable  time,  not  longer  than  a  few  hours,  after  being  noti- 
fied that  the  consignee  is  ready  to  unload. 

Action  to  recover  the  sum  of  $892,  with  interest.  The  in- 
structions asked  by  the  defendant,  which  were  refused  by  the 
court  and  mentioned  in  the  opinion,  are  as  follows:  — 

"  (a)  Plaintiff  cannot  by  rule  fix  upon  any  rate  of  storage 
or  demurrage  unless  it  is  reasonable,  and  in  arriving  at  what 
would  be  a  reasonable  charge,  the  jury  are  permitted  to  exam- 
ine what  are  the  customary  charges  for  the  storage  of  grain. 

"  (6)  In  the  absence  of  an  express  contract  or  a  stipula- 
tion for  demurrage  charges  in  the  bill  of  lading,  the  consignee 
is  not  liable  for  demurrage. 

"  (c)  Before  the  plaintiff  could  recover  demurrage  for  the 
use  of  the  cars,  it  would  have  to  prove  that  the  detention  pre- 
vented its  making  profits  by  the  use  of  the  cars.  The  plain- 
tiff must  show  a  loss  of  service  of  the  cars  and  the  amount 
of  damage  by  detention,  in  order  to  recover  for  demurrage. 

"  (d)  Under  the  charter  of  the  plaintiff,  it  is  not  author- 
ized to  make  charges  for  storage,  except  by  rules  established 
by  the  board  of  directors;  and  if  you  find  that  the  rule  under 
which  the  plaintiff  makes  the  charge  for  storage  or  demurrage 
in  this  case  was  adopted  and  promulgated  by  any  association 
or  person  other  than  the  board  of  directors  of  the  plaintiff^ 
the  same  is  illegal,  and  does  not  entitle  plaintiff  to  make  any 
charge  for  storage  or  demurrage.  [Plaintiff  read  the  twelfth 
section  of  its  charter  (act  of  1833),  authorizing  it  to  charge  for 
storage  and  to  fix  reasonable  rates;  defendants  relied  on  sec- 
tion 1  of  the  act  of  1835,  claiming  that  such  rules  could 
only  be  promulgated  by  the  directors,  and  that  the  evidence 
disclosed  that  the  rule  was  established  and  published  by  the 
Southern  Railway  and  Steamship  Association,  of  which  the 
plaintiff  was  a  member,  and  was  therefore  invalid  and  illegal^ 
as  contravening  both  the  charter  and  the  general  law.] 

"  (e)    If  the  jury  believe  that  the  known,  certain,  general. 
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and  universal  custom  and  practice  of  plaintiff  and  common 
carriers  in  the  state  and  county  prior  to  November,  1889,  wag 
not  to  charge  either  for  storage  in  cars  on  the  tracks  or  for 
demurrage  in  car  or  cars,  then  that  custom  becomes  binding 
on  carriers,  shippers,  and  consignees,  and  could  not  be  changed 
by  a  mere  notice  on  the  part  of  the  carrier  to  the  consignee 
that  demurrage  would  be  charged. 

"  (/)  As  a  matter  of  law,  the  plaintiff  is  not  entitled  to 
charge  for  demurrage  on  cars  remaining  loaded  on  its  tracks. 
If  the  plaintiff  desired  the  use  of  the  cars,  or  to  return  those 
containing  the  grain,  it  was  at  liberty  to  unload  the  grain  into 
its  warehouse,  or  the  warehouse  of  a  third  person,  or  into  the 
elevator,  and  if  it  failed  to  do  so,  it  cannot  make  defendants 
liable  for  the  detention  of  cars.  Plaintiff,  by  the  exercise  of 
its  legal  rights,  could  have  unloaded  the  cars,  charged  and 
collected  storage,  and  avoided  the  detention  of  the  cars,  and  if 
it  failed  so  to  do,  it  cannot  thereby  render  defendants  liable 
for  demurrage  charge. 

"  (fir)  Demurrage  in  law  is  limited  to  the  charges  for  the 
detention  of  ships.  Railroad  companies  are  not  allowed  to 
charge  therefor. 

"  {h)  The  freight  charges  of  a  railroad  include  all  usual 
expenses  and  charges  for  the  goods  from  the  time  they  are 
shipped  until  the  relation  of  common  carrier  ceases  by  the 
delivery  or  actual  storage  of  the  goods.  As  long  as  the  goods 
are  left  in  the  cars,  they  are  not  stored,  but  the  plaintiff  holds 
them  as  common  carrier. 

"  (t)  Grain  and  ponderous  articles  may  be  delivered  with- 
out being  unloaded  actually,  but  the  relation  of  common  carrier 
of  grain  in  bulk  continues  until  the  goods  are  actually  un- 
loaded and  stored,  or  until  the  car  is  placed  at  the  usual 
place  of  delivery,  or  at  a  point  accessible  to  the  consignee 
where  they  can  conveniently  unload. 

"  (j)  If  the  jury  find  from  the  evidence  that  forty-eight 
hours  after  the  notice  was  served,  any  or  all  of  the  cars  men- 
tioned were  in  the  depot-yard  of  plaintiff,  at  a  point  at  which 
they  were  inaccessible  to  defendants,  and  thereafter  they  paid 
the  freight,  and  subsequently  to  the  payment  of  the  freight, 
the  cars  had  to  be  hauled  or  carried  by  plaintiff  from  the  yard 
to  the  usual  point  where  the  cars  were  delivered  to  the  de- 
fendants, then  I  charge  you  the  relation  of  common  carrier 
continued  up  to  the  time  when  the  cars  were  carried  to  the 
point  of  delivery;  and  the  plaintiff  is  not  entitled  to  recover 
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cither  storage  or  demurrage  for  the  time  prior  to  the  placing 
of  cars  at  such  a  point.  Nor  would  it  be  entitled  to  charge 
for  the  detention  or  use  of  the  cars  until  a  reasonable  time 
for  unloading  had  elapsed  after  the  car  had  been  placed  at 
such  a  point. 

"  {k)  So  long  as  the  cars  containing  the  grain  have  to  bo 
moved  by  the  railroad  company,  or  hauled  or  carried  from 
one  place  to  another,  so  as  to  be  delivered  to  defendants,  the 
relation  of  common  carrier  exists,  and  the  railroad  company 
has  not  become  a  warehouseman  as  to  the  goods  therein,  and 
cannot  charge  for  storage  or  for  demurrage  on  the  cars." 

The  parts  of  the  charge  of  the  court  assigned  as  error  are: — 

"  A  regulation  of  the  railroad  company,  that  such  freights, 
in  bulk  or  otherwise,  as  to  which  it  is  the  custom  for  cars  to 
be  unloaded  by  the  owners  of  the  property,  shall  be  charged 
one  dollar  per  car  for  each  day  such  car  is  not  unloaded,  at 
the  expiration  of  forty-eight  hours,  which  forty-eight  hours 
shall  commence  at  ten  o'clock,  a.  m.,  of  the  day  after  notice  of 
the  arrival  of  the  car  is  given  to  the  owner  of  the  property,  is 
a  reasonable  regulation,  and  binding  upon  the  customers  of 
the  railroad  company  who  have  notice  of  the  same. 

"  If  the  jury  shall  find  that  it  was  a  regulation  of  the  rail- 
road company  at  the  time  to  charge  for  storage  or  demurrage 
at  the  rate  of  one  dollar  per  day  for  each  car,  when  freight 
like  the  defendants'  was  not  unloaded  in  forty-eight  hours 
after  the  commencement  of  the  notice  to  the  defendants,  and 
if  the  jury  shall  find  that  the  plaintiff  gave  the  defendants 
notice  of  such  regulation,  and  of  the  arrival  of  the  cars  con- 
taining defendants'  freight,  then  the  defendants  are  bound 
thereby,  and  the  plaintiff  is  entitled  to  recover  in  this  action 
at  the  rate  of  one  dollar  per  day  for  each  car  which  plaintiff 
shows  to  you  was  covered  by  the  regulation, 

"  I  charge  you  that  the  rule  and  regulation  was  a  valid  one, 
that  it  was  reasonable,  and  that  if  the  railroad  complied  with 
its  part  of  it  by  delivery  at  a  point  accessible  to  the  consignee, 
or  if  it  substantially  complied,  or  what  might  be  termed  con- 
structively complied,  by  notifying  the  consignee  that  the 
goods  had  arrived,  and  that  it  actually  had  them  in  position 
for  prompt  delivery,  and  that  the  defendants  delayed  comply- 
ing with  that  rule,  then  they  would  be  liable  for  the  charges.'* 

Joseph  R.  Lamar,  for  the  appellant. 

Jo$eph  B.  Cummingj  for  the  appellee. 
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Simmons,  J.  The  Georgia  Railroad  Company  sued  Miller 
<fe  Co.  for  the  sum  of  $892,  besides  interest,  the  declaration 
containing  two  counts,  as  follows:  — 

1.  "  On  the  1st  of  January,  1890,  and  on  various  days  there- 
after up  to  the  time  of  filing  this  complaint,  petitioner  stored 
on  its  tracks  in  said  county  certain  car-loads  of  corn,  wheat, 
grain,  and  other  produce,  at  the  special  instance  and  request 
of  said  Miller  &  Co.,  by  means  whereof  said  Miller  &  Co.  be- 
came indebted  to  your  petitioner  for  said  storage  at  the  rate 
of  one  dollar  per  day  for  each  and  every  of  said  car-loads, 
amounting  to  the  aforesaid  sum  of  $892." 

2.  "  Your  petitioner  further  shows  that  said  Miller  &  Co.  is 
further  indebted  to  your  petitioner  in  the  sum  of  $892,  besides 
interest,  for  that  heretofore,  to  wit,  before  the  first  day  of  Janu- 
ary, 1890,  your  petitioner,  who  is  a  common  carrier  of  goods 
and  merchandise,  made  and  put  in  operation  a  reasonable 
rule  or  regulation  for  the  conduct  of  its  business,  of  which 
rule  or  regulation  said  Miller  &  Co.  had  notice,  by  virtue  of 
which  said  Miller  &  Co.  became  liable  to  pay  your  petitioner 
the  sum  of  one  dollar  for  every  day,  commencing  forty-eight 
hours  after  notice  of  arrival,  on  each  and  every  car-load  of 
property  stored  by  your  petitioner  on  its  tracks  or  elsewhere. 
Your  petitioner  shows  that  after  said  first  day  of  January, 
1890,  and  up  to  the  time  of  filing  this  complaint,  your  peti- 
tioner has  so  stored  a  large  number  of  car-loads  of  property, 
a  schedule  of  which  is  hereunto  annexed,  by  means  whereof 
said  Miller  &  Co.  have  become  indebted  to  your  petitioner  in 
the  sum  of  $892,  besides  interest.  Your  petitioner  shows  that 
said  Miller  &  Co.  fail  and  refuse  to  pay  said  sum,"  etc. 

The  rule  or  regulation  here  referred  to  is  as  follows:  — 

"demurrage  rules. 

"Concerning  loaded  cars  to  be  unloaded  by  consignees. 

"Bulk-meats,  bulk-grain,  hay,  cotton-seed,  lumber,  lime, 
coal,  coke,  sand,  brick,  stone,  wood,  and  such  other  freghts,  in 
bulk  or  otherwise,  as  it  may  be  a  stipulation  of  the  rates  there- 
upon, or  contract  for  the  transportation  thereof,  or  where  it  is 
the  custom  for  the  cars  to  be  loaded  and  unloaded  by  the 
owners  of  the  property,  which  is  not  unloaded  from  the  cars 
containing  it  in  forty-eight  hours,  not  including  Sundays  or 
legal  holidays,  computed  from  ten  o'clock,  a.  m.,  of  the  day  fol- 
lowing the  day  of  arrival,  shall  be  subjected  thereafter  to  a 
charge  for  demurrage  of  one  dollar  for  each  day  or  fraction  of 
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ft  day  that  said  car  or  cars  remain  loaded  in  the  possession  of 
4he  company,  by  whom  to  be  delivered  as  the  last  carrier  at 
interest;  it  being  understood  that  said  car  or  cars  are  to  be 
placed  and  remain  accessible  to  the  consignee  for  the  purpose 
of  unloading  during  the  period  in  which  held  free  of  demur- 
rage, and  that  when  the  period  of  such  demurrage  charge 
commences,  they  are  to  remain  accessible  to  the  consignee  for 
unloading  purposes." 

The  jury  found  in  favor  of  the  plaintiff,  and  the  defendants 
made  a  motion  for  a  new  trial,  which  was  overruled,  and  they 
excepted.  Without  undertaking  to  discuss  separately  and  in 
their  order  the  numerous  grounds  of  the  motion,  it  is  sufficient 
to  say,  that  in  addition  to  the  general  objections  that  the  ver- 
dict is  contrary  to  law  and  the  evidence,  they  complain,  in 
substance,  as  follows:  1.  That  as  matter  of  law  a  railroad 
company  is  not  entitled  to  charge  "  demurrage,"  or  storage  on 
cars  remaining  unloaded  on  its  tracks,  and  hence  the  rule  in 
question  is  invalid,  and  the  defendants  are  not  subject  to  the 
charges  recovered;  2.  That  the  charge  fixed  by  this  rule  is 
unreasonable;  3.  That  the  rule  was  not  promulgated  by  the 
proper  authority,  but  emanated  from  a  combination  of  persons 
other  than  the  board  of  directors  of  the  Georgia  railroad;  4. 
That  the  regulation  is  inoperative,  because  not  indicated  upon 
the  bills  of  lading;  5.  That  the  cars  were  not  accessible  dur- 
ing the  whole  period  for  which  demurrage  was  charged. 

1.  It  is  the  undoubted  right  of  a  common  carrier  to  adopt 
and  enforce,  as  between  itself  and  its  customers,  any  reason- 
able regulation  for  the  conduct  of  its  business,  the  purpose 
and  effect  of  which  is  the  protection  of  the  carrier  and  the 
benefit  of  the  public.  The  rule  in  question,  we  think,  falls 
clearly  within  the  scope  of  this  power.  It  seeks  to  prevent 
the  diversion  and  detention  of  cars  from  the  legitimate  work 
of  transportation,  as  well  as  to  secure  compensation  for  service 
not  otherwise  paid  for,  by  prescribing,  in  cases  where,  by  con- 
tract or  custom,  the  carrier  is  under  no  duty  to  unload  the 
cars,  but  they  are  to  be  unloaded  by  the  customer,  a  rate  per 
diem,  in  the  nature  of  a  charge  for  storage,  to  begin  at  a  cer- 
tain time  after  the  cars  have  been  delivered  to  the  customer 
or  placed  at  his  disposal  for  unloading.  Such  a  regulation 
cannot  be  regarded  as  unreasonable,  so  long  as  a  reasonable 
time  is  allowed  for  unloading,  and  so  long  as  the  charge  for 
the  use  of  the  cars  beyond  that  time  is  not  excessive.  The 
law  compels  the  carrier  to  receive  the  goods  of  the  public  an.' 
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to  transport  and  deliver  them  within  a  reasonable  time:  Code, 
sec.  2029;  2  Am.  &  Eng.  Ency.  of  Law,  tit.  Carriers,  p.  787. 
To  do  this  it  is  necessary  that  the  means  of  transportation 
shall  be  under  the  carrier's  control,  and  that  after  the  duty  of 
carriage  has  been  performed,  its  vehicles  shall  not  be  converted 
into  storehouses,  at  the  will  of  consignees,  to  remain  such  in- 
definitely and  without  compensation.  If  no  check  could  be 
placed  upon  such  detention,  it  is  plain  that  the  business  of 
transportation  would  be  at  the  mercy  of  private  interest  or 
caprice,  and  that  carriers,  thus  hampered  in  their  facilities, 
and  unable  to  foresee  the  time  or  extent  to  which  their  vehi- 
cles would  be  diverted  from  the  work  of  carriage,  could  not 
provide  properly  for  the  demands  of  traflSc  or  perform  with 
dispatch  their  legitimate  function.  It  would  place  upon  the 
carrier  the  burden  and  expense  of  supplying  numerous  vehi- 
cles not  needed  for  the  hauling  of  freights,  thus  requiring  it 
to  provide  extra  facilities,  as  well  as  to  fender  extra  service, 
without  compensation  beyond  that  received  for  transportation. 
It  would  result  in  the  accumulation  of  cars  on  the  carrier's 
tracks,  and  the  obstruction,  in  a  greater  or  less  degree,  of  the 
movement  and  unloading  of  trains.  Not  only  would  loss  en- 
sue to  the  carrier,  but  consignees  and  shippers  in  general,  and 
the  people  at  large,  must  suflFer  seriously  from  this  hindrance 
to  the  due  and  regular  course  of  transportation.  In  this  mat- 
ter the  public  have  rights  paramount  to  those  of  any  individ- 
ual or  class  of  individuals,  and  the  business  of  the  common 
carrier  must  be  so  conducted  as  to  subserve  the  general  inter- 
est and  convenience.  Especially  is  this  true  as  to  railroad 
companies,  in  view  of  the  important  franchises  granted  them 
by  the  public,  and  the  use  and  control  thus  acquired  of  high- 
ways upon  which  the  commerce  of  the  country  is  so  largely 
dependent. 

The  need  of  regulations  of  the  kind  in  question  is  well  illus- 
trated by  the  evidence  in  this  case.  The  general  manager  of 
the  plaintiflF  testified  that  before  this  rule  was  adopted  con- 
signees were  often  dilatory  in  removing  freight  from  the  cars 
in  which  it  was  shipped,  and  "the  cars  were  detained  day 
after  day,  and  days  lengthened  into  weeks,  until  our  trans- 
portation work  was  subjected  to  immeasurable  embarrass- 
ment; the  transportation  of  the  company  was  wellnigh 
paralyzed,  —  not  for  lack  of  cars,  for  we  had  plenty,  but 
because  our  cars  were  converted  into  warehouses.  The 
trouble  grew  and  finally  culminated  in  a  threatened  blockage 
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throughout  the  country.  It  has  been  a  part  of  our  experience 
to  be  threatened  with  suit  by  the  shipper  for  not  moving  the 
freight  promptly.  We  are  supposed  to  always  have  cars 
ready  to  transport  any  freight  that  is  ofifered;  we  endeavor  to 
make  proper  arrangements  to  do  so;  but  the  trouble  was,  that 
when  A  had  freight  to  ship,  B  had  our  cars,  and  we  could  not 
get  them." 

It  was  contended  by  counsel  for  the  plaintiff  in  error  that 
the  railroad  company  could  unload  the  cars  into  a  warehouse 
or  elevator,  and  thus  avoid  detention.  On  the  other  hand, 
counsel  for  the  railroad  company  contended  that  in  the  cases 
provided  for  by  this  rule,  —  that  is,  where  it  is  a  stipulation 
of  the  rates  or  contract  for  transportation,  or  is  the  custom, 
for  the  cars  to  be  loaded  and  unloaded  by  the  owners  of  the 
property,  —  it  would  be  a  breach  of  contract  if  the  company 
were  to  unload,  which  would  subject  it  to  at  least  nominal 
damages.  We  do  not  think  it  material,  as  affecting  the  right 
to  make  a  charge  of  this  character,  that  the  goods  remain  in 
cars,  instead  of  being  put  into  a  warehouse.  It  is  well  settled 
that  the  carrier,  in  addition  to  its  compensation  for  the  car- 
riage of  goods,  has  the  right  to  charge  for  their  storage  and 
keeping,  as  a  warehouseman,  for  whatever  time  they  remain 
in  its  custody  after  reasonable  opportunity  has  been  afforded 
the  owner  to  remove  them:  Hutchinson  dYi  Carriers,  sec.  378; 
Southwestern  R.  R.  Co.  v.  Felder,  46  Ga.  433.  And  we  think 
where  the  carrier's  duty  ends  with  the  transportation  of  the 
car  and  its  delivery  to  the  customer,  and  no  further  service  is 
embraced  in  the  contract,  the  carrier,  after  a  reasonable  time 
has  been  allowed  for  unloading,  is  as  much  entitled  to  charge 
for  the  further  use  of  its  car  as  it  would  be  for  the  use  of  its 
warehouse.  We  know  of  no  good  reason  why  it  should  be 
restricted  to  the  latter  method  of  storage.  There  is  no  law 
which  inhibits  the  use  of  cars  for  this  purpose,  or  which  re- 
quires unloading  and  removal  of  the  goods  to  some  other 
structure  before  any  charge  for  storage  can  attach.  This 
method  of  storage  may  in  many  cases  be  as  effectual  as  any 
other.  Indeed,  it  may  serve  the  customer's  interest  and  con- 
venience much  better  to  have  the  car  placed  at  his  own 
place  of  business  where  he  may  unload  it  himself,  or  where 
it  may  be  unloaded  by  purchasers  as  the  goods  are  sold, 
thus  saving  drayage  and  other  expenses,  tlian  to  have  it 
unloaded  by  the  carrier  and  the  goods  stored  elsewhere  at 
the  customer's  expense.     And  if  a  customer  whose  duty  it  is 
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to  unload,  and  who,  failing  to  do  so  within  a  reasonable  time, 
accepts  tlie  benefit  of  storage  in  a  car,  by  requesting  or  per- 
mitting the  carrier  to  continue  holding  it  unloaded,  in  his 
service  and  subject  to  his  will  and  convenience  as  to  the  time 
of  unloading,  he  cannot  be  heard  to  complain  of  the  method 
of  storage,  and  to  deny  the  right  to  any  compensation  at  all 
for  this  service,  on  the  ground  that  some  other  method  was 
not  resorted  to.  He  may  insist  that  the  rate  fixed  shall  not 
be  unreasonable  or  excessive,  but  the  law  cannot  be  invoked 
to  declare  that  no  compensation  whatever  shall  be  charged 
for  such  extra  service. 

It  was  contended  by  counsel  for  the  plaintiflF  in  error  that 
"demurrage,"  which  is  the  designation  given  to  this  charge 
by  the  rule  in  question,  is  allowed  only  in  maritime  law,  and 
cannot  be  demanded  by  a  railroad  company,  in  the  absence 
of  a  stipulation  therefor  in  the  bill  of  lading.  And  in  support 
of  this  view  the  cases  of  Chicago  etc.  R'y  Co.  v.  Jenkins,  103 
111.  588,  and  Burlington  etc.  R.  R.  Co.  v.  Chicago  Lumber  Co.,  15 
Neb.  391,  are  cited.  In  the  former  of  these  cases  it  is  said: 
"The  right  to  demurrage,  if  it  exists  as  a  legal  right,  is  con- 
fined to  the  maritime  law,  and  only  exists  as  to  carriers  by 
sea-going  vessels.  But  it  is  believed  to  exist  alone  by  force 
of  contract.  All  such  contracts  of  affreightment  contain  an 
agreement  for  demlirrage  in  case  of  delay  beyond  the  period 
allowed  by  the  agreement,  or  the  custom  of  the  port  allowed 
the  consignee  to  receive  and  remove  the  goods.  But  the  mode 
of  doing  business  by  the  two  kinds  of  carriers  is  essentially 
different.  Railroad  companies  have  warehouses  in  which  to 
store  freights;  owners  of  vessels  have  none.  Railroads  dis- 
charge cargoes  carried  by  them;  carriers  by  ship  do  not,  but 
it  is  done  by  the  consignee.  The  masters  of  vessels  provide 
in  the  contract  for  demurrage,  while  railroads  do  not;  and  it 
is  seen  that  these  essential  differences  are,  under  the  rules  of 
the  maritime  law,  wholly  inapplicable  to  railroad  carriers." 
The  decision  in  the  Nebraska  case  does  not  go  into  any  dis- 
cussion of  the  question,  but  merely  cites  and  follows  the  hold- 
ing of  the  Illinois  court.  In  our  opinion,  the  reasoning  above 
quoted  is  inconclusive.  We  see  no  satisfactory  reason  why 
carriers  by  railroads  should  not  be  entitled  to  compensation 
for  the  unreasonable  delay  or  detention  of  their  vehicles,  as 
well  as  carriers  by  sea.  What  we  have  already  said  we  think 
is  a  sufficient  answer  to  the  reason  assigned,  that  railroads 
'  have  warehouses  in  which  to  store  freights.    And  the  reason 
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that  "railroads  discharge  cargoes  carried  by  them,"  and  "  car- 
riers by  ship  do  not,  but  it  is  done  by  the  consignee,"  of  course 
cannot  operate  as  to  the  cases  provided  for  by  this  rule,  which 
by  its  terms  applies  only  where  the  unloading  is  to  be  done 
by  the  owners  of  the  property.  Nor  is  it  settled  that  the  right 
to  demurrage  in  maritime  law  exists  only  by  express  contract. 
In  this  country  the  courts  have  repeatedly  declined  to  follow 
the  rulings  of  the  English  common-law  courts  on  this  subject, 
and  have  held  that  the  ship-owner  has  a  lien  upon  the  cargo 
for  demurrage,  notwithstanding  the  absence  of  any  stipulation 
therefor  in  the  bill  of  lading:  5  Am.  &  Eug.  Ency.  of  Law,  tit. 
Demurrage,  p.  546j  Porter  on  Bills  of  Lading,  sec.  356.  See  also 
Huntley  v.  Doxvs,  55  Barb.  310,  and  Hawgood  v.  IS  10  Tons  of 
Coalf  21  Fed.  Rep.  681,  and  cases  there  cited. 

But  we  are  not  controlled  by  the  principles  which  govern 
as  to  demurrage  under  the  maritime  law.  The  adoption  by 
the  railroad  company  of  the  term  "demurrage"  as  a  designa- 
tion for  this  charge  does  not  require  us  to  resort  to  that  law 
as  a  standard  for  testing  the  validity  of  the  rule.  We  are  to 
look  to  the  real  substance  and  effect  of  the  rule,  rather  than 
to  analogies  suggested  by  the  technical  designation  which  the 
carrier  in  this  instance  has  seen  fit  to  adopt.  To  hold  that 
because  the  conditions  of  carriage  by  sea  are  different,  no 
charge  under  this  name  can  be  enforced  by  a  carrier  by  land, 
or  that,  if  allowed,  it  must  be  governed  by  the  rules  of  the 
marine  law,  would  be  to  adopt  a  narrow  and  merely  technical 
view,  ignoring  well-recognized  grounds  of  public  policy  and 
the  right  of  the  carrier  to  prescribe  reasonable  rules  and  reg- 
ulations for  its  own  safety  and  the  benefit  of  the  public.  The 
instances  are  few  in  which  regulations  similar  to  the  one  in 
question  have  been  passed  upon  by  the  courts.  The  only 
cases  we  have  found  in  which  the  right  of  a  railroad  company 
to  make  a  charge  of  this  kind  is  denied  are  the  ones  above 
referred  to.  On  the  other  hand,  the  right  is  sustained  by  the 
supreme  court  of  Massachusetts:  Miller  v.  Mansfield,  112  Mass. 
260.  See  also  a  full  and  able  discussion  of  the  question  by 
Toney,  J.,  of  the  law  and  equity  court  of  Louisville,  Kentucky, 
in  a  decision  which  has  appeared  since  the  judgment  in  the 
present  case  was  announced:  Kentucky  Wagon  Mfg.  Co.  v. 
Louisville  etc.  R.  R.  Co.,  11  Railway  and  Corporation  Law 
Journal,  49. 

2.  We  cannot,  as  matter  of  law,  say  that  the  rate  of  one  dol- 
lar per  day  for  each  car  is  unreasonable.     It  is  not  necessarily 
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unreasonable  because  the  cars  vary  in  capacity,  nor  because 
a  part  of  a  day  is  charged  for  as  a  whole  day.  Nor  can  we 
hold  that  the  customary  rates  for  storage  in  warehouses  and 
elevators  must  be  the  measure  of  compenifttion  where  the 
storage  is  in  cars  on  the  tracks  of  a  railroad.  Indeed,  if  it  be 
a  legitimate  object  of  this  rule  to  prevent  the  diversion  of  cars 
from  the  work  of  carriage,  it  would  seem  but  proper  that  the 
charge  for  their  use,  when  detained  as  a  means  of  storage, 
should  not  be  such  as  to  encourage  customers  to  adopt  that 
means  instead  of  the  more  regular  and  usual  methods.  More- 
over, there  was  no  evidence  to  show  that  the  rate  fixed  by  this 
rule  was  higher  than  those  customary  for  storage  of  other 
kinds.  On  the  contrary,  there  was  evidence  tending  to  show 
that  storage  in  a  car,  at  the  rate  fixed  by  the  rule,  might  be 
much  less  expensive  than  storage  elsewhere,  the  general  man- 
ager of  the  railroad  company  testifying  that  the  modern  car 
carries  from  50,000  to  60,000  pounds,  and  that  storage  in  the 
company's  depot  of  a  car-load  of  50,000  pounds  would  amount 
to  $1.25  per  day.  He  testified  further:  "The  rate  of  one  dol- 
lar per  day  does  not  compensate  us  for  the  detention  of  the 
cars,  and  it  was  simply  to  induce  the  shipper  to  unload  that 
the  rule  was  passed." 

3.  That  the  rule  was  promulgated  by  a  person  or  board  of 
persons  representing  a  combination  of  carriers  did  not  impair 
its  effect  as  a  regulation  of  this  particular  company.  A  com- 
mon carrier,  though  a  corporation,  makes  a  regulation  its  own 
by  adop'ing  it  and  acting  upon  it,  irrespective  of  the  source 
from  whence  it  is  derived. 

4.  Where  a  regulation  of  this  character  is  known  to  the 
customer  before  the  contract  for  transportation  is  made,  it  is 
to  be  presumed,  in  the  absence  of  any  evidence  to  the  contrary, 
that  the  parties  contracted  with  reference  to  it:  Miller  v.  Mans- 
Jieldf  112  Mass.  260;  and  it  is  operative,  whether  indicated 
upon  bills  of  lading  or  not,  and  whether  the  shipments  are 
made  to  the  order  of  the  consignor  with  the  customary  direc- 
tion to  notify  the  customer,  or  directly  to  the  customer  himself. 

5.  The  plaintiff's  mode  of  delivery  of  the  cars  to  the  defend- 
ants was  to  place  them  on  a  certain  track  "  designated  as  be- 
longing to  the  Augusta  and  Summerville  railroad,"  and  knowi^ 
as  "track  38,"  from  which  point  they  went  "into  the  possession 
of  the  Central  railroad,"  upon  whose  side-track,  in  another 
part  of  the  city,  the  defendants'  place  of  business  was  situ- 
ated.    Cars  were  not  delivered  on  track  38  until  the  freight 


Dec.  1891.]     Miller  v.  Gkobqia  R.  R.  etc.  Co.  181 

was  paid  and  the  bill  of  lading  surrendered.  Until  then  they 
were  inaccessible  for  unloading,  being  kept  elsewhere  in  the 
plaintiff's  yard.  After  payment  of  the  freight,  the  defendant 
could  at  any  time  have  his  cars  moved  where  they  would  be 
accessible,  but  sometimes  it  would  take  from  one  to  five  hours 
after  the  freight  was  paid  before  they  could  be  placed  at  the 
point  of  delivery.  It  was  contended  that  the  time  thus  re- 
quired for  placing  the  cars  in  position  should  not  be  included 
in  computing  the  time  which  should  run  against  the  defend- 
ants under  the  rule  in  question,  the  rule  containing  this  lan- 
guage, to  wit:  "  It  being  understood  that  said  car  or  cars  are 
to  be  placed  and  remain  accessible  to  the  consignee  for  the 
purpose  of  unloading  during  the  period  in  which  held  free  of 
demurrage,  and  that  when  the  period  of  such  demurrage  charge 
commences,  they  are  to  remain  accessible  to  the  consignee  for 
unloading  purposes."  Certain  instructions  of  the  court  on 
this  subject,  and  the  refusal  to  charge  thereon  as  requested  by 
the  defendants,  were  the  basis  of  several  assignments  of  error, 
which  will  be  found  set  out  in  the  reporter's  statement.  Tak- 
ing the  whole  charge  in  connection  with  the  evidence,  we  think 
the  law  applicable  to  this  part  of  the  case  was  fairly  pre- 
sented. The  court,  having  instructed  the  jury,  in  substance, 
that  if  the  defendants  had  notice  of  this  rule  or  regulation, 
and  the  goods  were  shipped  under  a  contract  that  they  were 
to  be  unloaded  by  the  consignees,  and  the  plaintiff  notified 
the  consignees  of  the  arrival  of  the  car  and  of  its  readiness  to 
deliver  the  goods,  and  the  consignees  did  not  receive  and  un- 
load them  within  the  time  stipulated  by  the  rule,  the  defend- 
ants would  be  liable  for  the  charge  fixed  by  the  rule  for  the 
detention  of  cars,  added  the  following:  "  The  railroad  will 
have  complied  with  that  rule  and  regulation  if  you  find  from 
the  testimony  that  it  placed  these  cars  at  a  point  where  they 
were  accessible  to  the  consignees,  and  allowed  them  to  remain 
there  during  the  time  fixed  by  the  railroad  when  they  would  be 
free  from  demurrage,  or  where  it  gave  notice  that  it  was  ready 
to  place  them  in  such  position.  The  mere  giving  notice,  if 
there  was  evidence  that  it  was  not  ready  to  place  them  in  that 
position,  would  not  avail;  but  if  you  find  that  the  cars  were  in 
a  position  where  they  could  be  placed  in  an  accessible  place, 
and  the  road  offered  to  place  them,  by  sending  notice  that  it 
was  ready,  then  that  would  be  a  substantial  compliance  with 
the  rule  and  regulation.  But  if  the  consignees  elected  to  de- 
lay and  not  receive  them,  they  would  be  liable  for  the  charges 
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under  the  rule."  Also:  "If  you  are  satisfied  from  the  testi- 
mony that  the  cars,  up  to  the  time  of  actual  delivery  or  tak- 
ing possession,  were  inaccessible,  that  the  railroad  could  not 
comply  with  its  offer,  and  that  the  delay  was  not  the  fault  of 
the  defendants,  then  no  demurrage  under  this  rule  could  be 
enforced,  and  your  verdict  would  be  for  the  defendants."  We 
think  the  instructions  complained  of,  as  to  substantial  com- 
pliance with  the  rule,  read  in  connection  with  the  instructions 
above  quoted,  give  a  reasonable  and  proper  interpretation  of 
that  part  of  the  rule  which  relates  to  delivery  at  a  point  ac- 
cessible to  the  consignee.  In  construing  its  phraseology,  the 
course  and  exigencies  of  business  are  necessarily  to  be  re- 
garded; and  hence  the  cars  after  their  arrival  at  destination, 
though  not  kept  accessible  at  every  moment  of  time,  are  to  be 
treated  as  being  and  remaining  accessible  if  the  carrier  is  al- 
ways ready  to  render  them  so  within  the  shortest  practicable 
time,  not  longer  than  a  few  hours,  after  being  notified  that  the 
customer  is  ready  to  unload.  There  is  no  evidence  in  the 
record  that  the  cars  were  not  at  all  times  accessible,  in  this 
sense,  or  that  there  was  any  undue  or  unnecessary  delay  in 
placing  them  in  position  for  unloading  after  notice  from  the 
defendants  that  they  were  ready  to  receive  them. 

6.   The  evidence  is  sufficient  to  uphold  the  verdict. 

Judgment  affirmed. 

Carrters.  —  A  delivery  of  goods  at  the  place  designated  is  necessary  to 
relieve  a  carrier  as  such,  and  if,  after  the  consignee  receives  due  notice,  h* 
refuses  or  neglects  to  remove  them,  the  carrier  may  relieve  himself  from  lia- 
bility by  placing  them  in  a  warehouse  for  account  of  the  consignee:  Scheu  v. 
Benedict,  116  N.  Y.  510;  15  Am.  St.  Rep.  42C,  and  note  with  cases  collected 
discussing  this  subject;  Mobile  etc.  R.  R.  Co.  v.  Prewitt,  46  Ala.  63;  7  Am. 
Rep.  586,  and  note;  Blumenthal  r.  Brcuiierd,  38  Vt.  402;  91  Am.  Dec.  349, 
and  note.  Common  carriers  are  bound  to  keep  goods  a  reasonable  time  after 
notice  to  the  consignee,  if  they  must  notify  him:  Farmers'  etc.  Batik  v.  Cham- 
plain  Transp.  Co.,  23  Vt.  186;  56  Am.  Dec.  68,  and  note.  See  case  of  Miller 
T.  Mansfield,  112  Mass.  260,  cited  in  the  opinion,  where  demurrage  was  al- 
lowed a  carrier,  when  the  consignee  did  not  remove  freight  within  a  certain 
designated  time. 
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[88  Qkoboia,  763.] 

Dahaobs  for  Mental  SunERiNO  alone  cannot  be  recovered  in  any  case. 

TiLKORAFH  Companies  —  Liabilitt  for  Damaoes  for  Mental  Sofpeb- 
INO.  — A  person  to  whom  a  telegraphic  message  is  sent  annonucing  the 
dying  condition  of  his  brother,  but  by  the  gross  negligence  of  the  com- 
pany not  delivered  With  due  promptness,  eo  that  he  is  unable  to  reach 
the  bedside  of  his  brother  until  after  the  death  of  the  latter,  cannot  re- 
cover substantial  damages  for  mental  sufifering  alone,  caused  by  th«  com- 
pany's failure  of  duty. 

Hardeman,  Davis,  and  Turner,  for  the  appellant. 
Oustin,  Guerry,  and  Hall,  for  the  appellee. 

Lumpkin,  J.  The  exact  question,  briefly  stated,  is,  whether 
a  person  to  whom  a  telegraphic  message  announcing  the  dying 
condition  of  a  brother  was  sent,  but  by  gross  negligence  of  the 
company  was  not  delivered  with  due  promptness,  so  that  he 
was  unable  to  reach  the  brother's  bedside  before  death  trans- 
pired, can  recover  substantial  damages  for  the  mental  suffer- 
ing caused  by  the  company's  failure  of  duty.  The  plaintiff 
does  not  claim  to  have  sustained  any  pecuniary  loss,  but  seeks 
recompense  for  the  mental  anguish  due  to  losing  the  oppor- 
tunity of  being  with  his  brother  in  his  last  hours. 

The  question  has  not  been  ruled  on  by  this  court.  The  ex- 
pressions used  in  Cooper  v.  Mullins,  30  Ga.  152,  do  not  cover 
it,  because  that  was  a  case  of  physical  injury.  But  there  is 
no  lack  of  authority  in  other  jurisdictions.  The  trouble  lies 
in  the  directly  opposite  views  of  the  several  learned  courts 
which  have  passed  upon  the  question.  Consequently,  the  two 
conflicting  lines  of  decision  may  be  compared  to  ascertain 
which  is  the  more  consonant  with  long-established  and  well- 
recognized  principles.  The  supreme  court  of  Texas,  in  1881, 
held  that  damages  are  recoverable  for  such  an  injury:  So 
Relle  V.  Western  Union  Tel  Co.,  55  Tex.  308;  40  Am.  Rep.  805. 
No  direct  authority  is  cited  for  this  ruling,  but  the  court  adopts 
as  law  a  bare  suggestion  made  by  the  text-writers  Shearman 
and  Redfield,  in  their  work  on  negligence,  vol.  2,  sec.  756. 
The  cases  referred  to  in  the  opinion  were  actions  for  physical 
injuries,  of  which  the  mental  agony  forms  an  inseparable  com- 
ponent. But  the  decision  is  followed,  with  more  or  less  restric- 
tion, by  the  same  court  in  numerous  later  cases:  Oulf  etc.  R'y 
Co.  v.  Levy,  59  Tex.  542;  46  Am.  Rep.  269;  59  Tex.  563;  46 
Am.  Rep.  278;  Stuart  v.  Western  Union  Tel.  Co.,  66  Tex.  580; 
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69  Am.  Rep.  623;  Loper  v.  Western  Union  Tel.  Co.,  70  Tex. 
689;  Western  Union  Tel.  Co.  v.  Cooper,  71  Tex.  507;  10  Am. 
St.  Rep.  772;  Western  Union  Tel.  Co.  v.  Broesche,  72  Tex.  654; 
13  Am.  St.  Rep.  843;  Western  Union  Tel.  Co.  v.  Simpson.  73 
Tex.  423;  Western  Union  Tel.  Co.  v.  Adams,  75  Tex.  533; 
16  Am.  St.  Rep.  920;  Western  Union  Tel.  Co.  v.  Feegles,  75  Tex. 
637;  Western  Union  Tel.  Co.  v.  Moore,  76  Tex.  66;  18  Am.  St. 
Rep.  25;  Gulf  etc.  Tel  Co.  v.  Richardson,  79  Tex.  649;  Western 
Union  Tel.  Co.  v.  Rosentreter,  80  Tex.  406;  Western  Union  Tel. 
Co.  V.  Jones,  81  Tex.  271;  Erie  Tel.  etc.  Co.  v.  Grimes,  82  Tex. 
89;  Potts  V.  Western  Union  Tel.  Co.,  82  Tex.  545.  This  doc- 
trine has  involved  the  court  in  some  inconsistencies,  as  shown 
by  the  opinion  in  Western  Union  Tel.  Co.  v.  Rogers,  68  Miss. 
748,  24  Am.  St.  Rep.  300,  and  by  Judge  Thompson's  article 
on  this  subject  in  33  Cent.  L.  J.  5.  Compare  cases  of 
Stuart,  Adams,  Feegles,  Moore,  Rosentreter,  and  Potts,  supra, 
with  those  of  Western  Union  Tel.  Co.  v.  Kirkpatrich,  76  Tex. 
217;  18  Am.  St.  Rep.  37;  Western  Union  Tel.  Co.  v.  Brown, 
71  Tex.  723;  and  Rowell  v.  Western  Union  Tel.  Co.,  75  Tex.  26. 
Nevertheless  the  Texas  doctrine  has  gotten  a  strong  following 
in  other  courts:  Beasley  v.  Western  Union  Tel.  Co.,  39  Fed. 
Rep.  181  (U.  S.  C.  C.  Tex.);  Chapman  v.  Western  Union  Tel. 
Co.,  90  Ky.  265;  Young  v.  Western  Union  Tel.  Co.,  107  N.  C. 
370;  22  Am.  St.  Rep.  883;  see  Thompson  v.  Western  Union 
Tel.  Co.,  106  N.  C.  549;  Sherrill  v.  Western  Union  Tel.  Co., 
109  N.  C.  527;  Wadsworth  v.  Western  Union  Tel.  Co.,  86  Tenn. 
695;  6  Am.  St.  Rep.  864;  Western  Union  Tel  Co.  v.  Hender- 
son, 89  Ala.  510;  18  Am.  St. Rep.  148;  Reesev.  Western  Union 
Tel.  Co.,  123  Ind.  294;  Thompson  on  Electricity,  sees.  378  et 
seq.  The  Alabama  and  Indiana  courts  have  gone  no  further 
than  holding  that  the  sender  of  the  message  can  recover  for 
mental  suffering.  In  Illinois  it  was  cautiously  held  that 
nominal  damages,  "  at  least,"  might  be  recovered:  Logan  v. 
Western  Union  Tel.  Co.,  84  111.  468.  These  rulings  involve 
various  perplexing  questions  on  which  they  do  not  all  agree. 
Whether  the  person  to  whom  the  message  is  sent,  as  well  as 
the  sender,  can  recover;  whether  the  action  is  grounded  in 
contract  or  in  tort;  whether  the  violation  of  a  contract  involv- 
ing feeling  is  a  proper  basis  for  awarding  substantial  dam- 
ages for  injury  to  feelings  alone;  to  what  extent  the  message 
must  show  on  its  face  the  family  relationship;  whether  the 
damages  to  be  given  are  in  their  nature  punitive  or  compen- 
satory, —  these  are  the  chief  problems  encountered,  and  solved 
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in  variant  ways.  Some  of  the  cases  rest  on  breach  of  contract, 
of  which  some  hold  that  the  sendee  also,  being  the  beneficiary 
of  the  contract,  can  maintain  the  action  for  its  violation: 
Cases  of  Henderson,  Richardson,  Levy,  Chapman,  and  others. 
This  view  grapples  with  the  big  question,  How  can  one,  in  an 
action  for  breach  of  contract,  recover  for  mere  disappointment 
or  anguish  of  mind  resulting  from  the  breach?  See  Walsh  v. 
Chicago  etc.  Ry  Co.,  42  Wis.  23;  24  Am.  Rep.  376.  The 
answer  given  is,  that  the  subject-matter  of  the  contract  is  feel- 
ing, and  the  damage  to  feeling  by  non-compliance  was  plainly 
in  contemplation  of  the  parties  making  the  contract.  The 
breach  of  many  a  contract  v/hich  the  injured  party  desires 
performed  brings  disappointment  and  blasted  hopes.  Yet 
these  mental  consequences,  if  unattended  with  other  loss,  have 
not  usually  been  regarded  ground  of  recovery.  The  stronger 
view  is,  that  the  recovery,  whether  by  sender  or  sendee,  is  had 
for  the  tort,  or  breach  of  common-law  or  statutory  duty,  the 
contract  serving  merely  to  create  the  relation  of  duty  between 
the  parties:  Cases  of  Young,  Reese,  Stuart,  Wadsworth,  and 
others.  The  difficulty  arising  here  is,  whether,  as  there  is  no 
tort  independently  of  the  contract,  the  contract  can  rightly  be 
treated  as  not  precluding  recovery  in  tort,  and  the  telegraph 
company  be  dealt  with,  in  this  respect,  like  a  common  carrier. 
A  tendency  is  observed  to  escape  this  difficulty  by  applying 
the  code  provisions  which  abolish  the  distinction  between  con- 
tract and  tort,  and  allow  the  plaintiff  to  recover  on  a  simple 
statement  of  the  facts  of  his  case:  Stuart  and  Wadsworth 
cases.  In  this  state  no  such  abolition  has  been  effected.  Re- 
garding the  nature  of  the  damages,  the  majority  opinion  in 
this  class  of  decisions  is,  that  they  are  strictly  compensatory, 
and  take  on  the  vindictive  or  exemplary  feature  only  in  cases 
where  the  injury  is  willful,  wanton,  or  malicious. 

As  against  the  above  authorities,  there  are  strong  decisions 
denying  the  right  of  substantial  recovery  altogether:  West  v. 
Western  Union  Tel  Co.,  39  Kan.  93;  7  Am.  St.  Rep.  530;  Rus- 
sell V.  Western  Union  Tel.  Co.,  3  Dak.  315;  Western  Union  Tel, 
Co.  V.  Rogers,  68  Miss.  748;  24  Am.  St.  Rep.  300;  Chase  v. 
Western  Union  Tel.  Co.,  44  Fed.  Rep.  554  (U.  S.  C.  C.  Ga.); 
Crawson  v.  Western  Union  Tel.  Co.,  47  Fed.  Rep.  544  (U.  8. 
C.  C.  Ark.);  and  see  able  dissenting  opinion  of  Lurton,  J., 
in  Wadsworth  case,  supra.  This  seems  to  us  the  sounder  view 
of  the  law.  It  is  remarkable  that  the  opinions  declaring  in 
favor  of  recovery  can  point  to  no  positive  authority  older  than 


186  Chapman  v.  Western  Union  Tel.  Co.     [Georgia, 

the  first  Texas  decision,  in  1881.  They  do  refer  to  certain 
classes  of  cases  where  mental  suffering  is  admitted  as  an  ele- 
ment to  be  considered  by  the  jury  in  making  their  estimate 
of  the  damages,  namely,  actions  for  slander  or  libel,  for  se- 
duction, for  assault  without  physical  injury,  for  breach  of 
promise  of  marriage,  and  for  physical  injuries.  But  in  every 
one  of  these  it  has  been  maintained  that  there  is  a  necessary 
and  inseparable  ingredient  of  pecuniary  injury:  See  Western 
Union  Tel.  Co.  v.  Rogers,  68  Miss.  748;  24  Am.  St.  Rep.  300. 
In  slander  and  libel,  where  the  action  is  founded  on  words 
not  actionable  per  se,  there  must  be  proof  of  special  damage. 
And  where  the  words  are  actionable  per  se,  they  have  a  sure 
tendency  to  degrade  the  citizen  in  the  estimation  of  his  fel- 
lows, which  results  in  damage  to  his  social  influence  and  busi- 
ness efficiency.  Besides,  malice  (express  or  implied)  is  an 
essential  element  in  such  cases.  In  seduction,  it  has  been 
necessary  from  ancient  times  for  the  plaintiff  to  prove  a  loss 
of  services,  or  a  relation  from  which  such  loss  might  occur, 
else  the  action  could  not  be  maintained.  Thus  a  brother,  not 
standing  in  loco  parentis,  however  great  his  anguish,  and  how- 
ever keenly  he  may  have  felt  the  disgrace  and  mortification 
caused  by  the  wrong-doer,  could  not  recover  for  his  mental 
suffering.  In  actions  for  technical  assault,  where  no  physical 
injury  was  inflicted  or  battery  committed,  damages  are  said 
by  some  of  these  authorities  to  be  given  wholly  for  mental 
suffering.  Yet  it  may  be  that,  the  injury  being  essentially 
willful,  substantial  damages  are  given  by  way  of  punishing 
or  making  an  example  of  the  wrong-doer.  An  assault  is  an 
active  threat  against  the  body,  an  offer  of  violence  endanger- 
ing the  person,  which  the  law  redresses  even  in  its  initial 
stage,  thus  protecting  the  physical  person  more  completely. 
In  actions  for  breach  of  promise,  the  plaintiff's  financial  loss 
plays  a  conspicuous  part.  Evidence  showing  the  defendant's 
station  and  reputed  wealth  is  admissible.  At  common  law, 
the  husband,  on  marriage,  assumed  the  wife's  debts  and  re- 
sponsibility for  her  torts,  and  for  support  appropriate  to  their 
station.  He  took  a  large  share  of  her  property  by  that  event, 
and  she  acquired  some  rights  in  his  property.  This  suffices  to 
show  that  the  breach  of  marriage  promise  involved  important 
pecuniary  consequences.  In  actions  for  physical  injuries,  the 
great  consideration  is  the  loss  of  time,  and  the  diminution  of 
capacity  for  work,  of  course  allowing  also  for  the  pain  endured. 
So  far  as  mental  suffering  originating  in  physical  injury  is 
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concerned,  it  is  rightly  treated  as  undistinguishable  from  the 
physical  pain.  On  ultimate  analysis,  all  consciousness  of 
pain  is  a  mental  experience,  and  it  is  only  by  reference  back 
to  its  source  that  one  kind  is  distinguished  as  mental  and 
another  as  physical.  So  in  cases  of  physical  injury,  the  men- 
tal sufifering  is  taken  into  view.  But  according  to  good  au- 
thorities, where  it  is  distinct  and  separate  from  the  physical 
injury,  it  cannot  be  considered:  Johnson  v.  Wells,  6  Nev.  224; 
3  Am.  Rep.  245;  Indianapolis  etc.  R.  R.  Co.  v.  Stables,  62  111, 
313;  Joch  V.  Dankwardt,  85  111.  331;  Keyes  v.  Minneapolis  ets. 
Ry  Co.,  36  Minn.  290;  City  of  Salina  v.  Trosper,  27  Kan.  544; 

I  Sedgwick  on  Damages,  sec.  44;  Trigg  v.  St.  Louis  etc.  R.  R, 
Co.,  74  Mo.  147;  41  Am.  Rep.  305;  Dorrah  v.  Illinois  Cent. 
R.  R.  Co.,  65  Miss.  14;  7  Am.  St.  Rep.  629.  In  an  action  for 
wrongful  attachment,  on  the  ground  that  the  defendant  was 
about  to  dispose  of  his  property  with  intent  to  defraud  his 
creditors,  it  was  held  that  the  mortification  was  a  part  of  the 
actual  damage:  Byrne  v.  Gardner,  33  La.  Ann.  6.  This  was 
decided  by  three  judges,  one  of  the  five  being  absent  and 
another  disqualified,  no  authority  being  cited  save  Sedgwick 
and  the  Louisiana  code.  Of  course,  it  was  a  case  of  serious 
injury  to  the  plaintiff's  business  standing,  and  therefore,  even 
if  sound,  is  no  authority  on  the  present  question.  In  an 
acdon  for  false  imprisonment,  or  for  malicious  arrest  and 
prosecution,  mental  anguish  has  been  held  a  proper  subject 
for  compensatory  damages:  Fisher  v.  Hamilton,  49  Ind.  341; 
Stewart  v.  Maddox,  63  Ind.  51;  Coleman  v.  Allen,  79  Ga.  637; 

II  Am.  St.  Rep.  449.  Of  course,  such  injuries  are  essentially 
willful,  and  besides,  are  violations  of  the  great  right  of  per- 
sonal security  or  personal  liberty.  Reference  has  been  made 
also  to  cases  of  passengers  being  put  oft-  railway  trains,  when 
the  mortification,  insult,  and  wounded  feelings  come  in  to 
enhance  the  damages.  From  the  moment  the  passenger  is 
ordered  to  get  off",  he  is  under  duress;  his  body  is  not  free  to 
remain  where  he  chooses,  and  where  it  has  the  right  to  be. 
It  is  like  an  illegal  arrest  or  an  illegal  imprisonment.  In  all 
these  cases  where  personal  security  or  personal  liberty  is  in- 
fringed, the  mental  suffering  seems  to  be  a  necessary  compo- 
nent in  the  injury.  But  conceding  to  the  fullest  extent  that 
mental  suffering  enters  as  an  item  of  damage  or  is  the  grava- 
men  of  damage  in  certain  cases,  it  hardly  admits  of  discussion 
to  show  that  any  deduction  from  them  which  would  sanction  a 
recovery  in  the  present  case  for  mental  sufiering  alone  would 
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authorize  a  like  recovery  in  every  case  attended  with  mental 
suffering.  But  this  would  be  an  unwarrantable  extension  of 
them;  they  atand  each  on  its  own  ground,  in  well-defined 
limits. 

In  Lynch  v.  Knight,  9  H.  L.  Cas.  577,  Lord  Wensleydale 
«xpre8sed  the  opinion  that  where  the  only  injury  is  to  the 
feelings,  the  law  does  not  pretend  to  give  redress.  Though 
Mr.  Sedgwick  (Measure  of  Damages,  sees.  43  et  seq.)  seeks  to 
restrict  this  language  to  the  case  then  before  the  court,  and 
disputes  its  accuracy  as  a  general  proposition,  it  may  be  ques- 
tioned whether  the  learned  author  is  able  to  cite  a  single  case 
sustaining  his  contention.  He  does  refer  to  a  number  of  cases, 
but  in  all  of  them  the  mental  pain  may  be  viewed  as  an  ac- 
companiment or  part  only  of  some  substantial  injury  entitling 
the  party  to  compensation.  But  even  in  cases  where  a  recov- 
€ry  must  be  had  on  other  grounds,  it  is  frequently  held  in- 
competent to  give  damages  for  the  accompanying  mental 
injury.  Thus  where  a  father  sues  for  a  grievous  physical  in- 
jury to  his  minor  child,  he  cannot  recover  for  the  laceration 
of  his  parental  feelings,  even  in  conjunction  with  damages  for 
the  loss  of  service,  though  his  mental  suffering  be  necessarily 
severe  and  heart-rending:  Flemington  v.  Smithers,  2  Car.  & 
P.  292;  Black  v.  Carrollton  R.  R.  Co.,  10  La.  Ann.  33;  63  Am. 
Dec.  686;  Pennsylvania  R.  R.  Co.  v.  Kelly,  31  Pa.  St.  372; 
Oakland  R'y  Co.  v.  Fielding,  48  Pa.  St.  320.  Statutes  have 
been  passed  giving  recovery  for  homicide  against  the  slayer; 
but  the  policy  has  invariably  been  to  confine  the  right  of  ac- 
tion to  a  party  sustaining  pecuniary  loss.  And  in  actions  on 
such  statutes,  even  by  the  widow  of  the  deceased,  grief  and 
anguish  cannot  come  in  for  compensation:  2  Sedgwick  on 
Damages,  sec.  573,  and  cases  cited;  Field  on  Damages,  sec. 
€30,  and  cases  cited;  Gillard  v.  Lancashire  Ky  Co.,  12  L.  T. 
356;  Blake  v.  Midland  Ry  Co.,  10  Eng.  L.  &  Eq.  437;  18 
Q.  B.  93;  21  L.  J.  Q.  B.  223;  Louisville  etc.  R.  R.  Co.  v.  Orr, 
91  Ala.  548;  Killianv.  Augusta  etc.  R.  R.  Co.,  79  Ga.  234;  11 
Am.  St.  Rep.  410.  Where  an  action  was  brought  for  injury 
to  real  estate  by  blasting,  it  was  held  that  the  plaintiff  could 
not  recover  for  mental  anxiety  for  the  safety  of  himself  and 
family:  Wyman  v.  Leavitt,  71  Me.  227;  36  Am.  Rep.  303.  In 
forcible  entry  and  detainer,  damages  for  mental  anguish  can- 
not be  recovered:  Anderson  v.  Taylor,  56  Cal.  131;  38  Am. 
Rep.  52.  But  in  addition  to  these  cases,  where  damages  for 
mental  suffering  in  conjunction  with  other  damages  were  re- 
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fused,  cases  may  be  found  denying  the  right  to  recover  where 
the  whole  injury  is  to  feeling.  Thus  where  fright  caused  by 
negligence  of  the  defendant  was  so  great  and  sudden  as  to 
immediately  produce  physical  sickness  and  suffering,  it  is  held 
that  damages  cannot  be  had.  The  principle  is,  that  for  the 
mere  mental  suffering  there  could  be  no  recovery,  and  the 
physical  injury  is  too  remote,  being  unlikely  to  result  from 
the  wrongful  act:  Victorian  R'y  Commissioners  v.  Coulias,  L.  R. 
13  App.  C.  222;  Fox  v.  Borkey,  126  Pa.  St.  164;  Ewing  v. 
Pittsburgh  etc.  K'y  Co..,  147  Pa.  St.  40;  Lehman  v.  Brooklyn 
etc.  R.  R.  Co.,  47  Hun,  355;  Allsop  v.  Allsop,  5  Hurl.  &  N. 
534.  In  Minnesota,  however,  fright  causing  nervous  convul- 
sions and  illness  is  held  to  be  ground  for  damages.  But 
even  here  the  action  was  sustained  on  account  of  the  phys- 
ical injury  as  the  proximate  result  of  the  negligent  act, 
and  not  on  account  of  the  intervening  mental  suffering,  the 
court  conceding  that  this  alone  would  not  warrant  recov- 
ery: Purcell  V.  St.  Paul  City  R'y  Co.,  Minn.,  Jan.  18,  1892; 
50  N.  W.  Rep.  1034.  So  in  Bray  v.  Latham,  81  Ga.  Q40,  an 
injury  to  health,  caused  by  fright  and  physical  exposure,  was 
held  ground  for  damages.  It  is  hard  to  conceive  of  an  injury 
which  would  wound  the  feelings  more  deeply  than  the  dis- 
turbance and  desecration  of  the  grave  of  a  near  relative.  Yet 
for  such  a  wrong  an  action  did  not  lie  at  common  law.  The 
stern  doctrine  was,  that  there  is  no  property  in  a  corpse,  and 
the  only  protection  of  the  grave  was  by  criminal  indictment: 
2  Bla.  Com.  429;  Pierce  v.  Proprietors  of  Swan  Point  Cemetery ^ 
10  R.  I.  227;  14  Am.  Rep.  667.  It  seems  the  owner  of  the  lot 
could  bring  an  action  of  trespass  quare  clausum  fregit,  and 
this  was  held  to  be  the  only  action  lying  for  disturbing  the  re- 
mains of  a  deceased  child,  additional  damages  being  in  this 
case  allowed  for  injury  to  feeling  because  the  act  was  willful 
or  wanton:  Meagher  v.  Driscoll,  99  Mass.  281;  96  Am.  Dec. 
759.  It  would  not  be  allowable  to  maintain  such  a  suit  as 
the  present  under  the  assumption  that  the  injury  is  to  the 
person.  In  the  old  division  of  legal  wrongs,  "injuries  to  the 
person  "  do  not  include  everything  which  the  word  "  person  " 
may  be  fairly  understood  to  cover.  Thus  in  Ohio  and  in 
Illinois,  there  is  a  statute  giving  the  wife  a  right  of  action 
against  any  person  intoxicating  the  husband,  whereby  she 
was  injured  in  person,  property,  or  means  of  support.  In  botli 
states  it  is  held  that  she  cannot  recover  under  such  statute  for 
mental  anguish,  even  when  entitled  to   damages   on   otlier 
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grounds,  as  that  is  not  an  injury  to  the  person:  Mulford  v. 
Clewell,  21  Ohio  St.  191;  Freeae  v.  Tripp,  70  111.  496.  In  Illi- 
nois  some  of  the  judges  dissented  from  the  majority  opinion, 
but  all  agreed  that  mental  anguish  alone  would  not  make  a 
cause  of  action. 

The  law  protects  the  person  and  the  purse.  The  person  in- 
cludes the  reputation:  Johnson  v.  Bradstreet  Co.,  87  Ga.  79. 
The  body,  reputation,  and  property  of  the  citizen  are  not  to 
be  invaded  without  responsibility  in  damages  to  the  sufferer. 
But  outside  these  protected  spheres,  the  law  does  not  yet  at- 
tempt to  guard  the  peace  of  mind,  the  feelings,  or  the  happi- 
ness of  every  one,  by  giving  recovery  of  damages  for  mental 
anguish  produced  by  mere  negligence.  There  is  no  right,  capa- 
ble of  enforcement  by  process  of  law,  to  possess  or  maintain 
without  disturbance  any  particular  condition  of  feeling.  The 
law  leaves  feeling  to  be  helped  and  vindicated  by  the  tremen- 
dous force  of  sympathy.  The  temperaments  of  individuals 
are  various  and  variable,  and  the  imagination  exerts  a  power- 
ful and  incalculable  influence  in  injuries  of  this  kind.  There 
are  many  moral  obligations  too  delicate  and  subtle  to  be  en- 
forced in  the  rude  way  of  giving  money  compensation  for  their 
violation.  Perhaps  the  feelings  find  as  full  protection  as  it  is 
possible  to  give  in  moral  law  and  a  responsive  public  opinion. 
The  civil  law  is  a  practical  business  system,  dealing  with 
what  is  tangible,  and  does  not  undertake  to  redress  psycholo- 
gical injuries. 

The  case  of  Western  Union  Tel.  Co.  v.  Rogers,  68  Miss.  748, 
24  Am.  St.  Rep.  300,  suggests  that  the  doctrine  it  opposes 
would  open  up  a  new  field  of  litigation.  This  is  worthy  of  re- 
mark. Except  in  Texas,  suits  like  this  have  been  infrequent 
in  the  past.  If  their  foundation  principle  be  sanctioned,  they 
are  likely  to  multiply  indefinitely.  Nowhere  can  be  found 
any  satisfactory  suggestion  of  a  principle  to  restrain  such  suits 
within  reasonable  limits.  How  much  mental  suflering  shall 
be  necessary  to  constitute  a  cause  of  action?  Let  some  of  the 
courts  favoring  recovery  measure  out  the  quantity.  If  they 
are  unable  to  do  this,  then,  on  principle,  any  mental  suff'ering 
would  be  actionable,  the  degree  of  it  merely  determining  the 
quantum  of  damages.  The  cases  do  suggest  as  a  restriction 
that  the  plaintiflf  must  be  entitled  to  damages  on  some  other 
ground,  or  to  nominal  damages  at  least;  in  other  words,  there 
must  be  an  infraction  of  some  legal  right  of  the  plaintiff;  then 
the  damages  may  be  increased  for  the  mental  suffering.     If 
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the  plaintiff  must  be  entitled  to  substantial  damages  on  other 
grounds,  then  mental  suffering  alone  is  not  a  ground  for  dam- 
ages, which  is  the  very  point  contended  for.  To  speak  of  the 
right  to  nominal  damages  as  a  condition  for  giving  substantial 
damages  is  a  palpable  contradiction.  To  give  nominal  dam- 
ages necessarily  denies  any  further  recovery.  It  is  said  there 
must  be  an  infraction  of  some  legal  right,  attended  with  men- 
tal suffering,  for  this  kind  of  damages  to  be  given.  If  this  be 
true  law,  why  is  not  the  mental  distress  always  an  item  to  be 
allowed  for  in  the  damages?  We  have  seen  that,  though  al- 
lowed in  some,  it  is  in  many  cases  excluded.  Every  man 
knows  that  the  violation  of  any  material  right  is  necessarily 
productive  of  more  or  less  pain  of  mind.  Then  why  not  com- 
pensate it  in  every  instance  where  a  right  has  been  violated? 
In  no  case  whatever  are  damages  recoverable,  unless  a  legal 
duty  has  been  broken.  By  the  test  proposed,  it  is  first  granted 
that  mental  suffering  alone  is  not  actionable;  then  a  case 
arises  in  which  there  is  no  actual  damage,  unless  mental  suf- 
fering be  such,  when  it  is  simply  assumed  that  it  is  actual 
damage.  Throwing  away  the  lame  pretense  of  basing  recov- 
ery for  mental  suffering  upon  an  otherwise  harmless  trans- 
gression, and  stripping  it  of  all  false  form  and  confusing 
technicality,  it  is  manifest  that  to  allow  such  a  recovery  is,  in 
real  substance,  an  effort  to  protect  feeling  by  legal  remedy. 
If  mental  suffering  be  a  self-sufficient  element  of  damage,  as 
in  reason  it  must  be,  to  recover  when  no  other  damage  is 
claimed,  why  is  not  the  causing  of  mental  suffering  itself  an 
infraction  of  a  legal  right?  Why  should  the  law  of  torts  lag 
behind  the  law  of  damages?  Can  it  do  so  in  a  sound  system? 
Our  code  (sec.  3067)  declares:  "  In  some  torts  the  entire  in- 
jury is  to  the  peace,  happiness,  or  feelings  of  the  plaintiff;  in 
such  cases  no  measure  of  damages  can  be  prescribed,  except 
the  enlightened  conscience  of  impartial  jurors.  The  worldly 
circumstances  of  the  parties,  the  amount  of  bad  faith  in  the 
transaction,  and  all  the  attendant  facts  should  be  weighed." 
There  is  no  further  definition  or  description  of  the  torts  here 
referred  to  by  which  any  case  may  be  recognized  as  of  this 
class.  But  it  is  manifest  that  the  language  quoted  does  not 
Bay  or  imply  that  injury  to  the  peace,  happiness,  or  feelings 
Bhall  always  be  itself  a  tort,  but  rather  the  reverse.  In  view 
of  the  fact  that  no  description  or  designation  is  attempted  of 
this  class  of  torts,  and  in  view  of  the  general  purpose  of  the 
code,  this  section  obviously  does  not  mean  to  create  new  torts, 
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or  change  the  law  of  damages,  but  only  to  declare  the  pre- 
existing law:  See  Central  R.  R.  etc.  Co.  v.  Kelly,  58  Ga.  107; 
Georgia  R.  R.  Co.  v.  Homer,  73  Ga.  257;  Central  R.  R.  Co.  v. 
Senn,  IZ  Ga.  712;  Coleman  v.  Allen,  79  Ga.  637;  11  Am.  St. 
Rep.  449;  Cox  v.  Richmond  etc.  R.  R.  Co.,  87  Ga.  747.  No  case 
has  been  found  to  give  an  authoritative  construction  to  this  sec- 
tion as  a  whole,  nor  is  it  necessary  to  do  so  now.  It  suffices 
for  present  purposes  to  say  that  it  does  not  alter  the  prior 
law. 

It  seems  there  is  no  public  policy  to  be  subserved  by  giving 
damages  for  mental  suffering,  as  a  general  rule,  and  the  law 
does  not  allow  it.  But  it  is  urged  that  the  public  occupation 
of  telegraph  companies  creates  between  them  and  the  public 
a  special  relation  in  which  their  responsibility  is  greater  than 
that  of  other  persons.  So  much  of  their  business  and  profit 
is  derived  from  the  acceptance  of  messages  involving  feelings 
only,  that  at  first  view  it  would  seem  legitimate  and  salutary 
to  require  them  to  answer  in  damages  for  any  dereliction  of 
duty  in  this  important  part  of  their  activity.  The  argument 
is,  that  in  the  exercise  of  a  public  employment,  they  under- 
take for  hire  to  serve  the  feelings  of  their  customers,  and 
therefore  ought  to  pay  for  negligent  non-performance  or  mis- 
performance  of  this  peculiar  function.  This  reasoning  is  un- 
answerable in  so  far  as  it  proves  a  right  of  action  to  arise  out 
of  the  breach  of  duty.  But  how  about  damages  and  the  meas- 
ure of  damages?  It  can  scarcely  be  that  a  new  and  excep- 
tional principle  of  damages  emerges,  ex  propria  vigore,  from 
unknown  recesses  of  the  law  when  occasion  seems  to  require 
it,  or  that  the  court  can  do  more  than  adapt  and  apply  prin- 
ciples already  existing  when  novel  transactions,  such  as  those 
which  make  up  the  business  of  telegraphy,  become  the  sub- 
jects of  adjudication.  Precedents  must  be  followed,  else  the 
law  will  become  a  wandering,  uncertain  thing.  If  our  under- 
standing of  the  law  as  hitherto  expounded  by  its  accredited 
oracles  be  correct,  it  would  be  a  judicial  innovation  to  require 
feelings  which  had,  even  under  contract  or  public  duty,  the 
right  to  expect  help  to  be  solaced  with  damages  for  the  dis- 
appointment, however  severe,  at  losing  the  promised  benefit. 
If  the  subject  needs  new  law,  the  law-making  powers  may 
create  it;  but  we  decline  to  usurp  their  prerogative.  In  fact, 
the  legislature  apparently  has  thought  that  nominal  liability 
is  not  adequate  to  enforce  the  good  policy  of  stimulating  dili- 
gence in  the  carriage  of  non-financial  messages,  including 
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those  which  affect  the  strongest  feelings  of  humanity.  It  was, 
of  course,  a  matter  of  general  knowledge  that  many  dispatches 
which  the  company  is  paid  to  carry,  if  not  carried  with  due 
diligence,  would  entail  no  pecuniary  loss  upon  sender  or 
sendee,  and  therefore  the  company  be  subjected  to  mere  nomi- 
nal liability.  The  legislature  recognized  this  as  a  subject  for 
legislation,  and  passed  the  act  of  1887,  providing  a  penalty  in 
case  any  message  is  not  duly  transmitted  and  delivered. 
This  act  gives  a  conventional  redress  of  some  money  value, 
and  is  perhaps  the  best  remedy  that  could  be  devised.  It 
provides  a  penalty  for  punishment  of  the  wrong-doer.  Of 
Qourse  it  does  not  affect  to  any  extent  the  pre-existing  law  of 
damages,  and  cannot  be  construed  as  superseding  or  modify- 
ing any  right  of  recovery  existing  independently  of  its  pro- 
visions: Couch  V.  Steel,  3  El.  &  B.  402;  Acts  1887,  p.  Ill; 
Western  Union  Tel.  Co.  v.  Taylor,  84  Ga.  408.  If  the  remedy 
in  terms  were  exclusive  of  all  others,  or  if  damages  could  be 
predicated  on  this  statute  which  were  not  recoverable  before, 
this  whole  discussion  might  have  been  superfluous.  The 
record  shows  that  the  plaintiff  recovered  the  penalty  imposed 
by  the  statute,  and  that  is  all  the  redress  to  which  he  is  en- 
titled. Perhaps  the  safest  expedient  for  a  case  of  this  kind, 
which  involves  a  public  policy,  is  to  fix  an  arbitrary  sum  to 
be  recovered  by  the  injured  person,  and  this  the  legislature 
has  done:  See  Russell  v.  Western  Union  Tel.  Co.,  3  Dak.  315. 

There  was  no  error  in  sustaining  the  demurrer  to  so  much 
of  the  plaintiff's  petition  as  sought  recovery  simply  for  pain 
and  anguish  of  mind. 

Judgment  affirmed.  _ 

Tblboraph  Companies  —  Damages  tor  Mental  Stjtferino — Whether 
Rkcovebable.  — la  an  action  against  a  telegraph  company  for  neg\ig«ui  de- 
lay in  delivering  a  message,  damages  cannot  be  recovered  for  mere  mentaj 
■u£fering  disconnected  from  physical  injury,  and  not  the  result  of  the  willfui 
wrong  of  the  defendant:  Western  Union  TeL  Co.  v.  Rogers,  68  Miss.  748;  24 
Am.  St.  Rep.  300,  and  note.  The  opposite  view  is  held  in  Western  Uiiiol, 
TeL  Co.  r.  NaUona,  82  Tex.  539;  27  Am.  St  Rep.  914;  and  see  note,  in  which 
the  cases  and  the  conflict  of  opinion  on  this  subject  is  disonssed. 
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[ISO  Indiana,  83.] 

I^Sir  OT  JODGMBNT  NOT  AlTBCTED  BY  LaFSB  OF  TlHI  DURINO  WhICH  CrKDI* 

tob's  Hands  Tied.  —  The  time  during  which  the  haada  of  a  judgment 
creditor  are  tied  by  a  statutory  provision  restraining  proceedings  to  en- 
force the  judgment  for  the  period  of  one  year  after  the  death  of  the 
debtor  cannot  be  considered  in  computing  the  time  daring  which  the  lien 
of  the  judgment  continues  in  force. 

Judgment  Lien,  Action  to  have  Supeeiobitt  of,  Declared,  Maintain- 
ABLE.  —  One  who  holds  a  judgment  which  is  a  lien  upon  real  estate  may 
maintain  an  action  to  have  his  lien  declared  superior  to  a  claim  asserted 
to  be  superior  to  it. 

Equity  Assumes  Jubisdiction  where  Remedy  at  Law  Inadequatb.  — 
When  the  remedy  at  law  is  inadequate,  equity  will  assume  jurisdiction. 

LArsB  of  Time  between  Bring ino  Suit  and  Decision  cannot  Defeat  Ao- 
TION.  —  The  lapse  of  time  between  the  bringing  of  a  suit  and  the  render, 
ing  of  a  decision  cannot  operate  to  defeat  the  plaintiff's  cause  of  action, 
where  he  has  been  guilty  of  no  laches  in  its  prosecution. 

Lien  of  Judgment  Fixed  by  Statute  cannot  be  Pbolonoed  by  Ooubt.  — 
The  lien  of  a  judgment  which  is  created  and  limited  by  statute  cannot 
be  prolonged  by  the  courts  beyond  the  period  fixed  by  the  legislature. 

Judgment  Lien  not  Enforceable  after  its  Expibaiion  Pendino  Suit* 
—  The  lien  of  a  judgment  which  expires  pending  suit  cannot  be  enforced 
against  an  inferior  lien,  although  the  suit  was  commenced  before  it  ex. 
pired. 

Judgment  Final  will  be  Rendered  by  Appellate  Court  whin.  — Wbere 
the  facts  are  not  in  dispute,  and  all  the  matters  appear  on  the  face  of  the 
record,  enabling  the  appellate  court  to  ascertain  and  declare  the  justi<ie 
of  the  case,  it  will  render  such  a  judgment  as  will  secure  to  each  pattj 
his  just  rights,  instead  of  remanding  the  cause  for  a  new  trial. 

The  opinion  states  the  case. 

R.  P.  Davidson,  for  the  appellant 

J.  H.  Adams  and  J,  B,  Shertooody  for  the  appellee. 

IM 
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Elliott,  J.  On  the  nineteenth  day  of  June,  1877,  Robert 
J.  Brown  was  the  owner  of  the  real  estate  involved  in  this 
controversy,  and  on  that  day  Earhart  and  others  obtained 
judgment  against  him.  This  judgment  became  a  lien  upon 
the  real  estate,  and  has  never  been  paid  or  satisfied.  Brown 
died  on  the  sixth  day  of  November,  1877.  By  proper  assign- 
ments, the  appellee  became  the  owner  of  the  judgment.  James 
M.  Brown  was  appointed  the  administrator  of  the  estate  of 
Robert  J.  Brown,  deceased,  on  the  third  day  of  December,  1877, 
and  on  tlie  thirtieth  day  of  July,  1878,  petitioned  for  an  order 
to  sell  the  land  to  pay  the  debts  of  his  intestate.  Joseph 
Kious  became  the  successor  of  James  M.  Brown,  and  filed  a 
supplemental  petition  for  an  order  for  the  sale  of  the  property, 
and  an  order  was  made  as  prayed.  Neither  the  appellee  nor 
any  other  lien-holder  was  a  party  to  the  proceedings,  except 
in  so  far  as  the  notice  given  by  publication  made  under  the 
law  then  in  force  may  have  constituted  them  parties.  The 
real  estate  was  sold  pursuant  to  the  order  to  the  appellant  on 
the  first  day  of  October,  1877,  the  purchase-money  was  paid 
by  him,  and  a  deed  was  executed  and  approved.  Under  this 
deed  the  grantee  entered  into  possession.  The  estate  of  Rob- 
ert J.  Brown  was  insolvent.  The  only  mention  of  liens  in  the 
proceedings  on  the  petition  was  made  in  the  decree  approving 
and  confirming  the  deed  executed  by  the  administrator,  and 
the  mention  there  made  is  not  of  the  judgment  of  the  appellee, 
but  of  a  judgment  owned  by  John  P.  Carr. 

The  present  action  was  begun  on  the  twenty-fourth  day  of 
February,  1888. 

The  conclusions  of  law  stated  by  the  court  read  thus:  — 

*'l.  The  rights  of  the  plaintifiF  must  be  determined  as  they 
existed  at  the  commencement  of  this  suit.  The  fact  that  ten 
years,  exclusive  of  the  time  the  plaintifif  was  restrained  from 
prosecuting  her  remedy  upon  tlie  judgment  by  the  death  of 
the  judgment  defendant,  has  expired  since  the  commencemeot 
of  this  suit  is  no  bar  to  his  right  to  recover. 

"  2.  The  sale  of  tlie  land  by  the  administrator  was  made 
to  the  defendant  subject  to  the  lien  of  the  plaintiff's  judg- 
ment. So  much  of  the  decree  confirming  the  deed  to  the 
defendant  as  adjudged  that  he  take  the  land  free  of  liens  and 
encumbrances  is  void  as  to  the  plaintiff.  There  is  nothing 
in  the  petition  to  sell,  the  appraisement,  the  order  of  sale,  or 
the  report  of  sale  that  authorizes  any  such  decree. 
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"3.  The  plaintiff  is  entitled  to  the  relief  prayed  for  in  bi» 
complaint,  with  costs." 

It  is  obvious  that  the  right  of  the  plaintiff  created  by  her 
judgment  was  not  divested  by  the  decree  directing  the  sale  of 
the  lands,  nor  is  it  contended  by  appellant's  counsel  that  the 
lien  was  extinguished.  It  is  also  evident  that  the  time  the 
hands  of  the  judgment  creditor  were  tied  by  the  statutory 
provision  restraining  proceedings  to  enforce  a  judgment  for 
the  period  of  one  year  after  the  death  of  the  debtor  cannot  be 
justly  considered  in  computing  the  time  during  which  the  lien 
continues  in  force:  Jones  v.  Detchon,  91  Ind.  154.  This,  we 
understand,  is  conceded  by  appellant's  counsel. 

The  contention  of  appellant's  counsel  is,  in  effect,  that  tho 
lien  of  the  judgment  having  expired  on  the  fourth  day  of  July, 
1888,  after  that  time  no  decree  could  be  rendered  declaratory 
of  its  existence  and  providing  for  its  enforcement.  The  ap- 
pellee's counsel  assert  that  "  the  question  is,  not  whether  the 
lien  of  a  judgment  upon  real  estate  may  be  prolonged  beyond 
the  statutory  period  fixed  for  such  liens,  but  whether  the 
rights  and  liens  existing  and  held  by  the  plaintiff  at  the  time 
of  bringing  suit  shall  be  adjudged  and  enforced  as  of  the  date 
of  the  commencement  of  the  action."  This  statement  of  the 
respective  positions  of  counsel  exhibits  the  principal  question 
in  the  case. 

The  land  had  passed  into  the  hands  of  a  third  person,  the 
purchaser  at  the  administrator's  sale,  and  hence  the  judgment 
creditor  had  a  right  to  bring  a  suit  to  have  his  lien  declared 
and  freed  from  the  claim  asserted  by  the  purchaser  under  the 
administrator's  deed:  Decker  v.  Gilbert,SO  Ind.  107;  Faulkner 
V.  Larrahee,  76  Ind.  154. 

The  claim  of  the  appellant  was  an  obstruction  to  the  en- 
forcement of  the  judgment  lien,  and  the  creditor  had  a  right 
to  ask  that  the  obstruction  be  removed,  so  as  to  enable  her  to 
realize  the  benefit  of  her  judgment:  Quarl  v.  Abbett,  102  Ind. 
233;  52  Am.  Rep.  662.  Under  the  old  procedure,  scire  facias 
was  the  appropriate  procedure  where  the  rights  of  a  third  per- 
son intervened:  1  Freeman  on  Executions,  81.  But  where 
such  a  proceeding  would  not  give  adequate  relief,  the  assist- 
ance of  equity  was  properly  invoked.  In  such  a  case  as  this, 
it  is  evident  that  a  mere  motion  for  leave  to  issue  an  execution 
would  not  secure  adequate  relief,  since  a  sale  upon  execution 
would  still  leave  the  claim  of  the  appellant  undetermined;  so 
that  if  it  were  conceded  that  the  remedy  by  motion  exists 
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where  the  rights  of  a  third  person,  based  upon  a  claim  of  title 
created  by  a  decree  in  judicial  proceedings,  have  intervened, 
and  where  the  judgment  has  died,  still  that  remedy  would 
not  be  adequate,  inasmuch  as  the  order  would  not  fully  re- 
move the  obstruction  created  by  the  sale  under  the  decree. 
The  rule  is,  that  where  there  is  some  remedy  at  law,  but  not 
an  adequate  one,  —  that  is,  one  that  will  adjudicate  the  entire 
controversy  and  grant  full  relief, — equity  will  assume  juris- 
diction: Watson  V.  Sutherland,  5  Wall.  74;  Denny  v.  Denny, 
113  Ind.  22;  Bishop  v.  Moorman,  98  Ind.  1;  49  Am.  Rep.  731, 
and  authorities  cited.  Whatever  view  is  taken  of  the  case, 
the  result  is,  that  the  conclusion  must  be  that  the  suit  is  an 
appropriate  one,  and  there  was  no  mistake  in  electing  the 
remedy. 

What  we  have  said  establishes  the  initial  proposition  in- 
volved, inasmuch  as  it  proves  that  the  plaintiff  stated  a  cause 
of  action  when  she  began  her  suit.  If  she  is  to  be  entirely 
defeated,  it  must  be  for  the  reason  that  the  efflux  of  time  has 
destroyed  her  right. 

Ordinarily,  a  plaintiff  will  succeed,  if,  at  the  time  he  sues, 
a  complete  cause  of  action  exists  in  him.  This  is  a  general 
rule,  to  which  there  are  few  exceptions.  The  cases  wherein 
the  plaintiff  by  his  own  act  divests  himself  of  a  right  of  ac- 
tion constitute  the  most  numerous  class  of  exceptions,  but 
there  is  here  no  element  which  makes  that  class  of  cases  even 
remotely  analogous,  since  no  act  was  done  by  the  plaintiff 
after  suit  which  released  or  impaired  her  rights.  If  the  right 
of  action  which  existed  in  the  plaintiff  when  she  began  her 
action  has  been  destroyejj,  it  must  be  because  j;he  law  so  oper- 
ates as  to  take  it  from  her.  There  is  no  express  enactment 
divesting  the  cause  of  action,  and  no  event  has  occurred 
changing  the  position  of  tlie  parties.  The  only  thing  that 
can  be  said  to  have  affected  the  case  in  any  way  is  the  lapse 
of  time.  If  this  can  be  assigned  a  retrospective  effect,  then 
there  is  plausibility  in  the  contention  that  the  right  of  action 
was  wholly  swept  away;  if  not,  then  the  contention  is  founda- 
tionless. 

If  the  lapse  of  time,  without  any  fault  of  a  plaintiff,  or  any 
act  of  his,  can  destroy  a  cause  of  action,  then  it  is  in  the  power 
of  a  defendant,  by  prolonging  litigation,  to  destroy  a  merito- 
rious cause  of  action,  and  this  is  a  result  not  to  be  reached 
without  strong  and  cogent  reasons.  If  a  cause  of  action  exists 
when  a  suit  is  begun,  the  plaintiff  has  a  substantive  right;  and 
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where  there  is  a  right,  there  is  a  remedy.  Where  there  is  a 
right  and  a  corresponding  remedy,  and  steps  have  been  taken 
to  vindicate  the  right,  a  plaintiff  has  done  all  that  the  law  re- 
quires of  him,  and  he  cannot  be  turned  out  of  court  because 
delay,  attributable  to  no  fault  of  his,  renders  the  right  asserted 
by  him  ineffective.  It  seems  clear  to  us,  on  principle,  that  the 
appellee  did  not  lose  her  cause  of  action  because  of  the  lapse 
of  time,  and  that  the  time  which  intervened  between  the 
bringing  of  the  suit  and  the  decision  cannot  so  operate  as  to 
defeat  her  suit.  What  its  effect  is  upon  the  measure  of  relief 
is  quite  another  question,  and  one  that  will  be  considered  fur^ 
ther  on.  It  may,  however,  be  here  said  appropriately  that  the 
right  to  sue  is  one  thing,  and  the  quantity  or  degree  of  reliet 
quite  another  thing. 

The  difficult  question  here  is  not  as  to  the  existence  of  a  cause 
of  action  at  the  time  the  complaint  was  filed,  but  the  difficult 
question  is  as  to  the  measure  of  relief  the  plaintiff  was  entitled 
to  at  the  time  the  decree  was  entered.  The  difficulty  is  created 
by  the  fact,  for  fact  it  is,  that  at  the  time  the  decree  was  pro- 
nounced the  judgment  of  the  plaintiff  had  ceased  to  have  any 
force  as  a  lien. 

The  proposition  of  appellant,  that  the  lien  of  a  judgment,  as 
fixed  by  the  statute,  cannot  be  prolonged  by  the  courts  is  in- 
disputably correct:  Wells  v.  Buxcer,  126  Ind.  115;  22  Am.  St. 
Rep.  570;  Shanklin  v.  SimSf  110  Ind.  143;  Brown  v.  Wuskoff, 
118  Ind.  569 ;  Applegate  v.  Edwards,  45  Ind.  329;  Albee  v.  Curtis^ 
77  Iowa,  644;  Hutcheson  v.  Grubhs,  80  Va.  251;  Boyle  v.  Ma- 
roney,  73  Iowa,  70;  5  Am.  St.  Rep.  657;  Spencer  v.  Haug,  45 
Minn.  231;  Neviell  v.  Dart,  28  Minn.  248. 

A  judgment  lien  is  the  creature  of  statute,  owing  its  life  and 
force  entirely  to  legislation.  It  has,  indeed,  been  said  that  a 
judgment  is  a  charge  on  land,  but  not,  in  strictness,  a  lien: 
Shirk  V.  Thomas,  121  Ind.  147;  16  Am.  St.  Rep.  381;  Johnsor^ 
v.  Hess,  126  Ind.  298  (311);  Brunsdon  v.  Allard,  2  El.  &  E.  19; 
Ex  parte  Foster,  2  Story,  131. 

A  party  who  secures  a  judgment  obtains  such  a  charge  upon 
land  as  the  statute  gives,  and  nothing  more,  for  it  is  clear 
that  he  can  acquire  only  what  the  statute  creating  the  right 
vests  in  him.  Our  statute  declares  that  the  lien  shall  con- 
tinue for  ten  years,  and  "  no  longer,"  thus  definitely  and  posi- 
tively limiting  the  duration  of  the  lien.  As  no  court  is  above 
the  law,  and  as  all  courts  must  enforce  the  law  as  it  is  written 
it  necessarily  results  that  a  lien  created  and  limited  by  stafr* 
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ute  cannot  be  extended  beyond  the  period  fixed  by  the  law- 
makers. 

A  party  may  forfeit  a  right  to  have  a  lien  declared  and  es- 
tablished, and  yet  have  no  right  to  a  decree  extending  its  life 
beyond  the  statutory  period.  It  is  this  right  which  the  appel- 
lee possessed  when  she  began  her  suit,  and  not  a  right  to  have 
a  new  lien  created,  nor  an  existing  one  prolonged  beyond  the 
limit  fixed  by  law.  Courts  cannot  create  a  judgment  lien  on 
land,  nor  can  they  fix  its  duration,  since  that  is  the  preroga- 
tive of  the  legislature.  No  authority  for  making  a  judgment 
a  lien  on  land,  or  for  designating  its  incidents,  can  be  found 
in  the  common  law,  since  at  common  law  a  judgment  was  not 
a  general  lien  upon  that  species  of  property.  There  was,  it  is 
true,  a  right  to  make  a  judgment  available  to  a  limited  extent; 
but,  as  said  by  Marshall,  C.  J.,  in  the  case  of  United  States  v. 
Morrison,  4  Pet.  124,  "the  lien  is  the  consequence  of  a  right 
to  take  out  an  elegit." 

We  are  satisfied  that  the  trial  court  did  not  err  in  adjudg- 
ing that  the  appellee  had  a  right  of  action  at  the  time  his  suit 
was  commenced,  but  we  cannot  escape  the  conclusion  that  it 
erred  in  holding  that  she  was  entitled  to  a  decree  ordering 
the  land  sold,  and  placing  the  lien  above  the  title  of  the  ap- 
pellant. This  was  erroneous,  for  the  reason  that  it  assumed 
to  give  vitality  to  a  lien  which,  by  positive  and  inexorable 
law,  was  lifeless.  The  conclusions  of  law,  and  the  decretal 
orders  based  on  them,  show  that  the  trial  court  aflSrmed  that 
the  appellee  had  a  right  to  have  the  land  sold  to  discharge 
the  statutory  lien,  and  that  the  only  right  of  the  appellant 
was  to  the  surplus  remaining  after  the  satisfaction  of  the  judg- 
ment. The  theory  of  the  court  that  the  lien  could  be  pro- 
longed directly  or  indirectly  was  erroneous,  for  when  the  lien 
perished  by  operation  oflaw,  it  could  not  be  revivified,  nor  could 
a  new  lien  be  created.  The  utmost  that  the  appellee  was  en- 
titled to  was,  as  we  have  shown,  a  decree  declaring  that  when 
her  suit  was  brought  she  had  a  lien  paramount  to  the  title  of 
the  appellant.  When  the  court  went  beyond  this,  it  erred,  in- 
asmuch as  in  so  doing  it  prolonged  the  lien  beyond  the  time 
of  its  legal  life. 

The  record  fully  enables  us  to  ascertain  and  declare  the 
justice  of  the  case,  and  hence  it  is  our  right  and  our  duty  to 
render  such  a  judgment  as  will  secure  to  each  party  his  just 
rights.  This  is  a  general  power  resident  in  all  high  appellate 
tribunals,  and  it  has  been  often  exercised  in  cases,  such  as  this, 
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where  the  facts  are  not  in  dispute,  and  all  the  material  mat- 
ters appear  upon  the  face  of  the  record:  Parker  v.  Hubble,  75 
Ind.  580;  Buchanan  v.  Milligan,  108  Ind.  433;  Western  Union 
Tel.  Co.  V.  Brown,  108  Ind.  538  (544);  Bartholomew  v.  Pierson, 
112  Ind.  430;  Brown  v.  Jones,  113  Ind.  46,  and  cases  cited,  p. 
60;  3  Am.  St.  Rep.  623;  Sinker  v.  Green,  113  Ind.  264;  Mur- 
dock  V.  Cox,  118  Ind.  266;  Security  Co.  v.  Arbuckle,  119  Ind. 
69;  Louisville  etc.  R.  R.  Co.  v.  Etzler,  119  Ind.  39  (44);  Rob- 
erts V.  Lindley,  121  Ind.  56,  59,  and  cases  cited;  Lapham  v. 
Dreisvogt,  36  Mo.  App.  275;  Duck  v.  Peeler,  74  Tex.  268; 
Clark  V.  Sonnenschein,  L.  R.  25  Q.  B.  D.  226;  Luthe  v.  Luthe, 
12  Col.  421;  Athens  etc.  Works  v.  Bain,  77  Ga.  72;  McKenzie 
T.  Peck,  74  Wis.  208. 

The  power,  as  the  authorities  declare,  is  one  that  should  be 
freely  exercised,  where  its  exercise  will  put  an  end  to  litiga- 
tion and  yield  justice.  To  accomplish  this,  it  is  always  proper 
to  so  mold  the  form  of  the  mandate  as  that  the  trial  court  may 
carry  into  eflfect,  by  the  appropriate  record  entries,  the  judg- 
ment of  the  appellate  tribunal. 

The  mandate  of  this  court  is,  that  the  judgment  of  the  trial 
court  be  in  part  aflBrmed  and  in  part  reversed;  that  the  costs 
of  the  case  in  the  court  below  up  to  the  entry  of  the  special 
finding  be  taxed  against  the  appellant;  that  subsequent  costs 
in  that  court  be  taxed  in  equal  proportion  against  the  respect- 
ive parties;  that  the  costs  in  this  court  be  divided  and  taxed 
in  like  manner;  and  that  the  case  be  remanded,  with  instruc- 
tions to  enter  a  decree  in  accordance  with  this  opinion,  by 
eliminating  so  much  of  the  decree  as  adjudges  a  sale  of  the 
land,  prolongs  the  lien,  and  limits  the  right  of  the  appellant 
to  the  surplus,  and  by  entering  the  proper  judgment  for  costs 
against  the  respective  parties  as  herein  indicated. 


Duration  of  Judgment  Lien. —  Where  a  statute  expressly  limits  the  ex- 
istence of  a  judgment  lien  to  two  years,  acontinnance  beyond  that  time  will 
not  be  presumed:  Isaac  v.  Swift,  10  Cal.  71;  70  Am.  Dec.  698.  See  also  notes 
to  Boyle  v.  Maroney,  5  Am.  St.  Rep.  663,  and  WelU  v,  Bovoer,  22  Am.  St. 
Rep.  570. 

Suspension  of  Right  of  Action  upon  a  Judgment. — The  time  during 
which  execution  of  a  judgment  is  stayed  by  order  of  court,  or  by  appeal  wiQi 
•tay  bond,  must  be  excluded  from  the  computation  of  the  statutory  time 
during  which  the  judgment  remains  a  lien:  Barroilhet  v.  Halkaway,  31 
Cal.  395;  89  Am.  Dec.  193.  Similarly,  where  it  was  provided  by  the  Code 
of  Civil  Procedure  of  New  York  that  no  execution  could  issue  to  enforce  a 
judgment  which  is  a  lien  upon  the  real  estate  of  a  deceased  judgment  debtor 
until  one  year  after  bis  death,  it  was  held  that  such  year  cannot  be  counted 
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au  part  of  the  ten  years  during  which  the  lien  of  a  judgment  upon  real  estate 
continues:  Matter  of  Holmes,  131  N.  Y.  80.  So  where  the  statute  of  limita- 
tions has  begun  to  run  against  an  intestate  in  his  lifetime,  its  operation  is 
suspended  during  the  period  within  which  suits  against  his  personal  repre- 
sentatives  are  forbidden:  Henderson  v.  lUley,  11  Smedes  &  M.  9;  49  Am. 
Dec.  41;  see  note  to  Miller  v.  Surls,  65  Am.  Dec.  601. 

Lapse  of  Time  while  a  Suit  is  Pending  does  not  prejudice  a  party** 
right:  See  note  to  Bell  v.  Hudson,  2  Am.  St.  Rep,  807. 

Inadequacy  of  Legal  Remedy  a  Ground  for  Relief  in  EJQunr: 
Fitzmaurice  v.  Mosier,  116  Ind.  363;  9  Am.  St.  Rep.  854.  See  also  Sherman 
V.  Clark,  4  Nev.  138;  97  Am.  Dec.  516,  and  note,  in  which  several  refereucea 
to  other  cases  in  the  series  are  given. 
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Municipal  Corporation  has  No  Authority  to  Decide  Legal  Contro- 
versies.—  The  act  for  the  incorporation  of  cities  does  not  vest  in  the 
common  council  of  cities  the  power  to  determine  legal  controversies  con- 
cerning personal  or  property  rights,  but  the  decision  of  such  controversies 
must  be  made  by  judicial  tribunals,  and  to  them  an  injured  party  has 
a  right  to  appeal  for  a  vindication  of  his  rights. 

RioiiT  TO  Use  Street  cannot  be  Destroyed  or  Impaired  when.  — 
Where  a  right  to  use  a  street  is  acquired  pursuant  to  a  statute  and 
under  a  license  from  the  municipality,  it  is  in  the  nature  of  a  contract 
right,  and  the  municipality  itself  cannot  destroy  nor  materially  impair 
it;  and  the  courts  must  decide  all  controversies  in  which  such  rights  are 
involved. 

Corporate  Functions,  Exercise  of,  can  be  Questioned  by  Stats  only 
when.  —  Where  there  is  an  assumption  of  corporate  rights  and  func- 
tions, and  an  exercise  of  such  rights  and  functions  under  claim  and  color 
of  law,  only  the  state  can  question  the  validity  of  the  assumption  and 
exercise  of  such  functions  and  rights,  and  an  individual  cannot  success- 
fully assail  them  in  a  collateral  proceeding. 

Use  of  Street  for  Moving  House  not  Ordinary  Use.  — The  use  of  a 
street  for  the  purpose  of  moving  a  house  is  not  an  ordinary  and  usual, 
but  an  extraordinary  and  unusual,  use. 

Moving  House  across  Street-railway  Track  Enjoined  when.  —  When 
the  moving  of  a  house  across  the  track  of  an  electric  street-railway  ne- 
cessitates the  stoppage  of  trafBc  for  many  hours,  and  the  cutting  or  de- 
struction of  the  wires,  such  moving  may  be  restrained  by  the  courts, 
even  though  the  common  council  of  the  city  has  failed  or  refused  to 
take  any  steps  to  prevent  such  injury  or  destruction. 

The  opinion  states  the  case. 

H.  C.  Dodge,  for  the  appellants. 

J.  H.  Baker  and  F.  E.  Baker,  for  the  appellee. 
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Elliott,  C.  J.  The  complaint  contains  these  material  al- 
legations: That  the  appellee  is  a  corporation  organized  under 
the  laws  of  the  state  for  the  purpose  of  constructing  an  elec^ 
trie  street-railway  upon  the  streets  of  the  city  of  Elkhart;  that 
it  is  authorized  to  operate  a  railway  with  any  kind  of  motive 
power  except  steam;  that  it  is  autliorized  to  erect  poles  and 
stretch  wires  along  the  streets  for  the  purpose  of  operating  its 
line  of  railway  by  means  of  electricity;  that  it  has  constructed 
its  tracks,  erected  poles,  stretched  wires,  and  procured  elec- 
trical appliances  for  the  purpose  of  operating  its  railway;  that 
in  so  doing  it  has  expended  more  than  eighty-eight  thousand 
dollars;  that  it  has  constructed  its  tracks,  erected  poles,  and 
made  necessary  connections  for  operating  a  line  upon  Main 
Street,  in  the  city  of  Elkhart,  under  the  right  and  authority 
conferred  upon  it;  that  its  railway  tracks  upon  that  street 
have  been  and  are  used  by  it  in  conducting  its  business  as  a 
public  carrier  of  passengers,  and  for  such  purpose  are  and 
have  been  in  constant  use;  that  the  interruption  of  its  busi- 
ness would  interrupt  a  public  service  and  use  much  needed  by 
the  public;  that  one  of  the  defendants  is  the  owner  of  a  frame 
building,  which  it  has  employed  one  of  its  co-defendants  to 
move  upon  and  along  Main  Street,  and  the  work  of  moving 
the  building  has  been  commenced;  that  the  building  is  so 
large  that  it  cannot  be  moved  along  Main  Street  without  de- 
stroying the  wires  of  the  plaintiff,  and  entirely  stopping  the 
movement  of  its  cars  on  Main  Street,  and  other  streets  of  the 
city;  that  the  defendants  are  threatening  to  cut,  or  otherwise 
destroy,  the  wires,  and  to  stop  the  running  of  cars;  that  they 
are  moving  the  house  so  rapidly  that  the  building  will  reach 
Main  Street  within  three  hours;  that  the  injury  which  they 
threaten  to  do  will  be  irreparable,  and  will  wholly  prevent  the 
use  of  the  street  and  cause  the  plaintiff  great  damage;  that 
the  building  can  be  moved  without  passing  on  Main  Street. 
Prayer  for  an  injunction. 

The  point  first  made  by  the  appellants'  counsel  in  his  as- 
sault upon  the  complaint  is,  that  **  the  Elkhart  circuit  court 
had  no  jurisdiction."  In  support  of  this  point  it  is  argued 
that  the  common  council  of  the  city  has  exclusive  jurisdiction 
over  the  city  streets,  and  that  the  court  could  therefore  have 
no  jurisdiction  of  the  general  subject.  We  are  referred  to  the 
cases  of  Kistner  v.  City  of  Indianapolis,  100  Ind.  210,  and 
Wood  V.  Mears,  12  Ind.  515,  74  Am.  Dec.  222,  but  it  is  palpa- 
bly evident  that  these  cases  are  not  relevant  to  the  present 
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controversy.  It  needs  neither  argument  nor  authority  to  make 
good  the  proposition  that  the  act  for  the  incorporation  of  cities 
does  not  take,  nor  mean  to  take,  from  the  courts  the  author- 
ity to  decide  legal  controversies  concerning  personal  or  prop- 
erty rights,  and  vest  in  the  common  council  of  cities  the  power 
to  determine  such  controversies.  The  decision  of  such  contro- 
versies must  be  made  by  judicial  tribunals,  and  to  tliem  an 
injured  party  has  a  right  to  appeal  for  a  vindication  of  his 
rights. 

A  failure  or  refusal  of  the  common  council  of  a  city  to 
take  steps  to  prevent'  the  injury  or  destruction  of  a  line  of 
railway  doec  not  preclude  the  owner  from  seeking  redress  in 
the  courts  of  the  state.  Where  a  right  to  use  a  street  is  ac- 
quired pursuant  to  statute  and  under  a  license  from  the  mu- 
nicipality, it  is  in  the  nature  of  a  contract  right,  and  the 
municipality  itself  cannot  destroy  nor  materially  impair  it. 
The  courts  must  decide  all  controversies  in  which  such  rights 
are  involved:  Indianapolis  etc.  R.  R.  Co.  v.  Citizens^  Street 
R.  R.  Co.,  127  Ind.  369.  See  authorities  collected  in  Elliott 
on  Roads  and  Streets,  564,  notes  1,  2. 

It  is  undoubtedly  true  that  all  such  rights  are  subordinate 
to  the  paramount  power  usually  denominated  the  police  power, 
for  that  power  cannot  be  annihilated  by  contract:  Javiieson  v. 
Indiana  etc.  Co.,  128  Ind.  555.  See  also  authorities  cited  in 
Elliott  on  Roads  and  Streets,  573,  note.  But  here  no  question 
concerning  the  nature  of  that  great  power  is  presented. 

The  contention  that  the  appellee  must  fail  because  there  is 
no  statute  authorizing  the  use  of  electricity  as  a  motive  power 
for  propelling  cars  along  a  line  of  street-railway  cannot  pre- 
vail, for  the  reason  that  the  appellants  are  not  in  a  position 
to  make  available  the  doctrine  they  assert,  even  if  it  should 
be  granted  that  the  doctrine  is  sound. 

There  is  plausibility,  at  least,  in  the  argument  of  the  appel- 
lee's counsel,  that  a  just  and  reasonable  construction  of  the 
statute  providing  for  the  incorporation  of  street-railway  com- 
panies authorizes  the  emplo3'ment  of  any  kind  of  motive 
power  now  in  common  use  except  steam.  The  terms  "street- 
railway"  or  "horse-railway"  may  possibly  be  considered  as 
generic  terms,  and  if  so,  their  use  would  not  necessarily  imply 
that  only  animals  can  be  employed  for  propelling  cars.  But 
we  feel  that  it  is  neither  necessary  nor  proper  for  us  to  at- 
tempt to  give  an  authoritative  decision  of  this  question  in 
ihe  present  case,  and  we  refrain  from  doing  so.     Our  conolu- 
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fiion  upon  this  branch  of  the  case  must  be  placed  upon  an- 
other ground. 

In  the  case  before  us  the  municipal  council  passed  an  or- 
dinance authorizing  the  use  of  electricity  as  a  motive  power. 
The  company,  acting  under  this  grant,  has  used,  and  is  using, 
electricity.  The  company  has  at  least  assumed  to  organize 
as  a  corporation  under  the  laws  of  the  state,  and  to  organize 
for  the  purpose  of  operating  a  street-railway  employing  elec- 
tricity as  the  motive  power  for  the  propulsion  of  its  cars  along 
its  tracks.  It  has  assumed,  under  color  of  law  and  claim  of 
right, —  if,  indeed,  its  assumption  is  not  founded  on  stronger 
grounds, —  to  exercise  corporate  functions  as  an  electric  street- 
railway  company.  We  can  see  no  reason  why  the  case  is  not 
governed  by  the  rule  that  where  there  is  an  assumption  of 
corporate  rights  and  functions,  and  an  exercise  of  such  rights 
and  functions  under  claim  and  color  of  law,  only  the  state 
can  question  the  validity  of  the  assumption  and  exercise  of 
such  functions  and  rights,  and  an  individual  cannot  success- 
fully assail  them  in  a  collateral  proceeding.  The  case  seems 
to  us,  indeed,  to  be  one  strongly  invoking  the  application  of 
the  rule:  BrooJcville  etc.  Co.  v.  McCarty,  8  Ind.  392;  65  Am. 
Dec.  768;  Aurora  etc.  R.  R.  Co.  v.  City  of  Lawrenceburghy  56 
Ind.  80;  White  v.  State,  69  Ind.  273;  Baker  v.  Neff,  73  Ind.  68; 
Logan  v.  Vernon  etc.  R.  R.  Co.,  90  Ind.  552,  and  authorities 
cited.  Interesting  discussions  of  the  general  subject  will  be 
.  found  in  the  cases  of  New  Orleans  etc.  Co.  v.  Hart,  40  La. 
Ann.  474;  8  Am.  St.  Rep.  544;  Taggart  v.  Newport  etc.  Ry 
<Jo.,  16  R.  I.  668;  Williamsv.  City  Electric  etc.  R'y  Co.,  41  Fed. 
Rep.  556;  Potter  v.  Saginaw  etc.  R'y  Co.,  83  Mich.  285. 

If  it  were  conceded  that  the  acts  of  the  corporation  were 
beyond  its  powers,  it  is,  nevertheless,  quite  clear  that  an  in- 
dividual cannot  insist  that  its  corporate  existence  has  termi- 
nated, or  that  he  may,  at  his  pleasure,  confiscate  or  destroy 
its  property.  It  would  violate  the  plainest  principles  of  law 
to  permit  an  individual  citizen  to  confiscate  or  destroy  the 
property  of  a  corporation  which  has  assumed  to  exercise  rights 
under  the  laws  of  the  state,  and  to  which  the  oflBcers  of  a  gov- 
ernmental subdivision  have  given  recognition  by  granting  to 
it  the  right  to  use  the  streets  of  a  city.  This  would  be  true 
even  in  a  case  where  no  extraordinary  claim  was  asserted  by 
the  individual,  and  certainly  is  true  where  an  individual 
claims  the  right  to  make  an  extraordinary  use  of  the  public 
streets. 
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The  appellants  in  this  case  are  not  asking  to  be  allowed  to 
make  an  ordinary  use  of  the  streets  of  the  city;  they  are,  on 
the  contrary,  asking  that  they  be  permitted  to  use  the  streets 
in  an  extraordinary  mode,  and  for  an  unusual  purpose:  Day 
V.  Green,  A  Cush.  433;  Graves  v.  Shattuck,  35  N.  H.  257;,  G9 
Am.  Dec.  536.  See  authorities  cited  in  Elliott  on  Roads  and 
Streets,  578,  note  2. 

If  the  appellants  were  asking  to  be  allowed  to  make  use  of 
the  street  in  the  ordinary  mode,  we  should  have  a  very  differ- 
ent case,  but  that  is  not  what  they  demand.  To  concede  their 
demands  would  be  to  assert  a  doctrine  that  would  authorize 
an  individual  to  interrupt  traffic  on  great  lines  of  railways 
running  through  a  city  at  his  pleasure,  no  matter  how  grave 
the  injury  that  would  result  from  such  an  interruption  to  the 
public  or  the  railway  companies.  It  is  not  to  be  forgotten 
that  the  public  have  interests  in  such  a  controversy  as  this, 
as  well  as  private  corporations,  and  an  individual  who  seeks 
to  disturb  the  public  right  will  find  no  favor,  where  the  claim 
he  asserts  is  an  extraordinary  one,  such  as  that  here  asserted. 
That  the  demand  in  this  case  is  an  extraordinary  one  is 
shown  by  the  authorities  to  wliich  we  have  here  referred,  but 
it  may  be  made  more  plain  by  simply  saying  that  the  pur- 
pose for  which  highways  are  laid  out  and  dedicated  is  that  of 
travel  in  the  usual  modes.  It  would  be  strange,  indeed,  if 
large  buildings  could  be  moved  along  the  thronged  streets  of 
a  city  without  control  or  restriction;  and  it  would  be  equally 
strange  if  the  owner  of  a  building  could  destroy  the  property 
of  others,  in  order  to  enable  him  to  move  his  building  from 
one  place  to  another. 

We  are  not,  in  this  case,  concerned  with  the  question  as  to 
whether  a  house  may  be  moved  across  a  street-railway  track, 
where  no  injury  will  be  done,  and  where  only  a  few  minutes' 
suspension  of  traffic  will  be  caused;  for  here  the  complaint 
and  the  special  finding  show  that  the  appellee's  property 
would  be  destroyed,  and  traffic  interrupted  for  many  hours,  if 
the  appellants  were  permitted  to  do  what  they  have  attempted 
and  threatened  to  do. 

Judgment  affirmed  

Powers  of  Municipal  Corporations.  —  Any  fair,  reasonable  doubt  con- 
cerning the  existence  of  power  in  a  municipal  corporation  is  resolved  against 
it.  It  has  such  powers  as  only  are  granted  in  express  words,  necessarily  or 
fairly  implied  in  or  incident  thereto,  and  those  essential  to  its  declared  objects 
and  purposes:  St.  Louia  v.  Bell  Tel.  Co.,  96  Mo.  623;  9  Am.  St.  Rep.  370; 
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Village  of  Carthage  v.  Frederick,  122  N.  Y.  268;  19  Am.  St,  Rep.  490.  Legis- 
lature  has  no  power  to  subject  the  people  of  cities  to  the  ancontroUed  and 
nrbitrary  will  of  a  common  council,  nor  deprive  any  of  the  people  of  the  en- 
joyment of  equal  privileges  under  the  law,  or  to  give  cities  any  tyrannical 
powers:  In  re  Frazee,  63  Mich,  396;  6  Am.  St  Rep.  310. 

RfOHTS  Arising  Out  of  a  Licensk  to  Use  CrrY  Strkbts.  — Franchise  to 
tonstruct  and  maintain  a  street-railway  ia  not  a  mere  license  or  privileg« 
«njoyabIe  only  during  the  life  of  the  grantee,  and  revocable  at  the  will  of  the 
state.  It  has  been  uniformly  regarded  as  indestructible  by  legislative  au- 
thority,  and  as  constituting  property  in  its  highest  sense:  People  v.  O'Srierit 
ill  N.  Y.  1;  7  Am.  St.  Rep.  684. 

Validity  of  a  Cokporatk  Charter  can  only  be  attacked  at  the  inatanoe 
of  the  state,  and  not  in  a  collateral  proceeding:  Cleveland  etc.  R.  R.  Co.  v.  Speer, 
1*6  Pa.  St  325;  94  Am.  Dec.  84,  and  note;  Oraiid  Rapids  v.  Orand  Rapida 
Hydraulic  Co.,  66  Mich.  606;  Eliznhethtown  Oaa  etc  Co.  T.  Green,  46  N.  J. 
£q.  118;  Lumber  Co.  v.   Ward,  30  W.  Va.  43. 

Uses  of  Public  Street.  — Necessity  may  justify  the  use  of  a  street  for 
th3  purpose  of  transporting  things  in  an  unusual  manner,  or  of  transporting 
such  things  as  necessarily  obstruct  the  street  for  a  time.  Such  uses  are  not 
necessarily  illegal;  for  streets  as  passways  must  frequently  be  subjected 
to  uses  strictly  in  the  line  of  the  purpose  for  which  they  exist,  but  unusual 
because  of  the  nature  of  the  things  to  be  transported,  or  of  the  vebiclea  neoM* 
•ary  to  their  transportation:  Taylor  r.  Dunn,  80  Tex.  652. 
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[130  Indiana,  10&] 
Partitiow  of  Building,  Stories  of  Which  are  Owned  by  Diffkrski 
Owners,  not  Decreed  when.  —  Where  land  is  purchased  and  a  build- 
ing is  erected  thereon  by  three  parties  under  an  agreement  that  one  shall 
own  and  use  the  land  and  the  first  story,  the  second  shall  own  and  use 
the  second  story,  and  the  third  shall  own  and  use  the  third  story,  with 
the  right  of  ingress  and  egress,  there  can  be  no  partition  among  tha 
parties. 

The  opinion  states  the  case. 

B.  L.  Smith  and  C.  Camherny  for  the  appellant. 

W.  A.  Cullen,  J.  D.  Megee,  D.  S.  Morgan,  and  D.  Morris^  for 

the  appellee. 

Elliott,  C.  J.  The  appellant  alleges  in  its  complaint  that 
it  is  the  owner  of  the  real  estate  in  controversy,  and  prays  par- 
tition. Tlie  substance  of  the  answer  of  the  appellee  is  this: 
The  appellee  agreed  with  the  appellant  and  another  person  to 
purchase  the  land  in  dispute,  and  to  erect  a  building  thereon; 
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that  the  first  story  of  the  building  should  be  owned  and  used 
by  the  appellant,  the  second  story  by  the  third  person  referred 
to,  and  that  the  third  story  should  be  owned  and  used  by  the 
appell.ee;  that  the  appellant  should  have  the  control  of  the 
ground,  subject  to  the  appellee's  right  of  ingress  to  and  egress 
from  its  part  of  the  building. 

It  seems  very  clear  to  us  that  the  answer  shows  that  the 
appellant  has  no  right  to  partition.  The  erection  of  the  build- 
ing under  the  agreement  vested  the  appellee  with  a  right  of 
access  to  its  part  of  the  structure,  and  of  that  right  it  cannot 
be  deprived.  Partition  cannot  be  eflFected  without  destroying 
that  right,  and  hence  partition  cannot  be  decreed.  But  this 
is  not  the  only  reason  why  the  appellant  is  not  entitled  to 
partition,  for  there  is  this  additional  reason,  namely,  each 
party  owns  its  part  of  the  building  in  severalty.  As  each 
party  owns  its  part  of  the  property  in  severalty,  it  is  legally 
impossible  that  partition  can  be  awarded,  for  there  is  no  com- 
munity of  interest.  The  case  is  against  the  appellant,  upon 
principle  and  authority:  McConnell  v.  Kibhe,  43  111.  12;  92 
Am.  Dec.  93;  Soutter  v.  Atwood,  34  Me.  153;  56  Am.  Dec.  647; 
Russell  V.  Beasley,  72  Ala.  190;  Baldwin  v.  Humphrey,  44  N.  Y. 
609;  Appeal  of  Latshaw,  122  Pa.  St.  142;  9  Am.  St.  Rep.  76; 
Freeman  on  Cotenancy  and  Partition,  sec.  87;  Knapp  on  Par- 
tition, 39,  40. 

The  agreement  as  to  the  construction,  ownership,  and  use 
by  the  parties  of  different  parts  of  the  building  is  not  made 
voidable  by  the  statute  of  frauds.  In  support  of  this  proposi- 
tion, it  is  sufficient  to  say  that  the  agreement  was  fully  per- 
formed and  possession  taken,  although  other  reasons  might  be 
assigned  for  our  conclusion. 

The  finding  is  well  supported  by  the  evidence. 

Judgment  affirmed.  

Who  mat  Compel  Partition:  See  monographic  note  to  NichoU  v.  Nich- 
ols, 67  Am.  Dec.  703-712.  A  tenant  in  common  is  entitled  to  a  partition, 
however  inconvenient  or  injurious  it  may  be:  Hanson  v.  Willard,  12  Me. 
142;  28  Am.  Dec.  162;  Higginbottom  v.  Short,  25  Miss.  160;  57  Am.  Dec.  198; 
Campbell  v.  Loux,  9  Md.  500;  66  Am.  Dec.  339.  The  right  of  co-owners  of 
property  to  demand  a  partition  thereof  is  absolute:  Reynolds  v.  Reynolds,  43 
La.  Ann.  1118,  To  justify  proceedings  in  the  probate  court  for  a  partition  of 
lands,  or  a  sale  for  partition,  under  the  provisions  of  sections  3237  and  3253  of 
the  Alabama  code,  each  part  owner  must  be  interested  in  the  entire  lands 
sought  to  be  sold  or  partitioned:  Hall  v.  Caperton,  87  Ala.  286.  Similarly, 
in  Oiiio,  it  is  held  that  partition  cannot  be  had  in  one  suit  of  several  tracts, 
by  a  tenant  in  coinmou  of  all,  where  the  ownership  therein,  other  than  his, 
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la  TesteJ  in  persons  who  have  between  themselves  no  common  interest  in  the 
separate  tracts:  Matter  of  Prentiss,  7  Ohio,  pt.  2,  129;  30  Am.  Dec.  203.  But, 
«pon  this  subject,  consult  Charleston  etc.  R.  B.  v.  Leech,  33  S.  C.  175;  26  Am. 
St.  Rep.  6G7.  Under  a  statute  allowing  the  court  to  decree  the  sale  of  prop* 
erty  if  a  partition  cannot  be  made  without  loss  or  injury  to  the  parties  inter- 
ested, it  was  held  that  as  there  could  not  be  a  partial  partition  before  the 
statute,  there  could  not  be  a  sale  of  a  part  interest  in  the  property  under  the 
statute,  but  the  entire  property  must  be  divided  or  sold,  and  all  the  co-tenants 
must  be  made  parties:  Diigan  v.  Mayor  of  Baltimore,  70  Md.  2.  That  all  ten- 
ants in  common  are  indispensable  parties  to  a  suit  in  partition,  see  also  Hoi" 
hway  V.  Mcllhenny  Co.,  77  Tex.  657. 

WuAT  Premisks  may  bk  Partitioned.  — Partition  may  be  had  of  a  mill 
and  mill  privilege:  Hanson  v.  Willard,  12  Me.  142;  28  Am.  Dec.  162.  But 
in  Brown  v.  Turner,  1  Aikens,  350,  15  Am.  Dec.  696,  it  was  held  that  a  saw- 
mill, mill-pond,  and  mill-yard  were  not  partible,  and  therefore  not  proper 
subjects  of  partition.  In  (hnani  v.  Smith,  1  Aikens,  67,  15  Am.  Dec.  669, 
partition  of  land,  valuable  chiefly  as  an  ore-bed,  was  refused,  because  the 
court  could  not  ascertain  the  value  of  the  different  parts,  and  because  the 
parties  could  obtain  a  less  hazardous  and  more  adequate  remedy  in  chancery; 
while  in  Kenible  v.  Kemble,  44  N.  J.  Eq.  454,  it  was  held  that  a  partition  of 
lands  containing  mineral  deposits  cannot  be  ordered  by  a  court  of  equity,  if 
the  location,  extent,  and  value  of  such  deposits  cannot  be  ascertained.  A 
ferry  franchise,  though,  strictly  speaking,  not  real  estate,  partakes  so  far  of 
the  nature  of  real  estate  that  it  may  be  partitioned  in  the  same  manner  as 
real  e&tate:  Eohn  v.  Harris,  130  111.  525. 
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Ofjickr,  Right  of,  to  Hold  over  until  Qctaliited  Successor  Electbd.  — 
Where  an  officer  is  lawfully  in  the  possession  of  an  office,  under  a  con- 
stitutional or  statutory  provision  to  the  effect  that  he  shall  hold  until 
his  successor  is  elected  and  qualified,  his  right  to  hold  over  continues 
until  a  qualified  successor  has  been  elected  by  the  same  electoral  body 
as  that  to  which  he  owes  his  election,  or  which,  by  law,  is  entitled  to 
elect  a  successor. 

Vacancy  in  Office  dobs  not  Occur  wukrb  Pbrsow  Elected  Dies  bbforb 
Ub  Qualifies.  —  No  vacancy  iu  an  office  occurs  where  the  person  elected 
to  fill  it  dies  before  he  qualifies,  or  dies  after  the  polls  are  closed,  aud 
before  the  result  has  been  ascertained. 

Appoin'i-mknt  to  Office  Void  when  No  Vacancy  Exists.  —  An  appoint- 
ment to  fill  a  vacancy  in  an  office  in  which  no  vacancy  exists  is  void. 

Blbotion  Held  at  Iihb  not  Authorized  by  Law,  Void.  — The  election  of 
a  person  to  au  office  held  at  a  time  which  waa  not  authorised  by  law  is 
void. 

M.  F.  Dunn,  0.  0.  Dunn,  and   W»  K.  Marshallf  for  the  ap- 
pellant. 

/.  H.  Willard,  for  the  appellee. 
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CoPFEY,  J.  The  appellee,  William  H.  Tow,  was  duly 
elected  trustee  of  Marion  township,  Lawrence  County,  at  the 
regular  township  election  in  the  year  1888,  duly  qualified  and 
entered  upon  the  discharge  of  his  duties  as  such,  and  is  yet 
in  the  possession  of  the  office,  claiming  title  thereto. 

At  the  April  election  in  the  year  1890,  James  H.  Brown  and 
Henry  Murray  were  opposing  candidates  for  the  office  of  town- 
ship trustee  in  Marion  township,  and  after  the  votes  had  all 
been  cast  and  the  polls  closed,  and  while  the  election  officers 
were  engaged  in  counting  the  ballots,  but  before  the  result  of 
the  election  had  been  ascertained  or  declared,  Brown  suddenly 
and  instantly  fell  dead.  When  the  count  was  completed,  it 
was  ascertained  that  Brown  had  received  a  majority  of  the 
votes  cast  for  township  trustee  of  Marion  township.  At  the 
November  election  in  the  year  1890,  the  appellant,  Hugh  L. 
Kimberlin,  and  the  appellee  were  opposing  candidates  for  the 
office  of  township  trustee  of  Marion  township;  each  took  a 
part  in  the  election,  and  each  voted  for  himself.  The  appel- 
lant was,  by  the  proper  election  officers,  declared  duly  elected, 
and  receiving  his  certificate  of  election,  he  qualified  and  filed 
his  bond  as  such  trustee,  to  the  approval  of  the  county  audi- 
tor, on  the  thirteenth  day  of  November  of  that  year.  On  the 
seventeenth  day  of  December,  1890,  the  board  of  commission- 
ers of  Lawrence  County,  being  in  special  session,  entered  an 
order  reciting  that  there  was  a  dispute  as  to  who  was  elected 
township  trustee  of  Marion  township,  and  thereupon  appointed 
the  appellant  as  such  trustee,  but  it  does  not  appear  that  he 
filed  any  new  bond  or  took  any  steps  to  qualify  under  this 
appointment.  On  the  day  of  this  appointment,  the  auditor  of 
Lawrence  County  issued  to  the  appellant  a  warrant  for  the 
township  funds  belonging  to  Marion  township,  upon^  which 
he  drew  the  funds  from  the  county  treasury,  whereupon  the 
appellee  instituted  proceedings  in  the  Lawrence  circuit  court 
to  enjoin  him  from  acting  as  such  trustee,  in  which  he  was 
successful.  The  appellant  acted  as  such  trustee  for  the  period 
of  five  days  before  he  was  thus  enjoined. 

Each  of  the  parties  to  this  suit  claims  to  be  the  legal  trus- 
tee of  Marion  township,  the  appellant  basing  his  claim  upon 
the  election  held  in  November,  1890,  and  his  subsequent  ap- 
pointment by  the  board  of  commissioners  of  Lawrence  County, 
while  the  appellee  bases  his  claim  upon  the  alleged  fact  that 
his  successor  has  never  been  elected  and  qualified,  and  that 
he  has  the  right  to  such  office  until  that  event  takes  place. 

AM.  St.  E«p.,  Vol.  XXX  - 14 
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The  questions  presented  for  consideration  involve  the  con- 
struction of  section  3,  article  15,  of  the  state  constitution,  and 
some  consideration  of  the  provisions  of  section  5527  of  the  Re- 
vised Statutes  of  1881. 

Section  3,  article  15,  of  the  constitution  provides  that 
"  whenever  it  is  provided  in  this  constitution,  or  in  any  law 
which  may  be  hereafter  passed,  that  any  officer,  other  than  a 
member  of  the  general  assembly,  shall  hold  his  office  for  any 
given  term,  the  same  shall  be  construed  to  mean  that  such 
officer  shall  hold  his  office  for  such  term,  and  until  his  suc- 
cessor shall  have  been  elected  and  qualified." 

Section  5527  of  the  Revised  Statutes  provides:  "If  any 
officer  of  whom  an  official  bond  is  required  shall  fail,  within 
ten  days  after  the  commencement  of  his  term  of  office  and  re- 
ceipt of  his  commission  or  certificate,  to  give  bond  in  the 
manner  prescribed  by  law,  the  office  shall  be  vacant." 

It  is  contended  by  the  appellant, — 1.  That  the  word  "elec- 
tion," as  used  in  the  constitution  and  statutes,  is  not  used  in 
its  restricted  sense,  as  meaning  only  an  election  by  the  people, 
but  it  should  be  construed  as  signifying  chosen,  or  designated, 
and,  when  so  construed,  the  appellant  is  entitled  to  the  office 
in  question  by  reason  of  his  appointment  by  the  board  of  com- 
missioners of  Lawrence  County;  2.  That  Brown  was  duly 
elected  township  trustee  of  Marion  township,  at  the  April  elec- 
tion in  the  year  1890,  and  having  failed  to  give  bond  and 
qualify  within  ten  days  after  his  term  of  office  began,  the 
office,  under  the  provisions  of  section  5527  of  the  Revised 
Statutes  became  vacant,  and  the  board  of  commissioners  had 
the  legal  right  to  fill  such  vacancy  by  appointrnent. 

No  authority  is  cited  by  the  appellant  which  supports  his 
first  position,  and  we  have  no  knowledge  of  any  such  authority; 
while,  on  the  contrary,  the  adjudicated  cases  seem  to  be  har- 
monious in  holding  that  where  one  is  lawfully  in  the  posses- 
sion of  an  office,  under  a  constitutional  or  statutory  provision 
to  the  effect  that  he  shall  hold  until  his  successor  is  elected 
and  qualified,  his  right  to  hold  over  continues  until  a  qualified 
successor  has  been  elected  by  the  same  electoral  body  as  that 
to  which  such  incumbent  owes  his  election,  or  which,  by  law, 
is  entitled  to  elect  a  successor:  Oosman  v.  State,  106  Ind.  203; 
State  V.  Lusk,  18  Mo.  333;  People  v.  Tilton,  37  Cal.  614;  Ex 
parte  Lawhorne,  18  Gratt.  85;  Johnson  v.  Mann,  77  Va.  265; 
State  V.  Jenkins,  43  Mo.  261;  State  v.  Harrison^  113  Ind.  434; 
3  Am.  St.  Rep.  663. 
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In  view  of  these  authorities,  we  are  not  at  liberty  to  adopt 
the  construction  contended  for  by  the  appellant  in  this  case. 

We  have  no  doubt  that  Brown  was  diily  elected  township 
trustee  of  Marion  township. 

When  the  last  vote  was  cast,  and  the  polls  closed,  the  elec- 
tors had  made  their  choice,  and  the  count  could  do  nothing 
more  than  ascertain  the  result.  The  election  officers  had  no 
power  to  elect  any  one  after  the  polls  were  closed,  their  duty 
being  confined  to  ascertaining  ihe  result  of  the  balloting,  and 
furnishing  the  necessary  evidence  of  such  result. 

But  does  it  follow  that  because  Brown  was  elected  and 
failed  to  qualify,  the  office  of  township  trustee  became  vacant, 
and  the  board  of  commissioners  acquired  the  right  to  appoint? 

The  rule  is,  that  where  a  person  is  in  the  possession  of  an 
office,  under  a  constitutional  or  statuory  provision  like  that 
found  in  our  constitution,  and  a  successor  is  duly  elected,  but 
dies  before  he  qualifies,  no  vacancy  occurs,  since  one  of  the 
contingencies  upon  which  the  incumbent's  term  of  office  is  to 
expire  has  not  taken  place,  namely,  the  qualification  of  a  suc- 
cessor: McCrary  on  Elections,  sec.  314;  Commonwealth  v. 
Hanley,  9  Pa.  St.  513. 

Commonwealth  v.  Hanley,  9  Pa.  St.  513,  is,  in  its  facts,  simi- 
lar to  the  case  before  us. 

In  that  case,  Hanley  was  duly  elected  clerk  of  the  orphans* 
court  in  October,  1845,  and  was  duly  commissioned  and  qual- 
ified to  serve  for  the  period  of  three  years  from  the  first  day 
of  December  of  that  year,  and  until  his  successor  should  be 
duly  qualified.  On  the  second  Tuesday  of  October,  1848, 
Oliver  Brooks  was  duly  elected  as  his  successor,  but  died  be- 
fore qualifying.  The  governor,  assuming  that  Hanley 's  office 
became  vacant  at  the  expiration  of  three  years,  appointed  a 
successor. 

In  discussing  the  questions  arising  under  these  facts,  the 
supreme  court  of  Pennsylvania  said:  "  Being  duly  qualified 
in  the  constitutional  sense,  and  in  the  ordinary  acceptation  of 
the  words,  unquestionably  means  that  he,  the  successor,  shall 
possess  every  qualification;  that  he  shall,  in  all  respects,  com- 
ply with  every  requisite  before  entering  on  the  duties  of  the 
office;  that  in  addition  to  being  elected  by  the  qualified  elec- 
tors, he  shall  be  commissioned  by  the  governor,  give  bond  as 
required  by  law,  and  that  he  shall  be  bound  by  oath  or  affir- 
mation to  support  the  constitutioa  of  the  commonweallh,  and 
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to  perform  the  duties  of  the  office  with  fidelity.  Until  all 
these  prerequisites  are  complied  with  by  his  successor,  .... 
the  respondent  is  de-jure  as  well  as  de  facto  the  clerk  of  the 
orphans'  court." 

So,  too,  this  court  held  in  the  case  of  State  v.  Berg,  50  Ind. 
496,  that  where  a  township  trustee  was  elected  his  own  suc- 
cessor, and  did  not  qualify  under  his  second  election,  his  office 
did  not  become  vacant,  and  he  was  entitled  to  hold  under  his 
first  election  until  a  successor  was  elected  and  qualified. 

The  weight  of  authority  is,  that  where  there  exists  a  consti- 
tutional provision  such  as  we  are  now  considering,  a  term  of 
office  fixed  by  statute  runs  not  only  for  the  period  fixed,  but 
for  an  additional  period  between  the  date  fixed  for  its  termi- 
nation and  the  date  at  which  a  successor  shall  be  qualified  to 
take  the  office.  The  period  between  the  expiration  of  the 
term  fixed  by  statute  and  the  time  at  which  a  successor  shall 
be  qualified  to  take  the  office  is  as  much  a  part  of  the  incum- 
bent's term  as  the  fixed  statutory  period:  Tuley  v.  State,  1 
Ind.  500;  Miller  v.  Burger,  2  Ind.  337;  Baker  v.  Kirk,  33  Ind. 
517;  State  v.  Berg,  50  Ind.  496;  Gasman  v.  State,  106  Ind.  203j 
Elam  V.  State,  75  Ind.  518;  People  v.  Whitman,  10  Cal.  38; 
Commonwealth  v.  Hanley,  9  Pa.  St.  513;  State  v.  Harrison,  113 
Ind.  434;  3  Am.  St.  Rep.  663. 

It  follows  from  what  we  hnve  said  that  the  appellee  is  en- 
titled to  the  office  in  dispute,  unless  the  appellant  has  been 
legally  chosen  and  qualified  as  his  successor.  As  we  under- 
stand the  brief  of  the  appellant,  it  is  not  seriously  contended 
that  the  election  held  in  November,  1890,  conferred  any  rights 
upon  the  appellant.  As  the  election  of  a  township  trustee  at 
that  time  was  wholly  unauthorized  by  law,  such  election  was 
void,  and  conferred  no  right  to  the  office. 

Nor  did  the  board  of  commissioners  possess  the  legal  au- 
thority to  appoint  the  appellant  to  the  office,  for  the  reason,  as 
we  have  seen,  that  there  was  no  vacancy,  and  there  being  no 
vacancy,  the  appellee's  successor  could  be  chosen  only  by  the 
constituency  which  elected  him. 

As  to  the  construction  to  be  placed  upon  section  5527  of  the 
Revised  Statutes,  or  as  to  what  provisions  of  that  section,  if 
any,  conflict  with  the  section  of  the  constitution  above  set  out, 
we  think  it  unnecessary  to  inquire  in  this  case,  for  the  reason 
that  the  state  of  facts  to  which  it  is  applicable  does  not  arise. 
As  Brown  died  before  any  certificate  of  election  was  issued  to 
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him,  and  as  he  did  not  intentionally  abandon  the  office,  this 
statute  is  not  applicable  to  the  case  before  us. 

As  we  have  reached  the  conclusion  that  the  law  is  with  ap- 
pellee, upon  the  facts  above  stated  the  judgment  of  the  circuit 
court  should  be  affirmed. 

Judgment  affirmed.  _ 

Offtcers  —  Right  to  Hold  Over.  —  An  incumbent  of  an  office,  who  it 
entitled  to  hold  for  a  fixed  period,  and  until  his  successor  is  elected  and  quali* 
fies,  is  entitled  to  hold  over  in  the  event  of  the  election  of  an  ineligible  suo- 
cessor,  and  has  such  interest  in  the  election  that  he  may  question  its  legality 
by  quo  warranto:  Taylor  v.  Sullivan,  45  Minn.  309;  22  Am.  St.  Rep.  729. 
Such  incumbent  holds  over  as  a  de  jure  officer  until  his  successor  is  duly  ap- 
pointed and  qualified:  State  v.  Howe.,  25  Ohio  St.  688;  18  Am.  Rep.  321. 
Unless  the  statute  or  constitution  shows  an  intention  to  fix  and  limit  pre- 
cisely  the  tenure  of  an  officer,  so  that  at  a  particular  time  his  authority  will 
cease,  the  officer  is  entitled  to  exercise  the  functions  of  his  office  until  another 
person  is  qualified  to  assume  them;  and  where  the  term  of  an  office  is  fixed 
and  determinate,  a  provision  requiring  the  officer  to  continue  "to  discharge 
the  duties  of  his  office,  although  his  term  has  expired,  until  his  successor 
has  qualified,"  adds  an  additional,  contingent,  and  defeasible  term  to  the 
original  fixed  term,  and  excludes  the  possibility  of  a  vacancy,  within  the 
appointing  power  of  the  governor,  except  in  case  of  death,  resignation,  ineli- 
gibility, or  the  like:  People  v.  Edwards,  93  Cal,  153.  Such  a  provision  ap- 
plies to  one  who  has  held  an  office  during  two  consecutive  terms  of  two  years 
«ach,  where  the  act  provides  that  no  one  shall  hold  office  more  than  four 
years  out  of  eight:  Slate  v.  Bogard,  128  Ind.  480;  and  also  to  one  who  has  been 
appointed  temporarily  by  the  governor  to  fill  a  vacancy:  People  v.  Tyrrell, 
61  Cal.  475.  But  the  provision  is  not  designed  to  extend  the  tenure  of  office 
of  the  incumbent  for  his  advantage;  and  therefore  a  person  elected  to  an 
office,  or  re-elected  aa  his  own  successor,  cannot,  by  his  neglect  to  qualify, 
prolong  the  term  of  his  predecessor,  or  his  own  prior  term,  and  so  postpone 
the  beginning  of  the  term  for  which  he  was  elected:  State  r.  Duffield,  50  N.  J, 
L.  43. 

Vacancy  in  an  Office,  What  Constit(;te3.  — An  office  is  vacant,  within 
legal  intendment,  and  for  all  purposes  of  election  or  appointment  as  well, 
when  the  official  term  of  the  occupant  has  expired,  as  in  case  of  his  death, 
resignation,  or  removal,  provided  provision  is  made  by  law  for  filling  the  office 
by  such  appointment  or  election:  State  v,  Thomas,  102  Mo.  86;  overruling 
State  V.  Lusk,  18  Mo.  333.  The  term  •'  vacancy  "  applies  to  an  existing 
office  without  an  incumbent,  although  the  office  has  never  before  been  filled: 
In  re  Election  of  District  Judges,  11  Col.  373.  The  mere  expiration  of  the 
term  of  an  incumbent  of  an  office  does  not  create  a  vacancy  such  as  the  gov- 
ernor alone  is  authorized  to  fill  by  the  appointment  of  a  successor:  People  v. 
Tyrrell,  87  Cal.  475.  Nor  will  the  death  of  a  person  after  his  election,  bat 
before  qualifying,  and  before  the  expiration  of  incumbent's  term  of  office, 
create  a  vacancy  that  the  governor  can  fill  by  appointment:  Lawrence  v. 
Hanky,  84  Mich.  399;  following  People  v.  Lord,  9  Mich.  226.  And  where 
an  officer  continues  to  discharge  the  duties  of  the  office  after  the  expiration 
of  his  term,  and  before  the  qualification  of  his  successor,  there  is  no  vacanoj 
in  the  office,  in  the  absolute  sense,  nor  in  any  sense,  which  would  aathorixe 
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the  governor  to  fill  it  without  the  consent  of  the  senate  first  had:  People  r. 
Edioardt,  93  Cal.  153. 

Elwttion  on  Different  Dat  vroh  That  PROvrDED  by  an  Act  EREcriira 
a  new  county,  where  the  county  ia  not  organized  at  the  time  specified,  is  roldi 
Breioer  r.  Davis,  9  Humph.  208;  49  Am.  Deo.  706. 


City  -op  Crawfordsvillb  v.  Braden. 

[130  Indiana,  149.] 

Police  Power  of  State.  Delegation  of,  to  Municipal  Corporations. — 
Although  the  police  power  primarily  inheres  in  the  state,  the  legislaturs 
may  delegate  a  large  measure  of  it  to  municipal  corporations;  and  th« 
power  thus  delegated  may  be  conferred  in  express  terms,  or  it  may  b« 
inferred  from  the  mere  fact  of  the  creation  of  the  corporation. 

Specific  Enumeration  of  Corporate  Powers  in  Statute,  Effect  of.  — 
When,  in  a  general  statute  for  the  incorporation  of  cities,  there  is  a  specific 
enumeration  of  certain  poweni  which  would  belong  to  the  corporation, 
without  specific  enumeration,  the  specific  statute  is  to  be  regarded,  not 
as  the  source  of  the  power,  but  as  a  mere  declaration  of  a  pre-existing 
power,  or  of  a  power  inherent  in  the  very  nature  of  a  municipal  corpora- 
tion, and  essential  to  enable  it  to  accomplish  the  end  for  which  it  is 
created.  And  the  enumeration  of  powers,  including  a  portion  of  those 
usually  implied,  does  not  necessarily  operate  as  a  limitation  of  corporate 
powers,  excluding  those  not  enumerated. 

Power  of  Municipal  Corporation  to  Preserve  Health  and  Safety  of 
ITS  Inhabitants.  — The  legislature,  by  the  act  authorizing  the  organiza* 
tion  of  a  municipal  corporation,  expressly  delegates  to  the  municipality 
the  power  tp  preserve  the  health,  safety,  and  property  of  its  inhabi- 
tants. 

Power  to  Light  Streets  of  City,  Implied  and  Inherent  Municipal 
Power.  — The  power  to  light  the  streets  and  public  places  of  a  city  is 
one  of  the  implied  and  inherent  powers  of  the  municipality,  necessary  to 
properly  protect  the  lives  and  property  of  its  inhabitants,  and  as  a  check 
on  immorality. 

Discretion  of  Municipal  Corporations  not  Subject  to  Judicial  Con- 
trol. —  The  discretion  of  municipal  corporations,  within  the  sphere  of 
their  powers,  is  not  subject  to  judicial  control,  except  in  cases  where 
fraud  is  shown,  or  where  the  power  or  discretion  is  being  grossly  abused, 
to  the  oppression  of  the  citizen. 

Power  to  Light  City  Implies  Power  to  Select  Means  of  doing  so. 
—  The  power  to  light  the  streets  and  public  places  of  a  city  carries  with 
it  incidentally  the  further  power  to  procure  or  furnish  whatever  is  ne- 
cessary for  the  production  and  dissemination  of  the  light. 

Judicial  Notice  of  What  Electricity  is.  —  The  courts  take  judicial 
notice  of  electricity  and  of  its  nature,  but  not  of  the  various  methods  of 
generating,  transmitting,  or  using  it. 

LiOHT  TO  Private  Consumers,  Municipality  may  Furnish.  —  A  munici- 
pal corporation  may  establish  and  maintain  works  for  lighting  its  streets, 
and  may  at  the  same  time  furnish  the  light  to  the  inhabitants,  to  light 
their  residences  and  places  of  business. 
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Rksolutiox  or  Ordinance,  City  mat  Estplot  Either,  ween.  —  Where 
a  city  council  has  power  to  act  in  a  given  case,  and  its  charter  does  not 
prescribe  the  manner  of  action,  it  may  accomplish  its  object  by  resola* 
tioa  as  well  as  by  ordinance. 

W.  T  Britsh,  P.  S.  Kennedy,  S.  C.  Kennedy,  T.  I\  Davidson, 
and  J.  Westj  for  the  appellants. 

B.  Crane  and  A.  B.  Anderson,  for  the  appellee. 

McBride,  J.  The  question  we  are  required  to  decide  in 
this  case  is,  Has  a  municipal  corporation  in  this  state  the 
power  to  erect,  maintain,  and  operate  the  necessary  buildings, 
machinery,  and  appliances  to  light  its  streets,  alleys,  and 
other  public  places  with  the  electric  light,  and  at  the  same 
time  and  in  connection  therewith  to  supply  electricity  to  its 
inhabitants  for  the  lighting  of  their  residences  and  places  of 
business  ?  Some  other  questions  are  incidentally  involved, 
but  the  principal  controversy  is  as  above  stated. 

That  a  city  or  an  incorporated  town  may  buy  and  operate 
the  necessary  plant  and  machinery  to  light  its  streets,  alleys, 
and  other  public  places  is  not  controverted  by  the  appellee, 
but  he  denies  the  right  to  furnish  the  light  to  the  individual 
for  his  private  use.  The  question  is  argued  on  the  theory 
that  if  the  city  has  such  power,  it  must  be  by  virtue  of  some 
express  legislative  grant,  and  is  not  among  the  implied  powers 
possessed  by  municipal  corporations;  that  statutes  conferring 
powers  upon  municipal  corporations,  especially  those  involv- 
ing the  exercise  of  the  taxing  power,  must  be  strictly  con- 
strued, and  that  strictly  construed,  no  statute  confers  the 
necessary  authority. 

The  purchase  of  the  necessary  land,  machinery,  and  mate- 
rial, and  the  erection  and  maintenance  of  such  a  plant,  do  in- 
volve the  exercise  of  the  taxing  power.  The  necessary  funds 
must  be  supplied  by  taxing  the  tax-payers  of  the  municipality. 

The  only  statute  bearing  directly  upon  this  question  is  the 
act  of  March  3,  1883:  Elliott's  Supp.,  sees.  794  et  seq.  Sec- 
tion 794  contains  the  following:  "That  the  common  council 
of  any  city  in  this  state  incorporated  either  under  the  general 
act  for  the  incorporation  of  cities  or  under  a  special  charter, 
and  the  board  of  trustees  of  all  incorporated  towns  of  this 
state,  shall  have  the  power  to  light  the  streets,  alleys,  and 
other  public  places  of  such  city  and  town  with  the  electric 
light,  or  other  form  of  light,  and  to  contract  with  any  individ- 
ual or  corporation  for  lighting  such  streets,  alleys,  and  other 
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public  places  with  the  electric  light,  or  other  forms  of  light,  on 
fluch  terms,  and  for  such  times,  not  exceeding  ten  years,  as 
may  be  agreed  upon." 

Section  795  provides  that  for  the  purpose  of  effecting  such 
lighting  the  common  council  of  a  city,  or  board  of  trustees  of 
a  town,  may  provide  by  resolution  or  ordinance  for  the  erec- 
tion and  maintenance  in  the  streets,  etc.,  of  the  necessary 
poles  and  appliances. 

Section  796  authorizes  granting  to  any  person  or  corpora- 
tion the  right  to  erect  and  maintain  in  the  streets,  etc.,  the 
necessary  poles  and  appliances  for  the  purpose  of  supplying 
the  electric  or  other  light  to  the  inhabitants  of  the  corporation. 

Section  797  validates  contracts  of  a  certain  character  made 
before  the  enactment  of  the  statute,  and  section  798  provides 
for  the  appropriation  of  lands  and  right  of  way  by  corpora- 
tions engaged  in  the  business  of  lighting  cities  or  towns,  "or 
the  public  or  private  places  of  their  inhabitants,  with  the 
electric  light,"  etc. 

It  will  be  observed  that  while  section  796  provides  for 
granting  to  third  persons  the  right  to  furnish  the  light  to  the 
inhabitants,  it  does  not,  in  terms,  give  any  such  power  to  the 
corporation.  It  will  therefore  be  necessary  for  us  to  inquire 
if  the  corporation  possesses  such  power  independently  of  the 
statute,  or  if  not,  if  the  statute  is  susceptible  of  a  fair  con- 
struction, in  accordance  with  established  rules,  which  clothes 
the  corporation  with  such  power. 

In  the  case  of  Rushville  Gas  Co.  v.  City  of  Rushville,  121  Ind. 
206,  16  Am.  St.  Rep.  388,  this  statute  was  considered,  in  so 
far  as  relates  to  the  right  of  the  city  to  buy  and  operate  the 
necessary  plant  and  machinery  to  light  its  streets,  alleys,  and 
other  public  places,  and  it  was  held  that  the  statute  was  suf- 
ficient to  confer  that  power.  In  that  case,  the  court,  after 
announcing  the  conclusion  above  stated,  used  the  following 
language:  "  If  there  were  any  doubt  as  to  the  meaning  of  the 
act,  it  would  be  removed  by  considering  it,  as  it  is  our  duty  to 
do,  in  connection  with  the  general  act  for  the  incorporation 
of  cities,  for  that  act  confers  very  comprehensive  powers  upon 
municipal  corporations  as  respects  streets  and  public  works, 
»nd  contains  many  broad  general  clauses  akin  to  those  which 
Judge  Dillon  designates  as  'general  welfare  clauses.'  Our 
own  decisions  fully  recognize  the  doctrine  that  municipal  cor- 
porations do  possess,  under  the  general  act,  authority  as  broad 
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as  that  here  exercised,  and  the  operation  of  that  act  is  cer- 
tainly not  limited  or  restricted  by  the  act  of  1883." 

The  eminent  author  above  referred  to  thus  defines  the 
powers  of  municipal  corporations:  "It  is  a  general  and  un- 
disputed proposition  of  law  that  a  municipal  corporation  pos- 
sesses and  can  exercise  the  following  powers,  and  no  others: 
1.  Those  granted  in  express  words;  2,  Those  necessarily  or 
fairly  implied  in  or  incident  to  the  powers  expressly  granted; 
3.  Those  essential  to  the  declared  objects  and  purposes  of  the 
corporation,  —  not  simply  convenient,  but  indispensable.  Any 
fair,  reasonable  doubt  concerning  the  existence  of  the  power  is 
resolved  by  the  courts  against  the  corporation,  and  the  power 
is  denied.  Of  every  municipal  corporation  the  charter  or 
statute  by  which  it  is  created  is  its  organic  act.  Neither  the 
corporation  nor  its  officers  can  do  any  act,  or  make  any  con- 
tract, or  incur  any  liability,  not  authorized  thereby,  or  by 
some  legislative  act  applicable  thereto.  All  acts  beyond  the 
scope  of  the  powers  granted  are  void":  Dillon  on  Municipal 
Corporations,  4th  ed.,  sec.  89.  Judge  Dillon,  however,  quotes 
approvingly  from  the  supreme  court  of  Connecticut  as  follows 
(sec.  90,  p.  147) :  "  All  corporations,  whether  public  or  private, 
derive  their  powers  from  legislative  grant,  and  can  do  no  act 
for  which  authority  is  not  expressly  given,  or  may  not  be  rea- 
sonably inferred.  But  if  we  were  to  say  that  they  can  do 
nothing  for  which  a  warrant  could  not  be  found  in  the  lan- 
guage of  their  charters,  we  should  deny  them,  in  some  cases, 
the  power  of  self-preservation,  as  well  as  many  of  the  means 
necessary  to  effect  the  essential  objects  of  their  incorporation. 
And  therefore  it  has  long  been  an  established  principle  in  the 
law  of  corporations,  that  they  may  exercise  all  the  powers 
within  the  fair  intent  and  purpose  of  their  creation,  which  are 
reasonably  proper  to  give  effect  to  powers  expressly  granted. 
In  doing  tliis,  they  must  (unless  restricted  in  this  respect) 
have  a  choice  of  means  adapted  to  ends,  and  are  not  to  be 
confined  to  any  one  niode  of  operation":  City  of  Bridgeport 
V.  Housatonuc  R.  R.  Co.,  15  Conn.  475  (501). 

This  principle  has  been  repeatedly  recognized  by  this  court. 
Thus  in  Smith  v.  City  of  Madison,  7  Ind.  86,  it  is  said:  "Tha 
strictness  then  to  be  observed  in  giving  construction  to  mu« 
nicipal  charters  should  be  such  as  to  carry  into  effect  every 
power  clearly  intended  to  be  conferred  on  the  municipality, 
and  every  power  nece.isarily  implied,  in  order  to  the  complete 
exercise  of  the  powers  granted." 
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Again,  in  Kyle  v.  Malin,  8  Ind.  34  (37),  the  court  said:  "  The 
action  of  municipal  corporations  is  to  be  held  strictly  within 
the  limits  prescribed  by  statute.  Within  these  limits  they 
are  to  be  favored  by  the  courts.  Powers  expressly  granted  or 
necessarily  implied  are  not  to  be  defeated  or  impaired  by  a 
stringent  construction." 

Among  the  implied  powers  possessed  by  municipal  corpora- 
tions in  this  state  are  those  grouped  under  the  somewhat  com- 
prehensive title  of  "police  powers,"  —  a  power  which  it  is 
difficult  either  to  precisely  define  or  limit;  a  power  which 
authorizes  the  municipality  in  certain  cases  to  place  restric- 
tions upon  the  power  of  the  individual  both  in  respect  to  his 
personal  conduct  and  his  property,  and  also  furnishes  the 
only  authority  for. doing  many  things  not  restrictive  in  their 
character,  the  tendency  of  which  is  to  promote  the  comfort, 
health,  convenience,  good  order,  and  general  welfare  of  the 
inhabitants. 

The  police  power  primarily  inheres  in  the  state;  but  the 
legislature  may,  and  in  common  practice  does,  delegate  a 
large  measure  of  it  to  municipal  corporations.  The  power 
thus  delegated  may  be  conferred  in  express  terms,  or  it  may 
be  inferred  from  the  mere  fact  of  the  creation  of  the  corpora- 
tion. The  so-called  inferred  or  inherent  police  powers  of  such 
corporations  are  as  much  delegated  powers  as  are  those  con- 
ferred in  express  terms,  the  inference  of  their  delegation  grow- 
ing out  of  the  fact  of  the  creation  of  the  corporation,  and  the 
additional  fact  that  the  corporation  can  only  fully  accomplish 
the  objects  of  its  creation  by  exercising  such  powers. 

Special  charters,  as  well  as  general  statutes  for  the  incor- 
poration of  cities  and  towns,  usually  contain  a  specific  enu- 
meration of  powers  granted  to  and  which  may  be  exercised  by 
such  corporations.  In  many  cases  the  powers  thus  enumer- 
ated are  such  as  would  be  implied  by  the  mere  fact  of 'the 
incorporation. 

When  powers  are  thus  enumerated  in  a  statute  which  would 
belong  to  the  corporation  without  specific  enumeration,  the 
specific  statute  is  to  be  regarded,  not  as  the  source  of  the 
power,  but  as  merely  declaratory  of  a  pre-existing  power,  or,- 
rather,  of  a  power  which  is  inherent  in  the  very  nature  of  a 
municipal  corporation,  and  which  is  essential  to  enable  it  to 
accomplish  the  end  for  which  it  is  created.  And  the  enumer- 
ation of  powers,  including  a  portion  of  those  usually  implied, 
does  not  necessarily  operate  as  a  limitation  of  corporate  pow- 
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ere,  excluding  those  not  enumerated:  Clark  v.  City  of  South 
Bend,  85  Ind.  276;  44  Am.  Rep.  13;  First  Nat.  Bank  v. 
Sarlls,  129  Ind.  201;  28  Am.  St.  Rep.  185. 

The  corporation,  notwithstanding  such  enumeration,  still 
possesses  all  of  the  usually  implied  powers,  unless  the  intent 
to  exclude  them  is  apparent,  either  from  express  declaration 
or  by  reason  of  inconsistency  between  the  specific  powers  con- 
ferred and  those  which  would  otherwise  be  implied.  The  legis- 
lature can  unquestionably  take  from  municipal  corporations 
powers  which  would  inferentially  be  conferred  upon  them  by 
their  creation,  or  it  can  restrict  the  exercise  of  such  powers, 
or  in  any  manner  control  their  exercise,  the  legislative  will 
being  as  to  such  matters  supreme. 

Among  the  implied  powers  possessed  by  municipal  corpora- 
tions is  the  power  to  enact  and  enforce  reasonable  by-laws  and 
ordinances  for  the  protection  of  health,  life,  and  property. 

Thus  in  this  state,  it  has  been  held  that,  independently  of 
any  statutory  authority,  such  corporations  possess  the  inher- 
ent power  to  enact  ordinances  for  the  protection  of  the  prop- 
erty of  its  citizens  against  fire:  Bnumgartner  v.  Hasty,  100  Ind. 
575;  50  Am  Rep.  830;  First  Nat.  Bank  v.  Sarlls,  129  Ind.  201; 
28  Am.  St.  Rep.  185;  Hasty  v.  City  of  Huntington,  105  Ind. 
540;  Clark  v.  City  of  South  Bend,  85  Ind.  276;  44  Am.  Rep. 
13;  Corporation  of  Bluffton  v.  Studahaker,  106  Ind.  129. 

This  power  will  not  only  authorize  the  enactment  and  en- 
forcement of  ordinances  establishing  fire  limits,  regulating 
building  and  repairing  buildings,  and  regulating  the  storage 
and  traffic  in  inflammable  or  explosive  substances,  but  the 
purchase  of  apparatus  for  extinguishing  fires  and  furnishing 
a  supply  of  water:  Corporation  of  Bluffton  v.  Studahaker,  106 
Ind.  129. 

In  the  case  of  City  of  St.  Paul  v.  Laidler,  2  Minn.  190,  72 
Am.  Dec.  89,  the  supreme  court  of  Minnesota,  after  holding 
that  a  municipal  corporation  is  "a  creature  of  the  statute, 
and  in  the  exercise  of  its  authority  cannot  exceed  the  limits 
therein  prescribed,"  says:  "  It  is  a  body  of  special  and  limited 
jurisdiction;  its  power  cannot  be  extended  by  intendment  or 
implication,  but  must  be  confined  within  the  express  grant  of 
the  legislature";  and  then  says  further:  "Incidental  to  the 
ordinary  powers  of  a  public  municipal  corporation,  and  neces- 
sary to  the  proper  exercise  of  its  functions,  is  the  power  of  en- 
acting sanitary  regulations  for  the  preservation  of  the  lives 
and  health  of  those  residing  within  its  corporate  limits."     If 
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this  statement  is  correct,  it  follows,  that  to  concede  to  munici- 
pal corporations  the  possession  of  such  powers  does  not  involve 
any  extension,  either  by  intendment  or  implication,  of  the 
powers  expressly  conferred  by  statute,  but  that  by  the  act 
authorizing  the  organization  of  the  corporation  the  legislature 
expressly  delegates  to  the  municipality  the  power  to  take  such 
steps  as  are  necessary  to  preserve  the  health  and  safety  (and 
we  will  add  the  property)  of  its  inhabitants.  The  inference 
of  the  delegation  of  such  powers  follows  inevitably  and  irre- 
sistibly, because  their  exercise  is  necessary  to  the  accomplish- 
ment of  the  objects  of  the  incorporation. 

Where  a  municipal  corporation  attempts  to  exercise  any  of 
the  powers  thus  implied,  or  inferentially  conferred,  it  is  within 
the  rule  of  Kyle  v.  Malin,  8  Ind.  34,  as  fully  as  it  is  when  at- 
tempting to  exercise  those  powers  the  warrant  for  which  is 
found  in  the  express  letter  of  its  organic  law.  It  is  to  be  fa- 
vored by  the  courts,  and  such  powers  are  not  to  be  defeated  or 
impaired  by  a  stringent  construction. 

It  is,  of  course,  important  and  necessary  to  know  in  each 
case  that  the  power  claimed  is  in  fact  included  in  the  implied 
powers  of  the  corporation. 

There  can  be  little  or  no  doubt  that  the  power  to  light  the 
streets  and  public  places  of  a  city  is  one  of  its  implied  and 
inherent  powers,  as  being  necessar}'  to  properly  protect  the 
lives  and  property  of  its  inhabitants,  and  as  a  check  on  im- 
morality. This  is  forcibly  set  forth  by  Judge  Dillon,  in  his 
work  on  municipal  corporations,  as  follows:  "In  a  most  im- 
portant particular,  however,  Rome  suffers  by  comparison  with 
modern  cities.  Its  public  places  were  not  lighted.  All  busi- 
ness closed  with  the  daylight.  The  streets  at  night  were 
dangerous.  Property  was  insecure.  No  attempt  at  public  il- 
lumination was  made.  The  idea  does  not  seem  to  have  oc- 
curred to  them.     Persons  who  ventured  abroad  on  dark  nights 

were  dimly  lighted  by  lanterns  and  torches No  more 

forcible  illustration  of  the  necessity  and  advantages  of  light- 
ing a  city  can  be  given  than  the  pictures  drawn  by  Lanciani 
and  Macaulay,  of  the  state  of  a  great  city  buried  in  the  dark- 
ness of  night;  and  they  show  how  clearly  the  power  to  provide 
for  this  is  essentially  and  peculiarly  one  pertaining  to  muni- 
cipal rule  and  regulation.  Nor  are  these  studies,  and  the 
facts  that  they  reveal,  without  practical  value  to  the  jurist. 
They  demonstrate  that  a  large  and  dense  collection  of  human 
beings  occupying  a  limited  area  have  needs  peculiar  to  them- 
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■elves,  which  create  the  necessity  for  municipal  or  local  gov- 
ernment and  regulation,  and  this,  in  its  turn,  the  necessity  for 
corporate  organization.  The  body  thus  organized,  as  it  has 
duties,  so  it  acquires  rights  peculiar  to  itself  as  distinguished 
from  the  nation  or  state  at  large":  Dillon  on  Municipal  Cor- 
porations, 4th  ed.,  sec.  3  a. 

While  Judge  Dillon's  remarks  have,  of  course,  special  refer- 
ence to  great  cities,  the  difference  in  that  respect  between  the 
greater  and  the  minor  municipal  corporations  is  a  difference 
in  degree,  and  not  in  kind.  Wherever  men  herd  together  in 
villages,  towns,  or  cities  will  be  found  more  or  less  of  the  law- 
less or  vicious;  and  crime  and  vice  are  plants  which  flourish 
best  in  the  darkness. 

So  far  as  lighting  the  streets,  alleys,  and  public  places  of  a 
municipal  corporation  is  concerned,  we  think  that,  indepen- 
dently of  any  statutory  power,  the  municipal  authorities  have 
inherent  power  to  provide  for  lighting  them.  If  so,  unless 
their  discretion  is  controlled  by  some  express  statutory  re- 
striction, they  may,  in  their  discretion,  provide  that  form  of 
light  wiiich  is  best  suited  to  the  wants  and  the  financial  con- 
dition of  the  corporation. 

It  is  well  settled  that  the  discretion  of  municipal  corpora- 
tions, within  the  sphere  of  their  powers,  is  not  subject  to  judi- 
cial control,  except  in  cases  where  fraud  is  shown,  or  where 
the  power  or  discretion  is  being  grossly  abused,  to  the  oppres- 
sion of  the  citizen:  City  of  Valparaiso  v.  Gardner,  97  Ind.  1; 
49  Am.  Rep.  416;  15  Am.  &  Eng.  Ency.  of  Law,  1046,  and 
authorities  cited. 

We  can  see  no  good  reason  why  they  may  not  also,  with- 
out statutory  authority,  provide  and  maintain  the  necessary 
plant  to  generate  and  supply  the  electricity  required.  Possess- 
ing authority  to  do  the  lighting,  that  power  carries  with  it 
incidentally  the  further  power  to  procure  or  furnish  whatever 
is  necessary  for  the  production  and  dissemination  of  the  light. 
The  only  authority  cited  which  holds  a  contrary  doctrine  is 
that  o(  Spaulding  v.  Inhabitants  of  Peahody,  153  Mass.  129. 

We  are,  however,  unable  to  recognize  the  validity  of  the 
re  vsoning  in  that  case.  We  are  unable  to  see  the  analogy 
between  the  city  of  Boston,  because  authorized  to  light  its 
streets,  engaging  in  whale-fishing  to  procure  oil  for  that  pur- 
pose, or  the  other  supposed  cases,  and  the  generation  and 
supply  of  electricity. 

Electricity  is  not  a  commodity  which  can  be  bought  in 
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the  markets,  and  transported  from  place  to  place,  like  oil. 
We  take  judicial  notice  of  the  laws  of  nature,  and  of  nature's 
powers  and  forces,  and  therefore  take  judicial  notice  of  that 
which  is  known  as  electricity,  and  of  its  properties;  not,  of 
course,  of  tlie  various  methods  of  generating  and  transmitting 
or  using  it,  but  of  the  thing  itself,  and  of  its  nature.  As  in 
many  other  cases,  here  the  judicial  presumption  outruns  the 
fact,  and  we  are  supposed  to  know,  and  to  take  judicial  notice 
of  more  than  we  can  in  fact  know  in  the  present  state  of 
scientific  kiowledge.  We  must  know,  however,  that  it  can- 
not be  generated  and  transported  from  place  to  place  as  we 
can  procure  and  transport  oil,  clothing,  etc.,  and  that  it  can 
only  be  conveyed  from  trie  place  where  it  is  generated  to  where 
it  is  needed  for  lighting  the  streets,  or  to  the  numerous  in- 
habitants of  a  city,  so  as  to  enable  them  to  use  it  as  a  general 
illuminant,  by  invoking  and  exercising  the  power  of  eminent 
domain. 

The  corporation  possessing,  as  it  does,  the  power  to  generate 
and  distribute  throughout  its  limits  electricity  for  the  light- 
ing of  its  streets  and  other  public  places,  we  can  see  no  good 
reason  why  it  may  not  also,  at  the  same  time,  furnish  it  to 
the  inhabitants  to  light  their  residences  and  places  of  busi- 
ness. To  do  so  is,  in  our  opinion,  a  legitimate  exercise  of  the 
police  power  for  the  preservation  of  property  and  health.  It 
is  averred  in  the  complaint  that  the  light  which  the  city  pro- 
poses to  furnish  for  individual  use  is  the  incandescent  light. 
Here,  again,  is  a  fact  of  which  we  are  authorized  to  take  judi- 
cial knowledge.  A  light  thus  produced  is  safer  to  property 
and  more  conducive  to  health  than  the  ordinary  light.  Pro- 
duced by  the  heating  of  a  filament  of  carbon  to  the  point  of  in- 
candescence in  a  vacuum,  there  is  nothing  to  set  property  on 
fire,  or  to  consume  the  oxygen  in  the  surrounding  air,  and  thus 
render  it  less  capable  of  sustaining  life  and  preserving  health. 

But  little  authority  has  been  cited  bearing  on  the  precise 
question,  and  we  have  been  able  to  find  but  little.  The  case 
of  Mauldin  v.  City  Council  of  Granville^  33  S.  C.  1,  has  been 
cited  by  the  appellee.  That  was,  like  this,  a  suit  by  tax-pay- 
ers of  the  city  of  Granville  to  restrain  the  city  council  from 
purchasing  and  operating  an  electric-light  plant  to  light  the 
streets  and  public  buildings  of  the  city,  and  from  using  it  for 
lighting  private  residences.  In  that  case  the  court  says: 
'•  The  city  has  the  express  power  to  own  property,  and  it  also 
has  the  implied  right  to  light  the  city Considering 
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that  some  discretion  as  to  the  mode  and  manner  should  be 
allowed  the  municipality  in  carrying  out  the  conceded  power 
to  light  the  streets  of  the  city,  we  hold  that  the  purchase  of 
the  plant  was  not  ultra  vires  and  void,  so  far  as  it  was  de- 
signed to  produce  electricity  suitable  for  and  used  in  lighting 
the  streets  and  public  buildings  of  the  city."  The  court,  liow- 
ever,  denied  the  right  to  furnish  the  light  to  the  individual 
citizen,  on  the  ground  that  to  do  so  would  be  entering  into 
private  business  outside  of  the  scope  of  the  city  government. 
The  court  refers  to  the  lack  of  authority  on  the  precise  ques- 
tion, and  that  it  is  largely  a  question  of  first  impression  with- 
out authority. 

The  case  of  Thomson- Houston  Electric  Co.  v.  City  of  Newton^ 
42  Fed.  Rep.  723,  was  a  suit  to  enjoin  the  city  of  Newton  from 
purchasing  and  operating  an  electric-light  plant  and  furnish- 
ing the  light  to  the  inhabitants.  The  only  statutory  authority 
claimed  by  the  city  is  as  follows:  "To  establish  and  maintain 
gas-works  or  electric-light  plants,  with  all  the  necessary  poles, 
wires,  burners,  and  other  requisites  of  said  gas-works  or  elec- 
tric-light plant":  Acts  22  Gen.  Assem.  Iowa,  16. 

It  will  be  observed  that  this  statute  does  not,  in  terms,  con- 
fer any  power  not,  in  our  opinion,  as  above  stated,  included 
among  the  implied  powers  of  municipal  corporations.  The 
court  says:  "  It  is  also  urged  that  the  city  has  only  the  au- 
thority to  erect  an  electric  plant  for  the  purpose  of  lighting 
the  streets  and  public  places  of  the  city,  and  is  not  authorized 
to  furnish  lights  for  use  in  the  houses  and  stores  of  its  citi- 
zens  It  has  been  the  uniform  rule  that  a  city,  in  erect- 
ing gas-works  or  water-works,  is  not  limited  to  furnishing  gas 
or  water  for  use  only  upon  the  streets  and  other  public  places 
of  the  city,  but  may  furnish  the  same  for  private  use;  and  the 
statutes  of  Iowa  now  place  electric-light  plants  in  the  same 
category." 

The  case  of  Smith  v.  Nashville,  88  Tenn.  464,  is  also  in  point 
as  to  the  principle  involved.  The  charter  of  the  city  of  Nash- 
ville contained  the  following  in  its  enumeration  of  the  powers 
conferred  upon  the  city:  "To  provide  the  city  with  water  by 
water-works,  within  or  beyond  the  boundaries  of  the  city,  and 
to  provide  for  the  prevention  and  extinguishment  of  fires,  and 
organize  and  establish  fire  companies." 

Acting  under  the  authority  thus  conferred,  the  city  estab- 
lished water-works,  and  in  addition  to  making  provision  for 
the  extinguishment  of  fires,  it  furnished  water  to  the  citizens. 
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The  right  to  do  this  was  disputed,  and  formed  the  principal 
subject  of  controversy.  The  court  said:  "Nothing  should  be 
of  greater  concern  to  a  municipal  corporation  than  the  pres- 
ervation of  the  good  health  of  the  inhabitants;  nothing  can 
be  more  conducive  to  that  end  than  a  regular  and  sufficient 
eupply  of  wholesome  water,  which  common  observation  teaches 
all  men  can  be  furnished,  in  a  populous  city,  only  through  the 
instrumentality  of  well-equipped  water- works.  Hence,  for  a 
city  to  meet  such  a  demand  is  to  perform  a  public  act  and 
confer  a  public  blessing.  It  is  not  a  strictly  governmental  or 
municipal  function  which  every  municipality  is  under  legal 
obligation  to  assume  and  perform,  but  it  is  very  close  akin  to 
it,  and  should  always  be  recognized  as  within  the  scope  of  its 

authority,  unless  excluded  by  some  positive  law It  is 

the  doing  of  an  act  for  the  public  weal,  —  a  lending  of  corpo- 
rate property  to  a  public  use It  cannot  be  held  that 

the  city,  in  doing  so,  is  engaging  in  a  private  enterprise,  or 
performing  a  municipal  function  for  a  private  end." 

While  the  authorities,  on  the  precise  question,  are  meager, 
we  think  the  weight  of  authority,  as  well  as  of  reason,  tends 
to  sustain  the  right  of  the  municipality,  through  its  proper 
officers,  acting  in  the  exercise  of  a  sound  discretion,  to  furnish 
light  as  well  as  water  to  its  inhabitants,  not  only  in  its  public 
places,  but  in  their  private  houses  and  places  of  business. 

An  additional  question  is  presented  and  discussed.  It  is 
shown  by  the  averments  of  the  complaint  that  such  action  as 
the  city  authorities  have  taken,  and  are  proposing  to  take,  is 
by  virtue  of  a  resolution  adopted  by  the  city  council,  and  not 
by  virtue  of  an  ordinance,  and  that  if  the  city  is  authorized  to 
erect  and  operate  an  electric-light  plant,  it  can  only  do  so  by 
virtue  of  an  ordinance  duly  enacted. 

In  so  far  as  the  city  derives  any  authority  from  the  act  of 
March  3,  1883  (Elliott's  Supp.,  sees.  794  et  seq.),  it  is  author- 
ized to  act  either  by  resolution  or  ordinance;  but  aside  from 
the  statute,  where  the  city  counsel  has  power  to  act  in  a  given 
case,  and  its  charter  does  not  prescribe  the  manner  of  action, 
it  may  accomplish  its  purpose  by  resolution  as  well  as  by  or- 
dinance: Note  to  Robinson  v.  Mayor  etc.,  34  Am.  Dec.  625, 
and  authorities  there  cited. 

The  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint. The  cause  is  reversed,  at  the  costs  of  the  appellee,, 
with  instructions  to  the  circuit  court  to  sustain  the  demurrer. 
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Municipal  Corporations  —  General  and  Special  Powers. — Munici- 
pal corporation  possesses,  ia  addition  to  the  powers  specifically  conferred 
upon  it  l)y  its  charter,  such  further  powers  as  are  necessarily  incident  to  «■ 
may  be  fairly  inferred  from  those  powers,  including  all  that  are  essential  to 
the  declared  objects  of  its  existence:  Village  of  Carthage  v.  Frederick,  122 
N.  Y.  263;  19  Am.  St.  Rep.  490.  A  general  power  granted  to  the  corpora- 
tion to  pass  all  ordinances  necessary  for  the  welfare  of  the  corporation  U 
qualified  and  restricted  by  those  other  clauses  and  provisions  of  the  charter 
which  specify  particular  purposes  for  which  ordinances  may  be  passed:  Seo 
note  to  Robinson  v.  Mayor  of  Franklin,  34  Am.  Dec.  629.  Where  both  gen-' 
eral  and  special  powers  are  granted  by  the  act  of  incorporation,  the  power  to 
pass  by-laws  or  ordinances  relating  to  health  and  sanitary  matters  under  the 
special  or  express  grant  can  only  be  exercised  in  the  cases  and  to  the  extent, 
as  respects  those  matters,  allowed  by  the  act:  Huesing  v.  Rock  Island,  128  IlL 
465;  15  Am.  St.  Rep.  129.  See  further,  in  regard  tu  this  subject,  thd  note 
to  Williams  v.  Citizens'  Railway  Co.,  ante,  p.  205. 

Judicial  Notice,  of  What  must  be  Taken:  See  notes  to  Lavfear  r. 
Meatier,  89  Am.  Dec.  663-697,  and  Temple  v.  State,  49  Am.  Rep,  201-207. 

Municipal  Corporations,  Power  ov,  to  Furnish  Light.  — In  1890,  the 
Massachusetts  house  of  representatives  submitted  to  the  justices  of  the 
supreme  court  the  question  whether  it  was  within  the  constitutional  power 
of  the  legislature  to  confer  upon  cities  and  towns  within  the  commonwealth 
the  power  to  manufacture  gas  or  electric  light  for  use  in  the  public  streets 
and  buildings,  and  to  manufacture  gas  or  electric  light  for  the  purpose  of 
selling  the  same  to  its  own  citizens.  The  question  thus  propounded  did  not 
raise  quite  the  same  point  as  that  under  review  in  the  principal  case,  but 
as  the  opinion  of  the  justices  (which  will  be  found  in  150  Mass.  592)  in- 
volved the  determination  of  the  question  whether  the  fnrnishing  of  gas  and 
electricity  for  illuminating  purposes  is  a  "public  service,"  it  is  plain  that  the 
discussion  would  proceed  upon  lines  somewhat  similar  to  those  followed  in 
the  opinion  of  the  Indiana  court.  In  view  of  the  paucity  of  authorities  di- 
rectly in  point,  some  extracts  from  the  opinion  of  the  Massachusetts  judges 
may  with  advantage  be  given,  for  the  purpose  of  illustrating  the  subject. 
After  referring  to  the  impossibility  of  defining  with  entire  accuracy  all  the 
characteristics  which  distinguish  a  pnblic  service  and  a  public  use  from  ser- 
vices and  uses  which  are  private,  they  mention  with  approbation  the  statement 
in  Lowell V.  Boston,  111  Mass.  454,  15  Am.  Rep.  39,  that  a  service,  to  be  public, 
must  affect  the  inhabitants  "as  a  community,  and  not  merely  as  individuals." 
On  this  ground  the  outlay  of  money  for  the  purpose  of  protecting  the  property 
of  citizens  from  fire  was,  in  the  early  case  of  Allen  v.  Taunton,  19  Pick.  485, 
held  to  be  properly  a  municipal  expense.  The  same  principle  applied  to  the 
maintenance  of  sewers  and  drains.  The  opinion  then  proceeds  as  follows: 
"The  furnishing  of  water  for  cities  and  towns  for  domestic  use  affords  per- 
haps the  nearest  analogy  to  the  subject  we  are  considering.  It  was  long  ago 
declared  that  the  supply  of  a  large  number  of  inhabitants  with  pure  water 

is  a  public  purpose Water  cannot  ordinarily  be  supplied  to  a  large 

city  or  town  from  ponds  or  streams  without  the  exercise  of  eminent  domain 
and  the  use  of  the  public  ways;  every  inhabitant  needs  water,  and  often  the 
only  practicable  method  of  obtaining  it  is  by  the  agency  of  corporations  or  of 
the  municipality Artificial  light  is  not  perhaps  so  absolutely  neces- 
sary as  water,  but  it  is  necessary  for  the  comfortable  living  of  every  person. 
Although  artificial  light  can  be  supplied  in  other  ways  than  by  the  u^jc  of 
AM.  St.  Rkp.,  Vol.  XXX.  — 15 
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gad  or  electricity,  yet  the  use  of  one  or  both  for  lighting  cities  and  thickly 
settled  towns  is  common,  and  has  been  found  to  be  of  great  convenience,  and 
it  is  practically  impossible  for  every  individual  to  manufacture  gas  or  elec- 
tricity for  himself.  If  gas  or  electricity  is  to  be  geiieniUy  used  in  a  city  or 
town,  it  must  be  furnished  by  private  companies  or  the  municipality,  and  it 
cannot  be  distributed  without  the  use  of  the  public  streets,  or  the  exercise  of 
the  right  of  eminent  domain.  It  is  not  necessarily  an  objection  to  a  public 
work  maintained  by  a  city  or  town,  that  it  incidentally  benefits  some  indi- 
viduals more  than  others,  or  that,  from  the  place  of  residence,  or  for  other 
reasons,  every  inhabitant  of  the  city  or  town  cannot  use  it,  if  every  inhabitant 
who  is  so  situated  that  he  can  use  it  has  the  same  right  to  use  it  as  the  other 
inhabitants.  It  must  often  be  a  question  of  kind  and  degree,  whether  the  pro- 
motion of  the  interests  of  many  individuals  in  the  same  community  consti- 
tutes a  public  service  or  not.  But,  in  general,  it  may  be  said  that  matters 
which  concern  the  welfare  and  convenience  of  all  the  inhabitants  of  a  city 
or  town,  and  cannot  be  successfully  dealt  with  without  the  aid  of  powers 
derived  from  the  legislature,  may  be  subjected  to  municipal  controj,  when 
the  benefits  received  are  such  that  each  inhabitant  needs  them  and  may  par- 
ticipate in  them,  and  it  is  for  the  interest  of  each  inhabitant  that  others,  as 
well  as  himself,  should  possess  and  enjoy  them."  It  will  be  observed  that 
the  ground  upon  which  the  power  of  the  legislature  to  authorize  a  municipal 
corporation  to  furnish  light  to  individual  citizens  is  here  based  is.  that  the 
service  is  a  public  one.  There  would  seam  to  be  no  reason  why  this  doctrine 
should  not  be  applied  to  the  facts  under  review  in  the  principal  case.  The 
power  of  a  municipal  corporation  to  "light  streets,  alleys,  and  other  public 
places"  might  fairlj'  be  construed  as  carrying  with  it  the  implied  power  to  sup- 
ply all  public  needs  in  regard  to  the  supply  of  light;  and  if  it  is  once  granted 
that  the  supply  of  light  to  private  citizens  is  a  "  public  service,"  we  readily 
arrive  at  the  conclusion  of  the  court  in  the  principal  case.  So  far  as  the 
capacity  of  the  corporation  for  supplying  the  light  is  concerned,  the  supply 
of  light  to  a  private  house  would,  according  to  the  principles  set  forth  in  the 
opinion  of  the  Massachusetts  justices,  be  no  less  a  "public  service"  than  the 
supply  of  light  to  a  city  hall  or  a  court-house. 

A  City  cannot  Accomplish  by  an  Order  that  which,  under  its  charter, 
ean  be  done  only  by  an  ordinance:  Trenton  v.  Coyle>,  107  Mo.  194.  A  city 
council  can  only  execute  power  conferred  upon  it  by  statute  in  the  way  in 
which  all  its  powers  are  executed  by  adopting  an  ordinance  prescribing  the 
officer  by  whom  and  the  manner  in  which  the  objects  of  the  law  should  be 
accomplished:  Mayor  etc.  of  Baltimore  v.  Porter,  18  Md.  284;  79  Am.  Dec. 
686;  Zottmann  v.  San  Frajicisco,  20  Cal.  96;  81  Am.  Dec.  96.  A  power  con- 
ferred upon  a  city  council  "  to  erect  lamps  and  provide  for  lighting  the  city," 
and  "to  create,  alter,  and  extends  lamp  districts,"  was  held  to  require  the 
exercise  of  judgment  and  discretion,  and  not  proper  to  be  delegated  to  a 
committee  of  the  council,  so  that  the  determination  of  the  committee  should 
be  final,  either  as  to  establishing  new  lamps,  or  discontinuing  those  already 
established:  Minneapolis  Oaa  LiglU  Co.  v.  Minneapolis,  36  Minn.  159. 
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Lamb  v.  Lamb. 

[130  Indiana,  273.] 
AifTKNUPTiAL  Contract  Procured  by  Fraud  Set  Aside  when. — Whsn 
an  intended  husband,  by  misrepresentation,  deception,  and  undue  ad- 
vantage, fraudulently  induces  his  intended  wife  to  execute  an  antenup- 
tial  contract,  she  may,  after  the  marriage,  and  before  his  death,  have 
such  contract  set  aside;  and  she  has  the  right  to  prove  hia  misconduct 
after  marriage,  for  the  purpose  of  showing  that  her  act  in  bringing  th« 
suit  was  not  premature. 

C.  L.  Jewett  and  H.  E.  Jewelty  for  the  appellant. 

D.  C.  Anthony,  for  the  appellee. 

Elltott,  C.  J.  The  appellant  alleges  in  her  complaint  that 
she  and  the  appellee  entered  into  a  contract  of  marriage;  that 
the  appellee  obtained  a  controlling  influence  over  her,  and  se- 
cured her  confidence;  that,  well  knowing  the  influence  he  pos- 
sessed over  her,  the  appellee  falsely  represented  to  her  "  that 
in  order  to  satisfy  his  grown-up  sons  of  the  propriety  of  hia 
marriage  to  her,  and  to  reconcile  them  thereto,  and  enable 
him  and  her  to  live  in  peace  after  their  marriage,  it  would  be 
necessary  for  them  to  execute  a  paper  which  would  satisfy 
the  defendant's  chihiren,  but  that  the  paper  would  not  have 
the  effect  to  deprive  her  of  any  of  her  rights  as  his  wife  or  as 
his  widow";  that,  "  notwithstanding  such  paper  to  be  so  exe- 
cuted by  them,  she  would  receive  more  than  twenty-three 
thousand  dollars  in  stocks,  moneys,  and  bonds";  that  "in 
furtherance  of  his  fraudulent  design,  the  defendant  represented 
to  the  plaintiff  that  he  would  take  her  to  a  good  lawyer  in 
New  Albany,  who  would  act  for  her,  and  advise  her  in  the 
4matter;  that  the  defendant  thereby  induced  her  to  go  to 
the  office  of  his  own  attorney  and  legal  adviser,  where,  in  the 
presence  of  the  defendant,  plaintiff  was  assured  that  the  paper 
was  all  right,  and  as  represented  by  the  defendant;  that  re- 
lying upon  such  representations,  and  not  knowing  or  under- 
standing the  legal  effect  of  the  paper,  but  believing  that  it  was 
only  intended  to  satisfy  defendant's  children,  and  without  any 
intention  to  relinquish  her  rights,  the  plaintiff,  in  ignorance,  not 
only  of  the  legal  effect  of  such  paper,  but  also  of  the  contents 
thereof,  joined  the  defendant  in  the  execution,  in  duplicate,  of 
a  written  instrument,"  which  reads  thus:  "This  agreement, 
made  this  twenty-first  day  of  August,  1884,  between  Josiah 
Lamb  of  the  first  part,  and  Jane  Lamb  of  the  second,  witness- 
eth,  that   whereas  marriage  is  intended  to  be  had   between 
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the  parties,  and  whereas  the  party  of  the  first  part  is  the 
■jwner  of  large  real  and  personal  estate,  and  to  the  end  that 
distribution  of  his  said  estate  may  now  be  settled  so  far  as 
the  party  of  the  second  part  is  concerned,  should  he  die  firsts 
—  now,  therefore,  in  consideration  of  the  payment  of  the  sum 
of  one  dollar  by  the  party  of  the  first  part  to  the  party  of  the 
second  part,  the  receipt  whereof  is  hereby  acknowledged,  and 
of  the  relinquishment  by  the  party  of  the  second  part  of  all 
her  rights,  title,  and  interest  in  and  to  the  estate,  real  and 
personal,  of  the  party  of  the  first  part,  allowed  by  law,  the 
party  of  the  first  part  hereby  agrees  to  give,  and  does  give,  to 
the  party  of  the  second  part,  to  have  and  hold  as  her  own 
separate  property,  absolutely,  out  of  the  estate  of  the  party  of 
the  first  part,  should  she  survive  him,  the  following  personal 
property."  The  instrument  concludes  with  a  description  of 
the  personal  property.  The  complaint,  after  setting  forth  the 
agreement  we  have  copied,  avers  that  the  property  described 
in  the  agreement  was  of  the  value  of  two  hundred  dollars,  and 
and  that  the  value  of  the  appellee's  personal  estate  was  more 
than  forty  thousand  dollars;  that  the  parties  married,  and  for 
a  time  lived  and  cohabited  as  husband  and  wife.  The  com- 
plaint contains  many  allegations  concerning  the  appellee's 
conduct  and  behavior  after  marriage,  but  these  we  regard  as 
at  present  immaterial,  since  the  immediate  question  is,  whether 
the  antenuptial  contract  is  voidable  upon  the  ground  of  fraud, 
and  the  appellee's  conduct  after  marriage  does  not  affect  that 
question.  We  shall,  however,  consider  the  effect  of  the  appel- 
lee's conduct  subsequent  to  marringe  at  another  place. 

If  the  only  fraud  on  the  part  of  the  appellee  was  in  mis- 
representing the  legal  effect  of  the  written  contract,  there 
could  be  no  recovery  in  this  case  unless  the  situation  and  re- 
lationship of  the  parties  are  such  as  to  take  the  case  out  of 
the  ordinary  rule.  It  is  established  law  that  where  parties 
deal  at  arm's-length  in  respect  to  ordinary  business  matters, 
the  false  representation  of  the  legal  effect  of  a  written  instru- 
ment will  not  constitute  fraud.  But  the  rule  that  the  false 
representation  of  the  legal  effect  of  a  written  instrument  will 
not  constitute  actionable  fraud  does  not,  by  any  means,  apply 
to  all  cases;  on  the  contrary,  there  are  very  many  cases  over 
which  it  does  not  extend:  Townsend  v.  Cowles,  31  Ala.  428; 
Peter  v.  Wnght,  6  Ind.  183;  Kline  v.  Kline,  57  Pa.  St.  120;  98 
Am.  Dec.  206;  Rockafellow  v.  Newcomb,  57  111.  186.  The  ques- 
tion here  is,  whether  the  rule  extends  over  a  case  where  par- 
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ties  occupy  a  relationship  such  as  that  which  existed  between 
the  appellant  and  the  appellee.  We  think  it  clear  that  it 
does  not. 

But  there  was  here  more  than  the  misrepresentation  of  the 
legal  eflect  of  an  instrument:  there  was  deception,  and  undue 
advantage  was  taken  of  an  ignorant  woman  by  one  who  had 
obtained  her  confidence.  There  was  deception  in  pretending 
to  take  the  woman  to  an  attorney  who  could  act  as  her  adviser 
and  protect  her  interests  as  his  client,  but  in  fact  taking  her 
to  the  attorney  of  the  defendant,  who  was  under  a  duty  to 
him,  and  could  not  be  the  confidential  adviser  of  one  whose 
interests  were  adverse  to  his.  There  was  undue  advantage 
taken  in  putting  the  woman  oflf  with  property  so  grossly  dis- 
proportionate in  yalue  to  the  estate  of  her  intended  husband, 
and  in  violating  the  duty  the  defendant  was  under  to  make 
no  untruthful  representations.  We  think  it  sufficient  to  quote 
the  statements  of  authors  of  good  standing,  without  collecting 
the  cases,  for  we  are  satisfied  that  they  correctly  state  the  law. 
One  of  these  statements  is  found  under  the  head  of  "  Confi- 
dential Relations,"  and  is  this:  "Undue  influence  may  easily 
be  exercised  under  the  intimate  relation  created  by  an  engage- 
ment to  marry.  In  the  case,  e.  g.,  of  a  marriage  settlement 
of  the  intended  wife's  property,  drawn  up  by  the  intended 
husband,  it  is  the  duty  of  the  latter  to  explain  the  provisions 
of  the  deed  in  unmistakable  terms,  and  to  give  due  opportu- 
nity to  the  lady  for  deliberation;  failing  which  she  may,  on  the 
husband's  death,  if  not  before,  have  the  settlement  annulled. 
Again,  if  a  woman  give  a  man  land  upon  a  promise  of  mar- 
riage, and  he  then  refuse  to  marry  her,  and  continue  to  hold 
the  land,  this  is  a  fraud  for  which  the  law  will  give  the  woman 
proper  relief.  So,  on  the  other  hand,  if  a  man  should,  after 
much  solicitation  and  hesitancy,  convey  land  without  ade- 
quate pecuniary  consideration  to  a  woman  who  had  promised 
to  marry  him,  and  who  had  thereby  gained  great  influence 
over  him,  her  refusal  to  marry  him  would  afford  him  ground 
for  rescinding  the  conveyance":  1  Bigelow  on  Fraud,  351. 
Another  statement  of  the  law  is:  "Owing,  moreover,  to  the 
confidential  relation  which  subsists  between  the  parties,  an 
antenuptial  contract  which  appears  to  have  been  unfairly  pro- 
cured will  be  set  aside":  Schouler  on  Domestic  Relations, 
sec.  183. 

'  The  decision  in  the  case  of  McNutt  v.  McNuti,  116  Ind.  545, 
does  not  control  this  case,  nor  is  it  at  all  relevant,  except  upon 
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the  single  question  of  consideration.  In  that  case  no  element 
of  fraud  on  the  part  of  the  husband  entered  into  the  case  as 
there  considf^red  and  decided.  Here,  consideration  is  not  a 
controlling  element,  but  is  a  fact  to  be  considered,  in  connec- 
tion with  other  facts,  upon  the  question  of  fraud. 

We  think  that  the  appellant  has  a  right  to  show  the  mis- 
conduct of  the  husband  after  marriage,  not  for  the  purpose 
of  showing  that  the  antenuptial  contract  was  procured  by 
fraud, —  upon  that  question  it  exerts  no  influence  whatever, — 
but  for  the  purpose  of  showing  that  the  act  of  the  wife  in  bring- 
ing suit  was  not  premature. 

Judgment  reversed. 


Antenuptial  CtoNTRAcrrs.  — The  relation  of  persona  betrothed  is  one  ol 
anbonnded  confidence,  especially  on  the  part  of  the  woman.  Snch  persons 
cannot  be  regarded  as  in  the  same  category  with  buyers  and  sellers,  or  as 
dealing  with  each  other  at  arm's-length:  KUm  v.  Kline,  57  Pa.  St,  120;  98 
Am.  Dec.  206.  Antenuptial  agreements  are  severely  scrutinized  by  the 
courts;  and  owing  to  the  confidential  relations  of  the  parties,  it  seems  that 
the  presumption  is  against  their  validity,  and  that  the  burden  of  proof  is  on 
the  husband  to  prove  the  perfect  fairness  of  the  transaction :  Pierce  v.  Pierce, 
71  N.  Y.  154;  27  Am.  Rep.  22,  and  note  (in  which  the  state  of  facts  was  not 
unlike  that  in  the  principal  case).  For  a  case  in  which  the  evidence  was  held 
sufficient  to  warrant  a  finding  that  an  intending  wife  was  induced  to  sign 
the  contract  by  a  fraudulent  misrepresentation  as  to  its  contents,  see  Peaalee 
V.  Peaslee,  147  Mass.  171.  So  where  a  widow  induced  a  man  to  marry  her  on 
her  oral  promise  that  the  proceeds  of  her  land  should  go  to  their  support 
after  marriage,  and  about  eighteen  months  after  the  marriage  delivered  to 
her  daughters  by  her  former  marriage  deeds  of  the  land,  for  the  consideration 
of  love  and  aflfection  only,  which  she  had  executed,  without  the  knowledge  or 
consent  of  her  husband,  just  on  the  eve  of  her  marriage,  it  was  held  that  the 
husband  might  maintain  an  action  during  the  life  of  the  wife  to  set  the  deeds 
aside:  Oreen  v.  Orecn,  34  Kan.  740;  55  Am.  Rep,  256.  For  two  cases  in 
which  it  was  held  that  the  wife  could  not  repudiate  an  antenuptial  settle- 
ment, by  which  she  had  relinquished  all  her  future  interest  in  his  estate, 
see  Neely'a  Appeal,  124  Pa.  St.  406;  10  Am.  St  Bep.  594;  Kesler't  Batate, 
143  Pa.  St.  3S6;  24  Am.  St.  Rep.  557. 
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Backer  v.  PrNB. 

[130  Indiana,  283.] 
Falsb  Reprbsbntatiok  A3  TO  Fact  Contained  in  Public  Rbcord  mat 

BE  Relied  upon.  —  A  false  representation  made  for  a  fraadulent  par. 

pose  may  be  relied  upon  by  the  party  to  whom  it  is  made,  although  the 

representation  is  of  a  fact  contained  in  a  public  record. 
Notice  of  Facts  Exhibited  in  Public  Record,  Parties  Bound  to  Takk. 

—  Parties  are  bound,  in  the  absence  of  fraud,  to  take  notice  of  facta  ex> 

hibited  in  a  public  record. 
SUBROQATION,    PERSON   WhO   ADVANCES   MONKT  TO    DiSCHAROK   LlKNS  EW- 

titled  to,  when.  —  Where  a  debtor,  by  fraudulent  representations,  in- 
duces a  person  to  advance  money  to  pay  off  liens  on  the  debtor's  property 
to  redeem  the  debtor's  property  from  execution  sale,  and  to  release  a 
judgment  of  his  own  against  the  debtor  which  was  a  lien  on  the  debtor's 
property,  such  person  will,  as  against  the  debtor,  be  subrogated  to  the 
rights  of  the  persons  whose  liens  his  money  discharged. 

Volunteer,  One  Who  Advances  Money  to  Pay  off  Liens  m  not. — A 
person  who,  in  order  to  protect  his  own  interest,  advances  money  to  pay 
off  liens,  is  not  a  volunteer. 

LiKN  Kept  Alive  where  Equity  Requires  It,  —  A  lien  will  be  kept  alive 
where  equity  requires  it,  and  the  parties  intended  that  it  should  not  be 
extinguished. 

Subrogation,  Doctrine  of.  Applicable,  though  Rights  of  Third  Per- 
sons Intervene,  when.  —  Where  a  mortgagee,  induced  by  the  fraud- 
ulent representations  of  the  mortgagor  that  his  mortgage  would  thereby 
become  the  senior  lien,  pays  money  to  remove  prior  liens  on  the  prop- 
erty, he  is  entitled  to  be  subrogated  to  the  rights  of  the  holders  of  such 
prior  liens,  as  against  a  person  whose  lien  is  prior  to  the  lien  of  the 
mortgage,  but  junior  to  the  liens  satisfied. 

Redemption,  Last  Day  for.  Falling  on  Sunday.  —  Where  the  last  day 
for  redemption  is  Sunday,  it  may  be  made  on  the  next  day. 

Computation   of  Time  within   Which    Redemption  can  bk   Madb. 

In  computing  the  time  within  which  redemption  from  a  sheriff's  sale 
can  be  made,  the  day  of  the  sale  must  be  excluded. 

W.  Henning,  A.  Gilchrist,  and  C.  A.  De  Bruler^  for  the  ap- 
pellant. 

C  H.  Mason  and  S.  K.  Connor,  for  the  appellees. 

Elliott,  C.  J.  The  complaint  of  the  appellee  states  these 
material  facts:  On  the  twelfth  day  of  May,  1888,  the  appellee 
recovered  judgment  against  John  B.  Friedl  for  $1,307.  At 
the  time  the  judgment  was  recovered  there  were  several  other 
judgments  against  Friedl  prior  to  that  recovered  by  the  ap- 
pellee. One  of  the  prior  judgments  was  in  favor  of  John 
Richardt.  On  this  judgment  an  execution  was  issued,  and 
the  real  estate  in  controversy  sold.  John  T.  Patrick  bought 
the  land  from  the  purchaser  at  the  sale  and  received  a  certifi- 
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cate  from  the  sheriff.     On  the  twenty-second  day  of  June, 

1888,  Friedl  asked  the  appellee  to  assist  him  in  paying  the 
lien  acquired  by  Patrick,  and  falsely  and  fraudulently  repre- 
sented to  him  that  his  judgment  and  the  lien  of  Patrick  were 
the  only  liens  on  the  land,  except  a  judgment  in  favor  of 
Sarah  Cooper  and  one  in  favor  of  Joshua  H,  Grover.  The  ap- 
pellee consented  to  advance  the  money  required  to  redeem 
the  land  from  the  sale  made  to  Patrick  on  the  Richardt  judg- 
ment, and  Friedl  agreed  to  execute  a  mortgage  to  secure  the 
appellee.  The  money  was  advanced  and  the  mortgage  exe- 
cuted. The  land  was  redeemed  from  the  sale  made  to  Pat- 
rick on  the  Richardt  judgment,  and  Friedl  received  from  the 
clerk  a  certificate  of  redemption.  Relying  upon  the  represen- 
tations of  Friedl,  the  appellee  entered  satisfaction  of  the 
judgment  in  his  favor  against  Friedl.  He  received  no  con- 
sideration for  such  entry  of  satisfaction  except  the  promise, 
and  the  mortgage  executed  by  his  debtor.  After  the  entry  of 
satisfaction  tlie  appellee  learned  that  the  appellant  held  an 
unsatisfied  judgment  against  Friedl,  amounting  to  fifteen 
hundred  dollars.  The  appellant  claims  that  he  is  the  holder 
of  a  deed  from  the  sheriff  executed  pursuant  to  a  sale  made 
upon  his  judgment,  and  that  his  rights  and  interests  are  par- 
amount to  those  of  the  appellee.     On  the  tenth  day  of  June, 

1889,  the  redemption  was  made  from  the  sale  to  Patrick,  that 
day  of  the  week  being  Monday.  The  judgment  on  which  the 
Bale  t(»  Patrick  was  made  was  rendered  on  the  third  day  of 
May,  1887;  the  Beilefield  judgment  was  rendered  on  the 
thirteenth  day  of  the  same  month;  the  appellant's  judgment 
was  rendered  on  the  eighth  day  of  July,  1887,  and  the  appel- 
lee's judgment  was  rendered  on  the  twelfth  day  of  May,  1888. 

It  appears  from  our  synopsis  of  the  complaint  that  the  lien 
of  the  Richardt  judgment  is  the  paramount  one,  and  the  sale 
to  Patrick  the  senior  sale,  so  that  if  the  appellee  succeeded  to 
the  rights  of  Patrick  he  has  a  senior  lien;  and  if  he  has  such 
a  lien,  the  rights  of  the  appellant  ought,  in  equity  and  good 
conscience,  to  yield  to  his  senior  lien.  If  the  equities  of  the 
appellee  are  strong  enough  to  entitle  him  to  subrogation  as 
against  the  appellant,  equity  will  decree  subrogation,  and  re- 
move all  obstacles  to  its  effective  operation. 

If  the  question  were  confined  to  Friedl,  the  judgment  debtor, 
and  the  appellee,  the  case  would  be  entirely  free  from  diffi- 
culty. There  can  be  no  doubt  that  the  representations  of 
Friedl  were  fraudulent,  nor  can  there  be  any  doubt  that  the 
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appellee  had  a  right  to  rely  on  them.  It  is  established  law 
that  a  false  representation  made  for  a  fraudulent  purpose  may 
be  relied  upon  by  the  party  to  whom  it  is  made,  although  the 
representation  is  of  a  fact  contained  in  a  public  record:  Camp' 
bell  V.  Frankem,  65  Ind.  591;  Dodge  v.  Pope,  93  Ind.  480  (486); 
Ledbetter  v.  Davis,  121  Ind.  119;  Fisher  v.  Tuller,  122  Ind.  31 
(34);  Bristol  v.  Braidwood,  28  Mich.  191. 

If  the  appellee  and  the  judgment  debtor  were  here  the  only 
litigants,  we  should  not  have  the  slightest  hesitation  in  adjudg- 
ing that  as  the  false  representations  of  the  debtor  induced  the 
appellee  to  advance  the  money,  pay  the  liens,  redeem  the  prop- 
erty, and  satisfy  his  own  judgment,  the  latter  is  entitled  to 
subrogation  to  the  rights  of  the  persons  whose  liens  his  money 
went  to  pay:  Shnttuck  v.  Cox,  128  Ind.  293;  Lowrey  v.  Byers, 
80  Ind.  443.  What  fraud  creates,  equity  will  destroy;  and  as 
the  fraud  of  the  debtor  is  the  only  obstacle  that  bars  the  ap- 
pellee's way  to  a  complete  right  under  his  mortgage,  equity 
would  destroy  that  obstacle,  if  the  author  of  the  fraud  were  the 
only  person  interested.  But  the  appellant  is  an  interested 
party,  and  he  is  not  connected  with  the  fraud  of  the  judgment 
debtor.  It  is  because  his  interests  are  involved,  and  not  be- 
cause those  of  the  debtor  are  affected,  that  the  case  is  one  of 
some  difficulty. 

The  appellant  possessed  rights  under  his  judgment,  and  of 
those  rights  the  appellee  was  chargeable  with  notice.  Parties 
are  bound,  in  the  absence  of  fraud,  to  take  notice  of  the  facts 
exhibited  in  a  public  record:  Taylor  v.  Morgan,  86  Ind.  295; 
Caley  v.  Morgan,  114  Ind.  350.  We  must  therefore  consider 
and  decide  this  case  upon  the  theory  that  the  appellee  had 
notice  of  the  rights  of  the  appellant,  in  so  far  as  they  were 
disclosed  by  the  record. 

The  rights  of  the  appellant  under  his  judgment  were  subor- 
dinate to  those  of  the  holder  of  the  Patrick  claim,  so  that  if 
the  appellee  is  subrogated  to  the  rights  of  Patrick,  he  neces- 
sarily possesses  the  senior  right.  We  think  he  is  subrogated 
to  those  rights.  He  was  in  no  sense  a  volunteer;  for  he  had 
his  own  judgment,  which  gave  him  an  interest  he  had  a 
right  to  protect,  and,  moreover,  he  advanced  money  to  pay  off 
liens  upon  the  faith  of  the  debtor's  representations.  The 
money  he  advanced  was  used  to  pay  off  liens,  and  it  was  their 
payment  that  lets  in  the  lien  of  the  appellant,  if  it  can  come 
in  at  all.  If  the  sale  on  the  Richardt  judgment  had  not  been 
vacated,  it  would  have  completely  cut  off  all  junior  liens.     It 


284  Backer  v.  Pyne.  [Indiana, 

is  clear  that  there  was  a  right  to  pay  subsisting  liens,  that 
the  appellee  believed  that  he  was  protecting  his  own  interests 
by  paying  them,  and  that  there  was  no  intention  on  his  part 
to  extinguish  any  prior  lien,  so  as  to  let  in  junior  liens,  such 
as  that  of  the  appellant.  If  the  prior  lien  is  not  extinguished, 
it  exists  in  some  person;  and  that  person  must  be  the  ap- 
pellee, for  he  advanced  the  money  which  paid  it,  but  he  did 
not  advance  it  to  extinguish  the  lien.  On  the  contrary,  he 
advanced  the  money  with  the  intention  of  protecting  an  in- 
terest that  he  had  a  right  to  protect,  and  his  equities  are  su- 
perior to  those  of  the  appellant.  He  does  not  displace  or 
crowd  out  the  lien  of  the  appellant,  for  he  can  only  secure  the 
senior  lien  by  his  right  of  subrogation  to  the  lien  of  Patrick, 
which  is  the  paramount  one.  His  own  judgment  does  not 
mount  above  that  of  the  appellant.  It  is  a  familiar  principle 
of  equity  jurisprudence  that  a  lien  will  be  kept  alive,  where 
equity  requires  it,  and  the  parties  intended  that  it  should  not 
be  extinguished:  Troost  v.  Davis,  31  Ind.  84;  Hanlon  v.  Do- 
herty,  109  Ind.  37;  Strohm  y.  Good,  113  Ind.  93;  Elston  r. 
Castor,  101  Ind.  426;  51  Am.  Rep.  754;  Hewitt  v.  Powers,  84 
Ind.  295;  Smith  v.  Ostermeycr^  68  Ind.  432;  Howe  v.  Woodruffs 
12  Ind.  214. 

The  doctrine  of  subrogation  is  applicable  here,  notwith- 
standing the  fact  that  the  rights  of  a  third  person  have  inter- 
vened. Here  the  third  person  has  in  no  respect  changed  posi- 
tion; he  has  done  nothing  upon  the  faith  of  the  acts  performed 
by  the  party  who  invokes  the  doctrine  of  subrogation.  He  holds 
the  same  debt  and  the  same  security  that  he  held  before  the 
appellee  acted  in  the  matter.  His  claim  is,  that  he  occupies 
a  better  position  than  he  would  have  done  had  there  been  no 
redemption  from  the  Patrick  sale.  He  asks  to  profit  by  the 
acts  of  another,  who  believed  tliat  he  was  protecting  his  own 
interests  and  preventing  the  sacrifice  of  property  by  advan- 
cing money  to  his  embarrassed  debtor.  Clearly,  the  right  of 
subrogation  existed  as  against  the  debtor,  and  the  position  of 
the  appellant,  although  he  is  a  third  person,  is  not  such  as  to 
defeat  the  right:  Payne  v.  Hathaway,  3  Vt.  212.  The  money 
was  paid  by  the  appellee  under  the  belief  that  his  mortgage 
became  the  senior  lien,  and  he  is  entitled  to  seize  whatever 
liens  he  paid  that  will  protect  him  from  the  claims  of  persons 
whose  liens  are  junior  to  those  he  paid:  Sidener  v.  Pavey,  77 
Ind.  241;  Johnson  y.  Barrett,  117  Ind.  551;  10  Am.  St.  Rep. 
83;  Morrow  v.  United  States  etc.  Co.,  96  Ind.  21;  Bodkin  v. 
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Merit,  102  Ind.  293;  Weiss  v.  Guerineau,  109  Ind.  438;  Cock- 
rum  V.  West,  122  Ind.  372;  Erwin  v.  Acker,  126  Ind.  133. 
The  appellee  did  not  therefore  redeem  simply  as  a  judgment 
creditor  or  mortgagee,  but  in  the  capacity  of  owner;  for  the 
advancement  of  the  money  to  the  owner  for  that  specific  pur- 
pose, and  the  use  of  it  for  that  purpose  by  him,  entitle  the 
appellee  to  full  subrogation  to  his  rights.  But  having  re- 
deemed, all  his  rights  as  a  lien-holder  attach,  and  may  be  en- 
forced. The  redemption,  it  is  true,  was  directly  made  by  the 
judgment  debtor,  but  it  was  made  with  the  money  advanced 
to  him  by  the  appellee  for  that  purpose,  and  one  of  the  prin- 
cipal reasons  for  advancing  the  money  was  to  give  seniority 
to  the  appellee's  mortgage,  so  that  the  redemption  inured  to 
the  benefit  of  the  appellee.  The  authorities  to  which  we  have 
referred  sustain  this  conclusion,  and  it  is  sustained  by  other 
decisions.  It  is  sustained  by  the  cases  which  hold  that  where 
money  is  loaned  to  an  infant,  and  he  uses  it  in  buying  neces- 
saries, the  lender  is  subrogated  to  the  rights  of  the  seller  of 
these  articles:  Price  v.  Sanders,  60  Ind.  310;  Conny.  Coburn, 
7  N.  H.  368;  26  Am.  Dec.  746.  It  is  sustained  by  the  cases 
which  hold  that  where  a  party  is  compelled  to  pay  a  bond 
executed  by  an  officer,  he  is  subrogated  to  the  rights  of  the 
state  or  nation  to  whom  the  bond  was  executed:  Hunter  v. 
United  States,  5  Pet.  173;  Robertson  v.  Trigg,  32  Gratt.  76.  It 
is  sustained  by  the  many  cases  which  hold  that  where  one 
pays  off  a  senior  mortgage  upon  a  representation  of  the  mort- 
gagor that  it  is  the  only  lien  on  the  land,  he  is  entitled  to  sub- 
rogation to  the  rights  of  the  mortgagee:  Sidener  v.  Pavey,  77 
Ind.  241,  and  authorities  cited. 

The  complaint  states  facts  entitling  the  plaintiflf  to  some 
relief,  and  such  a  complaint  is  good  against  a  demurrer,  so 
that  we  need  not  inquire  whether  it  does  or  does  not  entitle 
the  appellee  to  all  the  relief  prayed:  Baylesa  v.  Glenn,  72 
Ind.  5. 

Counsel  on  both  sides  assume  that  the  question  as  to  the 
correctness  of  the  ruling  denying  a  new  trial  is  before  us,  and 
we  shall  so  treat  it,  although  it  very  clearly  appears  from  the 
assignment  of  errors  that  no  such  question  is  presented. 

The  only  point  that  we  need  give  attention  in  considering 
the  ruling  denying  the  motion  for  a  new  trial  is  that  made 
by  appellant's  counsel  as  to  the  rule  for  computing  the  time 
for  redemption.  Their  contention  is,  that  as  the  sale  waa 
made  on  the  ninth  day  of  June,  1888,  and  the  money  was  paid 
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to  the  clerk  and  a  right  to  redeem  asserted  on  the  tenth  day 
of  June,  1889,  the  attempt  was  ineffective.  As  the  ninth 
day  of  June,  1889,  fell  on  Sunday,  the  redemption  was  well 
made  on  the  Monday  following,  provided  a  redemption  on 
Sunday,  the  9th,  would  have  been  effective.  Where  the  last 
day  for  redemption  is  Sunday,  it  may  be  made  on  the  next 
day:  Rev.  Stats.  1881,  sec.  1280;  Hogw,  v.  McClintock,  76 
liui.  205. 

It  is  contended,  however,  that  the  year  for  redemption  ex- 
pired on  the  eighth  day  of  June,  1889,  and  that  a  redemption 
on  the  ninth  day  of  that  month  would  not  have  been  suffi- 
cient. We  think  it  clear  that  the  statutory  rule  for  the  com- 
putation of  time  governs  the  case,  and  under  that  rule  the  day 
of  the  sale  must  be  excluded.  Our  decisions  have  applied  the 
rule  to  all  cases  affecting  matters  of  statutory  procedure:  State 
V.  Thorn,  28  Ind.  306;  Towell  v.  Hollweg,  81  Ind.  154;  English 
V.  Dickey,  128  Ind.  174.  The  decision  in  Liggett  v.  Firestone, 
96  Ind.  260,  was  not  directed  to  the  question  of  the  rule  for 
the  computation  of  time;  the  only  question  there  decided  was 
that  the  year  for  redemption  did  not  begin  to  run  until  the 
payment  of  the  bid  by  the  purchaser  at  the  sheriff's  sale. 
What  was  there  said  is  to  be  understood  as  addressed  to  the 
question  there  under  investigation,  and  thus  understood,  it 
does  not  affect  the  question  here  under  consideration. 

Judgment  affirmed. 


Records  —  Parties  Charged  with  Facts  Contained  in. — One  pur- 
chasing land  is  charged  with  constructive  notice  of  such  entries  in  th« 
reception-book  or  index  in  the  registrar's  office  as  are  by  law  required  to  be 
made:  Ahem  v.  Freeman,  46  Minn.  156;  24  Am.  St.  Rep.  206.  A  recorded 
judgment  concerning  land  is  notice  to  subsequent  purchasers,  in  the  absence 
of  fraud  or  misrepresentation,  and  equity  will  not  relieve  against  negligence 
in  failing  to  examine  the  record:  Bunn  v.  Lindsay,  95  Mo.  250;  6  Am.  St. 
Rep.  48.  Purchasers  of  land  are  deemed  to  have  notice  of  every  fact  dis- 
elosed  by  the  record  affecting  their  title,  and  every  other  fact  which  an 
inquiry  suggested  by  the  record  would  have  led  up  to:  McPherson  v.  BolUns, 
107  N.  Y.  316;  1  Am.  St.  Rep.  826,  and  note;  Knappv.  Bailey,  79  Me.  195; 
1  Am.  St.  Rep.  295,  and  note;  Craig  v.  Leiper,  2  Yerg.  19.3;  24  Am.  Dec. 
479.  For  a  full  discussion  of  implied  or  constructive  notice,  see  note  to 
Parker  v.  Conner,  45  Am.  Rep.  184. 

Subrogation  — Who  Entitled  to.  —  Mortgagees  discharging  a  pre- 
existing lien  on  the  mortgaged  premises  are  entitled  to  be  subrogated  thereto, 
if  they  acted  in  good  faith:  SpauUlimj  v.  Harvey,  129  Ind.  106;  28  Am.  St. 
Rep.  176.  A  creditor  who,  in  order  to  preserve  his  own  security,  is  com- 
pelled to  pay  a  prior  lien  held  Ijy  another  creditor  will  be  subrogated  to  the 
rights  of  such  creditor  to  tlie  extent  necessary  for  his  own  protection:  Heff- 
*!«•»  V.  JUildtell,  lOG  Mo.  365;  27  Am.  St.  Rep.  350,  and  note.     When  one 
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person  discharges  an  obligation  which  primarily  rests  upon  another,  he 
should  be  subrogated  to  the  place  of  the  injured  party  or  the»creditor  in 
respect  to  the  party  who  is  primarily  liable:  Began  v.  New  Ywk  etc.  R.  R. 
Co.,  60  Conn.  124;  25  Am.  St.  Eep.  306,  and  note;  Johmon  v.  Barrett,  117 
Ind.  551;  10  Am.  St.  Rep.  83,  and  note. 

Subrogation  —  Merb  Volunteer  not  Entitled  to. — To  justify  the 
application  of  the  doctrine  of  subrogation,  the  person  paying  a  debt  for 
which  another  is  primarily  liable  must  have  acted  under  the  compulsion  of 
saving  himself  from  loss,  and  not  as  a  mere  volunteer:  Ojyp  v.  Ward,  125 
Ind.  241;  21  Am.  St.  Rep.  220,  and  note;  Mosier't  Appeal,  56  Pa.  St.  76;  93 
Am.  Dec  783,  and  note;  Bunn  v.  Lindsay,  95  Mo.  250;  6  Am.  St.  Rep.  48, 
and  note. 

Liens  —  When  Kept  Alive.  —  A  lien  will  be  kept  alive  under  some  cir. 
enmstances,  in  favor  of  one  who  has  paid  the  lieu-holder,  although  the  latter 
has  satisfiad  and  discharged  it  of  record;  but  whore  the  equity  is  a  latent 
one,  the  lien  will  not  be  kept  alive,  to  the  prejudice  of  a  subsequent  bona  ^ide 
purchaser:  Richards  v.  Oriffitli,  92  Cal.  49:i;  27  Am.  St.  Rep.  156. 

Redemption  —  Computation  of  Time  for.  —  If  the  day  of  the  month 
on  which  the  right  to  redeem  from  a  tax  sale  falls  on  Sunday,  it  should  not 
be  computed,  and  the  owner  should  be  allowed  all  of  the  following  Monday 
in  which  to  redeem:  Oage  v.  Dams,  129  III.  236;  16  Am.  St,  Rep.  260.  To 
tb«  Min«  affect,  see  Uidu  v.  NeUonf  45  Kau.  47;  23  Am.  St.  Rep.  709. 
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(130  Indiana,  306.] 

Foweb  oh  ArroRNET  to  Assign  Judoment  need  not  be  Recorded.  — 
The  statute  requiriug  a  power  of  attornay  to  bo  recorded  does  not  apply 
to  a  power  to  assign  judgments. 

Lien  op  Judgment  Paid  off  Kept  Alive  bt  Equity  when. — Wlien 
the  purchaser  of  land  pays  off  a  judgment  for  which  he  is  not  liable, 
with  the  manifest  intention  to  keep  the  lien  thereof  alive,  equity  will 
preserve  it  for  his  protection  and  use  for  equitable  purposes. 

Merger  —  Doctrine  of,  not  Applicable  against  Person  Paying  Debt 
FOR  Which  He  is  not  Liable. — The  technical  doctrine  of  merger 
cannot  be  applied  against  a  person  not  liable  for  a  debt,  who  pays  it  off 
to  protect  property  acquired  from  the  person  primarily  liable. 

Merger  not  Prevented,  where  Fraud  ok  Wrong  would  Result, 

Merger  is  never  prevented  when  fraud  or  wrong  would  result  if  it  were 
defeated.  If  a  legal  rule  secures  justice,  equity  does  nothing  to  defeat 
its  operation,  but  gives  it  complete  and  effective  force. 

Sheriff's  Sale — Land  Retained  by  Debtor  to  be  Sold  before  That 
Aliened.  — Land  subject  to  the  lien  of  a  judgment  must  be  sold  in  the 
inverse  order  of  its  alienation,  commencing  with  that  remaining  in  the 
judgment  debtor,  and  going  next  to  tliat  last  sold  by  him,  and  one  who 
has  ]iurchased  land  from  the  judgment  debtor  while  it  was  subject  to 
the  lien  of  the  judgment  may,  by  a  timely  and  appropriate  application 
to  a  court  of  equity,  compel  the  sheriff  to  first  sell  the  laud  remaining 
in  the  hands  of  the  debtor  and  the  lands  sold  by  him  in  the  inverse 
order  of  their  sale. 


288  Boos  V.  Morgan.  [Indiana, 

SATisrACTioir  aw  Jcdqmknt,  Entry  of,  EQCivALBirr  to  Patmbnt  when. 

—  Where  a  judgment  creditor  bays  at  his  own  sale,  his  entry  of  iiatis* 

faction  of  the  judgment  is  equivalent  to  payment  in  money. 
Salb  on   Satisfibd  J  UDOHSNT  Vuii>.  —  A  sheriff 's  sale  upon  a  satisfied 

judgment  is  void. 
JuDOMKNT  Creditor  Butino  at  his  Own  Sale  not  Bona  Fide  Pur- 

CHASER.  —  A  judgment  creditor  who  purchases  at  his  own  sale  is  charge* 

able  with  notice  of  all  irregularities,  for  he  is  not  a  bona  fide  purchaser. 
Sheriff's  Sale  Merelt  Irreqular  not  Collaterally  ArrACKABLE.  — 

A  sheriff 's  sale  which  is  merely  irregular  cannot  be  attacked  collaterally. 
LiTY,  HOW  Far  Satisfaction  of  Jddqment.  —  A  levy  is  Tprima  facie  a 

satisfaction  of  the  judgment  to  the  extent  of  the  value  of  the  property 

levied  npon. 
Judgment  ExTiNOxrisHBD  by  Salb  when.  — The  sale  of  land  under  execu* 

tion  and  the  payment  of  the  bid,  when  it  is  sufficient  to  satisfy  the 

amount  due,  extinguish  the  judgment. 

B.  F.  Ibach,  B.  M.  Cobb,  and  C.  W.  WatUns,  for  the  appel- 
lant. 

/.  B.  Kenner  and  U.  S.  Lesh,  for  the  appellees. 

Elliott,  C.  J.  The  appellant  alleges  in  his  complaint  that 
on  the  fifteenth  day  of  April,  1876,  Milton  Hendrix  recovered 
a  judgment  against  the  appellee  Lucas  for  $917,  in  the  Hunt- 
ington circuit  court;  that  Lucas  was  then  the  owner  of  three 
parcels  of  land  situate  in  Huntington  County,  and  described 
in  the  complaint;  that  one  of  the  parcels  was  of  the  value  of 
four  hundred  dollars;  that  Lucas  sold  it  to  Henry  Kemp; 
that  the  other  parcel  was  of  the  value  of  twelve  hundred  dol- 
lars; that  Lucas  sold  to  the  appellee  Morgan  the  second  of 
the  parcels  of  land  for  one  thousand  dollars;  that  the  thini 
parcel  of  land  was  of  the  value  of  fifteen  hundred  dollars,  and 
was  sold  to  John  Edgar;  that  the  judgment  in  favor  of  Hen- 
drix was  a  lien  upon  all  of  the  several  parcels  of  land.  The 
complaint  further  alleges  that  after  Morgan  purchased  of 
Lucas  the  second  parcel  of  land,  Lucas  became  the  owner  of 
another  parcel;  that  this  last  or  fourth  parcel  was  purchased 
from  Lucas  by  the  appellant;  that  the  appellant  paid  the  full 
value  of  the  land,  and  received  a  warranty  deed  therefor;  tliat 
at  the  time  of  his  purchase  of  the  fourth  parcel  of  land  from 
Lucas  the  appellant  had  no  actual  notice  or  knowledge  of  the 
existence  of  the  Hendrix  judgment;  that  Lucas  was,  at  the 
time  of  the  appellant's  purchase,  the  owner  of  personal  prop- 
erty of  the  value  of  two  thousand  dollars,  and  real  property  of 
the  value  of  two  thousand  dollars;  that  all  of  this  property 
-"Af  g-tva*'^  '*"  Huntington  County  and  subject  to  execution. 
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It  ia  also  alleged  in  the  complaint  that  Lucas  became  the 
owner  of  another  parcel  of  land  before  the  sale  to  the  appel- 
lant; that  the  land  of  which  he  became  the  owner  was  sold 
by  Lucas  since  the  appellant  became  the  owner  of  the  fourth 
parcel  of  land ;  that  on  the  seventh  day  of  October,  1880,  John 
Morgan  paid  the  Hendrix  judgment;  that  "Morgan  attempted 
to  take  an  assignment  of  the  judgment,  which  attempt  was 
made  in  the  order-book  by  one  L.  P.  Milligan  under  and  by 
virtue  of  a  pretended  power  of  attorney,  wliich  power  of  attor- 
ney was  never  recorded  ";  that  on  the  third  day  of  April, 
1880,  Hendrix  caused  an  execution  to  be  issued  on  his  judg- 
ment; that  the  sheriff  levied  the  execution,  but  returned  it  with- 
out a  sale,  and  a  venditioni  exponas  was  issued;  that  a  sale  was 
made  of  the  lands  on  this  last  writ,  and  the  lands  purchased 
by  Morgan;  that  he  entered  satisfaction  on  the  record  of  the 
judgment  assigned  to  him.  It  is  still  further  alleged  in  the 
complaint  that  the  appellant  had  no  notice  of  the  judgment 
or  the  jiroceedings  thereunder  until  after  the  sale;  that  he 
then  examined  the  records,  and  found  that  the  judgment  had 
been  entered  satisfied;  that  the  writ  on  which  the  sale  was 
made  was  issued  with  the  entry  of  satisfaction  uncanceled, 
and  without  any  disposition  of  the  property  levied  upon  under 
the  former  writs,  or  any  order  vacating  the  first  sale;  that  the 
appellant  had  no  notice  of  the  last  sale  until  long  after  it  was 
made. 

The  position  first  assumed  by  counsel  is,  that  the  assign- 
ment of  the  judgment  by  Milligan,  the  attorney  in  fact  of  the 
original  judgment  creditor,  was  ineffective  because  the  power 
of  attorney  was  not  recorded.  There  is  no  strength  in  this 
position.  If,  as  the  coniplaint  tacitly  concedes,  Milligan  was 
the  attorney  in  fact  of  the  judgment  creditor,  the  assignment 
is  not  inefi'ective  merely  because  the  instrument  investing  the 
attorney  with  authority  was  not  recorded.  The  statute  re- 
quiring a  power  of  attorney  to  be  recorded  does  not  apply  to 
a  power  to  assign  judgments. 

A  more  serious  question  than  that  disposed  of  arises  on  the 
contention  that  Morgan  paid  the  judgment.  The  complaint 
avers  that  he  did  pay  it,  but  it  also  shows  that  he  took  an  as- 
signment of  it.  We  think  it  quite  clear  that  if  Morgan  had 
extinguished  the  judgment  by  payment,  he  could  not  use  it  to 
the  injury  of  the  appellant,  as  the  latter  had  a  right  in  equity 
to  have  the  other  property  of  the  judgment  debtor  first  sub- 
jected to  the  payment  of  the  judgment  lien.     As  Morgan  was 
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not  primarily  liable  for  the  judgment,  and  as  he  did  take  an 
assignment  of  the  judgment,  the  conclusion  required  by  the 
authorities  is,  that  he  did  not  extinguish  the  judgment.  It  is 
settled  beyond  controversy  that  where  the  purchaser  of  land 
pays  off  a  judgment  for  which  he  is  not  liable,  and  there  is  an 
intention  manifested  to  keep  the  lien  alive,  equity  will  pre- 
serve it  for  his  protection  and  use  for  equitable  purposes: 
Troost  V.  Davis,  31  Ind.  34;  Hanlon  v.  Doherty,  109  Ind.  37; 
Strohm  v.  Good,  113  Ind.  93;  Elston  v.  Castor,  101  Ind.  426; 
61  Am.  Rep.  754;  Hewitt  v.  Powers,  84  Ind.  295;  Lowrey  v. 
Byers,  80  Ind.  443;  Smith  v.  Ostermeyer,  68  Ind.  432;  Howe  v. 
Woodruff,  12  Ind.  214;  Barnes  v.  Mott,  64  N.  Y.  397;  21  Am. 
Rep.  625.  We  hold,  upon  this  point,  that  the  payment  did 
not  extinguish  the  lien  of  the  judgment;  but  whether  equity 
will  suffer  Morgan  to  use  it  to  the  injury  of  the  appellant  is 
quite  another  question.  That  question  we  will  presently  con- 
sider. All  we  do  now  is  to  adjudge  that  there  was  no  com- 
plete or  absolute  extinguishment  of  the  judgment.  In  holding 
this  we  necessarily  affirm  that  the  case  is  not  within  the  rule, 
that  where  one  pays  off  a  judgment  for  which  he  was  primarily 
liable,  the  judgment  is  extinguished. 

The  authorities  to  which  we  have  referred  conclusively 
answer  the  appellant's  contention  that  as  Morgan  was  the 
owner  of  the  fee,  the  lien  of  the  judgment  was  merged  when 
he  acquired  it  by  assignment.  It  is  a  settled  principle  of 
equity  jurisprudence  that  the  technical  doctrine  of  merger  can- 
not be  applied  against  a  party  not  liable  for  a  debt,  who  pays 
it  oflf  to  protect  property  acquired  from  the  person  primarily 
liable.  The  intention  and  the  situation  of  Morgan  prevented 
a  complete  and  absolute  merger,  and  kept  the  lien  of  the  judg- 
ment alive  in  his  favor  for  equitable  use:  2  Pomeroy's  Eq. 
Jur.,  sees.  791,  792,  797. 

The  remaining  question  upon  this  branch  of  the  case  would 
be  one  of  much  difKculty  if  it  were  not  settled  by  a  former  de- 
cision. Granting  that  there  was  no  complete  extinguishment 
of  the  judgment  either  by  payment  or  by  merger,  there  yet  re- 
mains the  question,  Can  Morgan  so  use  the  judgment  lien  as 
to  subject  the  land  of  the  appellant  to  sale  to  satisfy  it  ?  As 
the  initial  step  in  the  discussion,  we  state,  as  a  fundamental 
principle,  that  merger  is  never  prevented  when  fraud  or  wrong 
would  result  if  it  were  defeated:  Worthington  v.  Morgan,  16 
Sim.  547;  Hutckins  v.  Carleton,  19  N.  H.  487;  McGiven  v. 
Wheelocky  7  Barb.  22.     This  is  a  just  principle,  and  adherence 
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to  it  is  required  by  considerations  of  consistency  as  well  as 
considerations  of  justice.  A  legal  rule  stands,  unless  con- 
fronted by  a  superior  equity.  If  a  legal  rule  will  secure  jus- 
tice, equity  will  do  nothing  to  defeat  its  operation,  but,  on  the 
contrary,  will  do  all  in  its  power  to  give  it  complete  and  effect- 
ive force.  If,  therefore,  it  is  not  equitable  to  defeat  merger 
against  the  appellant,  as  to  him  equity  will  give  the  legal  doc- 
trine full  sway,  although  as  to  others  it  may  interpose  to  break 
down  the  rule  of  the  law.  Whether  the  appellant  is  in  such 
a  situation  as  to  ask  equity  to  allow  the  legal  rule  to  take  its 
course,  we  will  hereafter  determine  and  declare.  Another 
matter  demands  consideration  before  examining  the  question 
of  the  influence  exerted  by  the  position  which  the  appellant 
occupies,  and  that  is  this:  Morgan  must  rely  entirely  upon 
equity  to  prevent  a  merger  as  against  the  appellant,  and  if 
what  he  asks  is  unconscionable,  equity  will  not  lend  him  a 
helping  hand.  Equity  keeps  the  judgment  alive  only  that 
it  may  be  used  by  him  for  an  equitable  purpose.  He  cannot, 
therefore,  succeed  upon  equitable  principles,  unless  his  case 
is  one  in  which  good  conscience  requires  that  a  legal  rule  be 
broken  for  his  benefit,  and  the  judgment  kept  alive  in  further- 
ance of  justice.  The  legal  rule  is  against  him,  and  only  equity 
can  relieve  him.  His  appeal  is  to  a  court  of  conscience,  and 
it  will  be  fruitless  if  his  case  is  tainted  by  fraud  or  wrong: 
Kitts  V.  Wilson,  130  Ind.  492.  While  it  may  be  true  that 
there  is  no  complete  merger  under  the  legal  rule,  it  does  not 
follow  that  the  judgment  will  be  kept  alive  for  an  inequitable 
purpose. 

We  come  now  to  the  question,  What  is  the  equity  of  the 
situation?  If  it  is  with  Morgan,  the  appellant  must  fail;  if 
against  him,  the  legal  rule  must,  if  we  adhere  to  principle 
and  do  not  yield  to  the  former  decision,  prevail,  and  the 
appellant  succeed.  Appellees'  counsel  say:  "A  sale  of  one 
tract  of  land  is  not  invalid,  notwithstanding  one  who  was  a 
later  purchaser  might  have  an  order  in  equity  for  a  sale 
in  the  inverse  order  had  he  properly  applied  for  the  same.'* 
They  cite  Sansberry  v.  Lord,  82  Ind.  521.  It  seems  clear  that 
the  assertion  of  counsel,  if  it  correctly  states  the  rule,  proves 
that  their  client  is  in  no  situation  to  invoke  the  aid  of  equity 
to  overthrow  a  rule  of  law  for  his  benefit,  against  one  possess- 
ing such  equities  as  the  appellant  possesses.  In  the  case  to 
which  counsel  refer  it  was  said:  "  It  is  presumed  to  be  the 

duty  of  the  judgment  debtor,  as  between  himself  and  his  ven- 
AM.  St.  Kbp.,  Vol.  X.\X.-16 
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dee,  to  pay  the  judgment,  and  if  he  retains  any  of  the  property 
encumbered  by  it,  a  court  of  equity  will,  without  impairing 
the  lien,  require  the  judgment  creditor  to  first  exhaust  the 
property  held  by  tlie  debtor  so  as  to  protect  his  vendee." 
This  doctrine  is  strongly  against  the  appellee  Morgan,  for  he 
is  here  asking  the  aid  of  equity  to  break  a  legal  rule,  while  he 
is  himself  seeking  to  do  what  equity  condemns,  inasmuch  as 
he  is  asking  equity  to  assist  him,  while  he  is  at  the  same 
time  seeking  to  break  down  the  equitable  doctrine  that  prop- 
erty shall  be  sold  in  the  inverse  order,  commencing  with  that 
remaining  in  the  judgment  debtor,  and  going  next  to  the 
property  last  sold  by  the  debtor. 

The  rule  that  a  purchaser  of  land  may,  by  a  timely  and 
appropriate  application  to  a  court  of  equity,  have  lands  re- 
maining in  the  debtor  first  sold,  and  lands  sold  in  the  inverse 
order  of  their  sale  by  the  debtor,  is  a  familiar  and  well-estab- 
lished one:  Rickey  v.  Merriit,  108  Ind.  347;  Ritter  v.  Co8t,  99 
Ind.  80;  Caley  v.  Morgan,  114  Ind.  350;  12  Am.  &  Eng.  Ency. 
of  Law,  216,  note  1.  But  the  case  of  Caley  v.  Morgan,  114 
Ind.  350,  while  fully  recognizing  the  principle  stated  by  us, 
adjudged  that  it  is  not  applicable  to  such  a  case  as  this,  for 
the  reason  that  the  owner  of  the  land  did  not  ask  the  assist- 
ance of  a  court  of  equity  before  the  sale.  The  decision  in 
that  case,  although  not  directly  conclusive,  because  the  par- 
ties here  are  not  the  same  as  in  that  case,  must,  as  we  sup- 
pose, be  regarded  as  decisive  of  the  question  here  under 
immediate  mention,  inasmuch  as  the  judgment  there  in- 
volved, and  the  questions  there  under  discussion,  were,  with 
one  exception,  the  same  as  those  here  under  consideration. 
We  yield  to  the  decision  in  the  case  referred  to  with  reluc- 
tance, because  we  are  strongly  impressed  with  the  belief  that 
it  was  not  well  decided,  inasmuch  as  we  believe  that  while 
there  was  not  a  complete  merger,  Morgan  cannot  escape  the 
legal  rule  for  the  purpose  of  using  the  judgment  in  violation 
of  an  equitable  principle. 

There  is  in  the  present  case  one  important  and  material 
fact  not  in  the  case  of  Caley  v.  Morgan,  114  Ind.  350.  That 
fact  is  this:  Morgan  caused  the  land  to  be  exposed  to  sale 
without  having  the  first  sale  set  aside,  or  the  entry  of  satis- 
faction made  by  him  vacated.  That  fact  was  not  considered 
in  the  case  referred  to,  so  that  there  is  no  judgment  upon  it. 
As  the  record  exhibited  the  facts,  the  judgment  was  satisfied, 
the  first  sale  effective,  and  Morgan's  rights  under  that  sale 
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complete.  It  is  no  doubt  true  that  the  appellant  was  charged 
with  such  notice  as  the  record  imparted,  and  that  his  aver- 
ment that  he  had  no  actual  notice  of  the  judgment  lien  is  un- 
availing: Taylor  v.  Morgan,  86  Ind.  295.  But  he  had  a  right 
to  rely  upon  the  whole  record,  ai)d  part  of  the  record  informed 
him  that  the  judgment  was  satisfied,  and  that  part  of  the  rec- 
ord was  made  by  Morgan  himself.  If  the  appellant  is  bound 
by  the  record,  so,  also,  is  Morgan.  In  our  judgment,  Morgan 
had  no  right  to  disregard  the  first  sale  at  his  own  pleasure, 
and  make  a  second  one  after  having  the  judgment  entered 
satisfied.  If  a  stranger  had  bought  the  property,  we  think  it 
quite  clear  that  Morgan  could  not,  by  his  own  act,  have 
treated  the  sale  as  a  nullity.  The  sale  was  complete,  the 
receipt  of  Morgan  to  the  sheriflT  for  the  price  of  the  property 
was  as  effective  as  payment  in  actual  money  would  have 
been,  for  it  is  settled  that  where  a  judgnjent  creditor  buys  at 
his  own  sale  his  entry  of  satisfaction  of  the  judgment  is  equiv- 
alent to  payn  ent  in  money,  inasmuch  as  there  is  no  reason  for 
going  through  the  empty  form  and  idle  ceremony  of  handing 
the  money  over  to  the  sheriff  and  then  receiving  it  back  from 
him.  It  is  jilso  well  settled  that  a  sale  upon  a  satisfied  judg- 
ment is  void:  Chapin  v.  McLaren,  105  Ind.  563;  Myers  v. 
Cochran,  29  Ind.  256;  Slate  v.  Salyers,  19  Ind.  432;  Laval  v. 
Rowley,  17  Ind.  36. 

Morgan  was  the  purchaser  at  his  own  sale,  and  even  in 
ordinary  cases  would  be  held  chargeable  with  notice  of  all 
irregularities,  for  he  does  not  occupy  the  position  of  a  bona 
fide  purchaser:  Raub  v.  Heath,  8  Blackf  575;  Harrison  v.  Doe, 
2  Blackf.  1;  Keen  v.  Preston,  24  Ind.  395;  Hamilton  v.  Burch, 
28  Ind.  233;  Piel  v.  Brayer,  30  Ind.  332;  95  Am.  Dec.  699; 
Bole  V.  Newberger,  81  Ind.  274;  Carnahan  v.  Yerkes,  87  Ind. 
62;  Shirk  v.  Thomas,  121  Ind.  147;  16  Am.  St.  Rep.  381,  and 
authorities  cited;  Warren  v.  Hull,  123  Ind.  126;  Johnson  v. 
Jless,  126  Ind.  298  (311).  If  a  third  person  had  bought  the 
land  at  the  first  sale,  and  had  paid  his  bid,  the  receipt  of  the 
amount  paid  by  such  purchaser  by  the  execution  creditor 
would  unquestionably  have  extinguished  the  judgment:  Klip- 
pel  V.  Shields,  90  Ind.  81;  Shields  v.  Moore,  84  Ind.  440;  Moon 
V.  Jennings,  119  Ind.  130;  12  Am.  St.  Rep.  383;  Kr eider -v. 
Isenhice,  123  Ind,  10. 

The  appellee  directs  our  attention  to  several  authorities, 
which  we  have  examined,  but  we  find  nothing  in  them  which 
opposes  the  conclusion  we  have  stated.     The  case  of  Harrison 
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V.  Doe,  2  Blackf.  1,  is  adverse  to  the  appellees,  for  in  that  case 
it  was  held  that  the  sale  was  void  as  to  the  execution  creditor 
purchasing  at  his  own  sale,  but  it  is  tacitly  asserted  that  the 
rule  would  have  been  different  had  the  land  been  bid  off  by  a 
bona  fide  purchaser  at  the  sheriff's  sale.  The  decision  in 
Morss  v.  Doe,  2  Ind.  65,  is,  that  a  sale  where  there  is  no  ap- 
praisement is  void;  and  the  decision  in  Fletcher  w.  Holmes,  25 
Ind.  458,  is  to  the  same  effect.  In  Davis  v.  Campbell,  12  Ind. 
192,  it  was  held  that  a  sheriff's  sale  could  not  be  successfully 
attacked  in  a  collateral  proceeding  upon  the  ground  that  the^ 
sheriff  refused  to  levy  on  personal  property  of  the  debtor.  It 
is  evident  that  none  of  these  cases,  nor  any  of  a  similar  type, 
is  in  point  here;  for  here  there  is  of  record  a  satisfaction  of  the 
judgment. 

We  agree  fully  with  the  statement  of  appellee's  counsel  that 
there  are  cases  where  a  levy  may  be  abandoned,  but  we  cannot 
agree  that  the  rule  that  a  levy  may  be  abandoned  controls 
such  a  case  as  this,  where  the  record  affirmatively  shows  that 
the  first  sale  operated,  prima  facie  at  least,  to  satisfy  the  judg- 
ment. There  is  here  much  iQore  than  an  abandonment  of  a 
levy  and  much  more  than  the  abandonment  of  a  void  sale, 
for  the  sale  was,  so  far  as  the  record  shows,  so  effective  as  to 
induce  the  judgment  creditor  to  satisfy  the  judgment  of  rec- 
ord. Presumptively,  at  least,  the  sale  was  not  void  or  even 
voidable.  If  it  was  not  void,  the  appellees  had  no  right,  at 
their  sole  pleasure  and  mere  will,  to  treat  it  as  of  no  effect. 
They  cannot  occupy  inconsistent  positions  at  their  own  voli- 
tion. The  argument,  and  it  is  a  sound  one,  that  a  merely 
irregular  sale  cannot  be  collaterally  attacked,  strikes  strongly 
ut  the  very  foundation  of  the  appellee's  position.  If  an  irreg- 
ular sale  cannot  be  collaterally  assailed,  certainly  the  judg- 
ment creditor  cannot,  at  his  mere  will  or  pleasure,  repudiate  it 
and  again  expose  the  property  to  sale.  He  must  first  get  rid 
of  his  own  sale  and  his  own  entry  of  satisfaction.  The  ap- 
pellee Morgan  had  a  right  to  have  the  sale  vacated  if  it  waf 
illegal  or  irregular:  Clayton  v.  Glover,  3  Jones  Eq.  371;  GaU 
breath  v.  Drought,  29  Kan.  711.  But  having  made  the  sale, 
purchased  the  property,  entered  the  judgment  satisfied  of  rec- 
ord, he  has  no  right  to  ask  that  it  shall  be  presumed,  as 
against  a  bona  fide  purchaser  from  the  judgment  debtor,  that 
the  sale  was  illegal.  It  is  settled  that  prima  facie  a  levy  is  a 
satisfaction  of  the  judgment  to  the  extent  of  the  value  of  the 
property  levied  upon:  McCabe  v.  GoodwinCf  65  Ind.  288,  and 
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Authorities  cited;  Mclver  v.  Ballard,  96  Ind.  76;  Harmon  t. 
State,  82  Ind.  197.  There  is  much  more  reason  for  applying 
the  presumption  of  satisfaction  to  such  a  case  as  this,  than  to 
•a  case  where  there  is  nothing  more  than  a  levy,  for  here  there 
was  a  sale,  and  as  the  record  made  by  Morgan  himself  aflBrm- 
atively  shows,  a  satisfaction  of  the  judgment. 

We  adjudge,  without  going  further  in  this  case,  for  there  is 
no  necessity  for  doing  so,  that  the  complaint  shows  a  prima 
facie  satisfaction  of  the  judgment  upon  which  the  land  was 
eold,  and  that  the  complaint  is  at  least  sufficient  to  drive  the 
appellees  to  answer. 

Judgment  reversed.  

Merger  —  When  the  Doctrine  doe3  not  Apply.  —  A  debtor  ezecnted 
«  mortgage  as  security  for  a  liability  incurred  by  his  surety.  Afterwards, 
the  surety  paid  the  debt,  and  the  debtor  deeded  the  land  to  him,  subject  to 
the  mortgage,  with  the  proviso  that  it  was  to  remain  open.  There  waa  no 
merger:  Agutm  v.  Charlotte  etc.  R.  R.  Co.,  24  S.  C.  18;  58  Am.  Rep.  237. 
Merger  does  not  occur  where  a  mortgagee  purchases  the  equity  of  redemp- 
tion, if  it  is  to  his  advantage  to  keep  the  mortzage  alive,  and  it  can  be  dona 
without  prejudicing  the  rights  of  the  mortgagor  or  third  persons:  Vamiice  v. 
Bergen,  16  Iowa,  555;  85  Am.  Dec.  531,  and  note.  The  purchase  of  a  senior 
mortgage  by  the  purchaser  of  the  equity  of  redemption  to  protect  his  title 
does  not  create  a  merger  so  as  to  extinguish  the  lien  of  the  mortgage  in  favor 
■of  the  intermediate  mortgagee:  Milkpaugh  v.  McBride,  7  Paige,  509;  34  Am. 
Dec.  3l)0,  and  note.  See  also  Bunt  v.  Hunt,  14  Pick.  374;  25  Am.  Dec.  400, 
and  note. 

Order  op  Sale  of  Lands  to  Satisfy  Judgment. — The  land  last  sold 
by  a  judgnieut  debtor  is  first  subject  to  be  applied  to  the  satisfaction  of  a 
judgment  lien  upon  it  and  lands  previously  sold:  Rodgers  v.  McCluer,  4 
•Gratt.  81;  47  Am.  Dec.  715,  and  note,  in  which  cases  are  cited  holding  that 
where  lands  subject  to  a  ju^lgment  are  sold,  they  are  liable  in  the  inverse 
order  of  their  alienation. 

Sheriff's  Sale  —  Irregularity  —  Collateral  Attack. — The  failure 
of  a  sheriff  to  post  a  notice  of  the  sale  of  land  under  execution  in  front  of  the 
court-house,  as  required  by  law,  is  an  irregularity  which  cannot  affect  the 
title  of  an  innocent  purchaser  in  a  collateral  proceeding:  Evans  v.  RohherBon, 
92  Mo.  192;  1  Am.  St.  Rep.  701,  and  note.  See  also  Johnson  v.  Murray, 
112  Ind.  154;  2  Am.  St.  Rep.  174,  and  note  on  irregular  execution  sales. 

Judgment  —  Entry  of  Satisfaction,  whether  Extinguishes  Judgment. 
—  The  entry  of  satisfaction  of  a  judgment  does  not  extinguish  the  judgment 
«xcept  in  favor  of  intervening  liens:  Mosier's  Appeal,  56  Pa.  St.  76;  93  Am. 
Dec.  783.  An  execution  indorsed  "  satisfied  "  in  the  sheriff's  oflBce  maybe 
shown  not  to  have  been  fully  paid,  and  will  retain  its  lien  for  the  unpaid 
balance  as  against  other  creditors:  Siina  v.  Campbell,  1  McCord  £q.  53;  16 
Am.  Dec.  595. 

Execution  —  Di.scharge  of. — A  payment  to  the  sheriff  discharges  aa 
execution:  Den  v.  Rohert.t,  11  Ired.  424;  53  Am.  Dec.  419,  and  note.  The 
payment  to  a  sheriff  on  the  foot  of  &  fieri  facias  discharges  the  judgment  as 
to  the  debtor:  £oa»  v.  Updegroce,  5  Pa.  St.  516;  47  Am.  Deo.  425. 
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Judgment  —  Levt  of  Execution,  how  Par  Satisfactio»  oj. — A  levy 
on  personal  property  suflBcient  to  satisfy  an  execution  is  pi-ima  facie  a  satis* 
faction  of  it:  Doe  v.  Hamilton,  23  Miss.  496;  57  Am.  Dec.  149,  and  note;  Ex 
parte  Lawrence,  4  Cow.  417;  16  Am.  Dec.  386,  and  note.  An  execution  ia 
satisfied  to  the  extent  of  tlie  value  of  the  property  levied  upon,  where  such 
property  has  been  lost  to  the  defendant  by  the  misconduct  or  neglect  of  the 
sheriff:  Walker  v.  Commonwealth,  18  Gratt.  13;  98  Am.  Dec.  631,  and  note. 
A  valid  and  subsisting  levy  upon  sufficient  personal  property  is  at  least  • 
satisfaction  sub  modo  of  the  judgment:  First  Nat.  Bank  v.  Rogers,  13  Minn. 
407;  97  Am.  Dec.  239.  See  also  Trapnall  v.  Richardson,  13  Ark.  543;  58  Am. 
Dec.  338,  and  extended  note  350-363,  in  which  this  subject  is  thoroughly 
discussed. 

A  Subsequent  Sale  under  a  Satisfied  Execution-  is  Void,  and  the 
purchaser  at  such  sale  obtains  no  title:  Den  v.  Roberts,  11  Ired.  424;  53  Am. 
Dec.  419,  and  note.  See  also  Doe  v.  Ingersoll,  11  Smedes  &  M.  249;  49  Am. 
Dec.  57,  and  note  wich  cases  collected. 

Judgment  Creditor  Purchasing  at  his  Own  Sale  —  Whether  Bona 
Fide  Purchaser.  —  A  judgment  creditor  purchasing  at  the  execution  sale 
is  chargea1)le  with  notice  of  all  irregularities  in  the  proceedings:  Smit/i  v. 
Huntoon,  KM  111.  24;  23  Am.  St.  Rep.  646.  Where  the  owner  of  a  judg- 
ment under  which  land  is  sold  at  execution  sale  becomes  the  purchaser  at 
such  sale,  he  takes  the  land  charged  with  all  the  equities  to  which  it  is  sub- 
ject:  Burnett  v.  Vincent,  69  Tex.  685;  5  Am.  St.  Rep.  98,  and  note.  The 
purchaser  at  a  sheriff's  sale,  who  is  also  the  plaintiff  in  execution  to  whom 
the  money  is  payable,  and  who  therefore  parts  with  no  money,  ia  not  a  pur- 
chaser for  a  valuable  consideration:  Williams  v.  H oiling swor Hi,  1  Strob.  Eq. 
103;  47  Am.  Dec.  527.  A  judgment  creditor  purchasing;  at  his  own  aale^ 
without  notice,  is  a  bona  fide  purchaser  within  the  California  registration 
act:  Rurder  t.  Watson^  12  Cal.  363;  73  Am.  Dec.  543. 


Erwin  Lane  Paper  Compaxy  v.  Farmers'  Na- 
tional Bank  op  Constantine. 

[130  Indiana,  367.) 
Promissory  Note  Payable  to  Cashier  of  Bank  may  bk  Sued  cm  bt 
Bank.  —  A  promissory  note  made  payable  to  the  cashier  of  a  bank  ia  to 
be  deemed  payable  to  the  bank,  and  the  bank  may  aue  thereon  as  payee. 

H.  C  Dodge  and  J.  S.  Dodge,  for  the  appellants. 
Howell,  Carr,  and  Barnard,  for  the  appellee. 

Miller,  J.  The  only  question  discussed  in  the  briefs  of 
counsel  is  the  sufficiency  of  the  complaint,  which  has  been 
challenged  for  the  first  time  in  this  court. 

This  was  an  action  by  the  appellee  against  the  appellants 
upon  a  promissory  note  made  payable  to  "Charles  H.  Barry^ 
Jr.,  cashier  of  the  Farmers'  National  Bank  of  Constantine.'' 
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The  complaint  declares  upon  the  note  as  being  made  payable 
to  the  bank. 

The  only  objection  urged  to  the  suflBciency  of  the  complaint 
is,  that  the  note  is  payable  to  Barry,  and  not  to  the  bank. 

A  note  payable  to  the  cashier  of  a  bank  is  to  be  deemed 
payable  to  the  bank,  and  the  bank  may  sue  thereon  as  payee: 
Nave  V.  Hadley,  74  Ind.  155,  and  cases  cited. 

Judgment  affirmed.  

Banks.  —  In  the  absence  of  any  showing  limiting  the  power  of  a  bank 
cashier,  as  such,  he  may  collect  a  note  due  the  bank,  and  to  that  end  may 
bring  suit  on  it:  Young  v.  Hudson,  99  Mo.  102.  The  cashier  of  a  bank  is 
the  officer  whose  duty  it  is  to  receive,  directly  or  through  subordinate  officers, 
the  funds  of  the  bank,  and  conduct  its  moneyed  operations:  Merchants'  Bank 
V.  Rawls,  7  Ga.  191;  50  Am.  Dec.  394.  See  extended  note  to  Coraerv.  Paul, 
77  Am.  Dec.  759,  on  the  implied  powers  of  bank  cashiers.  A  cashier  may 
recover  upon  money  counts  the  amount  of  a  bill  of  exchange  drawn  payable 
to  him  and  accepted  for  value,  although  he  holds  the  bill  in  trust  for  the 
bank:  Johnson  v.  Cattin,  27  Vt.  87;  62  Am.  Dec.  622,  and  note.  A  note 
made  payable  to  a  town  treasurer  by  name  may  be  sued  on  by  the 
town:  Allingtonv.  Hinds,  1  D.  Chip.  431;  12  Am.  Dec.  704,  and  extended 
note,  discussing  suits  by  principals  on  notes  to  agents.  The  case  of  Rose  v. 
Laffan,  2  Speers,  424,  42  Am.  Dec.  376,  is  opposed  to  the  principal  case.  In 
that  c^e  it  was  held  that  "cashier,"  subjoined  to  the  name  of  a  party  in 
whose  favor  a  bill  of  exchange  has  been  accepted,  is  a  mere  deseriptio  personce, 
and  the  legal  title  vests  in  the  party  personally.  It  implies  no  benefit  to 
the  bank  of  which  the  party  may  be  cashier. 


Reinken  v.  Fuehrinq. 

[130  Indiana,  382.] 

Taxes  and  Assessments,  Distinction  between. — There  is  a  clear  dis- 
tinction between  taxes  and  assessments.  Taxes  are  impositions  for  pur- 
poses of  general  revenue;  assessments  are  special  and  local  impositions 
upon  property  in  the  immediate  vicinity  of  an  improvement  for  the  pub- 
lic welfare,  which  are  necessary  to  pay  for  the  improvement,  and  laid 
with  reference  to  the  special  benefits  which  such  property  derives  from 
the  expenditure. 

Assessment  on  Abutting  Property  for  Sweeping  Street  is  not  Tax. 
—  An  assessment  made  against  the  owners  of  property  abutting  on 
streets  required  to  be  swept  and  sprinkled,  for  the  purpose  of  paying  the 
expense  of  such  sweeping  and  sprinkling,  is  not  a  tax,  but  a  local  assess- 
ment, and  a  statute  autliorizing  such  an  assessment  does  not  violate  a 
constitutional  provision  requiring  an  equal  and  uniform  rate  of  taxation. 

Police  Power,  Local  Assessments  for  Sweeping  Streets  Proper  Ex- 
ercise OF.  —  Since  the  public  in  general  has  an  interest  in  keeping  tlia 
streets  free  from  filth,  a  city  may,  in  exercising  the  police  power  con- 
ferred upon  it  by  the  state,  order  them  swept;  and  as  the  abutting  prop- 
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•rty  owner  derives  a  benefit  from  such  sweeping  not  enjoyed  by  the 
general  public,  he  may  be  required  by  assessment  to  pay  the  expense  of 
■uch  sweeping;  and  such  an  assessment  does  not  amount  to  a  taking  of 
private  property  without  compensation  and  without  due  process  of  law. 

Pbopkrtt  Owner  Assessed  may  also  be  Taxed  Generally. — Since  a 
property  owner  assessed  for  the  expense  of  sweeping  the  street  in  front 
of  his  lot  is  fully  compensated  for  his  outlay  in  the  enhanced  value  of 
his  property,  he  may  be  taxed  generally,  also,  with  the  balance  of  the 
public  for  cleaning  other  streets  in  which  the  public  alone  have  an  in- 
terest, and  which  cannot  be  swept  as  the  streets  upon  which  his  prop- 
erty abuts. 

Street  Ckossings,  Statdte  Authorizinq  Assessment  for  Sweeping  of, 
KOT  Invalid.—  The  fact  that  a  statute  authorizing  the  assessment  of 
property  for  the  sweeping  of  streets  contemplates  the  sweeping  of  the 
crossings  does  not  render  it  invalid,  since  it  cannot  be  said  that  the 
property  owners  do  not  receive  a  special  benefit  from  keeping  them  clean. 

C.  S.  Denny  and  W.  F.  Elliott,  for  the  appellant. 

A.  L.  Mason,  for  the  appellees. 

Coffey,  J.  The  appellees  brought  this  suit  in  the  Marion 
County  circuit  court  to  foreclose  a  lien  for  the  amount  assessed 
against  the  appellant's  real  estate  for  sweeping  the  street  in 
front  of  his  property  in  the  cit}'  of  Indianapolis,  under  a  con- 
tract made  between  the  city  and  the  appellees  pursuant  tj  the 
provisions  of  the  city  charter.  A  demurrer  to  the  complaint 
was  overruled,  and  the  appellees  had  judgment,  from  which 
this  appeal  is  prosecuted. 

The  charter  of  the  city  of  Indianapolis  is  found  in  the  acts 
of  the  general  assembly  of  1891,  page  137.  It  provides  for  the 
mode  of  improving  the  streets  and  the  payment  for  such  im- 
provements, and  confers  on  the  city,  through  its  proper  officers, 
the  power  to  make  contracts  for  sprinkling  and  sweeping  such 
streets  in  the  city  as  it  may  deem  proper,  and  to  assess 
against  the  property-holders  abutting  on  such  streets  the  cost 
of  such  sprinkling  and  sweeping.  The  only  question  before 
us  for  decision  relates  to  the  constitutionality  of  so  much  of 
the  act  as  authorizes  the  city  to  contract  for  sprinkling  and 
sweeping  the  streets  at  the  cost  of  the  property-holders  along 
the  line  of  such  streets,  it  being  contended  by  the  appellant 
that  these  provisions  are  unconstitutional  for  the  reasons,— 
1.  That  it  violates  the  provisions  of  our  state  constitution  re- 
quiring an  equal  and  uniform  rate  of  taxation.  2.  Because, 
even  if  the  city  has  power  to  compel  abutting  property  owners 
to  pay  for  sweeping  the  streets  in  front  of  their  property,  it 
has  no  power  to  compel  them  to  do  so,  and  at  the  same  time 
compel  them  to  pay  into  the  general  fund  a  part  of  the  cost 
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of  cleaning  other  streets,  as  provided  for  in  the  act.  3.  Be- 
cause the  proceeding  which  the  act  attempts  to  authorize 
amounts  to  a  taking  of  private  property  without  due  compen- 
sation and  due  process  of  law. 

To  support  his  contention  as  to  the  first  proposition  pre- 
sented, the  appellant  relies,  to  some  extent,  upon  the  case  of 
Gridley  v.  City  of  Bloomington,  88  111.  554;  30  Am.  Rep.  566; 
and  the  case  of  City  of  Chicago  v.  O'Brien,  111  111.  532;  53 
Am.  Rep.  640.  These  cases  hold  that  an  ordinance  making 
it  the  duty  of  the  owner  or  person  occupying  premises  abut- 
ting upon  a  street  to  keep  the  sidewalks  free  from  snow  and 
ice,  and  providing  for  the  enforcement  of  such  ordinance  by 
the  infliction  of  penalties,  is  void.  The  cases  seem  to  rest, 
principally,  upon  the  peculiarity  of  the  laws  of  the  state  of 
Illinois,  under  which  the  lot-owner  does  not  own  the  fee  in 
the  street.  The  last  case,  however,  was  decided  by  a  divided 
court,  three  of  the  judges  refusing  to  concur  in  the  conclusion 
reached. 

The  authorities  make  a  clear  distinction  between  the  word 
"taxation"  and  the  word  ''assessment."  '"Taxes'  are  im- 
positions for  purposes  of  general  revenue;  'assessments'  are 
'special  and  local  impositions  upon  property  in  the  imme- 
diate vicinity '  of  an  improvement  for  the  public  welfare, 
*  which  are  necessary  to  pay  for  the  improvement,  and  laid 
with  reference  to  the  special  benefits  which  such  property 
derives  from  the  expenditure'":  Palmer  v.  Stumph,  29  Ind. 
329. 

This  distinction  is  recognized  in  nearly  all  the  states  of  the 
Union.  For  a  collection  of  the  authorities  upon  this  subject, 
Bee  the  case  above  cited. 

The  assessment,  therefore,  made  against  the  owners  of  prop- 
erty along  the  streets  required  to  be  swept,  under  the  act  in 
question,  to  pay  the  expense  of  such  sweeping,  is  not  a  tax, 
but  a  local  assessment. 

The  question  is  then  presented  as  to  whether  a  local  assess- 
ment for  this  purpose  can  be  sustained  under  our  constitu- 
tion. 

If  it  can  be  sustained  at  all,  it  must  be  upon  the  ground 
that  it  is  the  proper  exercise  of  the  police  power  of  the  state, 
and  a  special  benefit  to  the  abutting  property  owner. 

The  power  of  a  municipal  corporation  to  order  sidewalks  of 
a  particular  kind,  and  to  assess  against  the  abutting  property 
owner  an  amount  necessary  to  pay  for  the  same,  and  to  pay 
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for  keeping  the  same  in  repair  and  proper  condition  for  the 
use  of  the  public,  is  generally  upheld  upon  the  ground  that  it 
is  proper  exercise  of  the  police  power  of  the  state:  Goddard, 
Petitioner,  etc.,  16  Pick.  504;  28  Am.  Dec.  259;  Palmer  v.  Way, 
6  Col.  106;  Cooley  on  Taxation,  396,  397;  State  etc.  v.  Mayor 
etc.,  37  N.  J.  L.  415;  18  Am.  Rep.  729;  Kirhy  v.  Boylston,  14 
Gray,  249;  74  Am.  Dec.  682;  Pedrick  v.  Bailey,  12  Gray,  161; 
Moore  v.  Gadsden,  93  N.  Y.  12;  Hartford  v.  Talcott,  48  Conn. 
525;  40  Am.  Rep.  189. 

Judge  Cooley  says:  "  The  cases  of  assessments  for  the 
construction  of  walks  by  the  side  of  the  streets,  in  cities  and 
other  populous  places,  are  more  distinctly  referable  to  the 
power  of  police.  These  foot-walks  are  not  only  required,  as 
a  rule,  to  be  put  and  kept  in  proper  condition  for  use  by  the 
adjacent  proprietors,  but  it  is  quite  customary  to  confer  by 
the  municipal  charters  full  authority  upon  the  municipalities 
to  order  the  walks  of  a  kind  and  quality  by  them  prescribed 
to  be  constructed  by  the  owners  of  adjacent  lots  at  their  own 
expense,  within  a  time  limited  by  the  order  for  the  purpose, 
and  in  case  of  their  failure  so  to  construct  them,  to  provide 
it  shall  be  done  by  the  public  authorities,  and  the  cost  col- 
lected from  such  owners,  or  made  a  lien  upon  their  property. 
When  this  is  the  law,  the  duty  must  be  looked  upon  as  being 
enjoined  as  a  regulation  of  police,  because  of  the  peculiar  in- 
terest such  owners  have  in  the  walks,  and  because  their  sit- 
uation gives  them  peculiar  fitness  and  ability  for  performing, 
with  promptness  and  convenience,  the  duty  of  putting  them 
in  proper  state,  and  of  afterwards  keeping  them  in  a  condition 
suitable  for  use":  Cooley  on  Taxation,  396,  397. 

Assuming,  as  held  by  these  authorities,  that  the  power  to 
make  local  assessments  to  pay  for  local  improvements  or  ben- 
efits is  to  be  referred  to  the  police  power  of  the  state,  we  are 
naturally  led  to  inquire  whether  the  assessments  provided  for 
in  the  charter  now  under  consideration  amount  to  a  taking  of 
private  property  without  compensation  and  without  due  pro- 
cess of  law,  as  contended  by  the  appellant. 

Mr.  Sedgwick,  in  his  valuable  work  on  statutory  and  con- 
stitutional law,  434,  says:  "  The  clause  prohibiting  the  taking 
of  private  property  without  compensation  is  not  intended  as 
a  limitation  of  the  exercise  of  those  police  powers  which  are 
necessary  to  the  tranquillity  of  every  well-ordered  community, 
nor  of  that  general  power  over  private  property  which  is  ne- 
cessary for  the  orderly  existence  of  all  governments.     It  has 


Feb.  1892.]  Reinken  v.  Fueurinq.  251 

always  been  held  that  the  legislature  may  make  police  regu- 
lations, although  they  may  interfere  with  the  full  enjoyment 
of  private  property,  and  though  no  compensation  is  given." 

Judge  Dillon,  in  his  work  on  municipal  corporations  (vol. 
1,  p.  212),  says:  "  Every  citizen  holds  his  property  subject 
to  the  proper  exercise  of  this  [police]  power,  either  by  the 
state  legislature  directly,  or  by  public  or  municipal  corpora- 
tions to  which  the  legislature  may  delegate  it It  is 

well  settled  that  laws  and  regulations  of  this  character,  though 
they  may  disturb  the  enjoyment  of  individual  rights,  are  not 
unconstitutional,  though  no  provision  is  made  for  compensa- 
tion for  such  disturbances If  he  suffers  injury,  it  i» 

either  damnum  absque  injuria,  or  in  the  theory  of  the  law,  he 
is  compensated  for  it  by  sharing  in  the  general  benefits  which 
the  regulations  are  intended  and  calculated  to  secure." 

In  the  case  of  Goddard,  Petitioner,  etc.,  16  Pick.  504,  28  Am. 
Dec.  259,  in  speaking  of  an  ordinance  which  required  th& 
abutting  property  owners  to  keep  the  sidewalks  free  from  snow 
and  ice,  the  supreme  court  of  Massachusetts  said:  "But  we 
think  it  is  rather  to  be  regarded  as  a  police  regulation,  requir- 
ing a  duty  to  be  performed,  highly  salutary  and  advantageous 
to  the  citizens  of  a  populous  and  closely  built  city,  and  which 
is  imposed  upon  them  because  they  are  so  situated  as  that 
they  can  most  promptly  and  conveniently  perform  it,  and  it 
is  laid,  not  upon  a  few,  but  upon  a  numerous  class,  all  those 
who  are  so  situated,  and  equally  upon  all  who  are  within  the 

description  composing  the  class Although  the  sidewalk 

is  part  of  the  public  street,  and  the  public  have  an  easement 
in  it,  yet  the  adjacent  occupant  often  is  the  owner  of  the  fee, 
and  generally  has  some  peculiar  interest  in  it  and  benefit  from 
it  distinct  from  that  which  he  enjoys  in  common  with  the 
rest  of  the  community.  He  has  this  interest  and  benefit,  often 
in  accommodating  his  cellar  door  and  steps,  a  passage  for 
fuel,  and  the  passage  to  and  from  his  own  house  to  the  street. 
....  For  his  own  accommodation  he  would  have  an  interest 
in  cleaning  the  snow  from  his  own  door.  The  owners  and  oc- 
cupiers of  house-lots  and  other  real  estate,  therefore,  have  an 
interest  in  the  performance  of  this  duty,  peculiar  and  some- 
what distinct  from  that  of  the  rest  of  the  community." 

Tlie  case  of  Village  of  Carthage  v.  Frederick,  122  N.  Y.  268, 
19  Am.  St.  Rep.  490,  involved  the  validity  of  an  ordinance 
which  required  the  owners  of  abutting  property  to  keep  the 
sidewalks  adjacent  to  their  property  free  from  snow  and  ice- 
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at  their  own  expense,  and  after  a  careful  review  of  some  of 
the  authorities  above  cited,  the  court  of  appeals  reached  the 
conclusion  that  the  ordinance  was  valid  as  a  reasonable  exer- 
cise of  the  police  power  of  the  state. 

Tlie  principles  which  rule  the  cases  above  cited  cannot,  in 
our  opinion,  be  distinguished  from  the  principles  which  rule 
the  case  at  bar.  Of  course,  it  is  not  claimed  that  in  the  exer- 
cise of  the  police  power  such  assessments  could  be  made  and 
collected  from  the  abutting  property  owner  unless  he  had  a 
special  interest  and  derived  a  special  benefit  therefrom  not 
enjoyed  by  the  public  in  general,  but  if  he  has  a  special  in- 
terest in  the  improvement  of  the  street  and  sidewalk,  and  in 
keeping  them  free  from  snow  and  ice,  so  he  has  a  special 
interest  in  keeping  them  free  from  accumulating  filth.  It  is 
matter  of  common  observation,  of  which  we  must  take  notice, 
that  property  located  upon  well-improved  streets  kept  clean 
is  more  desirable  than  property  on  unimproved  streets,  where 
mud  and  filth  are  permitted  to  accumulate  and  obstruct  their 
use.  It  is  safe  to  assert,  we  think,  that  keeping  a  street  clean 
adds  to  the  rental  if  not  to  the  permanent  value  of  property 
located  thereon;  and  for  this  reason,  among  others,  the  abut- 
ting property  owner  has  a  special  interest  in  such  cleaning 
not  enjoyed  by  the  general  community.  For  the  reason  that 
the  public  in  general  has  an  interest  in  keeping  the  streets 
free  from  filth,  the  city  may,  in  exercising  the  police  power 
conferred  upon  it  by  the  state,  order  them  swept;  and  for  the 
further  reason  that  the  abutting  property  owner  derives  a 
benefit  from  such  sweeping  not  enjoyed  by  the  general  public, 
he  may  be  required,  by  assessments,  to  pay  the  expenses  in- 
cident to  such  sweeping. 

It  follows  from  what  we  have  said  that  the  assessments 
provided  for  by  the  act  under  consideration  do  not  amount  to 
a  taking  of  private  property  without  compensation  and  with- 
out due  process  of  law. 

Assessments  of  the  kind  we  are  now  considering  are  made 
upon  the  principle  that  the  person  assessed  is  benefited  in  the 
increased  value  of  his  property,  either  rental  or  permanent, 
over  and  above  the  benefits  received  by  the  public,  in  a  sum 
equal  to  the  amount  he  is  required  to  pay.  It  is  upon  this 
theory  alone  that  they  can  be  sustained. 

If  tlie  property  owner  is  fully  compensated  for  his  outlay  in 
the  enhanced  value  of  his  property,  we  see  no  reason  why  he 
may  not  be  taxed  generally,  also,  with  the  balance  of  the  pub- 
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lie  for  cleaning  other  streets  in  which  the  public  alone  have 
an  interest,  and  which  are  not,  and  indeed  cannot  be,  swept 
as  the  streets  upon  which  his  property  abuts.  We  are  not 
able  to  perceive  how  such  a  tax  would  be  unjust  or  inequita- 
ble, inasmuch  as  he  receives  as  much  benefit  therefrom,  in 
contemplation  of  law,  as  any  other  member  of  the  community. 
As  he  has  been  fully  compensated  for  his  outlay  in  sweeping 
the  street  upon  which  his  property  is  situated,  he  should  not 
be  heard  to  complain  of  such  payment  when  called  upon  to 
bear  his  portion  of  other  public  burdens. 

Nor  do  we  think  the  fact  that  .the  statute  contemplates  the 
sw'-epiiig  of  the  crossings  renders  it  invalid.  It  cannot  be 
said  that  the  property  owners  do  not  receive  a  special  benefit 
from  keeping  them  clean.  Sweeping  the  street  in  front  of  the 
property  would  be  of  little  benefit  if  filth  and  rubbish  were 
permitted  to  accumulate  upon  the  crossings,  so  as  to  render 
them  unfit  for  use.  If  the  property  does  in  fact  receive  a  spe- 
cial benefit  from  sweeping  the  crossings,  there  is  no  reason 
why  those  who  are  thus  benefited  should  not  pay  the  expense. 

Having  carefully  examined  all  the  objections  urged  against 
the  validity  of  so  much  of  the  statute  as  is  here  called  in 
question,  we  have  reached  the  conclusion  that  it  is  not  uncon- 
stitutional, and  that  the  court  did  not  therefore  err  in  over- 
ruling a  demurrer  to  the  complaint  before  us. 

Judgment  affirmed.  

Taxes  and  Assessments  —  DisriNcrroN  between.  —  Taxation  and  assess- 
meat  are  regariled  as  distinct  modes  of  raising  money  for  diCTerent  purposes, 
and  founded  upon  dififerent  principles.  Taxation  is  a  general  burdeu  im- 
posed for  supporting  the  government,  and  the  revenue  raised  is  expended  for 
the  equal  benefit  of  the  public  at  large.  Assessment  rests  upon  the  taxing 
power,  but  is  a  distinct  and  well-known  mode  of  laying  a  local  burden  upon 
particular  property  with  reference  to  a  special  benefit  to  be  derived  by  such 
property:  Hill  v.  Hhjdon,  5  Ohio  St.  243;  67  Am.  Dec.  289,  an<i  note;  note 
to  People  V.  Mayor,  55  Am.  Dec.  289;  see  Bridijeport  v.  Neva  York  etc,  R.  R. 
Co.,  3G  Conn.  255;  4  Am.  Rep.  (53.  As  to  what  is  a  tax,  see  extended  note 
to  New  Orlenm  v.  Oreat  Southern  Tel.  Co.,  8  Am.  St.  Rep.  506;  also  note  to 
McConl  V.  Pike,  2  Am.  St.  Rep.  94,  in  which  the  purposes  of  taxation  are 
discussed.  As  to  wiiat  are  assessments,  and  the  purposes  for  which  levied, 
see  note  to  Zi'jler  v.  MeiKje^,  16  Am.  St.  Rep.  371.  An  ordinance  requiring 
every  person  on  a  certain  street  to  lay  a  pavement  in  front  of  his  lot,  or  in 
default,  requiring  tlie  constable  to  do  so  and  bring  an  action  against  the  owner 
for  costs,  is  not  a  tax:  Mayor  v.  Maherry,  6  Humph.  308;  44  Am.  Dec.  3! 5. 
To  the  same  effect,  see  Oodd  ird,  Pelilioiier,  16  Pick.  504;  28  Am.  Dec.  259, 
and  note.  A  constitutional  provision  requiring  taxation  to  be  equal  and  uni- 
form and  ad  oalorem  relates  to  taxation  for  revenue,  and  not  to  assessments 
by  municipalities  for  local  improvements:  DavU  v,  LyncJiburg,  84  Va.  861; 
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Spokane  FaU$  r.  Sroume,  3  Wash.  84.  See  also  State  t.  Brown,  53  N.  J.  L. 
lt>2. 

Taxks.  —  Power  to  Lkvt  Includes  Power  to  Assess  for  Local  Im- 
provement: See  Elmore  v.  Drainage  Comm'ra,  133  111.  269;  25  Am.  St. 
Rep.  363.  An  act  authorizing  the  assessment  of  the  cost  of  gradiug  and 
paving  streets  against  the  abutting  property  is  not  in  conflict  with,  nor 
though  a  special  act  is  it  repealed  by,  an  article  of  the  constitution  providing 
for  uniformity  of  taxation:  Beaumont  v.  Wilkeabarre,  142  Pa.  St.  198. 

Municipal  Corporations  —  Police  Power.  —  A  municipal  ordinance  re- 
quiring  the  owners  or  occupants  of  property  to  remove  ice,  snow,  and  other 
obstructions  falling  or  collecting  thereon,  and  imposing  a  penalty  for  failing 
to  do  so,  is  a  valid  exercise  of  the  police  power:  Village  of  Carthage  v.  Freder- 
ick. 122  N,  Y.  26S;  19  Am.  St.  Rep.  490;  see  Macon  v.  PaUy,  57  Miss.  378; 
34  Am.  Rep.  451,  and  note;  also  McCormack  v.  Patchin,  53  Mo.  33;  14  Am. 
Rep.  440,  and  note. 
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constrttction  ot  statute  accepted  by  election  officers  not  ignored 
BY  Courts,  unless  Palpably  Wrong.  —  A  construction  of  an  election 
law  that  has  been  accepted  and  acted  upon  by  the  officers  whose  duty 
it  is  to  administer  the  law  will  not  be  ignored  by  the  courts,  unless  it 
is  palpably  wrong. 

Elections,  Power  of  Legislature  to  Prescribe  Mannrr  of  Holding.  — 
It  is  within  the  power  of  the  legislature  to  prescribe  the  manner  of  hold- 
ing elections  and  the  mode  in  which  electors  shall  express  their  choice. 

Elector  must  Vote  in  Manner  Prescribed  by  Law.  —  Where  the  law 
requires  an  elector,  in  voting,  to  express  his  choice  by  stamping  certain 
designated  squares  on  the  ballot,  if  he  does  not  choose  to  indicate  his 
choice  in  the  manner  prescribed,  he  cannot  complain  if  his  ballot  is  not 
counted. 

Australian  Ballot,  Mode  in  Which  It  must  be  Stamped.  — An  elector 
voting  under  the  Australian  system  must  indicate  his  choice  by  stamp- 
ing one  of  the  squares  of  his  ballot;  he  cannot  stamp  his  ballot  elsewhere, 
and  leave  the  election  board  to  guess  at  his  intention. 

Mere  Irregularities  of  Elkction  Officers  do  not  Vitiate  Election.  — 
Mere  irregularities  on  the  part  of  election  officers,  or  their  omission  to 
observe  some  merely  directory  provision  of  the  law,  do  not  vitiate  the 
election. 

Statute,  whether  Mandatory  or  Directory,  how  Determinsd. — If  a 
statute  expressly  declares  any  particular  act  to  be  essential  to  the  valid- 
ity of  an  election,  or  that  its  omission  shall  render  the  election  void, 
the  courts  must  hold  the  statute  to  be  mandatory,  whether  the  particu- 
lar act  in  question  goes  to  the  merits  or  afifects  the  result  of  the  election 
or  not.  Hut  if  a  statute  simply  provides  that  certain  things  shall  be 
done  within  a  particular  time  or  in  a  particular  manner,  and  does  not 
declare  that  their  performance  shall  be  essential  to  the  validity  of  an 
election,  it  will  be  regarded  as  mandatory  if  they  afifect  the  merits  of  the 
election,  and  as  directory  only  if  tiiey  do  not  affect  its  merits. 
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Construction  o»  Statutb,  Matters  Considered  by  Court  in.  —  For  the 
purpose  of  construing  a  statute  and  ascertaining  the  intention  of  the 
legislature,  the  courts  will  look  to  the  whole  statute  and  all  its  parts,  and 
when  such  intention  is  ascertained,  it  will  prevail  orer  the  literal  import 
and  strict  letter  of  the  statute;  and  where  the  meaning  is  doubtful  and  un- 
certain, the  courts  will  look  into  the  situation  and  circumstances  under 
which  it  was  enacted,  to  other  statutes,  if  there  are  any  upon  the 
same  subject,  whether  passed  before  or  after  the  statute  under  considera- 
tion,  and  whether  in  force  or  not,  as  well  as  to  the  history  of  the  coun- 
try, and  will  carefully  consider,  la  this  connection,  the  purpose  sought 
to  be  accomplished. 

Ballot  not  to  bis  Kejectkd  because  Indorsed  bt  Clerk  in  Wronq 
Placb.  —  The  statute  requiring  the  clerks  of  election  to  indorse  their 
initials  npon  the  ballots  is  mandatory,  but  the  requirement  that  the 
initials  shall  be  indorsed  in  a  particular  place  on  the  back  of  the  ballot 
it  directory  merely.  A  ballot  indorsed  at  an  improper  place  cannot 
therefore,  for  that  reason  only,  be  rejected. 

Ballots  Placed  by  Mistake  of  Election  Officer  in  Wrong  Box  must  bb 
Counted.  —  A  ballot  cannot  be  rejected  in  making  the  count  because 
the  election  officers,  by  mistake,  hare  placed  it  in  the  wrong  box. 

A.  Gilchrist^  C.  A.  De  Bruler,  and  D.  B.  Kumler,  for  the 
appellant. 

J.  M.  Butler,  A.  H.  Snow,  J.  M.  Butler,  Jr.,  J.  E.  Williamson, 
P.  W.  Frey,  and  J.  I.  Walker,  for  the  appellees. 

Coffey,  J.  At  the  November  election  for  the  year  1890  the 
appellant  and  Henry  Stockfleth  were  opposing  candidates  for 
the  office  of  county  auditor  of  Vanderburgh  County,  in  this 
state. 

The  board  of  canvassers  having  declared  the  appellant  duly 
elected,  this  proceeding  was  commenced  by  the  appellee 
Henry  Wimberg  before  tlie  board  of  commissioners  of  that 
county,  to  contest  the  election  upon  the  alleged  ground  that 
Stockfleth  had  received  more  votes  for  the  office  than  had  been 
cast  for  the  appellant. 

The  cause  was  appealed  to  the  Vanderburgh  circuit  court, 
from  which  a  change  of  venue  was  granted  to  the  Gibson 
circuit  court. 

In  the  latter  court,  issues  were  formed,  upon  which  the  cause 
was  tried  by  the  court,  resulting  in  a  judgment  against  the 
appellant. 

At  the  request  of  the  appellant,  the  court  made  a  special 
finding  of  the  facts  in  the  case,  from  which  it  appears,  among 
other  things,  that  returns  of  the  election  were  made  by  the 
judges  of  election  and  canvassed  by  the  board  of  canvassers, 
and  that  it  was  determined  by  the  canvass  that  tlie  appel- 
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lant  had  received  4,745  votes,  and  that  Henry  Stockfleth  had 
received  4,735  votes,  and  thereupon  the  board  declared  the 
appellant  duly  elected. 

It  further  appears  that  the  appellant  received  twenty-seven 
votes  at  the  election  which  were  not  counted  for  him,  and  that 
Stockfleth  received  sixty-one  votes  which  were  also  rejected  by 
the  judges  of  election,  and  that  the  number  so  received  by 
these  parties,  and  not  counted,  were  not  included  in  the  votes 
canvassed  by  the  board  of  canvassers,  and  that  the  total  num- 
ber of  votes  cast  at  the  election  for  the  appellant  was  4,772, 
and  for  Stockfleth,  4,796. 

The  only  question  discussed  by  counsel  on  this  appeal  are 
questions  arising  on  the  ruling  of  the  court  below  in  overrul- 
ing the  appellant's  motion  for  a  new  trial. 

It  is  insisted  by  the  appellant  that  the  finding  of  facts  above 
set  cutis  not  sustained  by  the  evidence.  It  is  also  urged  that 
the  circuit  court  erred  in  admitting  in  evidence  certain  ballots 
ofi*ered  by  the  appellee  to  sustain  the  issue  tendered  by  him. 
It  appears  by  the  record  before  us  that  the  appellee  offered  in 
evidence,  on  the  trial  of  the  cause,  certain  ballots,  none  of  the 
squares  upon  which  had  been  touched  by  the  stamp,  which 
ballots  were  admitted  and  read  in  evidence  over  the  objection 
of  the  appellant. 

As  it  is  perfectly  apparent  that  the  court  could  not  have 
made  the  finding  set  out  above  without  counting  some  of  these 
ballots,  the  question,  therefore,  as  to  whether  they  were  admis- 
sible in  evidence,  and  the  question  as  to  whether  the  finding 
is  sustained  by  the  evidence,  may  very  properly  be  considered 
together. 

The  solution  of  these  questions  depends  upon  the  construc- 
tion of  the  act  of  the  general  assembly,  approved  March  6, 
1889,  known  as  the  "  Election  Law." 

Section  26  of  this  act  prescribes  the  following  form  of  ballot 
to  be  used  at  all  subsequent  general  elections,-  viz. :  — 


Dem. 


Dem. 


Device. 

Deinocratio 

Ticket. 

Rep. 

For  Governor, 

Courtland  C. 

Matsoa. 

Rep. 

Device. 

Republican 

Ticket. 

For  Governor, 
Alvin  P. 
iiovey. 


FrohL 


Prohi. 


Device. 

Prohibitioa 

Ticket. 

For  Governor, 
Joseph  D. 


Section  45  of  the  act  provides  that  "  when  a  voter  shall 
have  been  passed  by  the  challengers,  or  shall  have  been  sworn 
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in,  he  shall  be  admitted  to  the  election-room On  en- 
tering the  room,  the  voter  shall  announce  his  name  to  the  poll- 
clerks,  who  shall  register  it.  The  clerk  holding  the  ballots 
shall  deliver  to  him  one  state  and  one  local  ballot,  and  the 
other  clerk  shall  thereupon  deliver  to  him  a  stamp,  and  both 
poll-clerks,  on  request,  shall  give  explanation  of  the  manner 

of  voting The  voter  shall  then,  and  without  leaving  the 

room,  go  alone  into  any  of  the  booths  which  may  be  unoccu- 
pied, and  indicate  the  candidates  for  whom  he  desires  to  vote 
by  stamping  the  equire  immediately  preceding  their  names; 
....  provided,  however,  that  if  he  shall  desire  to  vote  for  all 
candidates  of  one  party,  ....  and  none  other,  he  may  place 
the  stamp  on  the  square  preceding  the  title  under  which  the 
candidates  of  such  party  .  .  ;  .  are  printed,  and  the  vote  shall 
then  be  counted  for  all  the  candidates  under  that  title,  unless 
the  name  of  one  or  more  candidates  under  another  title  shall 
also  be  stamped,  in  which  case  the  names  of  the  candidates 
so  stamped  shall  be  counted." 

It  is  contended  by  the  appellant  that  the  provision  of  this 
statute  requiring  the  voter  to  indicate  his  choice  by  stamping 
the  square  is  mandatory,  while  it  is  contended  by  the  appellee 
that  such  provision  is  directory  only,  and  that  the  voter  may 
indicate  his  choice  without  touching  the  square  with  the  stamp. 

It  is  conceded  that  this  law  is  an  entire  departure  from  the 
modes  of  voting  known  and  used  in  this  state  prior  to  its  pas- 
sage. Such  being  the  case,  before  any  election  was  held  un- 
der this  law,  the  two  leading  political  parties  in  the  state, 
through  the  chairman  of  their  respective  state  central  com- 
mittees, selected  six  practicing  attorneys  of  the  state,  conspic- 
uous for  their  legal  learning,  to  whom  the  law  was  referred, 
with  a  request  that  they  would  construe  and  interpret  it,  and 
prepare  instructions  for  the  information  and  guidance  of  the 
electors  and  election  officers  of  the  state. 

In  the  report  of  these  eminent  lawyers  are  found  the  follow- 
ing instructions,  viz.:  — 

"  1.  You  must  get  your  ballots  of  the  polling-clerks  in  the 
election-room. 

''  2.  If  you  want  to  vote  a  straight  ticket,  stamp  the  square 
on  the  left  of  the  name  of  the  party  for  whose  candidates  you 
wish  to  vote.  If  you  do  not  wish  to  vote  a  straight  ticket, 
then  do  not  stamp  the  square  to  the  left  of  the  name  of  your 
party,  but  stamp  the  square  to  the  left  of  the  name  of  each 
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candidate  for  whom  you  desire  to  vote,  on  whatever  list  of 
candidates  it  may  be. 

•'  3.  Do  not  mutilate  your  ballot,  or  mark  it,  either  by 
scratching  a  name  off  or  writing  one  on,  or  in  any  other  way, 
except  by  stamping  on  the  square  or  squares  as  above  men- 
tioned; otherwise  the  ballot  will  not  be  counted If  a 

ballot  is  not  stamped  on  one  of  the  squares  at  the  left  of  the 
titles  of  the  tickets,  it  will  be  counted  for  the  names  with 
stamps  on  their  squares  to  the  left  of  them,  and  no  others." 

It  is  fair  to  presume  that  the  electors  and  election  officers 
throughout  the  state  accepted  this  as  the  true  construction  of 
the  statute  under  consideration,  and  thereupon,  in  conducting 
the  ensuing  election,  acted  upon  it.  This  construction  hav- 
ing been  accepted  and  acted  upon  by  the  officers  whose  duty 
it  was  to  administer  the  law,  the  courts  should  not  now  ignore 
it,  unless  it  is  palpably  wrong:  Stuart  v.  Laird,  1  Cranch,  299; 
Martin  v.  Hunter,  1  Wheat.  304;  Cooley  v.  Board  of  Wardens^ 
12  How.  299;  Burrow-Gilea  Lithographic  Co.  v.  Sarony,  111 
U.  S.  53. 

The  construction  placed  upon  the  statute  by  the  committee 
to  whom  it  was  referred  is  not  palpably  wrong,  but,  on  the 
contrary,  we  think,  the  conclusion  it  reached  is  the  correct 
one. 

The  doctrine  that  it  is  within  the  power  of  the  legislature 
to  prescribe  the  manner  of  holding  general  elections,  and  to 
prescribe  the  mode  in  which  the  electors  shall  express  their 
choice,  is  too  familiar  to  call  for  the  citation  of  authority. 

In  this  instance  it  has  declared  that  the  mode  by  which  the 
elector  shall  express  his  choice  shall  be  by  stamping  certain 
designated  squares  on  the  ballot.  There  is  nothing  unreason- 
able in  the  requirement,  and  it  is  simple  and  easily  under- 
stood. Furthermore,  if  he  is  illiterate,  or  is  in  doubt,  the  law 
makes  ample  provision  for  his  aid.  If  he  does  not  choose  to 
indicate  his  choice  in  the  manner  prescribed  by  law,  he  can- 
not complain  if  his  ballot  is  not  counted:  Kirk  v.  Rhoads,  46 
Cal.  399. 

If  we  hold  this  statute  to  be  directory  only,  and  not  man- 
datory, we  are  left  entirely  without  any  fixed  rule  by  which 
the  officers  of  election  are  to  be  guided  in  counting  the  ballots. 
If  ballots  are  to  be  counted  when  no  square  is  stamped,  at 
what  distance  from  the  square  shall  the  stamp  be  placed  be- 
fore it  can  be  rejected  ? 

One  board  of  election  may  reach  one  concluSioti  as  to  a  class 


March,  1892.]  Parvin  v.  Wimbero.  259 

of  ballots  where  the  squares  are  not  stamped,  and  another 
board  may  reach  another  and  different  conclusion  as  to  the 
eame  class;  and  thus  uncertainty  and  confusion  prevail  in  a 
matter  which  the  legislature  intended,  we  think,  should  be 
certain. 

By  an  act  of  the  general  assembly  approved  March,  6, 
1891  (Acts  1891,  p.  124),  section  45  of  the  act  now  under  con- 
eideration  was  amended  so  that  a  stamp  placed  upon  a  ballot 
which  does  not  touch  a  square  thereon  is  declared  to  be  a  dis- 
tinguishing mark,  and  the  ballot  is  not  counted. 

This  amendment  was  intended,  we  think,  to  make  certain 
that  which  prior  to  its  passage  was  left,  in  some  measure,  to 
construction,  but  it  onl}''  makes  certain  that  which  was  in- 
tended by  the  legislature  when  it  passed  the  original  section. 

But  little,  if  any,  aid  can  be  derived  from  the  adjudged 
cases  under  the  English  and  Canadian  statutes,  by  reas^on  of 
the  marked  difference  between  those  statutes  and  the  one  we 
are  now  considering,  but  the  cases  under  those  statutes  hold 
that  unless  there  is  a  substantial  compliance  by  the  electors 
with  the  provisions  of  the  statute,  the  ballot  cannot  be  counted: 
Hazwell  v.  Stewart,  1  Ct.  of  Sess.  925;  Robertson  v.  Adamson,  3 
Ct.  of  Sess.  978;  20  Journal  of  Jurisprudence,  402-407;  Grant 
T.  McCallum,  12  Can.  Law  Jour.  113;  Olmstead  v.  Carpenter^ 
Hodg.  Can.  Elec.  Cas.  531;  Hawkins  v.  Smith,  8  Can.  Sup.  Ct. 
676;  Thornton's  Indiana  Municipal  Law,  sec.  4709  a. 

Each  ballot  constitutes  a  separate  and  distinct  written  in- 
etrument,  and,  like  all  other  written  instruments,  its  construc- 
tion is  for  the  court.  Of  the  154  ballots  appearing  in  the 
record  before  us,  not  to  exceed  nineteen  could  by  any  possibil- 
ity be  counted  for  either  the  appellant  or  Stockfleth.  In  order 
that  the  elector  may  have  his  ballot  counted  at  all,  he  must 
touch  some  one  of  the  squares  with  the  stamp.  He  can  indi- 
cate his  choice  in  no  other  manner,  for  this  is  th'-  only  mode 
prescribed  by  the  law.  He  cannot  stamp  his  ballot  elsewhere, 
and  leave  the  election  board  to  guess  at  his  intention. 

In  our  opinion,  the  court  erred  in  admitting  in  evidence,  in 
support  of  the  issue  tendered  by  the  appellee,  ballots,  no 
square  upon  which  had  been  touched  with  the  stamp.  It 
follows,  also,  that  the  facts  above  set  out  are  not  supported  by 
the  evidence  in  the  cause,  for  ballots  not  so  stamped  are  not 
evidence  that  the  elector  intended  to  vote  for  either  of  the 
candidates  for  county  auditor. 

It  appears  from  the  record  before  us  that  in  two  of  the  pre- 
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cincts  in  Vanderburgh  County  the  initials  of  the  poll-clerk& 
were  indorsed  upon  the  lower  riglit-hand  corner  of  the  back 
of  the  ballots,  instead  of  on  the  lower  left-hand  corner,  as  pre- 
scribed by  section  34  of  the  election  law.  They  were  all  in- 
dorsed in  the  same  way.  There  was  no  fraud,  no  intentional 
violation  of  the  law,  but  an  innocent,  honest  mistake  on  the 
part  of  the  election  officers. 

It  is  contended  that  these  ballots  should  not  have  been 
counted,  for  the  reason  that  the  ballots  were  not  indorsed  as 
prescribed  by  the  statute,  and  that  the  provisions  of  the  stat- 
ute requiring  the  ballots  to  be  indorsed  by  the  poll-clerks  at 
a  particular  place  named  is  mandatory,  while  it  is  contended, 
on  the  other  hand,  that  such  requirement  is  directory  only. 

The  general  rule  is,  that  mere  irregularities  on  the  part  of 
election  officers,  or  their  omission  to  observe  some  merely  di- 
rectory provision  of  the  law,  does  not  vitiate  the  election. 

Much  difficulty,  however,  is  often  experienced  in  deter- 
mining whether  the  provisions  of  a  particular  statute  are 
mandatory  or  directory.  If  a  statute  expressly  declares  any 
particular  act  to  be  essential  to  the  validity  of  an  election,  or 
that  its  omission  shall  render  the  election  void,  the  courts, 
whose  duty  it  is  to  enforce  the  law  as  they  find  it,  must  so 
hold,  whether  the  particular  act  in  question  goes  to  the  merits 
or  affects  the  result  of  the  election  or  not;  for  such  a  statute 
is  mandatory,  and  the  court  cannot  enter  into  the  question  of 
its  policy.  On  the  other  hand,  if  a  statute  simply  provides 
that  certain  things  shall,  be  done  within  a  particular  time  or 
in  a  particular  manner,  and  does  not  declare  that  their  per- 
formance shall  be  essential  to  the  validity  of  an  election,  they 
will  be  regarded  as  mandatory  if  they  affect  the  merits  of  the 
election,  and  as  directory  only  if  they  do  not  aflTect  its  merits: 
McCrary  on  Elections,  sec.  190;  Barnes  v.  Board  etc.  of  Pike 
Co.,  51  Miss.  305;  WheelocFs  Case,  82  Pa.  St.  297;  Ledbetter 
v.  Hall,  62  Mo.  422;  West  v.  Ross,  53  Mo.  350;  Jones  v.  IStatCy 
1  Kan.  273;  Gilleland  v.  Schuyler,  9  Kan.  569. 

In  the  case  of  Gilleland  v.  Schuyler,  9  Kan.  569,  it  was 
said  by  the  court:  "  Questions  afiecting  the  purity  of  elections 
are,  in  this  country,  of  vital  importance.  Upon  them  hangs 
the  experiment  of  self-government.  The  problem  is  to  se- 
cure,—  1.  To  ihe  voter  a  free,  untrammeled  vote;  and  2.  A 
correct  record  and  return  of  the  vote.  It  is  mainly  with  refer- 
ence to  these  two  results  that  the  rules  for  conducting  elec- 
tions are  prescribed  by  the  legislative  power To  hold 
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these  rules  all  mandatory,  and  essential  to  a  valid  election,  is 
to  subordinate  substance  to  form,  the  end  to  the  means.  Yet, 
on  the  other  hand,  to  permit  a  total  neglect  of  all  the  require- 
ments of  the  statute,  and  still  sustain  the  proceedings,  is  to 
forego  the  lessons  of  experience,  and  invite  a  disregard  of  all 
those  provisions  which  the  wisdom  of  years  has  found  condu- 
cive to  the  purity  of  the  ballot-box.  Ignorance,  inadvertence, 
mistake,  or  even  intentional  wrong  on  the  part  of  local  ofl&- 
cials  should  not  be  permitted  to  disfranchise  a  district." 

So  it  has  often  been  held  by  this  court  that  a  departure 
from  the  mode  of  holding  an  election  as  prescribed  by  statute, 
which  does  not  deprive  legal  voters  of  their  right  to  vote,  or 
permit  illegal  voters  to  participate  in  the  election,  or  cast  un- 
certainty on  the  result,  does  not  affect  the  validity  of  the  elec- 
tion: Gas8  V.  State^  34  Ind.  425;  Lafayette  etc.  R.  R.  Co.  v. 
Geiger,  34  Ind.  185;  Dohyns  v.  Weadon,  50  Ind.  298;  Mustard 
V.  Hoppess,  69  Ind.  324;  Duncan  v.  Shenk,  109  Ind.  26. 

Judge  McCrary,  in  his  work  on  elections,  section  93,  says: 
"The  principle  is,  that  irregularities  wliich  do  not  tend  to  af- 
fect the  results  are  not  to  defeat  the  will  of  the  majority 

The  officers  of  election  may  be  liable  to  punishment  for  a  vio- 
lation of  the  directory  provisions  of  a  statute,  yet  tlie  people 
are  not  to  suffer  on  account  of  the  default  of  their  agents." 

Section  34  of  the  election  statute  provides  that  "  at  the 
opening  of  the  polls,  after  the  organization  of  and  in  the  pres- 
ence of  the  election  board,  the  inspector  shall  open  the  pack- 
ages of  ballots  in  such  a  manner  as  to  preserve  the  seals  intact. 
He  shall  then  deliver  to  the  poll-clerk  of  the  opposite  political 
party  from  his  own,  twenty-five  each  of  the  state  and  local 
ballots,  and  to  the  other  poll-clerk  the  stamps  for  marking 
the  ballots.  The  poll-clerks  shall  at  once  proceed  to  write 
their  initials,  in  ink,  on  the  lower  left-hand  corner  of  the  back 
of  each  of  said  ballots,  in  their  ordinary  handwriting,  and 
without  any  distinguishing  mark  of  any  kind.  As  each  suc- 
cessive elector  calls  for  a  ballot,  the  poll-clerks  shall  deliver 
to  him  the  first  signed  of  the  twenty-five  ballots  of  each  kind; 
and  the  inspector  shall  immediately  deliver  to  the  poll-clerks 
another  ballot  of  each  kind,  which  the  poll-clerk  shall  at  once 
countersign,  as  before,  and  add  to  the  ballots  already  counter- 
signed, so  that  it  shall  be  delivered  for  voting  after  all  of  those 
theretofore  countersigned." 

The  sections  following  provide  for  the  manner  of  conduct- 
ing the  election  until  the  close  of  the  polls. 
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Section  52  provides  that  "  the  board  shall  then  proceed  to 
canvass  the  votes,  beginning  first  with  the  state  ballots  and 
completing  them  before  proceeding  with  the  local  ballots,  by- 
laying  each  ballot  upon  the  table,  in  the  order  in  which  it  is 
taken  from  the  ballot-box,  and  the  inspector,  and  the  judge  ot 
the  election  differing  in  politics  from  the  inspector,  shall  view 
the  ballots  as  the  names  of  the  persons  voted  for  are  read 
therefrom.  In  the  canvass  of  the  votes,  any  ballot  which  is 
not  indorsed  with  the  initials  of  the  poll-clerks  as  provided 
in  this  act,  and  any  ballot  which  shall  bear  any  distinguish- 
ing mark  or  mutilation,  shall  be  void,  and  shall  not  be  counted, 
and  any  ballot  or  part  of  a  ballot  from  which  it  is  impossible 
to  determine  the  elector's  choice  of  candidates  shall  not  bo 
counted  as  to  the  candidate  or  candidates  affected  thereby." 

It  is  not  claimed  that  the  failure  of  the  poll-clerks  to  in- 
dorse their  initials  at  the  place  on  the  back  of  the  ballots  in- 
dicated by  Uie  statute  constituted  a  distinguishing  mark,  for 
they  were  all  indorsed  alike;  but  ihe  claim  is,  that  the  stat- 
ute is  mandatory  as  to  the  place  upon  the  ballot  at  which 
the  initials  shall  be  written.  The  purpose  of  construing  a 
statute  is  to  arrive  at  the  intention  of  the  legislature.  For 
that  purpose,  the  courts  will  look  to  the  whole  statute  and  all 
its  parts,  and  when  such  intention  is  so  ascertained,  it  will 
prevail  over  the  literal  import  and  the  strict  letter  of  the  stat- 
ute; and  where  the  meaning  is  doubtful  and  uncertain,  the 
courts  will  look  also  to  the  situation  and  circumstances  under 
which  it  was  enacted,  to  other  statutes,  if  there  are  any  upon 
the  same  subject,  whether  passed  before  or  after  the  statute 
under  consideration,  whether  in  force  or  not,  as  well  as  to  the 
history  of  the  country,  and  will  carefully  consider,  in  this 
connection,  the  purpose  sought  to  be  accomplished:  Storms  v. 
Stevens,  104  Ind.  46;  Stout  v.  Board  of  CommWs,  107  Ind.  343; 
May  y.  Hoover,  112  Ind.  455;  Board  of  Comm'ra  v.  Board  of 
CommWs,  128  Ind.  295. 

A  study  of  the  statute  upon  the  subject  of  elections  leaves 
no  doubt  that  its  purpose  is  to  secure  a  fair  expression  of  the 
will  of  the  electors  of  the  state,  by  secret  ballot,  uninfluenced 
by  bribery,  corruption,  or  fraud.  The  disfranchisement  of 
whole  precincts  by  reason  of  an  honest  mistake  on  the  part  of 
election  officers  is  inconsistent  with  this  purpose. 

The  immediate  purpose  of  the  provisions  of  section  84  is 
to  prevent  the  counting  of  fraudulent  votes,  by  requiring  the 
poll-clerks  to  indorse  their  initials  upon  the  official  ballots,  to 
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the  end  that  they  be  identified  when  taken  from  the  ballot- 
box.  This  purpose  is  accomplished  as  well  by  the  indorse- 
ment of  such  initials  in  one  place  as  in  another  on  the  back 
of  the  ballot.  Of  course,  so  much  of  the  statute  as  requires 
the  ballots  to  be  indorsed  with  the  initials  of  the  poll-clerks 
is  mandatory,  but  we  are  of  the  opinion  that  so  much  of  the 
statute  as  requires  initials  to  be  indorsed  at  a  particular  place 
on  the  back  of  the  ballot  is  directory  only,  because  the  pur- 
pose of  the  legislature  is  accomplished  when  the  indorsement 
is  made  in  such  manner  as  to  enable  the  election  officers,  in 
conducting  the  count,  to  identify  it  as  the  official  ballot. 

Judge  Cooley,  in  his  valuable  work  on  constitutional  lim- 
itations, page  77,  says:  "Those  directions  which  are  not  of 
the  essence  of  the  thing  to  be  done,  but  which  are  given  with 
a  view  merely  to  the  proper,  orderly,  and  prompt  conduct  of 
the  business,  and  by  a  failure  to  obey  which  the  rights  of  those 
interested  will  not  be  prejudiced,  are  not  commonly  to  be  re- 
garded as  mnndatory;  and  if  the  act  is  performed,  but  not  in 
the  time  nor  in  the  precise  mode  indicated,  it  may  still  be 
sufficient,  if  that  which  is  done  accomplishes  the  substantial 
purposes  of  the  statute."  See  also  Martin  v.  Pifer,  96  Ind. 
245;  Middleton  v.  Greeson,  106  Ind.  18;  In  re  Douglas,  58  Barb. 
174. 

In  our  opinion,  the  circuit  court  did  not  err  in  refusing  to 
reject  the  ballots  cast  in  the  precincts  now  under  considera- 
tion. 

By  the  provisions  of  section  10  of  this  statute,  the  board  of 
county  commissioners  is  required  to  provide  two  ballot-boxes, 
—  one  for  the  reception  of  the  ballots  cast  for  state  officers,  and 
another  for  the  reception  of  the  ballots  cast  for  local  officers. 
In  canvassing  the  votes  cast  at  three  of  the  precincts  in  Van- 
derburgh County,  some  of  the  local  ballots  were  found  in  the 
ballot-box  provided  for  the  reception  of  the  ballots  cast  for 
Btate  officers.  These  ballots  bore  the  initials  of  the  poll-clerks, 
and  were  properly  stamped,  but  were  rejected  for  no  other 
reason  than  that  they  were  found  in  the  wrong  ballot-box. 
•Prima  facie,  these  ballots  should  have  been  counted.  Under  the 
safeguards  provided  by  this  statute,  it  is  next  to  impossible 
that  they  could  have  gotten  into  the  ballot-box  without  being 
placed  there  by  some  of  the  election  officers.  To  have  placed 
them  in  the  box  unless  received  from  some  qualified  elector 
of  the  precinct  would  have  been,  under  the  statute,  a  crime. 
The  presumption  of  law  is  always  against  crime,  and,  without 
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anj'  showing  to  the  contrary,  the  presumption  is,  that  these 
ballots  were  placed  in  the  wrong  box  by  the  mistake  of  the 
election  officers. 

Judge  McCrary,  in  his  work  on  elections,  section  196,  says: 
"It  is  a  rule,  well  grounded  in  justice  and  reason,  and  well 
established  by  authority  and  precedent,  that  the  voter  shall 
not  be  deprived  of  his  rights  as  an  elector,  either  by  the  fraud 
or  the  mistake  of  the  election  officer,  if  it  is  possible  to  pre- 
vent it." 

The  case  of  People  v.  Bates,  11  Mich.  362,  83  Am.  Dec.  745, 
is  much  in  point  here.  In  that  case  an  election  was  held  for 
state  and  county  and  for  city  officers  on  the  same  day  and  at 
the  same  polls.  One  ballot-box  was  used  for  the  reception  of 
the  ballots  cast  for  state  and  county  officers,  and  another 
ballot-box  was  used  for  the  reception  of  ballots  cast  for  city 
officers,  but  the  same  judges  and  inspectors  conducted  both 
elections.  When  canvassing  the  vote,  it  was  ascertained  that 
some  of  the  votes  cast  for  city  officers  had  been  deposited  in 
the  box  used  for  the  reception  of  the  ballots  cast  for  state  and 
county  officers.  It  was  held  that  the  ballots  so  found  in  the 
box  prepared  for  the  reception  of  the  ballots  cast  for  state  and 
county  officers  should  be  counted  for  the  city  officers  for  whom 
they  were  cast.  The  supreme  court  of  Michigan  said:  "The 
two  elections,  though  held  upon  the  same  day,  were  in  law 
distinct  and  independent  of  each  other,  as  much  as  if  they 
happened  on  different  days;  and  it  is,  in  fact,  only  in  each 
alternate  year  that  they  can  occur  together.  But  though 
thus  distinct,  and  the  ballots  to  be  deposited  in  separate 
boxes,  yet  as  both  were  held  together  under  the  supervision 
of  the  same  inspectors,  with  both  boxes  before  them  for  the 
reception  of  ballots,  the  inspector  receiving  the  ballot  might 
be  liable,  by  honest  mistake,  occasionally  to  deposit  a  ballot 
in  the  wrong  box;  and  if  he  understood  that  the  ballots  found 
in  the  wrong  box  were  in  no  case  to  be  counted,  he  might  do 
the  same  thing  for  a  fraudulent  purpose.  But  the  elector  is 
not  to  be  deprived  of  his  vote,  either  by  the  mistake  or  fraud 
of  the  inspector  in  depositing  it  in  the  wrong  box,  if  the  in-  - 
tention  of  the  voter  can  be  ascertained  with  reasonable  cer- 
tainty. To  hold  otherwise  would  be  to  give  more  effect  to  the 
letter  than  to  the  manifest  purpose  of  the  statute." 

In  this  case,  as  in  all  others,  it  is  an  easy  matter  to  ascer- 
tain whether  the  local  ballots  in  the  two  boxes  exceed  the 
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number  of  votes  cast  by  the  legal  voters  of  the  precinct  by 
comparing  the  number  with  the  poll  list. 

There  are  some  other  questions  of  minor  importance  dis- 
cussed by  counsel  in  their  able  briefs  in  this  case,  but  as  they 
may  not  arise  upon  another  trial  of  the  cause,  we  deem  unne- 
cessary to  decide  them  now. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
grant  a  new  trial.  __^ 

Statutes  —  CJoNSTRUcrnoif.  —  Where  persons  whose  duty  it  is  to  execute 
a  law  have  uniformly  given  it  a  certain  construction,  and  this  construction 
has  been  acquiesced  in  and  acted  upon  for  a  long  time,  it  will  command  the 
attention  of  the  courts,  and  will  be  followed,  unless  manifestly  wrong:  Kelly 
T.  Multnomah  County,  18  Or.  356. 

Statutes  —  Whktheb  Mandatory  ok  Directory:  See  Bovoen  v.  Min- 
neapolis,  47  Minn.  115;  28  Am.  St  Rep.  33.3,  and  note,  with  cases  collected. 
It  is  only  those  provisions  of  the  election  laws  as  are  made  essential  pre< 
requisites  to  the  validity  of  an  election  that  are  mandatory;  all  others  are 
merely  directory:  Russell  v.  McDonald,  83  Cal.  70. 

Statutes  —  How  Construed.  —  Every  statute  should  be  construed,  not 
according  to  the  letter,  but  according  to  the  meaning,  and  the  intention  must 
govern,  although  such  a  construction  would  not  agree  with  the  letter  of  the 
statute:  Ruiledge  v.  Crawford,  91  Cal.  526;  25  Am.  St.  Rep.  212.  For  the 
general  rules  relating  to  the  construction  of  statutes,  see  note  to  Standard 
etc  Co.  v.  Attorney-General,  19  Am.  St.  Rep.  403.  It  is  a  familiar  canoa  of 
construction,  that  a  thing  which  is  within  the  intention  of  the  makers  of  a 
statute  is  as  much  within  the  statute  as  if  it  were  within  the  letter,  and  a 
thing  which  is  within  the  letter  of  the  statute  is  not  within  the  statute 
unless  it  is  within  the  intention  of  the  makers:  Riggs  v.  Palmer,  115  N.  Y. 
506;  12  Am.  St.  Rep.  819,  and  extended  note.  Where  words  indicating  a 
general  intent  are  inconsistent  with  those  expressing  a  particular  intent,  the 
particular  intent  must  be  taken  as  an  exception  to  the  general  intent,  so  that 
all  the  parts  of  the  law  may  stand:  Howard  Oil  Co.  v.  Davis,  76  Tex.  630.  A 
doubtful  remedial  statute  will  be  construed  to  suppress  the  mischief  and 
advance  the  remedy:  Toomy  v.  Dunphy,  86  Cal.  639.  Courts  will  construe  a 
doubtful  statute,  so  as  to  promote  equity  and  justice:  Lake  Shore  etc.  R'y  Co. 
▼.  Cincinnati  etc.  R'y  Co.,  116  Ind.  578.  Courts  will  supply  by  judicial  con- 
struction what  is  palpably  omitted  from  a  statute:  Monaghan  v.  State,  68 
Miss.  513;  Randall  v.  Richmond  etc  R.  R.  Co.,  107  N,  C.  748.  Courts  are 
not  permitted  to  extend  the  body  of  an  act  by  reference  to  its  title,  but  the 
title  may  be  considered  for  the  purpose  of  determining  what  was  within 
the  contemplation  of  the  legislature:  Sof)y  v.  People,  134  111.  66. 

Elections  —  Power  of  the  Lsqislature  to  Regulate.  — The  legisla- 
ture has  undoubted  power,  under  the  constitution,  to  regulate  elections,  so 
long  as  it  merely  regulates  the  exercise  of  the  elective  franchise,  and  does 
not  deny  such  franchise  either  directly  or  by  making  it  so  difficult  or  incon- 
venient as  to  amount  to  a  denial:  De  Walt  v.  Bartley,  146  Pa.  St.  529;  28 
Am.  St.  Rep.  814,  and  note. 

Elections  —  EyFEcrr  o»  Irregularities  by  Election  Officers.  —  Irreg- 
ularity in  the  conduct  of  aa  election  which  deprives  no  voter  of  his  rights. 
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nor  admits  a  disqualified  person  to  vote,  nor  casts  any  uncertainty  vpon  the 
result,  and  which  has  not  been  occasioned  by  one  seeking  to  benefit  by  it, 
will  be  overlooked:  De  Ben-y  v.  Nic/iolson,  102  N.  C.  465;  11  Am.  St.  Rep. 
767,  and  note;  see  also  Lawrence  v.  IngersoU,  88  Teun.  52;  17  Am.  St.  Hep. 
870.  Mere  irregularities  of  election  officers  which  do  not  affect  a  voter's 
right,  nor  the  purity  of  the  election,  and  not  made  in  reference  to  matters 
made  mandatory  by  law,  do  not  invalidate  an  election;  FuUwood  v.  State,  67 
Miss.  554.  Mere  irregularities  in  returning  the  ballots  and  poll  lista,  in  the 
absence  of  fraud,  will  not  necessarily  vitiate  the  returns:  Kellogg  v.  Hkk' 
man,  12  CoL  256. 
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MoTT  V.  Cherrtvalb  Water  and  Manufactur- 
ing Company. 

[48  Kansas,  12.] 
Water  CoMPANiita  —  Privitt  of  Contract,  —  When  a  city  makes  a  con- 
tract with  a  water  company  to  furnish  water  to  extinguish  fires,  there 
ia  no  privity  of  contract  between  such  company  and  the  residents  of  the 
city,  and  the  latter,  therefore,  cannot  recover  of  the  company  for  dam- 
ages resulting  from  a  breach  of  its  contract,  though  one  of  the  stipula- 
tions of  the  contract  is  that  the  company  will  pay  all  damages  that  may 
accrue  to  any  citizen  of  the  city  by  reason  of  the  failure  on  the  part  of 
the  company  to  supply  a  sufficient  amount  of  water,  or  a  failure  to  sup- 
ply water  at  a  proper  time,  or  by  reason  of  any  other  negligence. 

Meehem  and  Smartj  for  the  plaintiff  in  error. 

John  W.  Defordj  for  the  defendant  in  error. 

HoRTON,  C.  J.  B.  H.  Mott  brought  his  action  against  the 
Cherryvale  Water  and  Manufacturing  Company  for  seven 
hundred  dollars  damages.  He  alleged  in  his  petition  that 
the  defendant  is  a  corporation  having  the  right  to  construct, 
maintain,  and  operate  a  system  of  water-works  in  the  city  of 
Ottawa,  in  this  state,  and  has  carried  on  that  business  under 
an  ordinance  enacted  by  the  mayor  and  council  of  said  city; 
that  on  May  2,  1887,  he  was  a  citizen  and  resident  of  Ottawa, 
and  owned  personal  property,  then  in  his  place  of  business, 
on  block  71,  which  was,  on  that  day,  burnt  up  without  his 
fault;  that  it  was,  by  the  terms  of  said  ordinance,  defendant's 
duty  to  furnish  a  water-pressure  of  sixty-five  pounds  within 
seven  minutes  after  a  fire  alarm,  seventy-five  pounds  within  ten 
minutes,  and  thereafter,  during  the  fire,  a  sufficient  supply 
for  fire  protection;  the  alarm  to  be  given  by  the  bell,  such 
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pressure  to  be  determined  by  the  register  in  the  engine-house; 
that  defendant  agreed,  by  the  terms  of  the  ordinance,  "that 
it  would  pay  all  damages  that  might  accrue  to  any  citizen  of 
the  city  by  reason  of  a  failure  on  the  part  of  defendant  to  sup- 
ply a  suflBcient  amount  of  water,  or  a  failure  to  supply  the 
same  at  the  proper  time,  or  by  reason  of  any  negligence  of  the 
defendant";  that  the  alarm  was  given  at  1:45,  a.  m.,  but  de- 
fendant failed  and  neglected,  within  seven  minutes  thereafter, 
to  furnish  a  water-pressure  of  sixty-five  pounds,  and  within 
ten  minutes  a  pressure  of  seventy-five  pounds,  and  thereafter, 
during  the  fire,  a  sufficient  supply  of  water  for  fire  protection; 
that  by  reason  thereof,  his  goods  were  consumed  by  the  fire. 
Defendant  answered,  admitting  that  it  was  a  corporation,  as 
alleged;  denying  "all  and  singular"  the  other  allegations  of 
the  petition,  and  averring  "  that  there  is,  and  always  was,  a 
total  want  of  consideration  for  the  supposed  and  pretended  con- 
tract alleged  in  the  petition."  Upon  the  trial,  a  verdict  was 
rendered  for  the  plaintiff  for  two  hundred  dollars.  Defend- 
ant filed  its  motion  for  a  new  trial,  which  was  granted.  The 
plaintiff  excepted,  and  brings  the  case  here. 

The  trial  court,  in  granting  the  motion  for  a  new  trial,  ruled 
that  the  clauses  of  the  contract  and  ordinance  between  the 
water  and  manufacturing  company  and  the  city  of  Ottawa 
did  not  give  the  plaintiff  a  right  to  recover  the  damages  al- 
leged in  his  petition,  there  being  no  privity  of  contract  be- 
tween him  and  the  city  of  Ottawa,  and  no  legal  obligation 
from  the  city  to  the  plaintiff  upon  which  it  could  contract  for 
indemnity.  The  ruling  of  the  trial  court  is  fully  sustained 
by  the  great  weight  of  the  authorities, —  by  all,  or  nearly  all, 
of  the  decisions.  The  fact  that  a  city  levies  and  collects  a 
tax  to  be  paid  to  a  water  company  does  not  create  any  privity 
of  interest  between  the  water  company  and  a  citizen  or  a  resi- 
dent of  the  city.  In  making  such  contract,  the  city  discharges 
one  of  its  duties  for  which  it  was  created,  and  in  raising  the 
required  money  it  only  provides  the  consideration  due  from 
it  by  virtue  of  the  contract.  A  water  company  could  not 
proceed  directly  against  a  citizen  or  resident  in  the  first  in- 
stance for  unpaid  money  due  under  the  contract  from  the  city. 
*'  Municipal  corporations  have  and  can  exercise  only  such 
powers  as  are  expressly  granted  to  them  by  law,  and  such 
incidental  ones  as  are  necessary  to  make  those  powers  avail- 
able, and  are  essential  to  effectuate  the  purposes  of  the  cor- 
poration; and  those  powers  are  strictly  construed.    The  law 
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which  authorizes  cities  to  contract  with  individuals  and  com- 
panies for  the  building  and  operating  of  water-works  confers 
no  powers  upon  a  city  to  make  a  contract  of  indemnity  for 
the  individual  benefit  of  a  citizen  or  resident  of  the  city  for  a 
breach  of  which  he  can  maintain  an  action  in  his  own  name." 
Under  the  powers  conferred  by  the  statute  upon  cities  in  this 
state,  a  city  making  a  contract  with  a  water  company  to  fur- 
nish water  for  fires,  etc.,  is  not  liable  to  its  citizens  or  residents 
on  account  of  the  failure  of  the  company  to  furnish  water  or 
to  perform  the  conditions  of  the  contract.  If  a  city  is  not 
liable  to  its  citizens  or  residents,  the  water  company  is  not 
liable  to  such  citizens  or  residents  upon  a  contract  between  it 
and  the  city.  The  contract  in  such  a  case  is  between  the  city 
and  the  water  company  only:  Gen.  Stats.  1889,  pars.  1401, 
1402;  Becker  v.  Keokuk  Water  Works,  79  Iowa,  419;  18  Am. 
St.  Rep.  377;  Davis  v.  Clinton  Water  Works  Co.,  54  Iowa,  59; 
37  Am.  Rep.  185;  Van  Horn  v.  City  of  Des  Moines,  63  Iowa, 
447;  50  Am.  Rep.  750;  Nickerson  v.  Bridgeport  Hydraulic  Co.y 
46  Conn.  24;  33  Am.  Rep.  1,  and  note  5-9;  Fowler  v.  Athens 
City  Water  Works  Co.,  83  Ga.  219;  20  Am.  St.  Rep.  313;  Vroo- 
man  v.  Turner,  69  N.  Y.  280;  25  Am.  Rep.  195;  Weet  v. 
Village  of  Brockport,  16  N.  Y.  161,  note;  Foster  v.  Lookout 
Water  Co.,  2  Lea,  42;  Marvin  Safe  Co.  v.  Ward,  46  N.  J.  L. 
19;  Blake  v.  Ferris,  5  N.  Y.  48;  55  Am.  Dec.  304;  Exchange 
Bank  v.  Rice,  107  Mass.  37;  9  Am.  ,Rep.  1;  Ferris  v.  Carson 
Water  Co.,  16  Nev.  44;  40  Am.  Rep.  485,  and  cases  there 
cited. 

In  several  cases  it  has  been  held  that  a  city  is  not  liable  for 
its  neglect  in  cutting  water  off  from  a  hydrant,  but  for  which 
the  fire  might  have  been  extinguished:  Tainter  v.  Worcester, 
123  Mass.  311;  25  Am.  Rep.  90;  New  Orleans  y.  Crescent  Mut. 
Ins.  Co.,  25  La.  Ann.  390;  Wheeler  v.  Cincinnati,  19  Ohio  St.  19; 
2  Am.  Rep.  368;  Heller  v.  Sedalia,  53  Mo.  159;  14  Am.  Rep. 
444.  This  action  is  not  based  upon  a  breach  of  a  statutory 
duty,  but  upon  the  failure  of  the  water  and  manufacturing 
company  to  comply  with  a  contract  made  with  the  city  of 
Ottawa.  It  is  not  charged  in  the  petition  that  the  plaintiff"  is 
a  tax-payer,  or  has  ever  paid  any  taxes  in  Ottawa.  It  is  al- 
leged, however,  that  he  is  a  citizen  and  resident  of  Ottawa, 
and  at  the  time  of  the  fire  was  the  owner  and  in  possession 
of  personal  property,  consisting  of  clothing,  household  fixtures, 
furniture,  etc.,  of  the  value  of  seven  hundred  dollars. 

There  is  no  claim  that  this  is  an  action  ex  delicto.     In  sup- 
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port  of  the  contention  of  the  plaintiff,  the  case  of  Paducah 
Lumber  Co.  v.  Paducah  Water  Supply  Co.,  89  Ky.  340,  25 
Am.  St.  Rep.  536,  is  referred  to.  That  case  differs  from  this. 
In  that  case  there  was  an  express  contract,  set  out  in  the  peti- 
tion, between  the  lumber  company  and  the  water-supply  com- 
pany, by  which,  in  consideration  of  rent  paid  for  the  use  of 
the  two  hydrants  on  its  own  lot,  water  was  agreed  to  be  fur- 
nished directly  to  the  lumber  company.  In  referring  to  the 
decision  in  that  case,  Mr.  A.  C.  Freeman,  the  law-writer,  and 
one  of  the  editors  of  the  American  Decisions,  says  "  that  the 
Kentucky  court  took  a  different  view  and  reached  an  opposite 
conclusion  from  the  other  courts  by  which  the  question  has 
been  considered  and  determined  ":  18  Am.  St.  Rep.,  note  380, 
381. 

The  judgment  of  the  district  court  will  be  affirmed. 


Watkr  Company's  LiABitrrr  to  Citizens  for  Insufficient  Shpplt  of 
Water.  — The  principal  case  la  in  line  with  all  the  authorities,  with  one  ex- 
ception, mentioned  by  the  court,  viz.,  Paducah  Lumber  Co.  v.  Paducah  Water 
Supply  Co.,  89  Ky.  340;  25  Am,  St.  Rep.  5.36:  See  note  to  Britton  v.  Oreen 
Bay  etc  Water  Works  Co.,  29  Am.  St.  Rep.  863.  The  present  decision,  how- 
ever, seems  to  be  much  stronger  than  any  of  its  predecessors,  for  the  water 
company  had  agreed  to  "  pay  all  damages  that  may  accrue  to  any  citizen  of 
the  city  bj'  reason  of  a  failure  on  the  part  of  the  company  to  supply  a  suffi- 
cient amount  of  water,  or  a  failure  to  supply  the  same  at  the  proper  time,  or 
by  reason  of  any  negligence  of  the  water  company."  The  court  therefore 
decides,  not  merely  that  a  contract  made  in  general  terms  between  the  mu- 
nicipality and  the  water  company  cannot  inure  to  the  benefit  of  the  individ- 
ual citizens,  but  that  even  the  attempt  to  create  a  liability  in  favor  of  snch 
citizens,  by  means  of  express  words  inserted  in  the  ordinance  which  grants 
the  water  company  its  privileges,  cannot  succeed,  for  the  reason  that  such  a 
proceeding  is  ultra  vires.  If  this  ruling  is  accepted  as  correct,  one  of  the 
alternative  methods  which  were  proposed  in  our  note  to  Britten  v.  Oreen  Bay 
etc.  Water  Works  Co.,  29  Am.  St.  Rep.  863,  for  the  purpose  of  remedying 
the  somewhat  unsatisfactory  condition  of  affairs,  which  deprives  the  injured 
citizen  of  all  redress,  must  apparently  be  considered  impracticable.  Since 
the  insertion  of  an  express  provision  in  the  contract  will  not  avail,  there 
seems  to  be  no  resource  but  legislation  conferring  the  necessary  powers  upon 
the  corporation.  Whether  the  court  would  have  allowed  an  action  to  be 
sustained  by  the  corporation  for  the  benefit  of  the  citizen  is  not  apparent; 
but  even  if  we  suppose  that  such  a  remedy  would  be  theoretically  available, 
it  would  manifestly  be  quite  inadequate  to  meet  the  practical  necessities  of 
the  case,  for  the  citizen  would  have  no  means  of  compelling  the  corporation 
to  sue.  Indeed,  it  is  evident  that  if  he  had  such  means  of  compulsion  at  his 
command,  his  position  would  virtually  be  the  same  as  if  he  were  allowed  to 
sue  in  his  own  name, — a  result  which  is  so  repugnant  to  the  simple  and 
straightforward  methods  of  modern  procedure  that  it  can  hardly  be  supposed 
to  be  witbiu  the  contemplation  of  the  courk 
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LoNQ  V,  Chicago,  Kansas,  and  Western  Rail- 
BOAD  Company. 

[43  KA.N8A8,  28.] 

llA3TKR*a  Liability  for  Skrv ant's  Communicatinq  a  Contaqiotjs  Diseasb. 
—  A  railway  corporation  la  not  liable  to  one  contracting  small-pox  from 
its  ticket  agent  when  visiting  its  office  for  the  purpose  of  purchasing  a 
ticket,  if  the  corporation  had  no  knowledge  that  its  agent  was  afflicted. 
The  negligent  or  accidental  act  of  the  agent  in  imparting  the  contagious 
disease  to  the  purchaser  of  the  ticket  was  not  within  the  scupe  of  his 
employment,  so  as  to  charge  his  principaL 

Patterson  and  Whittinghillf  and  William  Mumfordj  for  the 
plaintiff  in  error. 

George  R.  Peck^  A.  A.  Hurd^  and  Robert  Dunlap^  for  the  de- 
fendant in  error. 

HoRTON,  C.  J.  The  facts  in  this  case  are  substantially  as 
follows:  Chester  D.  Long  went  to  the  small  station  of  Anness, 
on  the  defendant's  line  of  railroad,  to  purchase  a  ticket  to 
take  passage  on  its  road.  In  doing  so  he  came  in  contact 
with  one  Clayton,  the  agent  who  was  selling  tickets  at  that 
station,  and  he  charges  that  Clayton  at  the  time  was  afflicted 
with  the  contagious  disease  of  small-pox,  a  fact  which  Clayton 
either  knew  or  might  have  known  at  the  time,  and  that  by 
reason  of  coming  into  close  proximity  with  Clayton,  the  plain- 
tiff contracted  the  disease  and  suffered  from  the  same.  Sub- 
sequently, Long,  by  his  next  friend.  Major  C.  Long,  brought 
his  action  to  recover  twenty  thousand  dollars  damages,  alleged 
to  have  been  suffered  by  him.  The  railroad  company  filed  a 
demurrer  to  the  petition,  which  the  court  below  sustained. 
Complaint  is  made  of  this  ruling. 

It  is  the  rule  that  where  the  owner  of  a  house,  office,  or 
other  tenement,  knowing  that  it  is  so  infected  by  the  small- 
pox, or  any  other  contagious  disease,  as  to  be  unfit  for  occupa- 
tion, and  to  endanger  the  health  and  lives  of  the  occupants, 
and  concealing  this  knowledge  from  the  person  invited,  in- 
duces him  to  hire,  occupy,  or  visit  it,  and  the  person  so  hiring 
or  invited  takes  a  disease  by  reason  of  the  infection,  the  owner 
is  guilty  of  actionable  negligence.  In  such  a  case,  however, 
it  must  be  shown  that  the  owner  knew  that  the  house,  oflice, 
or  tenement  was  so  infected  as  to  endanger  the  healtli  or  life 
of  any  person  who  might  visit  or  occupy  it,.  Knowledge  is  an 
element  in  the  intent  essential  to  liuuiiity:  Bishop  on  Non- 
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Contract  Law,  sec.  502;  Meeker  v.  Van  Rensselaer,  15  Wend. 
397;  Minor  v.  Sharon,  112  Mass.  477;  17  Am.  Rep.  122;  Cesar 
V.  Karutz,  60  N.  Y.  229;  19  Am.  Rep.  164;  Smith  v.  Baker,  20 
Fed.  Rep.  709;  Gilbert  v.  Hoffman,  66  Iowa,  206;  55  Am.  Rep. 
263.  In  this  case  it  is  not  charged  that  the  railroad  com- 
pany or  any  of  its  superior  oflScers  knew  that  its  agent  at  An- 
ness  was  afflicted  with  any  disease,  contagious  or  otherwise. 
We  do  not  think  that  a  master  or  a  railroad  company  is  liable 
in  damage  to  a  third  person  because  such  person  has  contracted 
a  contagious  or  infectious  disease  from  an  agent,  when  tho 
master  or  company  has  no  knowledge  that  the  agent  is  afflicted. 
Proof  of  scienter  is  necessary. 

An  insane  person  is  civilly  liable  to  make  compensation  in 
damages  to  persons  injured  by  his  acts.  An  innkeeper  who 
was  insane  was  held  liable  for  not  keeping  the  goods  of  his 
guest  safely:  Cross  v.  Andrews,  2  Cro.  Eliz.  622.  See  also 
Cooley  on  Torts,  sec.  99,  p.  115;  11  Am.  &Eng.  Ency.  of  Law, 
144.  Insanity  is  a  disease,  but  a  master  or  railroad  company 
will  not  be  liable  for  such  infirmity  in  an  agent,  having  no 
knowledge  thereof:  Story  on  Agency,  sec.  8;  and  see  Pope  on 
Lunacy,  340;  Russell  on  Mercantile  Agency,  5;  8  Jarman  and 
Ely  thewood  on  Conveyancing,  10;  Buswell  on  Insanity,  sec.  313. 
But  if  one  knowingly  employs  an  insane  person  as  his  servant 
or  agent,  he  will  be  liable  for  damages  to  innocent  third  per- 
sons resulting  from  acts  done  by  the  insane  person  in  the 
scope  of  his  employment:  Buswell  on  Insanity,  sec.  257.  The 
scienter,  however,  must  be  shown.  The  employment,  know- 
ingly, of  an  improper  person  to  come  in  contact  with  the  pub- 
lic as  an  agent  would  be  gross  misconduct;  but  if  the  master 
or  railroad  company  is  faultless  in  regard  to  employing  an 
agent  and  in  continuing  his  employment,  the  master  or  rail- 
road company  ought  to  be  excused  civilly  from  the  conse- 
quences of  any  secret  disease  or  like  infirmity  of  the  agent,  in 
the  absence  of  all  knowledge  thereof.  Even  a  dog  which  has 
manifested  no  vicious  propensities  may  be  kept  by  its  owner 
without  being  tied,  or  otherwise  secured;  but  if  the  animal  is 
vicious,  and  the  owner  has  been  notified  of  the  fact,  a  duty  is 
then  imposed  upon  him  to  keep  the  animal  secure,  and  he  is 
responsible  for  any  mischief,  if  he  fails  to  observe  this  duty. 
The  scienter  must  be  established. 

Chester  D.  Long  was  lawfully  in  the  station  at  Anness,  and 
was  without  fault  on  his  part  in  purchasing  his  ticket  of  Clay- 
ton, the  agent;  and  in  selling  his  ticket,  Clayton  was  acting 
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clearly  within  the  scope  of  his  employment;  but  his  disease 
was  not  known  to  the  railroad  coraany,  or  any  of  its  superior 
officers,  and  although  it  was  contemporaneous  with  his  em- 
ployment, the  railroad  company  cannot  be  charged  with  the 
consequences  thereof.  The  negligent  or  accidental  act,  if  any, 
of  the  agent  in  imparting  a  contagious  disease  to  Long,  the 
purchaser  of  the  railroad  ticket,  was  not  within  the  scope  of 
his  authority,  so  as  to  charge  the  company,  his  master.  The 
sickness  of  an  agent  with  a  contagious  disease  cannot  be  pre- 
sumed to  be  authorized  or  directed  by  the  master,  and  is  not 
an  incident  in  any  way  to  the  employment  of  selling  tickets, 
or  acting  as  agent  at  a  station. 

We  are  not  referred  to  any  decisions,  and  we  cannot  find  in 
the  books  where  a  master  or  railroad  company  has  been 
held  liable  in  a  case  like  this. 

The  judgment  of  the  district  court  will  be  affirmed. 

Master's  Liability  for  Servant's  Acts.  —  The  master  is  liable  for  aiieh 
acts  of  his  servants  only  as  are  within  the  line  of  his  duty:  Baker  v.  Kinsey, 
3S  Cal.  631;  99  Ani.  Dec.  438.  Master  is  not  liable  for  the  act  or  neglect  of 
his  servant  when  doing  something  which  the  master  has  not  ordered  done: 
Morrii  v.  Brown,  111  N.  Y.  318;  7  Am.  St  Rep.  751. 


Hutchinson  and  Southern   Katlroad   Company 
V.  Board  of  Commissioners. 

[48  Kansas,  70.] 

Railroad-aid  Bonds,  Estoppkl  to  Contest  Validitt  of.  — A  township 
ia  estopped  from  claiming  that  a  petition  for  a  special  election  was  not 
signed  by  the  requisite  number  of  tax-payerti,  if  the  fact  that  it  was  so 
signed  is  entered  on  the  journals  of  the  board  of  county  commissioners 
in'ordering  the  election,  and  an  election  is  thereafter  had  at  which  the 
proposition  to  issue  bonds  is  carried,  and  they  are  afterwards  issued  in 
due  form,  contaifling  all  the  recitals  required  by  law,  in  consideration  of 
which  the  railroad  is  located,  constructed,  equipped,  and  operated,  with« 
out  objection  or  protest  from  any  of  the  citizens  of  the  township. 

BlsTOPPEL.  —  Laches  on  the  Part  of  Tax- payers  of  a  Municipalitt  in 
objecting  to  or  resisting  a  public  improvement,  or  the  issuing  of  munici* 
pal  bonds  in  aid  of  a  railroad  corporation,  may  estop  them  from  after* 
wards  denying  liability  for  such  improvement,  if  during  their  inaction 
a  contractor  or  other  person  has  incurred  lia1>ilities  or  made  expenditures 
in  good  faith,  or  the  bonds  have  passed  into  the  hands  of  bona  Jide  par* 
chasers. 

Railroad-aid  Bonds.  —  A  Finding  on  the  Part  of  County  Commission- 
ers that  the  preliminary  steps  required  by  law,  such  as  »  petition  signed 
AM.  ST.  Rkf.,  Vol.  XXX.  —18 
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by  two  fifths  of  the  tax-payers,  or  election,  and  a  majority  vote,  have 
been  taken  ia  conclusive  in  favor  of  a  railroad  corporation  which  accepts 
bonds  or  a  subscription  baseil  upon  such  finding. 
BirroppBL  —  Municipal  Corporations.  —  The  doctrine  of  estoppel  has  been 
extended  to  municipal  corporations  as  to  matters  within  the  scope  of 
their  powers  and  the  powers  of  their  officers,  so  as  to  bind  them  by  their 
own  acts  and  acquiescence,  and  the  acts  and  acquiescence  of  their  offi« 
cers,  whenever  an  estoppel  would  exist  in  the  case  of  a  natural  person. 

George  R.  Peck,  A.  A.  Hurd,  C.  N.  Sterry,  W.  M.  WhitelaWf 
and  W.  M.  Wallace,  for  the  plaintiff. 

George  W.  Cooper  and  John  W.  Cooper,  for  the  defendants. 

Simpson,  C.  This  is  an  original  proceeding  in  mandamuBy 
instituted  by  the  Hutchinson  and  Southern  Railroad  Com- 
pany, to  compel  the  board  of  county  commissioners  and 
county  clerk  of  Kingman  County  to  issue  the  bonds  of  Rich- 
land township,  in  Kingman  County,  in  the  sura  of  thirteen 
thousand  dollars,  to  the  plaintiff.  These  bonds  were  voted  by 
Richland  township  on  the  twenty-seventh  day  of  November, 
1889,  to  the  Omaha,  Hutchinson,  and  Gulf  Railway  Company, 
under  the  laws  of  the  state  of  Kansas,  as  aid  to  such  company 
in  the  construction  of  its  railroad  through  Richland  town- 
ship. The  Hutchinson  and  Southern  Railroad  Company,  hav- 
ing purchased  the  railroad  property,  real  and  personal,  and  all 
the  rights,  privileges,  franchises,  etc.,  of  the  Omaha,  Hutchin- 
son, and  Gulf  Railway  Company,  now  claims  these  bonds  as 
such  purchaser  and  assignee.  The  defendants  claim  that  the 
plaintiff  is  not  now  entitled  to  such  bonds,  and  ought  not  to 
prevail  in  this  suit,  for  four  reasons:  1.  Because  the  petition 
on  which  the  bond  election  of  November  27,  1889,  was  held 
did  not  contain  two  fifths  of  the  resident  tax-payers  of  Rich- 
land township:  2.  Because  the  notice  of  the  election  was 
defective;  3.  Because  the  Omaha,  Hutchinson,  and  Gulf 
Railway  Company  sold  out  to  the  Hutchinson  and  Southern 
Railroad  Company,  and  the  Hutchinson  and  Southern  Rail- 
road Company  could  acquire  no  right  to  such  bonds  under 
such  sale;  4.  That  no  demand  was  made  on  defendants  by 
plaintiff  for  the  bonds  before  suit  was  brought. 

Plaintiff  contends  that  two  fifths  of  the  resident  tax-payers 
of  Richland  township  did  sign  the  petition  on  which  the  elec- 
tion was  called;  that  due  and  proper  notice  of  such  election 
was  given,  but  that  if  the  notice  was  defective,  it  was  an  ir- 
regularity which  was  cured  by  actual  notice  to  the  voters  of 
the  township,  and  a  very  full  vote;  that  the  plaintiff  has  the 
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right  to  demand  the  bonds  as  purchaser  from  the  Omaha, 
Hutchinson,  and  Gulf  Railway  Company;  that  proper  demand, 
oft  repeated,  was  made  by  plaintiff  for  the  bonds,  which  was 
as  often  refused;  that  even  if  two  fifths  of  the  resident  tax- 
payers of  Richland  township  did  not  sign  the  petition  on 
which  the  bond  election  was  called  and  held,  defendants  are 
now  estopped  from  raising  any  such  question. 

The  original  writ  in  this  cause  contained  the  averments 
that  on  the  eighteenth  day  of  October,  1889,  a  petition  (which 
is  fully  set  out  in  the  writ),  signed  by  more  than  two  fifths  of 
the  resident  tax-payers  of  Richland  township,  was  presented 
to  the  board  of  county  commissioners  of  Kingman  County, 
praying  that  such  board  call  an  election  for  the  purpose  of 
submitting  to  the  voters  of  Richland  township  the  question 
of  voting  aid  to  the  Omaha,  Hutchinson,  and  Gulf  Railway 
Company;  that  said  board  duly  considered  said  petition  in 
special  session,  and  determined  and  found  that  said  petition 
was  signed  by  two  fifths  of  the  resident  tax-payers  of  Rich- 
land township,  called  the  election  prayed  for  in  said  petition, 
to  be  held  in  Richland  township  on  the  twenty-seventh  day 
of  November,  1889,  and  ordered  the  sherifif  of  Kingman 
County,  Kansas,  to  give  due  notice  thereof;  that  said  sheriff 
did  give  due  notice  of  such  election,  by  proclamation  duly 
published,  etc.;  that  all  the  voters  of  said  township  also  had 
actual  notice  of  such  election  and  attended  the  polls  on  the 
twenty-seventh  day  of  November,  1889,  and  voted,  without 
exception,  at  said  election;  that  a  large  majority  of  such 
voters  voted  for  the  bonds;  that  the  board  of  county  commis- 
sioners of  Kingman  County  duly  canvassed  the  returns  of  said 
election  and  declared  the  result  to  be  that  a  majority  of  the 
votes  polled  at  said  election  were  in  favor  of  the  issuance  of 
the  bonds,  and  ordered  the  county  clerk  of  Kingman  County 
to  subscribe  to  the  capital  stock  of  the  Omaha,  Hutchinson, 
and  Gulf  Railway  Company,  for  and  in  behalf  of  said  Rich- 
land township,  in  the  sum  of  thirteen  thousand  dollars,  the 
amount  voted  at  said  election,  and  that  said  county  clerk  did 
duly  make  its  subscription,  as  ordered  by  the  board  of  county 
commissioners.  It  is  also  shown  that  the  railroad  was  com- 
pleted through  the  township  on  the  twenty-seventh  day  of 
May,  1890,  in  accordance  with  the  terms  of  the  subscription. 
The  election  resulted  in  favor  of  the  subscription,  by  a  vote 
of  seventy-three  for  and  forty  against.     This  action  was  com- 
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menced  on  the  sixth  day  of  December,  1890.  Other  facts  that 
may  be  material  will  be  noticed  hereafter. 

The  petition  of  the  resident  tax-payers  presented  to  the 
board  of  county  commissioners  praying  that  an  election  be 
ordered  recites  that  "  we,  the  undersigned,  your  petitioners, 
being  two  fifths  of  the  resident  tax-payers  of  the  municipal 
township  of  Richland,  Kingman  County,"  etc.  The  board  of 
county  commissioners,  in  ordering  the  special  election,  entered 
on  their  journal  this  statement,  to  wit:  "And  having  exam- 
ined said  petition,  find  that  the  same  was  in  due  form,  and 
was  duly  signed  by  more  than  two  fifths  of  the  resident  tax- 
payers of  said  Richland  township,  and  being  regular  in  all 
other  respects,  and  the  said  county  commissioners,  being  sa 
satisfied,  do  so  find." 

The  second,  third,  and  fourth  defenses  relied  upon  by  the 
respondent  township  are  not  good,  for  various  reasons.  The 
objection  that  the  notice  of  election  was  deftctive  is  met  by 
the  showing  in  the  record  that  every  legal  voter  in  the  town- 
ship, except  one,  attended  the  election  and  cast  his  vote,  and 
hence  had  knowledge  of  the  time  and  place  at  which  the  elec- 
tion was  held.  The  third  defense,  "because  the  Omaha, 
Hutchinson,  and  Gulf  Railroad  Company  sold  out  to  tho 
Hutchinson  and  Southern  Railroad  Company,  and  the  latter 
company  could  acquire  no  right  to  the  bonds  under  such 
Bale,"  is  met  by  the  decisions  of  this  court  in  the  cases  of 
Atchison  etc.  R.  R.  Co.  v.  Comm'rs  of  Phillips  Co.,  25  Kan.  261; 
Southern  Kansas  etc.  R.  R.  Co.  v.  Towner,  41  Kan.  72;  Bate» 
Co.  V.  Winters,  112  U.  S.  325;  Scotland  Co.  v.  Thomas,  94 
U.  S.  682;  and  Gen.  Stats.  1889,  par.  1269.  The  fourth  de- 
fense, that  no  demand  was  made  by  the  plaintiff  of  the 
defendants  for  the  bonds  before  the  suit  was  brought,  is  dis- 
posed of  by  evidence  contained  in  the  record. 

It  seems  to  us,  regarding  the  legal  eflfect  of  the  recitations 
in  this  record,  that  the  petition  for  the  election  declares  on  its 
face  that  the  signers  thereof  are  resident  tax-payers;  that  the 
board  of  county  commissioners  found  and  determined  that 
the  petition  was  good,  and  contained  the  names  of  two  fifths 
of  the  resident  tax-payers  of  the  township  of  Richland;  that 
the  election  was  ordered  by  reason  of  that  finding  and  deter- 
mined by  the  board;  that  the  election  was  held,  the  votes  can- 
vassed, and  the  result  declared,  and  that  all  this  was  done 
without  objection  or  protest  from  any  of  the  citizens  of  that 
township;   that  the  relator  presents  at  least  a  very  strong 
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prima  facie  case  for  the  allowance  of  the  peremptory  writ,  so 
strong,  in  fact,  that  if  the  writ  cannot  be  granted,  it  must  be 
that  it  is  because  the  township  has  made  such  a  strong  show- 
ing that  the  petition  was  defective,  by  reason  of  not  being 
signed  by  the  requisite  number  of  resident  tax-payers,  as  to 
completely  overcome  the  prima  facie  case.  And  in  relation 
to  this  question,  some  other  facts,  and  some  very  strong  infer- 
ences arising  from  the  record,  very  vigorously  reinforce  the 
prima  facie  showing  made  by  the  relator.  The  tax  roll  of 
that  year  is  introduced  in  evidence,  and  this  shows  that  the 
number  of  resident  tax-payers  in  the  township  of  Richland 
was  about  seventy.  This  tax  roll  was  made  by  the  township 
trustee  before  any  proposition  for  railroad  aid  was  discussed, 
or,  so  far  as  we  know,  even  thought  of,  and  is  therefore  free 
from  any  suspicion  that  it  was  made  either  in  the  interest  of 
or  adverse  to  such  a  proposition.  Again,  the  evidence  dis- 
closes that  there  were  two  factions  in  the  township,  and  that 
the  resident  tax-payers  were  besieged  both  in  favor  of  and 
against  signing  the  petition  calling  for  an  election;  that  the 
attention  of  the  entire  population  of  the  township  was  called 
to  the  subject,  and  that  there  was  an  earnest  and  determined 
effort  made  by  both  factions;  and  yet  we  find  that  the  insuf- 
ficiency of  the  petition  is  first  alleged  after  demand  is  made 
for  the  issue  of  the  bonds.  These  things  are  so  entirely  incon- 
sistent with  the  claim  now  made  of  the  insufficiency  of  the 
petition,  that  great  weight  should  be  given  them. 

The  writer  of  this  opinion  has  read  somewhat  carefully  the 
voluminous  mass  of  evidence  taken  on  both  sides  of  this  ques- 
tion, and  is  inclined  to  the  opinion  that  upon  the  whole  record 
the  petition  is  sufficient,  but  the  decision  of  this  case  is  based 
upon  other  facts  that  are  indisputable.  Many  of  these  facta 
have  been  already  referred  to,  and  as  they  are  thoroughly  es- 
tablished by  the  evidence,  or  stated  by  botii  parties  in  such  a 
manner  as  to  be  taken  for  granted,  and  as  some  others  are 
asserted  and  not  disputed,  they  are  to  be  accepted  as  control- 
ling. We  allude  to  certain  facts,  independent  of  the  petition 
for  the  election,  such  as  the  efforts  of  one  party  to  secure,  and 
the  other  to  prevent,  the  required  number  of  resident  tax- 
payers to  sign  the  petition;  the  presentation  of  the  petition  to 
the  board  of  county  commissioners;  its  allowance;  the  find- 
ings and  determination  of  the  board  with  respect  to  its  form 
and  legality;  the  holding  of  the  election  and  almost  unani- 
mous participation  of  the  electors  of  the  township  in  that 
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election;  the  canvass  and  declaration  of  the  result;  the  sub- 
Bcription  of  the  stock  by  the  county  clerk,  as  authorized  by  a 
resolution  of  the  county  board;  the  acceptance  of  that  sub- 
scription by  the  railroad  company;  the  construction  and 
operation  of  the  railroad  in  accordance  with  the  terms  of 
the  subscription;  the  acceptance  and  retention  by  the  town- 
ship treasurer  of  the  amount  of  capital  stock  of  the  railroad 
company  authorized  by  the  subscription.  It  also  appears 
from  the  evidence  that  in  consideration  of  the  subscription  of 
Richland  township  the  railroad  company  adopted  a  route 
through  the  township  that  required  them  to  make  a  bend 
after  leaving  a  village  in  said  township  called  "  Cleveland," 
and  to  turn  due  east  near  a  certain  half-section  line  to  a  cer- 
tain point  near  the  center  of  the  township,  and  then  to  turn 
due  south  and  follow  a  half-section  line  to  near  the  southern 
boundary  line  of  the  township,  and  that  this  made  nearly  a 
right  angle  in  the  road;  that  the  arrangement  as  to  route  was 
made  to  satisfy  the  people  of  the  township;  that  the  company 
agreed  to  locate  two  depots  in  the  township,  one  at  Cleveland 
and  one  in  the  center  of  the  township.  The  township  is  only 
six  miles  square.  The  company  also  agreed  to  put  in  two 
side-tracks.  The  route  was  changed  from  the  original  inten- 
tion of  the  company  on  account  of  the  subscription  of  this 
township;  the  route  adopted  by  virtue  of  the  subscription  was 
from  one  and  a  half  to  two  miles  longer  and  more  expensive 
than  the  original  route  adopted  by  the  company;  the  route 
through  Richland  township  finally  adopted  and  built  and 
operated  would  not  have  been  chosen  if  it  had  not  been  influ- 
enced and  controlled  by  the  expectation  of  the  company  to 
receive  the  thirteen  thousand  dollars  aid  voted  by  the  town- 
ship. The  road  was  built  through  the  township  on  a  mini- 
mum grade  of  one  foot  to  the  hundred,  with  compensation 
for  all  curves.  First-class  ties  were  used,  2,640  to  the  mile, 
and  same  number  and  class  in  all  side-tracks  on  the  main 
line.  First-class  steel  rails  weighing  sixty  pounds  to  the 
yard  were  laid  on  the  main  line  and  all  side-tracks,  manu- 
factured at  the  Alleghany  Bessemer  Steel  Works.  The  most 
approved  splice-bars  —  the  Sampson  splice-bars  —  and  Tudor 
bolts  and  spikes  were  used.  The  switches  were  the  best  that 
could  be  bought,  and  everything  connected  with  the  construc- 
tion was  first-class.  The  road  is  well  drained,  and  in  a  word, 
is  a  first-class  one,  and  has  complied  in  all  respects  with  the 
terms  of  the  subscription. 
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Under  this  state  of  facts,  can  the  municipal  township  urge 
as  a  defense  to  this  action  that  the  petition  presented  to  the 
board  calling  for  an  election  did  not  contain  the  names  of  two 
fifths  of  the  resident  tax-payers  of  the  township,  and  that  the 
finding  and  determination  of  the  board  that  it  did,  was  incor- 
rect as  a  matter  of  fact,  and  that  therefore  the  contract  of 
subscription  was  void,  for  want  of  power  on  the  part  of  the 
board  to  make  it?  Every  prerequisite  of  the  law  affirmatively 
appearing  upon  the  records  to  have  been  complied  with,  is  not 
the  township  estopped,  under  all  the  circumstances  of  this 
case,  from  denying  the  illegality  of  the  petition  calling  the 
election?  It  has  been  held  by  this  court,  in  the  case  of  Sleeper 
V.  Bullen,  6  Kan.  300,  that  "where  a  petition  for  grading  a 
certain  street  appears  to  be  good  on  its  face,  and  the  city  coun- 
cil of  the  city  decides  and  declares  that  it  is  good,  and  makes 
a  contract  under  it,  and  after  the  grading  has  been  done,  and 
the  city  has  levied  a  special  tax  to  pay  for  the  same,  the  city 
is  estopped  from  denying  the  validity  of  its  contract,  or  of  de- 
nying its  liability  to  the  contractors  for  the  grading." 

The  authorities  quoted  to  sustain  this  part  of  the  opinion  are 
the  cases  of  Louisville  v.  Hyattj  5  B.  Mon.  199;  Bissell  y.Jeffer- 
sonville,  24  How.  287;  Kearney  v.  Covington,  1  Met.  (Ky.)  339; 
Sioift  V.  Williamsburgh,  24  Barb.  427.  Later,  it  is  said  by 
this  court,  in  the  case  of  Stewart  v.  CommWs  of  Wyandotte  Co., 
45  Kan.  708;  23  Am.  St.  Rep.  746:  "A  land-owner  who  vol- 
untarily invokes  for  his  benefit  the  provisions  of  chapter  214 
of  the  Laws  of  1887  for  the  purpose  of  improving  a  county 
road  contiguous  to  his  land,  signs,  circulates,  and  presents  a 
petition  under  the  provisions  of  that  statute  to  the  county 
commissioners,  and  asks  for  the  improvement  subsequently 
made,  lives  in  the  immediate  vicinity  of  the  improvement 
during  its  entire  progress,  is  present  upon  the  work  at  difi'er- 
ent  times,  knows  that  the  petition  is  insufficient  under  the 
statute,  and  the  improvement  greatly  enhances  the  value  of 
his  property,  much  in  excess  of  any  tax  or  assessment  at- 
tempted to  be  imposed,  is  not  entitled  to  an  injunction  to  re- 
strain the  collection  of  such  tax  or  special  assessment,  although 
the  improvement  is  made  without  any  authority  whatever. 
A  party  cannot  invite  and  encourage  a  wrong,  and  then  ask  a 
court  of  equity  to  protect  him  by  an  injunction  from  the  con- 
sequences of  that  wrong." 

This  is  supported  by  Sleeper  v.  Bullen,  6  Kan.  300;  Lee  v. 
Tillotson,  24  Wend.  337;  35  Am.  Dec.  624;  Ferguson  v.  Lan- 
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dram,  5  Bush,  240;  96  Am.  Dec.  350;  and  Daniels  v.  Teamey^ 
102  U.  S.  415;  and  this  case  cites  Elliott  on  Roads  and  Streets, 
422;  State  v.  Mitchell,  31  Oiiio  St.  692;  Burlington  v.  Gilbert, 
31  Iowa,  356;  7  Arn.  Rep.  143;  Motz  v.  Detroit,  18  Mich.  526; 
see  also  Brown  v.  Atchison,  39  Kan.  37;  7  Am.  St.  Rep.  515. 
These  cases  cited  from  our  own  court,  as  well  as  the  support- 
ing ones,  go  to  the  extent  that  even  when  the  municipality 
has  no  power  to  make  the  improvement,  the  lot-owner  may,  by 
his  own  acts,  be  estopped  from  asserting  that  want  of  power; 
and  some  of  the  supporting  cases  hold  that  where  a  party  has 
availed  himself  of  the  benefits  of  an  unconstitutional  law,  he 
cannot,  in  a  subsequent  litigation  with  others  not  in  that  po- 
sition, aver  its  unconstitutionality  as  a  defense.  We  cite  these 
cases  to  establish  the  general  rule  that  courts  will  carry  the 
doctrine  of  estoppel  to  great  lengths  in  the  interests  of  justice, 
because  it  has  its  foundation  in  a  wise  and  salutary  policy. 
•  It  promotes  fair  dealing,  and  often  gives  triumph  to  right  and 
justice  where  no  other  principle  known  to  our  jurisprudence 
can  secure  these  ends.  It  is  a  conservator;  and  without  its 
frequent  operation,  vast  public  and  private  enterprizes  would 
be  paralyzed.  The  strength  of  this  principle  of  estoppel  has 
been  held  sufficient  to  overcome  jurisdictional  defects  in  pro- 
ceedings of  this  kind,  as  in  the  case  oi  Prettyman  v.  Tazewell 
Co.,  19  111.  406,  71  Am.  Dec.  230,  where  it  was  alleged  that 
the  petition  did  not  contain  the  requisite  number  of  signa- 
tures, and  there  was  not  a  majority  of  legal  voters  in  favor  of 
the  proposition.  Also  in  the  case  of  Chicago  etc.  R.  R.  Co.  v. 
Coyer,  79  111.  376,  where  the  petition  was  insufficiently  signed; 
and  in  the  case  of  Burlington  etc.  R'y  Co.  v.  Stewart,  39  Iowa, 
267,  where  the  notice  of  the  election  was  insufficient;  and  in 
Packard  v.  Jefferson  Co.,  2  Col.  338,  where  the  election  was 
called  at  an  illegal  meeting  of  the  board.  In  the  last  case, 
the  court  held  that  the  proceedings  were  without  jurisdiction, 
and  void,  but  that  the  action  of  the  board  at  a  subsequent 
regular  meeting  having  treated  the  proceeding  as  valid,  they 
were  thereby  ratified  and  validated.  In  the  case  of  Mills  v. 
Qleason,  11  Wis.  490,  78  Am.  Dec.  721,  the  court  says  that 
a  subpequent  ratification  will  render  valid  acts  that  in  point 
of  strict  law  were  unauthorized  when  they  were  done,  is  a  fa- 
miliar rule  in  the  case  of  individuals.  And  the  court  held  that 
it  was  equally  applicable  in  that  case  to  estop  a  city  from 
denying  the  validity  of  certain  bonds. 

And  in  the  case  of  Kneeland  v.  Gillman,  24  Wis.  39,  the  court, 
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speaking  of  municipal  corporations,  says:  "As  to  matters 
within  the  scope  of  their  power,  the  doctrine  of  estoppel  ap- 
plies; and  that  agreements  in  their  behalf  may  be  ratified  by 
acquiescence  and  accepting  the  benefits  of  them,  with  knowl- 
edge of  the  facts,  is  as  well  settled  as  in  the  case  of  natural 
persons."  And  further,  in  the  same  opinion,  "  if  all  this  was 
done  with  the  knowledge  of  the  common  council,  and  it  took 
no  action  to  express  any  dissent  or  to  prevent  its  agents  from 
making  the  agreement,  it  is  as  clearly  bound  as  though  it 
had  formally  authorized  the  whole  by  express  act." 

This  case  is  expressly  affirmed  in  Houfe  v.  Town  of  Fulton, 
34  Wis.  618,  17  Am.  Rep.  463,  which  is  another  strong  case 
in  support  of  this  doctrine.  See  also  Curnen  v.  Mayor  of  New 
York,  79  N.  Y.  511.  In  the  case  of  Peterson  v.  Mayor  of  New 
York,  17  N.  Y.  449,  453,  Judge  Davis  said:  "This  ratification 
may  be  by  acts  or  conduct  inconsistent  with  any  other  sup- 
position than  that  it  intended  to  own  and  adopt  the  act  as 
its  own."  See  also  Story  on  Agency,  sec.  253;  Dillon  on  Mu- 
nicipal Corporations,  sec.  385;  Argenti  v.  San  Francisco,  16 
Cal.  255;  People  v.  Swift,  31  Cal.  26;  Hooker  v.'  Eagle  Bank  of 
'Rochester,  30  N.  Y.  83;  86  Am.  Dec.  351;  Hoytv.  Thompson,  19 
N.  Y.  208;  Supervisors  v.  Schenck,  5  Wall,  782;  Hart  v.  Stone,  30 
Conn.  94;  Howe  v.  Keeler,  27  Conn.  538;  Emerson  v.  Newbury, 
13  Pick.  377;  Hodges  v.  Buffalo,  2  Denio,  110;  Dubuque  etc. 
College  v.  District  Township,  13  Iowa,  555;  Detroit  v.  Jackson, 
1  Doug.  (Mich.)  106;  Merrick  v.  Burlington  etc.  Plank  Road 
Co.,  11  Iowa,  74;  Herman  on  Estoppel,  sec.  554;  Burlington 
V.  Gilbert,  31  Iowa,  357;  7  Am.  Rep.  143;  Cross  v.  City  of 
Kansas,  90  Mo.  13;  59  Am.  Rep.  1;  Moore  v.  Mayor,  73  N.  Y. 
238;  29  Am.  Rep.  134;  Markle  v.  Board  etc.  Clay  Co.,  55  Ind. 
185. 

This  court  has  laid  down  this  doctrine  of  ratification  in  the 
strongest  terms.  In  the  case  of  State  v.  CommWs  of  Pawnee 
Co.,  12  Kan.  426,  439,  the  court  says:  "It  is  a  general  prin- 
ciple, of  almost  universal  application,  that  whenever  a  state, 
county,  corporation,  partnership,  or  person  has  power  origi- 
nally to  do  a  particular  thing,  it  also  has  the  power  to  ratify 
and  make  valid  an  attempted  effort  to  do  such  thing,  although 
the  same  may  have  been  done  ever  so  defectively,  itiformally, 
and  even  fraudulently,  in  the  first  instance.  This  principle 
is  so  elementary  in  its  nature  as  to  require  no  citation  of  au- 
thorities to  uphold  it." 

Upon  the  strength  of  this  principle,  municipal  corporations 
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have  been  estopped  from  denying  their  liability  to  pay  for 
benefits  received,  in  some  cases,  where  there  was  no  contract 
at  all;  in  others,  where  there  was  ap  absence  of  power  even  to 
make  the  contract:  City  of  East  St.  Louis  v.  East  St.  Louis 
Oaslight  Co.,  98  111.  415;  38  Am.  Rep.  97;  San  Francisco  Gas 
Co.  V.  San  Francisco,  9  Cal.  469;  Hitchcock  v.  Galveston,  96 
U.  S.  341.  In  the  last  case  the  supreine  court  says:  "  Having 
received  the  benefits  at  the  expense  of  the  other  contracting 
party,  it  [the  city]  cannot  now  object  that  it  was  not  em- 
powered to  perform  what  it  promised  in  return";  citing 
numerous  cases  in  support  of  this  proposition. 

This  court  has  recognized  the  rule  that  requires  prompt  ac- 
tion on  the  part  of  the  plaintiff  in  cases  of  this  kind.  In  the 
case  of  Comm'rs  of  Morris  Co.  v.  Hinchman,  31  Kan.  736,  this 
court  says:  "It  is  a  well-established  rule  in  equity,  that  if  a 
party  is  guilty  of  laches  or  unreasonable  delay  in  the  enforce- 
ment of  his  rights,  he  thereby  forfeits  his  claim  to  equitable 
relief.  Under  this  rule,"  says  Chief  Justice  Horton,  "it  was 
decided  that  an  injunction  will  not  be  granted  to  restrain  the 
payment  of  money  illegally  voted  by  a  town,  if  the  petitioners 
had  been  guilty  of  gross  laches,  and  knowingly  have  permit- 
ted others  to  incur  liability  in  good  faith,  relying  upon  such 
appropriation  for  reimbursement";  citing  Tnsh  v.  Adams,  10 
Cush.  252.  See  also  Thomas  v.  Woodman,  23  Kan.  217;  33 
Am.  Rep.  156;  Ritchie  v.  City  of  South  Topeka,  38  Kan.  368. 

As  said  by  the  court  in  the  case  of  Kellogg  v.  Ely,  15  Ohio 
St.  67:  "When  the  first  spade  had  been  thrust  into  the  earth 
in  the  execution  of  the  contract,  before  the  contractors  had 
expended  any  money  or  the  laborers  any  sweat,  then,  if  ever, 
was  the  remedy  by  injunction  open  to  plaintiff  below;  but  he 
did  not  invoke  it.  It  does  not  appear  from  the  record  that  he 
ever  warned  the  contractors  or  laborers  that  he  intended  for 
himself  to  resist  the  collection  of  the  assessment  which  must 
follow  to  raise  the  money  to  pay  them,  but,  remaining  inactive 
and  silent  until  his  swamp-lands  were  drained  by  a  ditch  of 
nearly  a  mile  in  length,  he  then,  for  tlie  first  time,  asks  the 
interposition  of  a  court  of  equity.  We  think  he  comes  too 
late."  See  also  Chapman  v.  Mad  River  etc.  R.  R.  Co.,  6  Ohio 
St.  137;  State  v.  Van  Home,  7  Ohio  St.  327;  State  v.  Union 
Township,  8  Ohio  St.  394;  Goshen  Township  v.  Springfield  etc. 
R.R.  Co.,  12  Ohio  St.  624;  80  Am.  Dec.  386;  Slate  v.  Goshen 
Township,  14  Ohio  St.  569;  Comm'rs  of  Knox  Co.  v.  Nichols, 
14  Ohio  St.  260.     Judge  Redfield,  in  his  work  on  railways 
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(vol.  2,  5th  ed.,  p.  388),  says:  "  The  right  to  interfere  by  in- 
junction is  one  that  should  always  be  asserted  on  fresh  suit, 
or  it  will  be  regarded  as  voluntarily  waived  and  lost  by  ac- 
quiescence"; citing  numerous  authorities  in  support  of  the 
proposition. 

In  2  Herman  on  Estoppel,  sec.  1221,  the  author  says:  "If 
a  party  is  guilty  of  laches  or  unreasonable  delay  in  the  en- 
forcements of  his  rights,  he  thereby  forfeits  his  claim  to 
equitable  relief.  This  rule  is  more  especially  applicable  to 
cases  where  a  party,  being  cognizant  of  his  rights,  does  not 
take  those  steps  to  assert  them  that  are  open  him,  but  lies  by 
and  suffers  other  parties  to  incur  expenses  and  enter  into  en- 
gagements and  contracts  of  a  burdensome  character." 

Mr.  Daniel,  in  his  work  on  negotiable  instruments  (vol.  2, 
sec.  1536),  in  speaking  of  the  voting  of  bonds  and  the  sub- 
scribing of  stock  by  municipalities  to  aid  in  the  building  of  a 
railroad,  says:  "The  tax-payers  of  the  municipality  may  also 
enjoin  the  proceeding  of  the  corporate  authorities  to  carry  out 
the  subscription,  on  the  ground  of  fraud,  bri.jery,  non-fulfill- 
ment of  pre-existing  conditions,  or  other  sufficient  cause,  but 
they  must  do  so,  if  at  all,  in  apt  time,  and  before  the  rights  of 
bona  fide  third  parties  have  accrued." 

In  Brown  v.  Merrick  County,  18  Neb.  355,  the  supreme  court 
of  Nebraska  says:  "A  tax-payer  who  seeks  to  enjoin  the  pay- 
ment of  money  for  the  erection  of  a  public  bridge,  which  he 
claims  is  being  constructed  in  violation  of  law,  must  act  with 
reasonable  promptness.  If  he  is  guilty  of  gross  laches,  and 
knowingly  permits  the  contractor  to  incur  liabilities  in  good 
faith  in  the  construction  of  the  greater  part  of  the  work,  an 
injunction  will  be  denied." 

See  also  Lamb  v.  Burlington  etc.  R'y  Co.,  39  Iowa,  333,  where 
it  was  held  that  because  the  plaintiff  had  delayed  his  action 
until  the  railroad  was  completed  (as  in  this  case),  he  was 
estopped;  and  in  Burlington  etc.  Ry  Co.  v.  Steivart,  39  Iowa 
267,  where  the  election  notices  were  insufficient,  the  same 
principle  was  applied.  In  the  case  of  Prettyman  v.  Tazewell 
Co.,  19  111.  406,  71  Am.  Dec.  230,  it  was  held  that  a  delay  of 
four  months  after  the  election  was  fatal  to  plaintiff's  right  to 
enjoin  the  issue  of  the  bonds;  that  "the  presumption  was, 
that  rights  had  been  acquired  and  liabilities  incurred  on  the 
faith  of  the  bonds  that  would  make  it  inequitable  to  restrain 
their  issue."  The  same  principle  was  recognized  in  later  cases 
in  the  same  court:  See  Johnson  v.  Stark  Co.y  24  111.  90;  But. 
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ler  V.  Dunham,  27  111.  474;  and  People  v.  Cline,  63  III.  394; 
Chicago  etc.  R.  R.  Co.  v.  Coyer,  79  111.  376.  In  the  Tazewell 
County  case,  the  supreme  court  of  Illinois  held,  where  it  was 
alleged  that  hundreds  of  illegal  votes  were  cast,  and  that 
there  was  not  a  majority  of  the  legal  voters  in  favor  of  the 
fiubscription,  that  proceedings  of  this  kind  are  binding  until 
impeached,  and  that  they  might  be  impeached  ....  by 
establishing  a  proper  case  in  apt  time;  but  justice  and  reason 
would  alike  prohibit  a  party,  after  acquiescing  until  the  road 
should  incur  liabilities,  acquire  credit,  etc.,  on  the  faith  that 
these  bonds  would  issue,  from  impeaching  the  election  and 
enjoining  them  from  issuing." 

And  the  same  doctrine  has  been  recognized  and  affirmed  in 
later  cases  in  that  state:  Johnson  v.  Stark  Co.,  24  111.  90;  Mar- 
shall Co.  V.  Cook,  38  111.  48,  51;  87  Am.  Dec.  282;  People  v. 
Supervisors  of  Logan  Co.,  63  111.  374;  People  v.  Cline,  63  111. 
394.  See  also  New  Haven  etc.  R.  R.  Co.  v.  Toion  of  Chatham, 
42  Conn.  465;  Gilmore  v.  Fox,  10  Kan.  509,  512;  Kellogg  v.  Ely, 
15  Ohio  St.  64;  Chapman  v.  Mad  River  etc.  R.  R.  Co.,  6  Ohio 
St.  127,  137;  Clapp  v.  Cedar  Co.,  5  Iowa,  15;  68  Am.  Dec. 
678;  Markle  v.  Board  etc.  Clay  Co.,  55  Ind.  185. 

The  settled  policy  of  this  state,  both  by  legislative  enact- 
ment and  judicial  expression,  is,  that  before  the  agents  of  a 
municipality  are  authorized  to  subscribe  aid  for  such  public 
improvements'  as  railroads,  they  are  required  to  be  authorized 
fio  to  do  by  the  public  in  the  manner  provided  by  statute: 
Township  of  Dixonv.  Sumner  Co. ,2b  Kan,  519.  The  preliminary 
steps  required  by  law,  such  as  a  petition  signed  by  two  fifths  of 
the  resident  tax-payers,  an  election,  and  a  majority  vote,  are 
steps  in  the  creation  of  that  authority,  and  are  steps  with 
which  the  railroad  company  necessarily  has  no  connection: 
Land  Grant  etc.  Co.  v.  Davis  Co.,  6  Kan.  256.  Whether  these 
steps  have  been  legally  taken  is  a  question  that  must  be 
determined  by  the  board  of  county  commissioners,  who  are 
public  agents  to  whom  the  determination  of  many  other  im- 
portant questions  is  confided.  Under  the  terms  of  our  statute, 
no  other  tribunal  or  authority  could  determine  whether  a  suf- 
ficient petition  had  been  presented,  or  whether  there  was  a 
majority  vote  cast  for  the  subscription.  When  the  board 
acted,  and  determined  in  favor  of  the  subscription,  and  ordered 
the  county  clerk  to  make  it,  and  it  was  accepted  by  the  rail- 
road company,  then  for  the  first  time  was  there  a  contract 
which  necessarily  required  action  by  the  railroad  company. 
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Up  to  this  point,  all  the  proceedings  affirmatively  show  on 
their  face  that  every  requisite  of  the  statute  had  been  com- 
plied with;  and  now  we  quote  largely  from  a  case  already 
cited,  that  of  Bissell  v.  City  qf  Jeffersonville,  24  How.  287,  —  a 
decision  of  the  supreme  court  of  the  United  States,  decided  so 
long  ago,  and  followed  so  often,  that  it  is  now  not  assailable. 
If  it  should  be  said  that  this  was  a  case  in  which  innocent 
third  persons  were  the  holders  of  the  bonds  sued  upon,  the  re- 
ply is,  and  it  is  a  patent  one,  that  the  court  considered  the 
case  from  the  stand-point  of  the  railroad  company's  rights. 
The  court  says:  "  Having  ascertained  and  determined  that 
three  fourths  of  the  legal  voters  had  petitioned,  they  adopted 
the  resolution  reported  by  the  committee,  and  entered  into  the 
contract  with  the  railroad  company.  Clearly,  therefore,  the 
common  council  had  contracted  the  obligation  to  take  the  stock, 
and  in  case  of  refusal,  would  have  been  liable  in  damages  for 

a  breach  of  the  contract It  is  insisted  by  the  plaintiffs 

that  the  defendants  had  no  right  to  disprove  the  verity  of 
their  own  records,  certificates,  and  representations  concerning 
the  facts  necessary  to  give  validity  to  the  bonds.  On  the 
other  hand,  the  defendants  controvert  that  proposition,  and 
insist  that  it  was  competent  for  them,  under  the  circumstances, 
to  prove,  by  parol  testimony,  that  the  records  given  in  evi- 
dence did  not  speak  the  truth,  and  that  in  point  of  fact  three 
fourths  of  the  legal  voters  had  not  petitioned,  as  required  by 
the  charter.  Unless  three  fourths  of  the  legal  voters  had  peti- 
tioned, it  is  clear  that  the  bonds  were  issued  without  author- 
ity, as  by  the  terms  of  the  explanatory  act  it  could  only  apply 
to  a  case  where  the  common  council  of  a  city  had  contracted 
the  obligation  or  liabilities  therein  specified  upon  the  petition 
of  three  fourths  of  the  legal  voters  of  such  city;  and  if  no  such 
petition  had  been  presented,  or  if  it  was  not  signed  by  the 
requisite  number  of  the  legal  voters,  the  law  did  not  author- 
ize the  common  council  to  ratify  and  affirm  the  subscription. 
The  fact,  however,  had  been  previously  ascertained  and  de- 
termined by  the  board  to  which  the  petition  was  originally 
addressed.  After  the  explanatory  act  was  passed,  the  com- 
mon council  were  fuljy  authorized  to  revise  the  finding  of  the 
former  board;  and  if  it  did  not  appear,  upon  inquiry  and 
proper  investigation,  that  it  was  correct,  it  was  their  duty,  as 
the  representatives  of  the  city,  to  have  refused  to  ratify  and 
affirm  the  contract  for  the  subscription.  Such  an  inquiry 
might  have  been  made  through  the  medium  of  a  committee, 
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as  it  had  been  when  the  petition  was  presented,  or  in  any  other 
mode  satisfactory  to  the  board  which  would  enable  them  to 
ascertain  the  true  state  of  the  case.  By  the  terms  of  the  ex- 
planatory act,  they  were  authorized  to  ratify  and  affirm  its 
subscription,  if  the  obligation  or  liability  incurred  had  been 
contracted  on  the  petition  of  three  fourths  of  the  legal  voters 
of  the  city;  and,  of  course,  the  necessary  implication  is,  that 
they  must  be  satisfied  that  the  requisite  number  had  peti- 
tioned  Whether  three  fourths  of  the  legal  voters  had 

petitioned  or  not,  was  a  question  of  fact;  and  if  not  ascer- 
tained and  conclusively  settled  before  the  bonds  were  issued, 
it  would  remain  open  to  future  inquiry,  and  might  be  deter- 
mined in  the  negative;  and  clearly  the  common  council  could 
not  lawfully  ratify  and  affirm  the  subscription  unless  that 
proportion  of  the  legal  voters  had  petitioned;  and  without  such 
ratification  the  bonds  would  be  invalid.  Beyond  question, 
therefore,  that  construction  must  be  rejected.  Jurisdiction  of 
the  subject-matter  on  the  part  of  the  common  council  was 
made  to  depend  upon  the  petition,  as  described  in  the  explan- 
atory act,  and  of  necessity  there  must  be  some  tribunal  to 
determine  whether  the  petitioners  whose  names  were  appended 
constituted  three  fourths  of  the  legal  voters  of  the  city;  else 
the  board  could  not  act  at  all.  None  other  than  the  common 
council,  to  whom  the  petition  was  required  to  be  addressed,  is 
suggested,  either  in  the  charter  or  the  explanatory  act,  and  it 
would  be  difficult  to  point  out  any  other,  sustaining  a  similar 
relation  to  the  city,  so  fit  to  be  charged  with  the  inquiry,  or 
one  so  fully  possessed  of  the  necessary  means  of  information 
to  discharge  the  duty.  Adopting  the  language  of  this  court 
in  the  case  of  CommWs  of  Knox  Co.  v.  Aspinwall,  21  How.  544, 
we  are  of  the  opinion  that  '  this  board  was  one,  from  its  or- 
ganization and  general  duties,  fit  and  competent  to  be  the 
depositary  of  the  trust  confided  to  it.'  Perfect  acquiescence  in 
the  decision  and  action  of  the  board  seems  to  have  been 
manifested  by  the  defendants  until  the  demand  was  made  for 
the  payment  of  interest  on  the  loan.  So  far  as  appears, 
they  never  attempted  to  enjoin  the  proceedings,  but  suffered 
the  authority  to  be  executed,  the  bonces  to  be  issued,  and  to 
be  delivered  to  the  railroad  company,  without  interference  or 
complaint.  When  the  contract  had  been  ratified  and  affirmed, 
and  the  bonds  issued  and  delivered  to  the  railroad  company 
in  exchange  for  the  stock,  it  was  then  too  late  to  call  in  ques- 
tion the  fact  determined  by  the  common  cou/icil,  and,  aforti' 
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orif  it  is  too  late  to  raise  that  question  in  a  case  like  the 
present,  where  it  is  shown  that  the  plaintiffs  are  innocent 
holders  for  value.  Duly  certified  copies  of  the  record  of  the 
proceedings  were  exhibited  to  the  plaintiffs  at  the  time  they 
received  the  bonds,  showing  to  a  demonstration  that  further 
examination  upon  the  subject  would  have  been  useless;  for, 
whether  we  look  to  the  bonds  or  the  recorded  proceedings, 
there  is  nothing  to  indicate  any  irregularity,  or  even  to  create 
a  suspicion  that  the  bonds  had  not  been  issued  pursuant  to 
lawful  authority;  and  we  hold  that  the  company  and  their 
assigns,  under  the  circumstances  of  this  case,  had  a  right  to 
assume  that  they  imported  verity.  Citation  of  authorities  to 
this  point  is  unnecessary,  as  the  whole  subject  has  recently 
been  examined  by  this  court,  and  the  rule  clearly  laid  down 
that  a  corporation,  quite  as  much  as  an  individual,  is  held  to 
a  careful  adherence  to  truth  in  their  dealings  with  other  par- 
ties, and  cannot,  by  their  representations  or  silence,  involve 
others  in  onerous  engagements,  and  then  defeat  the  calcula- 
tions and  claims  their  own  conduct  has  superinduced." 

It  will  be  noticed  that  this  case  is  cited  and  strongly  relied 
upon  by  this  court  in  Sleeper  v.  Bullen,  6  Kan.  300;  and  in  the 
more  recent  cases  of  Burlington  Water  Works  Co.  v.  City  of 
BurlingtoUy  43  Kan.  725,  Brawny.  Atchison,  39  Kan.  48,  7  Am. 
St.  Rep.  115,  and  State  v.  Dennis,  39  Kan.  509,  it  is  very 
etrongly  asserted  that  contracts  with  innocent  persons,  made 
by  municipalities,  cannot  be  avoided  by  defects  that  are 
shown  outside  of  the  record. 

In  the  case  of  Bill  v.  City  of  Denver,  decided  by  Mr.  Justice 
Brewer,  and  reported  in  29  Fed.  Rep.  344,  there  is  a  decision 
in  harmony  with  that  of  Sleeper  v.  Bullen,  6  Kan.  300.  It 
was  an  action  against  the  city  of  Denver  for  services  as  in- 
spector of  sewers;  the  defense  was  that  it  had  no  power  to 
make  such  a  contract.  Justice  Brewer  comments  on  this 
defense,  and  says:  "  It  is  true  that  its  power  to  proceed  in 
the  premises  depended  upon  the  petition  of  a  majority 
of  the  property  owners;  but  no  tribunal  is  in  terms  pro- 
vided to  determine  whether  such  petition  has  been  filed;  and 
there  being  no  statutory  provision  for  a  tribunal  to  so  deter- 
mine, when  the  city  council,  as  the  general  representative  of 
the  city,  with  power  to  act  thereon,  determined  by  its  action 
that  such  a  petition  has  been  filed,  third  parties  have  a  right 
to  rely  upon  that,  and  say  that  the  city  is  estopped  thereafter 
to  deny  that  such  petition  was  filed." 
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We  again  quote  from  the  supreme  court  of  the  United 
States:  "The  function  of  making  the  subscription  and  issu- 
ing the  bonds  was  confided  to  the  county  court.  They  had 
jurisdiction  over  the  entire  subject.  They  were  clothed  with 
the  power  and  duty  to  hear  and  determine.  Tlie  power  was 
exercised  and  the  duty  performed.  In  tliis  case,  as  it  is  be- 
fore us,  the  result  is  conclusive;  and  the  county  is  estopped 
to  deny  that  such  is  the  result":  County  of  Macon  v.  Shores, 
97  U.  S.  279. 

It  seems  clear  to  us,  that,  under  the  authorities,  the  doc- 
trine of  equitable  estoppel  applies,  and  should  be  applied,  in 
this  case,  but  we  desire  to  call  attention  to  some  of  these  au- 
thorities, making  copious  quotations  from  them,  as  follows:  — 

"  Corporations,  as  much  as  individuals,  are  bound  to  good 
faith  and  fair  dealing,  and  the  rule  is  well  settled  that  they 
cannot,  by  their  acts,  representations,  or  silence,  involve 
others  in  onerous  engagements,  and  then  turn  around  and 
disavow  their  acts,  and  defeat  the  just  expectations  which 
their  own  conduct  has  superinduced  ":  Railroad  Co.  v.  HoW' 
ard,  7  Wall.  392-413. 

"It  must  be  further  borne  in  mind,  that  the  invalidity  of 
contracts  made  in  violation  of  statutes  is  subject  to  the  equi- 
table exception  that  although  a  corporation,  in  making  a 
contract,  acts  in  disagreement  with  its  charter,  where  it  is  a 
simple  question  of  capacity  or  authority  to  contract,  arising 
either  on  a  question  of  regularity,  or  organization,  or  of  power 
conferred  by  the  charter,  a  party  who  has  had  the  benefit  of 
the  agreement  cannot  be  permitted  in  an  action  founded 
on  it  to  question  its  validity":  Township  of  Pine  Grove  v. 
Talcott,  19  Wall.  666-678;  National  Bank  v.  Matthews,  98  U.  S. 
621-629. 

"  The  plea  of  ultra  vires,  as  a  general  rule,  will  not  prevail, 
whether  interposed  for  or  against  a  corporation,  when  it  will 
not  advance  justice,  but,  on  the  contrary,  will  accomplish  a 
legal  wrong.  .  .  ^  .  It  is  now  very  well  settled  that  a  cor- 
poration cannot  avail  itself  of  the  defense  of  ultra  vires  when 
the  contract  has  been  in  good  faith  fully  performed  by  the 
other  party,  and  the  corporation  has  had  the  full  benefit  of  the 
performance  of  the  contract":  Whitney  Arms  Co.  v.  Barlow, 
63  N.  Y.  63;  20  Am.  Rep.  504. 

"  The  rule  seems  to  be  well  established,  that  where  a  con- 
tract has  been  executed  and  fully  performed  on  the  part,  either 
of  the  corporation  or  of  the  other  contracting  party,  neither 
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will  be  permitted  to  insist  that  the  contract  and  such  perforna- 
jince  by  one  party  were  not  within  the  corporate  power  of  the 
company  ":  Hays  v.  Galion  etc.  Coal  Co.,  29  Ohio  St.  330. 

"As  we  understand  the  rule,  ultra  vires  prevails  in  full  force 
only  where  the  contracts  of  corporations  of  this  character  re- 
main wholly  executory This  rule  prevails,  even  as  to 

public  or  municipal  corporations,  in  analogous  cases  ":  Thomp- 
son V.  Lambert,  44  Iowa,  239. 

In  Ohio,  in  the  case  of  State  v.  Van  Home,  7  Ohio  St.  327, 
the  court  states  the  doctrine  very  fully:  "  No  objection  is  inter- 
posed by  the  defendant,  either  to  the  legality  of  the  election, 
or  to  any  irregularity  in  form  or  substance  of  the  certificate 
of  the  trustees  of  the  township  filed  in  the  auditor's  office 
and  recorded;  nor  to  the  subscription,  the  issuing  of  the 
bonds,  their  sale,  or  the  receipt  of  the  money  from  the  pur* 
chasers  of  the  bonds.  But  the  defendant  says  that  no  election 
could  be  had  until  the  line  of  railroad  was  actually  estab- 
lished and  located  through  the  township,  and  that  conse- 
quently the  whole  proceedings  were  unauthorized  and  void. 
It  is  perhaps  a  question  of  some  doubt  whether  the  general 
assembly  did  not  intend  that  the  railroad  should  be  actually 
established  through  a  township  before  an  election;  but  we  do 
not  consider  it  necessary  in  the  case  before  us  to  decide  that 
question,  as  we  are  of  the  opinion  that,  conceding  a  location 
would  have  been  necessary  before  an  election,  the  acts  of  the 
parties  interested  have  been  such  as  to  preclude  them  frcm 
denying  the  authority  and  power  of  the  trustees  of  the  town- 
ship to  issue  the  township  bonds.  If  the  location  of  the  road 
should  have  been  first  made,  any  tax-paj'er  of  the  township, 
for  himself  and  all  others  interested,  could,  at  any  time  before 
the  issuing  or  negotiation  of  the  bonds,  have  intervened,  and 
enjoined  their  issue  as  unauthorized,  on  account  of  the  road  not 
having  been  located.  They,  however,  either  intentionally,  or 
from  neglect  to  assert  their  legal  rights,  without  protest  or  in- 
terference, suffered  the  election  to  take  place,  their  public 
agents,  the  trustees,  to  subscribe  for  stock,  to  issue  the  bonds, 

and  receive  the  proceeds They  now  desire  to  retain  the 

money  of  the  original  bond-holders;  refuse  to  pay  interest; 
deny  their  obligation  to  payback  the  principal;  disaffirm  the 
acts  of  their  public  agents,  who,  under  the  forms  of  the  law, 
and  by  their  direct  instigation,  through  the  ballot-box,  is- 
sued and  negotiated  these  bonds.  They  had  an  opportunity, 
before  innocent  third  persons  could  be  injured  or  committed 

AM.  St.  K£p.,  Vou  XXX.  —i» 
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to  the  acts  of  their  public  agents,  to  enjoin  their  proceedings 
juul  protect  themselves.  They  did  not  seek  that  protection; 
but  now,  when  they  have  received  all  the  fruits  of  the  con- 
tracts of  their  agents  from  third  persons  who  have  acted  upon 
their  recognition  of  the  authority  of  their  agents,  they  ask  the 
privilege  of  denying  this  recognition,  and  thus  escape  from 
their  obligations.  It  is  too  late  for  them  to  do  so  as  against 
innocent  tiiird  persons.  They  are  concluded,  not  simply  by 
the  acts  of  their  public  agents,  but  by  their  own.  It  is  true 
that  when  public  oflBcers  exceed  the  powers  vested  in  them 
by  general  laws,  their  acts  are  no  longer  official,  but  void; 
and  this  principle  would  be  applicable  to  the  case  before  us 
if  the  trustees  bad  derived  their  sole  authority  to  make  the 
contract  under  consideration  from  the  law,  without  any  in- 
terposition, sanction,  or  authority  from  the  tax-payers  of  the 
township.  But  in  the  case  before  us  the  trustees  derived 
their  authority  to  subscribe  for  the  stock  of  the  railroad 
ana  to  issue  the  bonds  specifically  from  their  constituency, 
the  tax-payers  of  the  township.  The  trustees,  unless  author- 
izea  by  the  tax-payers,  derive  no  authority  to  act  from  the 
Ibws  under  consideration.  In  fact,  the  whole  transaction 
under  the  legislation  was  for  the  purpose  of  consummating  an 
agreement  having  all  the  substantial  elements  of  a  private 
contract  between  the  tax-payers  as  principals,  who  by  vote 
made  the  trustees  their  agents  to  contract  for  them,  on  one 
Biae,  and  the  railroad  and  the  bond-holders  on  the  other.  The 
rules  of  law  applied  to  individuals,  and  founded  upon  the 
clearest  principles  of  justice  and  sound  morals,  should  be 
equally  applicable  to  these  parties.  The  tax-payers,  as  prin- 
cipals, who,  by  their  votes,  under  the  forms  of  law,  set  their 
agents  in  motion,  professed  to  clothe  them  with  special  au- 
thority to  make  a  special  contract  with  third  persons  for  their 
benefit,  by  voting,  instigated  those  agents  to  make  the  sub- 
scription and  issue  the  bonds,  and  thus  induce,  on  the  faith 
of  this  recognition,  innocent  third  persons  to  part  with  their 
money  and  receive  in  lieu  thereof  these  bonds.  If  the  trustees 
of  the  township  and  the  tax-payers  supposed  until  recently, 
as  they  probably  did,  that  the  subsequent  permanent  estab- 
lishment and  location  of  the  railroad  through  the  township 
was  sufficient  to  authorize  the  issuing  of  the  bonds,  whether 
that  location  was  niiide  before  or  after  the  election,  it  is  equally 
just  to  presume  that  the  bond-holders  who  parted  with  theif 
money  entertained  the  same  belief.     The  one  were  certainly 
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as  much  bound  to  know  as  the  other;  and  if  both  were  mis- 
taken, no  principle  of  law  or  justice  would  demand  that  the 
tax-payera  should  retain  the  fruits  of  the  mistake,  and  at  the 
same  time  repudiate  those  very  acts  of  their  own  which  mis- 
led the  bond-holders,  and  induced  them  to  part  with  their 
money;  in  truth,  blowing  hot  to  get  the  bond-holders'  money, 
and  blowing  cold  to  rid  themselves  of  the  obligation  to  refund 
it." 

This  case  was  followed  and  approved  by  the  same  court  in 
the  case  of  State  v.  Union  Township,  8  Ohio  St.  394;  also  by 
the  same  court  in  the  case  of  Goshen  Township  v.  Springfield 
etc.  R.  R.  Co.,  12  Ohio  St.  624;  80  Am.  Dec.  386.  It  was  also  fol- 
lowed and  approved  in  the  case  of  State  v.  Goshen  Township, 
14  Ohio  St.  569.  The  fourth  point  in  the  syllabus  in  the  last 
case  is  as  follows:  *' Acts  of  subsequent  acquiescence  and  rati- 
fication will  estop  the  township  from  objecting  to  the  validity 
of  the  bonds  in  the  hands  of  an  assignee  for  value,  who  has 
taken  them  on  the  faith  of  such  acquiescence,  on  account  of 
any  irregularities  attending  their  execution  and  issuing,  short 
of  such  an  absence  of  power,  or  such  an  illegality  as  would 
render  them  absolutely  void.  And  notice  on  the  part  of  the 
assignee  will  not  defeat  the  estoppel."  See  also  the  case  of 
CommWs  of  Knox  Co.  v.  Nichols,  14  Ohio  St.  260. 

In  Missouri,  the  same  doctrine  has  been  asserted  in  a  case 
between  a  municipality  and  a  railroad  company  itself,  it  being 
the  case  of  Hannibal  etc.  R.  R.  Co.  v.  Marion  Co.,  36  Mo.  294, 
in  which  case  Judge  Wagner,  speaking  for  the  court,  uses  the 
following  language:  "The  rules  which  regulate  the  business 
transactions  of  life,  and  which  enjoin  good  faith,  honesty,  and 
fair  dealing,  are  alike  applicable  to  individuals  and  corpora- 
tions. The  county  of  Marion,  to  aid  a  great  public  undertak- 
ing, which  was  to  redound  to  the  interest  of  its  citizens, 
subscribed  stock  in  a  railroad  enterprise.  Like  all  other 
share-holders,  it  received  a  certificate  of  stock,  and  now  retains 
and  holds  the  same,  and  continues  toenjoy  all  the  benefits  de- 
rivable therefrom.  Upon  the  strength  of  that  subscription, 
large  sums  have  been  expended,  and  iujportant  investments 
made.  It  would  be  grossly  immoral  and  unjust  to  allow  it  to 
involve  others  in  onerous  engagements,  and  then,  after  a  lapse 
of  ten  years'  silent  acquiescence,  repudiate  its  obligation." 

This  was  approved  and  followed  by  the  same  court  in  the 
case  of  Sleines  v.  Franklin  Co.^  48  Mo.  167;  8  Am.  Rep.  87; 
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and  also  in  the  case  Barrett  v.  County  Ct.  of  Schuyler  Co.,  44 
Mo.  197. 

In  Pennsylvania  the  same  doctrine  is  asserted;  and  in  the 
case  much  cited  in  the  text-books,  to  wit,  the  case  oi  Alleghany 
City  V.  McClurkan,  14  Pa.  St.  83,  the  court  uses  the  following 
language:  "The  charter  or  act  of  assembly  incorporating  the 
city  of  Alleghany  was  not  produced  or  read  on  the  argument; 
but  I  take  it  for  granted  that  it  contains  no  express  authority 
to  the  corporation  to  issue  such  notes  as  those  embraced  in 
this  action.  But  it  does  not  follow  that  the  corporators  are 
therefore  not  answerable  for  them  in  their  corporate  capacity. 
They  have  received  value  for  them,  in  the  various  public  works 
and  improvements  erected  and  made  in  the  city  through  their 
instrumentality,  and  it  hardly  comports  well  with  fair  dealing 
that  they  should  seek  to  exonerate  themselves  from  a  debt  on 
this  account,  contracted  by  and  through  their  accredited  agents, 
and  with  their  silent  acquiescence.  It  is  not  universally  true 
that  a  corporation  cannot  bind  the  corporators  beyond  what  is 
expressly  authorized  in  the  charter.  There  is  power  to  con- 
tract, undoubtedly,  and  if  a  series  of  contracts  have  been  made 
openly  and  palpably  within  the  knowledge  of  the  corporators, 
the  public  have  a  right  to  presume  that  they  are  within  the 
scope  of  the  authority  granted.  A  bank  which  has  long  been 
in  the  habit  of  doing  business  of  a  particular  description  would 
not  be  exonerated  from  liability  because  such  business  was 
not  expressly  authorized  in  its  charter.  The  object  of  all 
law  is  to  promote  justice  and  honest  dealing,  when  that  can 
be  done  without  violating  principle.  I  cannot  perceive  that 
any  principle  is  violated  by  holding  a  corporation  liable  for 
the  contracts  of  its  accredited  agents,  even  not  expressly  au- 
thorized, when  these -contracts  for  a  series  of  times  were  en- 
tered into  publicly,  and  in  such  a  manner  as  by  necessary  and 
irresistible  implication  to  be  within  the  knowledge  of  the  cor- 
porators. It  was  the  acquiescence  of  the  corporators,  and  the 
habit  and  custom  of  business  with  the  corporation,  which  in- 
duced the  public  to  give  credit  to  the  scrip  or  notes,  which  was 
evidence  of  contract.  But  when,  to  this  circumstance,  we  add 
that  the  corporators  themselves  received  the  value  of  these 
notes  or  contracts,  in  erection  of  improvements  in  the  city,  and 
enjoyed,  and  still  enjoy,  the  value  of  them,  the  conclusion  is 
irresistible  that  the  corporators  ought  to  pay  them  by  the  as- 
sessment of  taxes  on  the  corporators,  if  it  has  no  other  avail- 
able means." 
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Again,  in  the  case  of  Commonwealth  v.  Pittsburgh,  43  Pa.  St. 
391,  the  court  says:  "Where  a  subscription  to  the  stock  of  a 
railroad  company  on  behalf  of  the  city  is  authorized  by  ordi- 
nance to  be  made  on  certain  conditions  precedent,  the  subse- 
quent issue  of  bonds  in  payment  of  the  subscription  proves 
the  conditions  to  have  been  complied  with  or  waived  by  the 
city." 

This  doctrine  of  equitable  estoppel  was  strongly  approved 
in  a  very  strong  opinion  in  the  case  of  Town  of  Bennington  y. 
Park,  50  Vt.  178.  In  that  case  the  railroad  company  that 
received  the  bonds  was  held  to  be  a  bona  fide  purchaser  for 
value,  on  the  ground  of  its  right  to  rely  upon  the  records  made 
by  the  agents  of  the  town. 

In  Illinois,  the  same  doctrine  is  maintained  in  the  cases  of 
Prettyman  v.  Tazewell  Co.,  19  111.  406;  71  Am.  Dec.  230;  and 
Johnson  v.  Stark  Co.,  24  111.  90.  The  principles  announced  in 
each  of  these  cases  were  distinctly  affirmed  in  the  case  of  Butler 
V.  Dunham,  27  111.  474,  which  was  an  action  brought  by  tax- 
payers to  enjoin  the  issuance  of  bonds;  and  the  same  principle 
finds  recognition  in  the  case  of  People  v.  Cline,  63  111.  394.  In 
the  case  of  City  of  East  St.  Louis  v.  Gaslight  Co.,  98  111.  415, 
38  Am.  Rep.  97,  following  is  the  first  point  in  the  syllabus: 
^'Although  there  may  be  a  defect  in  the  power  of  the  corpora- 
tion to  make  a  contract,  yet  if  the  contract  made  by  it  is 
not  in  violation  of  its  charter,  or  of  any  statute  prohibiting  it, 
and  the  corporation  has  by  its  promise  induced  a  party  rely- 
ing on  the  promise  and  in  execution  of  the  contract  to  expend 
money  and  perform  his  part  thereof,  the  corporation  will  be 
liable  on  the  contract." 

In  Wisconsin  the  same  doctrine  has  been  enunciated;  and 
in  the  case  of  Houfe  v.  Town  of  Fulton,  34  Wis.  608,  17  Am. 
Rep.  463,  the  following  proposition  is  stated  in  the  opinion  of 
the  court:  "  But  of  late  years,  much  more  than  formerly,  the 
doctrine  of  estoppel  —  most  wholesome  and  just  in  its  opera- 
tion when  properly  applied  —  has  been  extended  to  these 
municipal  corporations,  so  as  to  bind  and  conclude  them  by 
their  own  acts  and  acquiescence,  and  the  acts  and  acquies- 
cence of  their  officers,  whenever  an  estoppel  would  exist  in 
the  case  of  natural  persons.  It  is  now  well  settled  that,  as  to 
matters  within  the  scope  of  their  powers  and  the  powers  of 
their  officers,  such  corporations  may  be  estopped,  upon  the  same 
principles  and  under  the  same  circumstances  as  natural  per- 
sona: Kneeland  v.  Oilman,  24  Wis.  39,  42 The  estoppel 
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In  such  cases  arises  from  the  acts  of  the  town  and  its  oflBcers, 
performed  within  their  apparent  authority,  and  if  they,  who 
ought  to  know,  were  deceived  and  mistaken,  it  would  be  most 
inequitable  and  wrong  to  visit  the  consequences  upon  inno- 
cent third  persons  who  relied  upon  and  were  justified  in  con- 
fiding in  their  action." 

In  Indiana  the  same  doctrine  has  received  recognition. 
The  city  is  estopped  by  the  record  of  the  common  council, 
which  declares  that  more  than  two  thirds  of  the  resident  free- 
holders of  the  city  petitioned:  McCulloch  v.  State,  11  Ind. 
424.  In  the  case  of  Muwey  v.  Joest,  74  Ind.  413,  a  party  ap- 
plied to  enjoin  the  assessment  of  a  tax  levied  to  pay  for  the 
construction  of  a  drain-ditch,  on  the  ground  that  there  were 
irregularities  in  the  matter  which  prevented  the  officers  from 
rightfully  constructing  the  ditch,  such  as  failure  to  give  cer- 
tain notices  that  were  required  to  be  given,  etc.  And  the 
court  says:  "As  the  appellant  made  no  objection  until  after 
the  work  had  been  fully  completed,  he  is  not  now  in  a  situa- 
tion to  complain  of  the  insufficiency  of  the  notice  of  the  let- 
ting of  the  contract.  Having  received  the  full  benefit  of  the 
work  done  by  the  contractor,  he  cannot  now  escape  payment 
on  the  ground  that  proper  notice  of  the  letting  of  the  contract 
was  not  given.  It  is  a  well-settled  rule  of  equity,  that  if  a 
party  is  guilty  of  laches  or  unreasonable  delay  in  the  enforce- 
ment of  his  rights,  he  thereby  forfeits  his  claim  to  equitable 
relief.  The  rule  is  more  especially  applicable  to  cases  where 
a  party,  being  cognizant  of  his  rights,  does  not  take  those 
steps  to  assert  them  which  are  open  to  him,  but  lies  by  and 
suffers  other  parties  to  incur  expenses  and  enter  into  engage- 
ments and  contracts  of  a  burdensome  character.  This  doc- 
trine has  been  adopted  and  enforced  by  this  court";  citing  a 
number  of  cases,  and  cases  in  other  states. 

The  doctrine  is  also  adopted  by  the  state  of  New  York,  as 
will  be  shown  by  the  following  quotation  from  the  case  of 
Curnen  v.  Mayor  etc.  of  New  York,  79  N.  Y.  511:  "A  fact  ad- 
mitted by  a  municipal  corporation  through  its  officer,  duly 
and  properly  acting  within  the  scope  of  his  authority,  is  evi- 
dence against  it,  and  cannot  be  withdrawn  to  the  prejudice 
of  one  who,  in  reliance  upon  it,  has  changed  his  position  in 
respect  to  the  matter  affected  thereby.  The  doctrine  of  estop- 
pel applies  in  such  case  to  a  corporation  as  well  as  to  an  in- 
dividual." 

In  California  the  same  rule  is  announced,  as  will  be  seen 
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by  the  following  quotation  from  the  case  of  Argenti  v.  City  of 
San  Francisco,  16  Cal.  256:  "As  a  rule,  the  powers  of  corpo- 
rations must  be  exercised  in  the  mode  pointed  out  by  the 
charter.  But  even  a  want  of  authority  is  not  in  all  cases  a 
sufficient  test  of  the  exemption  of  the  corporation  from  liabil- 
ity in  matters  of  contract.  An  executory  contract  made  with- 
out authority  cannot  be  enforced;  but  where  the  contract  has 
been  executed,  and  the  corporation  has  received  the  benefit  of 
it,  the  law  interposes  an  estoppel,  and  will  not  permit  the 
validity  of  the  contract  to  be  questioned." 

In  1847  the  legislature  of  the  state  of  Massachusetts  en- 
acted the  following  law:  "  Whenever  any  city  or  town  shall 
have  voted  to  raise,  by  taxation,  or  by  pledge  of  its  credit,  or 
to  pay  over  from  moneys  in  its  treasury,  any  sum  or  sums  of 
money  for  any  other  purpose  or  purposes  than  those  for  which 
it  may  have  the  legal  right  and  power  so  to  do,  the  supreme 
judicial  court  shall  have  power,  upon  the  suit  or  petition  of 
any  inhabitants  not  less  than  ten  of  said  city  or  town  liable 
to  be  taxed  therein,  briefly  setting  forth  the  cause  of  com- 
plaint, to  finally  hear  and  determine  in  equity  all  such  cases; 
and  any  justice  of  said  court  may,  as  well  in  vacation  as  in 
term  time,  issue  an  injunction  and  make  all  such  orders  and 
decrees  as  may  be  necessary  or  proper  to  restrain  or  prevent 
any  violation  or  abuse  of  said  legal  right  and  power  of  such 
city  or  town,  until  the  final  determination  of  such  causes  by 
the  supreme  judicial  court;  and  no  order  or  decree  of  said 
court,  or  of  any  justice  therein,  shall  be  discharged  or  invali- 
dated on  account  of  want  of  jurisdiction  in  said  court  or  jus- 
tice": Stats.  1847,  c.  37,  sec.  1. 

The  case  of  Tash  and  others  against  Adams,  treasurer,  was 
brought  under  this  statute;  and  as  the  case  is  so  applicable, 
we  will  quote  the  entire  opinion,  which  was  delivered  by  Jus- 
tice Bigelow.  The  opinion  will  be  found  in  10  Gush.  252. 
**The  petition  in  this  case  is  filed  pursuant  to  the  statute  of 
1847,  c.  37,  sec.  1,  which  empowers  this  court  to  hear  and  de- 
termine in  equity  all  cases  relating  to  the  raising  and  expen- 
diture of  money  by  towns  for  any  purpose  not  authorized  by 
law.  The  petitioners  set  forth  two  votes  of  the  town  of  Natick 
making  appropriations  of  money  for  objects  alleged  to  be 
illegal  and  unauthorized,  and  ask  for  a  perpetual  injunction 
against  the  town  and  its  officers,  restraining  the  payment  of 
any  money  from  the  treasury,  and  prohibiting  the  pledge  of 
the  credit  of  the  town  under  said  votes  and  appropriations. 
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It  will  be  necessary,  for  a  just  decision  of  the  case,  to  consider 
the  two  votes  separately.  The  first  was  passed  at  a  meeting 
of  the  inhabitants  of  the  town,  duly  called,  on  the  18th  of 
September,  1851,  and  appropriated  the  sum  of  five  hundred 
dollars  for  the  celebration  of  the  second  centennial  anniver- 
sary of  the  settlement  of  said  town,  and  authorized  a  committee 
appointed  to  arrange  the  celebration  to  draw  from  the  treasury 
of  the  town  an  amount  not  exceeding  that  sum  to  defray  the 
expenses  thereof.  It  appears  that  this  committee,  acting  un- 
der this  vote,  proceeded  to  make  contracts  for  and  in  behalf 
of  the  town,  and  expended  money,  and  became  liable  to  pay, 
on  account  thereof,  a  sura  amounting  to  $463;  that  the  cel- 
ebration took  place  on  the  8th  of  October,  1851,  under  the 
sanction  of  the  town,  and  that  all  the  expenditures  were  made 
and  liabilities  incurred  prior  to  that  time;  that  the  committee 
acted  in  good  faith,  in  strict  accordance  with  the  terms  of 
said  vote,  and  in  the  belief  that  the  town  had  the  legal  right 
and  power  by  law  to  authorize  them  to  expend  money  and 
make  contracts  in  behalf  of  the  town  for  the  purpose  afore- 
said. It  further  appears  that  the  petitioners  in  the  present 
case  were  inhabitants  of  said  town,  and  fully  cognizant  of 
said  vote  at  the  time  it  was  passed,  and  of  the  proceedings  of 
the  committee  under  and  by  virtue  thereof;  that  they  took 
no  measures  to  prevent  said  committee  or  said  town  from  act- 
ing in  pursuance  of  said  vote;  that  they  stood  by  and  per- 
mitted said  contracts  to  be  made,  the  credit  of  the  town  to  be 
pledged,  and  said  money  expended  as  aforesaid,  and  after 
said  celebration  had  taken  place,  and  said  committee  and 
other  persons  had  become  personally  liable  to  pay  money  un- 
der said  proceedings,  to  wit,  on  the  eighteenth  day  of  October, 
1851,  the  said  petitioners  made  application  to  this  court  for 
an  injunction,  as  above  stated.  Upon  these  facts  we  think  it 
very  clear  that  the  petitioners  are  not  in  equity  entitled  to  the 
relief  which  they  seek.  So  far  as  relates  to  this  vote  and 
appropriation  by  the  town,  assuming  that  the  purpose  for 
which  the  money  was  appropriated  was  illegal,  because  it  was 
one  for  which  towns  are  not  authorized  to  incur  expenditures 
or  raise  money  (upon  which  question  we  express  no  opinion), 
nevertheless  the  petitioners  fail  to  make  out  a  case  entitling 
them  to  the  interposition  of  the  court.  It  is  a  well-established 
rule  in  equity  that  if  a  party  is  guilty  of  laches  or  unreason- 
able delay  in  the  enforcement  of  his  rights,  he  thereby  forfeits 
his  claim  to  equitable  relief.     This  rule  is  more  especially 
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applicable  to  cases  where  a  party,  being  cognizant  of  his 
rights,  does  not  take  those  steps  to  assert  them  which  are 
open  to  him,  but  lies  by  and  suffers  other  parties  to  incur 
expenses  and  enter  into  engagements  and  contracts  of  a  bur- 
densome character:  2  Story's  Eq.  Jur.,  sec.  959;  Drewry  on 
Injunctions,  294.  The  facts  bearing  on  this  part  of  the  case, 
as  presented  by  the  petitioners,  bring  it  very  clearly  within 
the  operation  of  this  salutary  rule.  The  petitioners  not  only 
failed  to  use  due  and  reasonable  diligence  in  asserting  their 
rights  and  seeking  a  remedy,  but  were  guilty  of  gross  laches. 
With  a  full  knowledge  of  the  vote  of  the  town  and  the  pro- 
ceedings of  the  committee,  they  permitted  contracts  to  be 
made  and  expenditures  to  be  incurred,  not  only  by  the  com- 
mittee, but  by  third  parties  who  acted  in  good  faith,  relying 
on  the  credit  of  the  town.  They  took  no  measures  to  enforce 
their  rights  until  after  the  celebration  had  taken  place  and 
innocent  parties  had  come  under  liabilities  which  they  would 
not  have  assumed  if  the  petitioners  had  seasonably  sought  re- 
dress for  the  impending  grievance.  To  issue  an  injunction 
to  restrain  the  payment  by  the  town  of  the  bills  thus  incurred 
would  be  manifestly  most  inequitable.  So  much,  therefore, 
of  the  prayer  of  the  petition  as  applies  to  the  vote  and  appro- 
priation of  September  18,  1851,  must  be  denied.  That  part 
of  the  case  which  relates  to  the  vote  of  the  town  passed  Octo- 
ber 17,  1851,  appropriating  the  sum  of  five  hundred  dollars 
for  the  celebration  of  the  anniversary  of  the  surrender  of  Corn- 
wallis,  stands  upon  wholly  different  grounds.  It  is  not  con- 
tended that  this  appropriation  was  for  a  purpose  for  which  a 
town  can  legally  expend  money  or  pledge  its  credit.  It  was 
clearly  a  violation  of  law,  and  without  any  sanction  derived 
from  the  usages  of  towns  in  this  commonwealth.  The  appli- 
cation for  the  injunction  having  been  made  immediately  after 
the  vote  was  passed,  and  before  any  money  was  expended  or 
liabilities  were  incurred  in  pursuance  thereof,  was  seasonably 
presented.  In  fact,  the  case  finds  that  the  money  actually 
raised  and  expended  for  the  celebration  was  furnished  by 
subscription,  upon  the  condition  that  it  should  be  refunded 
by  the  town  if  the  decision  of  the  present  case  should  author- 
ize its  being  drawn  out  of  the  treasury.  All  parties,  therefore, 
have  acted  at  their  peril,  with  full  and  timely  notice  that  the 
proceedings  of  the  town  in  appropriating  the  money  were  to 
be  drawn  in  question  before  the  proper  tribunal.  This  pre- 
sents a  suitable  case  for  the  interposition  of  the  court  under 
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the  powers  granted  by  the  statute,  and  a  perpetual  injunction 
must  issue  to  restrain  and  prohibit  any  expenditure  of  money, 
or  pledge  of  the  credit  of  the  town,  under  the  vote  of  October 
17,  1851." 

In  Iowa,  the  same  doctrine  has  been  asserted  in  the  case  of 
Lamb  v.  Burlington  etc.  R'y  Co.,  39  Iowa,  333,  which  was  an 
action  brought  by  a  tax-payer  to  enjoin  the  railroad  company 
from  receiving  the  fruits  of  its  subscription,  on  the  ground  of 
irregularities  which  vitiated  the  contract.  The  court  uses  the 
following  language:  "There  is  still  a  further  ground  upon 
which  the  action  of  the  district  court  may  be  sustained  and 
affirmed.  It  is  this:  The  tax  was  voted  in  January,  1872; 
the  work  of  constructing  the  railroad  on  the  faith  of  the  tax 
was  completed  within  a  year;  the  plaintiflf  remained  silent 
until  all  the  benefits  which  would  accrue  to  him  were  secured, 
and  theri,  fourteen  months  after  the  vote,  he  seeks  to  enjoin 
the  collection  of  the  tax,  and  thereby  relieve  himself  from  the 
payment  of  that  upon  the  faith  of  which  he  knew  the  work 
was  being  done.  These  facts  work  an  equitable  estoppel,  as 
we  have  before  held." 

And  the  case  of  Burlington  etc.  E'y  Co.  v.  Stewart,  89  Iowa, 
267,  was  a  case  in  which  the  same  proposition  was  determined 
against  a  tax-payer,  who  alleged  that  the  notices  for  the  elec* 
tion  were  wholly  insufficient,  it  being  a  suit  between  the  rail- 
road company  and  the  tax-payer. 

In  Connecticut,  the  same  doctrine  is  recognized  and  fol- 
lowed in  a  very  strong  opinion  in  a  case  between  a  munici- 
pality and  a  railroad  company,  being  the  case  of  New  Haven 
etc.  R.  R.  Co.  V.  Town  of  Chatham,  42  Conn.  465.  The  court 
uses  the  following  language:  "The  town  of  Chatham,  for  the 
purpose  of  aiding  in  the  completion  of  a  railroad  that  was  in 
the  course  of  construction  through  the  town,  and  which  was 
in  an  embarrassed  condition,  passed  a  vote,  under  authority 
of  the  legislature,  to  guarantee  not  exceeding  forty  thousand 
dollars  of  certain  bonds  which  the  railroad  company  was  au- 
thorized to  issue,  such  guaranty  to  be  made  after  the  road 
was  completed.  The  resolution  authorizing  this  action  of 
the  town  provided  that  the  votes  should  be  by  ballot,  and  the 
warning  of  the  town  meeting,  which  was  recorded  upon  the 
records  of  the  town,  stated  that  the  vote  would  be  so  taken, 
that  ballot-boxes  would  be  open  for  the  purpose,  and  that 
those  in  favor  of  the  proposition  would  deposit  ballots  with 
'  Yes '  upon  them,  and  those  opposed,  ballots  with  '  No '  upon 
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tbem.  The  record  of  the  meeting,  by  the  town  clerk,  was, 
that  'resolution  was  adopted;  yes,  178;  no,  86.*  The  vote 
was  in  fact  taken  by  a  division  of  tlie  house,  and  not  by  bal- 
lot; but  neither  the  officers  of  the  town  nor  any  person  in  its 
behalf  ever  claimed  or  gave  notice  that  it  was  not  taken  by 
ballot  until  more  than  three  years  after,  and  until  long  after 
the  railroad  had  in  good  faith,  and  with  knowledge  of  all  the 
inhabitants  of  the  town,  issued  the  bonds  which  were  to  be 
guaranteed,  and  delivered  them  to  contractors,  who  had  per- 
formed work,  furnished  materials,  and  expended  money  in  re- 
liance upon  them,  the  contractors  taking  them  with  an  order 
upon  the  town  for  its  guaranty  of  them  when  the  work  was 
completed.  Held,  that  the  town  was  a  municipal  corporation, 
and  the  inhabitants  of  the  town  were  estopped  from  claiming 
that  the  vote  was  not  legally  taken;  and  held,  that  the  town 
was  estopped  from  availing  itself  of  a  correction  of  the  record 
of  the  town  clerk,  afterward  made  under  an  order  of  the  supe- 
rior court,  upon  the  application  of  one  of  the  tax-payers  of 
the  town,  showing  that  the  vote  was  taken  by  a  division  of  the 
house,  and  not  by  ballot.  It  appeared  that  when  the  vote  was 
taken  the  treasurer  and  managing  director  of  the  railroad 
company  was  present,  and  saw  how  it  was  done;  but  that  he 
was  not  acting  officially,  and  that  his  knowledge  was  not  con- 
veyed to  any  of  the  other  directors  of  the  company.  Held, 
that  the  railroad  company  was  not  affected  by  his  knowledge." 
While  there  are  other  authorities  that  have  been  either 
cited  at  the  bar  or  examined  by  the  court  on  this  question, 
we  have  given  a  sufficient  number  of  what  we  regard  as  the 
most  important  cases  to  authorize  us  to  say  that  the  over- 
powering weight  of  modern  judicial  opinion  is  to  the  effect 
that,  assuming  the  illegality  of  the  petition,  the  other  acts  of 
the  municipality,  and  its  silence  and  non-action,  as  heretofore 
recited,  are  amply  sufficient  to  estop  it  from  asserting  that  ille- 
gality in  this  action.  The  other  acts  of  the  municipality  re- 
ferred to  are  as  different  as  the  reported  cases,  but  those  acts 
most  common  to  all  the  cases  are  the  reception  and  use  of  the 
benefits  of  the  contract,  the  enjoyment  of  the  labor  of  others, 
failure  to  protest  or  to  commence  legal  proceedings  in  apt 
time,  the  retention  of  the  stock,  and  general  acquiescence  in 
all  proceedings  until  the  contract  becomes  wholly  executed. 
In  this  case,  it  is  almost  safe  to  aver  that  every  element  of 
Bilence,  acquiescence,  enjoyment  of  the  labor  of  others,  neglect 
to  protest  or  litigate,  recognition,  ratification,  retention  of 


300  Hutchinson  etc.  R.  R.  Co.  v.  Comm'bs.     [Kansas, 

stock,  and  all  other  acts  that  call  for  the  application  of  the 
principle  of  estoppel,  have  been  established  as  indisputable 
facts  by  this  record,  and  have  such  controlling  force  that  we 
are  compelled  to  recommend  the  issuance  of  the  peremptory 
writ. 

The  Court.     It  is  so  ordered. 


Railroad- AID  Bonds.  —  Purchasers  of  manicipal  bonds  iasned  in  aid  of 
railroads  are  bound  to  take  notice  of  the  law  under  which  they  were  issued: 
Diamond  v.  Lawrence  Co.,  37  Pa.  St.  353;  78  Am.  Dec.  429;  Aurora  v.  West, 
22  hid.  88;  85  Am.  Dec,  413.  Such  bonds,  if  issued  without  authority  of 
law,  are  void,  no  matter  into  whose  hands  they  may  come:  Sutro  v.  Pettit, 
74  Cal.  332;  5  Am.  St.  Rep.  442;  People  v.  Hamill,  134  III.  666.  But  a 
bona  fide  purchaser  who  takes  them  in  reliance  upon  an  official  certificate 
which  they  contain  of  the  facts  authorizing  them  to  be  issued,  is  entitled  to 
recover  on  them,  notwithstanding  matters  of  defense  which  the  municipality 
might  raise  against  the  company:  Banlt  of  Rome  v.  Rome,  19  N.  Y.  20;  75 
Am.  Dec.  272.  When  the  county  record  shows  enough  upon  matter  of 
authority  for  issuance  to  justify  a  purchaser  in  taking  county  bonds,  he 
cannot  be  required  to  go  behind  it,  and  show  that  the  record  is  true:  Clapp  v. 
Cedar  County,  5  Iowa,  15;  68  Am.  Dec.  678.  But  bonds  issued  by  a  county 
are  absolutely  void,  when  the  election  at  which  their  issuance  is  authorized 
is  ordered  by  the  county  court  instead  of  the  board  of  supervisors,  upou 
whom  the  statute  has  conferred  that  power  exclusively.  All  holders  are 
deemed  to  have  notice  of  the  statute  under  which  the  bonds  purport  to  be 
issued,  and  have  access  to  the  proceedings  of  the  board  of  supervisors,  which 
are  public  records.  Nor  will  the  fact  that  a  majority  of  the  legal  voters  of 
the  county  voted  at  the  election  in  favor  of  the  issuance  of  the  bonds  give 
them  validity,  since,  the  election  being  illegally  called,  the  vote  failed  to 
oonfer  the  power:  Supervisors  v.  Cook,  .38  111,  44;  87  Am.  Dec.  282. 

Estoppel  of  Tax-pater  of  Mdnicipality  to  Object  to  Assessments 
FOR  Improvembnts.  —  Burlingtou  v.  Oiihert,  31  Iowa,  356,  7  Am.  Rep.  143, 
which  is  cited  several  times  by  the  court  in  the  principal  case,  was  followed 
in  Bidwell  v.  PiUsburgh,  85  Pa.  St.  412,  27  Am.  Rep.  662,  and  Cross  v.  City 
of  Kansas,  90  Mo.  13,  59  Am,  Rep.  1,  but  denied  in  Petition  of  Sharp,  56 
N.  Y.  257,  15  Am.  Rep.  415,  on  the  ground  that  the  signer  of  the  petition 
had  a  right  to  rely  upon  the  performance  of  the  duty  by  the  board  to  which 
the  p«>tition  was  presented,  that  duty  being  to  ascertain  whether  a  sufficient 
number  had  signed  to  confer  jurisdiction.  This  last  case  was  declared,  in 
Tone  V.  Columbus,  39  Ohio  St.  281,  48  Am.  Rep.  438,  to  be  a  correct  state- 
ment of  the  law.  But  an  examination  of  Burlington  v.  Oiihert,  31  Iowa,  356, 
7  Am.  Rep.  143,  will  show  that  it  is  by  no  means  an  authority  for  the  propo- 
sition that  the  mere  act  of  signing  the  petition  is  enough  to  estop  the  signer 
from  afterwards  objecting  to  the  validity  of  the  assessment.  The  petition 
in  that  case  bad  been  signed  by  the  fori;y  tax-payers,  and  presented  as  the  ex- 
pression of  their  collective  wish,  and  when  the  city  solicitor  bad  pointed  out 
that  the  requisite  number  had  not  signed,  the  defendant  had  taken  away  the 
document  and  procured  additional,  though  not  sufficient,  signatures.  Such 
conduct  may  well  be  deemed  to  impose  a  very  different  liability  from  that 
which  is  created  by  affixing  a  single  signature  without  consulting  any  of  tha 
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other  tax-payers.  The  latter  act  is  rather  of  the  nature  of  a  provisional  re- 
quest,  which  may,  when  followed  by  a  certain  course  of  conduct,  furnish  the 
basis  of  a  bindinp;  agreement,  but  which,  apart  from  such  conduct,  cannot  be 
regarded  as  containing  the  elements  of  an  estoppel.  As  regards  the  effect  of 
the  simple  act  of  signing  the  petition,  therefore,  the  conflict  of  the  authori* 
ties  is,  we  think,  more  apparent  than  real.  No  case  apparently  goeo  the 
length  of  deciding  that  such  an  act  is,  without  more,  sufficient  to  raise  an 
estoppel  against  the  signer.  In  Tone  v.  Columbus,  48  Am.  Rep.  446,  will  be 
found  a  comprehensive  and  reasonable  statement  of  the  circumstaacea  which 
will  constitute  an  estoppeL 


Badger  Lumber  Company  v.  Marion  Water  Sup- 
ply, Electric  Light,  and  Power  Company. 

[48  Kansas,  182.] 

Ak  Appdrtenance  is  a  Thing  Belonging  to  Another  Thing  as  Prin- 
cipal, and  passing  as  an  incident  thereto.  Therefore,  poles  planted  in 
the  streets  of  a  city,  necessary  to  transmit  electricity  from  a  power* 
house,  are  appurtenant  thereto. 

Mechanic's  Lien,  for  What  Appurtenances  may  bb  Enforced.  —  Poles 
planted  in  the  public  streets  by  an  electric-light  corporation,  and  con. 
nected  with  its  electric-light  plant,  machinery,  and  power-house  situate 
upon  its  real  estate,  are  appurtenant  to  such  plant  and  realty,  and  en. 
title  the  person  who  supplied  them  to  a  lien  tiiereon,  under  a  statute 
granting  a  lien  to  any  person  furnishing  materials  for  erecting,  altering, 
or  repairing  any  building,  or  an  appurtenance  of  any  building,  upon  the 
whole  piece  or  tract  of  land,  the  building,  and  appurtenances. 

Mechanic's  Lien.  — The  Fact  that  Property  is  upon  or  within  a  Pub- 
lic Street  does  not  prevent  a  mechanic's  lien  from  attaching  in  favor 
of  a  contractor  who  furnished  it,  if  it  is  rightfully  there  under  a  fran- 
chise granted  by  the  municipal  authorities. 

Keller  and  Dean,  for  the  plaintiflf  in  error. 

King  and  Kelley,  and  Winsloio,  McDuffie,  and  Neal,  for  the 
defendant  in  error. 

Johnston,  J.  The  Badger  Lumber  Company  brought  this 
action  to  recover  $227.50,  the  value  of  seventy  cedar  poles  sold 
by  the  lumber  company  to  the  Marion  Water  Supply,  Electric 
Light,  and  Power  Company,  which  was  used  to  support  elec- 
tric-light wires  and  lamps,  and  were  connected  with  the  plant 
and  property  of  the  defendant;  and  the  plaintiff  asked  to  hive 
the  defendant's  property  and  its  appurtenances  charge- i  with 
a  lien  for  the  same.  The  cause  was  submitted  to  the  court 
without  a  jury,  upon  the  following  agreed  facts:  "  It  is  agreed 
that  the  defendant  has  erected  a  system  of  water-.vorks  and 
electric-light  plant,  and  machinery  necessary  to  operate  the 
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same,  on  the  real  estate  described  in  plaintifiF's  petition,  and 
bus  put  in  the  proper  machinery  for  furnishing  electric  light 
for  the  city  of  Marion,  and  has  a  franchise  from  the  city  to 
use  the  streets  of  the  city  for  the  erecting  of  poles  and  stretch- 
ing electric-light  wires  thereon  through  the  city,  and  that  the 
defendant  erected  its  poles  and  stretched  its  electric  wires  on 
the  same  over  different  portions  of  the  city;  that  the  plaintiff 
furnished  poles  for  stretching  the  wires  for  the  electric  light, 
and  that  the  defendant  used  the  same  in  the  streets  of  Ma- 
rion, and  stretched  its  electric  wires  upon  the  same,  and  hung 
its  lamps  thereon,  and  operated  and  used  the  same  for  the 
purpose  of  furnishing  electric  light  for  different  portions  of  the 
city;  that  none  of  the  material  furnished  by  the  plaintiff  was 
actually  placed  upon  the  grounds  mentioned  in  plaintiff's  pe- 
tition, but  that  the  poles  so  furnished  were  all  used  in  the 
streets  of  the  city  of  Marion,  and  were  connected  with  the 
electric-light  machinery  and  water-works  on  defendant's  prem- 
ises by  electric-light  wires  used  by  the  defendant  for  the 
transmission  of  electricity  from  its  premises  through  the  city; 
that  the  machinery  of  the  electric  light  and  water-works  is  all 
located  on  the  same  premises,  in  the  same  building,  and  run 
by  the  same  engine,  but  the  dynamo  for  generating  electricity, 
and  its  machinery,  is  so  constructed  and  arranged  that  it  can 
be  used  separate  and  apart  from  the  water-works  machinery, 
and  that  either  the  water-works  or  the  electric-light  plant  can 
be  operated  separately  and  independently  from  each  other; 
and  have  a  franchise  from  the  city  to  lay  mains  and  pipes  in 
the  streets  of  the  city,  and  are  operating  said  system  of  water- 
works, and  furnishing  the  inhabitants  of  said  city  with  water 
by  means  of  said  system  of  water-works." 

The  court  awarded  plaintiff  a  personal  judgment  against 
the  defendant  for  the  amount  claimed,  but  refused  to  enforce 
a  lien  upon  the  real  estate  and  appurtenances  of  the  defend- 
ant, for  the  reason  "  that  no  part  of  the  material  for  which 
plaintiff  claims  a  lien  was  on  the  real  estate  of  the  defendant, 
or  attached  thereto  in  any  maimer,  except  by  the  wires  stretched 
from  the  poles  of  the  defendant's  electric-light  machinery  sit- 
uated on  said  real  estate." 

The  sole  question  presented  here  is.  Do  the  poles  and  wires 
attached  to  the  building  and  premises  of  the  defendant  con- 
stitute an  appurtenance  of  the  same  within  the  meaning  of 
the  mechanics'  lien  law?  The  statute  as  it  existed  prior  to 
lb69,  when  this  cause  of  action  arose,  provided  that  **any 
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mechanic  or  other  person  who  shall,  under  contract  with  the 
owner  of  any  tract  or  piece  of  land,  ....  perform  labor,  or 
furnish  material  for  erecting,  altering,  or  repairing  any  build- 
ing, or  the  appurtenance  of  any  building,  or  any  erection  or 
improvement,  or  shall  furnish  or  perform  labor  in  the  putting 
up  of  any  fixture  in  or  attachment  to  any  such  building  or 
improvement,  ....  or  shall  build  a  stone  fence,  or  shall  per- 
form labor  or  furnish  material  for  erecting,  altering,  or  repair- 
ing any  fence,  on  any  tract  or  piece  of  land,  shall  have  a  lien 
upon  the  whole  piece  or  tract  of  land,  the  building,  and  ap- 
purtenances, in  the  manner  herein  provided,"  etc. 

As  will  be  seen,  the  statute  gives  a  lien  for  material  fur- 
nished for  a  building  or  its  appurtenances,  and  the  same  is 
chargeable  upon  the  land,  building,  and  appurtenances.  If 
the  poles  and  wires  can  be  regarded  as  an  appurtenance  of 
the  power-house,  the  plaintiff  acquired  a  lien,  and  is  entitled 
to  enforce  it  against  the  property  of  the  defendant.  What, 
then,  is  an  appurtenance?  Bouvier's  definition  is:  "Things 
belonging  to  another  thing  as  principal,  and  which  pass  as 

incident  to  the  principal  thing Thus  if  a  house  and 

lot  be  conveyed,  everything  passes  which  is  necessary  to  the 
full  enjoyment  thereof,  and  which  is  in  use  as  incident  or  ap- 
purtenant thereto." 

"  The  grant  of  a  thing  will  include  whatever  the  grantor 
had  power  to  convey  which  is  reasonably  necessary  to  the  en- 
joyment of  the  thing  granted.  Thus  the  grant  of  a  house  with 
appurtenances  passes  a  conduit  by  which  water  is  conducted 
to  it":  3  Washburn  on  Real  Property,  3d  ed.,  719;  Farmery. 
Ukiah  Water  Co.,  56  Cal.  11;  Meek  v.  Breckenridge,  29  Ohio 
St.  642;  1  Am.  &  Eng.  Ency.  of  Law,  641. 

Here  the  principal  thing  was  the  power-house;  and  the  poles 
and  wires  attached  thereto  were  an  incident  to  the  power- 
house and  machinery.  They  were  necessary  to  the  enjoyment 
of  the  principal  thing,  and  indispensable  in  the  transmis- 
sion of  electricity  and  the  lighting  of  the  city.  If  a  convey- 
ance of  the  property  of  the  company,  with  the  appurtenances 
belonging,  had  been  made  by  the  defendant,  we  do  not 
doubt  that  the  poles  and  wires  would  have  passed  as  appur- 
tenant to  the  premises  conveyed.  The  fact  that  the  poles 
were  planted  in  the  streets  of  the  city,  the  fee  of  which  is  in 
the  public,  will  not  change  their  character,  or  make  them  any 
the  less  an  appurtenant  to  the  premises  of  the  electric-light 
company.     The  city  had  granted  the  company  a  franchise  to 
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plant  the  poles  upon  the  streets,  and  hence  they  were  rightfully 
there,  and  there  can  be  no  question  that  they  were  owned  by 
the  electric-light  company.     In  Redlon  v.  Barker,  4  Kan.  445, 

96  Am.  Dec.  180,  it  was  held  that  a  hotel  sign,  attached  to  a 
post  planted  in  the  street  of  a  city,  seven  or  eight  feet  from 
the  front  of  the  hotel,  and  placed  there  as  a  permanent  sign, 
was  an  appurtenant  to  the  hotel;  and  where  the  hotel  and 
premises  were  conveyed,  with  the  appurtenances,  without 
reservation,  such  conveyance  carried  the  sign  and  post.  It 
was  there  urged  that  as  the  owner  of  the  hotel  did  not  have 
the  fee  of  the  street  on  which  the  post  and  sign  were  stand- 
ing, they  could  not  be  regarded  as  appurtenances  to  the  prem- 
ises. But  it  was  said,  as  the  sign  and  post  were  rightfully 
in  the  street,  and  necessary  for  the  uses  and  purposes  of 
the  building  to  which  they  were  incident,  they  remained  the 
property  of  the  owner  of  the  hotel,  and  when  he  conveyed  the 
hotel  premises,  he  parted  with  his  title  to  the  sign  and  post. 
In  Beatty  v.  Parker,  141  Mass.  523,  the  plaintiff  undertook  to 
enforce  a  mechanic's  lien  for  a  drain-pipe  from  the  cellar  of  a 
house,  through  the  cellar  wall,  front  yard,  and  out  into  the 
street  to  a  connection  with  the  sewer.  The  house  was  built 
upon  a  street  of  the  city,  and  the  piping  inside  of  the  house 
and  outside  of  it  to  the  sewer  was  necessary  to  the  use  of  the 
house,  and  was  included  in  the  contract  for  building  it.  It 
extended  twenty-seven  feet  beyond  the  street  line,  and  the 
fee  of  the  street  was  not  in  the  owner  of  the  house.  The 
court  ruled  that  the  contractor  was  entitled  to  a  lien  for  the 
piping,  and  stated  that  it  is  immaterial  whether  it  was  inside 
or  outside  the  walls  of  the  house,  or  whether  it  was  above- 
ground  or  underground,  or  whether  it  extended  one  foot  or 
thirty  feet.  It  is  immaterial,  also,  whether  the  fee  of  the  land 
in  the  street  was  or  was  not  in  the  owner  of  the  lot.  It  must 
be  assumed  that  the  pipe  was  rightfully  laid  to  the  sewer, 
even  if  the  fee  of  the  street  was  not  in  the  respondent.  The 
pipe  did  not  become  the  property  of  the  owner  of  the  fee  of 
the  street,  but  belonged  to  the  owner  of  the  house,  and  he  had 
an  interest  in  the  soil  of  the  street  to  sustain  his  pipe,  which 
would  pass  by  a  deed  of  the  lot.     See  also  Philbrick  v.  Ewing^ 

97  Mass.  134;  New  Ipswich  Factory  v.  Batchelder,  3  N.  H.  190; 
14  Am.  Dec.  346;  Carpenter  v.  Leonard,  6  Minn.  155;  Wil- 
lamette etc.  Milling  Co.  v.  Remick,  1  Or.  169;  Pullis  v.  Hoffman^ 
28  Mo.  App.  666;  McDermott  v.  Palmer,  8  N.  Y.  387;  Avm  v. 
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Louisa,  9  Mo.  621;  Phillips  on  Mechanics'  Liens,  sec.  202; 
Kneeland  on  Mechanics'  Liens,  sec.  83. 

The  defendant  in  error  principally  relies  upon  Parmelee  v. 
Hambleton,  19  111.  615,  to  defeat  the  lien  and  sustain  the 
judgment  that  was  rendered.  The  court  there  held  that  a 
person  who  performed  labor  upon  a  vault  under  a  sidewalk 
adjacent  to  a  building  was  not  entitled  to  a  lien.  The  vault 
is  there  held  to  be  an  appurtenance  to  the  building,  but  as 
the  appurtenance  was  in  the  street,  and  not  upon  the  lot  on 
which  the  building  stood,  the  lien  was  denied.  The  case  is 
not  an  authority  here,  and  is  based  upon  an  Illinois  statute 
which  provided  that  both  the  building  and  appurtenance  shall 
be  upon  the  lot  sought  to  be  subjected  to  the  lien.  Our  stat- 
ute does  not  require  that  the  appurtenance  shall  be  upon  the 
land,  but  authorizes  a  lien  where  the  structure  or  improve- 
ment is  appurtenant  to  the  land  or  building.  While  the  lien 
rests  upon  a  statute,  and  the  remedy  must  be  confined  within 
the  terms  of  the  statute,  yet  such  provisions  are  to  receive  a 
liberal  construction,  in  the  interest  of  justice;  and  we  think 
the  term  "  appurtenances,"  as  used  in  the  statute,  fairly  in- 
cludes the  poles  and  wire  attached  to  the  premises  of  the  de- 
fendant, and  that  the  plaintiff  is  entitled  to  the  lien  which  it 
claimed. 

The  judgment  of  the  district  court  will  be  reversed,  and 
the  cause  remanded,  with  instructions  to  enter  judgment  in 
favor  of  the  plaintiff.  

AppuRTENAycEa,  What  ARE:  See  Wilcoxonv.  McOhee,  12  HI.  381;  64  Am. 
Dec.  409;  Frey  v.  Draho.%  6  Neb.  1;  29  Am.  Rep.  353;  BomIU  v.  Blakemore^ 
66  Miss.  136;  14  Am.  St.  Rep.  550. 

Mecuanic's  Lien,  What  .Sdbject  to.  —  Aa  to  what  parts  of  a  building 
come  within  law  of  mechanic's  lien,  see  note  to  Paulsen  v.  Manske,  9  Am.  St, 
Rep.  538,  and  note  to  Harrison  v.  Homoeopathic  A8h\  19  Am.  St.  Rep.  714. 
Buildings  and  structures,  generally,  against  which  the  lien  may  be  enforced: ' 
See  note  La  Crosse  etc.  R.  R.  Co.  v.  Vundei-pool,  78  Am.  Dec.  694-699.  The  lien 
of  a  mechanic  includes  not  only  the  buildings  on  which  his  work  was  done, 
and  the  land  on  which  they  stand,  but  also  the  laud  about  the  buildings, 
used  with  them,  and  necessarily  or  reasonably  convenient  to  their  use:  Barik 
qf  Charleston  v.  Curtiss,  18  Conn.  342;  46  Am.  Dec.  325.  Under  the  mechan- 
ic's  lien  law  of  Washington,  there  can  be  no  lien  obtained  on  personal  prop- 
erty not  attached  to  a  building  so  as  to  become  part  of  it:  Veiidome  etc.  Bath 
Co.  V.  Scheltler,  2  Wash.  457.  Poles  planted  in  the  ground,  connected  together 
by  means  of  wire  and  insulators,  for  the  purpose  of  transmitting  electricity 
for  light  and  power,  and  other  purposes,  constitute  a  "structure,"  within 
the  meaning  of  section  3669  of  Hill's  Oregon  Code:  Forbe*  r,  WiUaniette  Faila 
Electric  Co.,  19  Or.  61;  20  Am.  St.  Rep.  793. 
Am.  St.  Bkp.,  Vol  XXX.  -  20 
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Badger  Lumber  Company  v.  Marion  Water  Sup- 
ply, Electric  Light,  and  Power  Company. 

[48  Kansas,  187.] 

Mechanics'  Libns  cannot,  as  a  General  Rclb,  bb  Enforced  AOAiiraT 
Property  not  Subject  to  Sale  under  Execution;  but  if  property 
belongs  to  a  corporation  having  power  by  its  voluntary  act  to  create  a 
lien  thereon,  whereby  it  may  be  subjected  to  seizure  and  sale,  it  may 
also  be  subject  to  a  mechanic's  lien. 

Mechanics'  Liens  against  Property  or  Quasi  Public  Corporations. — 
The  property  of  an  electric-light  corporation,  having  a  franchise  from  a 
city  to  occupy  its  streets  in  the  transmission  of  light  to  its  inhabitants, 
is  subject  to  a  mechanic's  lien  under  a  statute  granting  such  lien  to  any 
mechanic  or  other  person  who  shall,  under  contract  with  the  owner  of 
any  tract  of  land,  perform  labor  or  furnish  material  for  erecting,  alter- 
ing, or  repairing  any  building  or  appurtenance  to  any  building,  or  maj 
erection  or  improvement. 

King  and  Kelley^  and  WinaloWj  McDuffie^  and  Neal^  for  the 
motion. 

Keller  and  Dean,  contra. 

Johnston,  J.  On  the  first  consideration  of  this  case,  it  was 
decided  that  the  poles  and  wires  attached  to  an  electric-light 
plant  and  premises  were  appurtenances  of  the  same,  within 
tlie  meaning  of  the  mechanic's  lien  statute,  and  that  persons 
who  furnished  labor  or  material  for  such  appurtenances  were 
entitled  to  a  lien  on  the  whole.  Our  attention  is  now  called 
to  another  question,  which  was  not  considered,  but  which  is 
fairly  in  the  record,  viz.:  Is  the  property  of  an  electric-light 
company  having  a  franchise  from  the  city  to  occupy  its  streets 
in  the  transmission  of  light  to  the  inhabitants  of  a  city  sub- 
ject to  a  mechanic's  lien  ? 

It  is  contended  that  this  corporation,  like  a  railroad  com- 
.  pany,  is  an  instrumentality  of  the  public,  authorized  and 
established  for  the  convenience  and  benefit  of  the  public,  and 
that,  on  the  grounds  of  public  policy  and  necessity,  its  oper- 
ation should  not  be  disturbed  or  its  property  subjected  to  a 
lien  at  the  instance  of  a  laborer  or  material-man  who  has  con- 
tributed to  the  building  of  its  plant.  If  it  were  conceded  that 
the  railroad  company  and  the  electric-light  company  are  to 
be  placed  in  the  same  class  of  corporations,  we  would  still 
think  that  there  was  no  public  policy  nor  necessity  which  re- 
quired an  exemption  of  their  property  from  liability  to  the 
ordinary  process  of  law  or  to  a  mechanic's  lien. 
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The  general  rule  is,  that  the  public  property  of  a  municipal 
corporation  is  not  subject  to  seizure  and  sale;  and  it  is  gener- 
ally held  that  a  mechanic's  lien  cannot  be  enforced  against 
property  which  is  not  subject  to  sale  on  execution.  The  rea- 
son for  this  exemption  is,  that  such  corporations  are  instru- 
mentalities of  the  government  itself,  and  the  seizure  and  sale 
of  the  public  property  would  interrupt  and  suspend  the  func- 
tions of  government,  and  also  that  other  provisions  have  been 
made  by  law  for  the  collection  and  payment  of  public  obliga- 
tions. Corporations,  however,  such  as  the  one  claiming  ex- 
emption here,  although  they  serve  the  public  convenience  to 
some  extent,  are  not  organized  merely  for  public  advantage, 
but  are  operated  largely  for  the  private  benefit  of  the  incor- 
porators. In  this  state,  such  corporations  may  mortgage  or 
sell  their  property;  and  the  general  rule  is,  that  property  of  a 
corporation  which  may  be  sold  under  a  mortgage  or  specific 
lien  given  by  the  owner  may  be  subjected  to  a  mechanic's 
lien.  If  a  corporation  may,  by  its  voluntary  act  in  creating 
a  specific  lien,  subject  its  property  to  seizure  and  sale,  it  is 
difficult  to  find  any  substantial  objection  to  allowing  and  en-. 
forcing  the  claim  of  a  laborer  or  material-man  against  the 
same  property  under  the  mechanic's  lien  law. 

In  some  of  the  states,  notably  Pennsylvania  {Foster  v.  Fovh 
ler,  60  Pa.  St.  27;  Guest  v.  Merion  Water  Co.,  142  Pa.  St.  610; 
see  also  Graham  v.  Mt.  Sterling  Coal  Road  Co.,  14  Bush,  425; 
29  Am.  Rep.  412),  it  has  been  held,  under  their  statutes,  that 
a  mechanic's  lien  will  not  attach  to  the  property  of  quasi 
public  corporations.  But  our  statute  does  not,  in  terms  or  by 
implication,  warrant  any  such  exemption.  The  language  of 
the  statute  is  broad  and  comprehensive,  and  contains  no  sug- 
gestion of  any  exemption  such  as  is  claimed  here.  Under  the 
terms  of  this  statute,  it  has  been  held  that  a  lien  may  be  se- 
cured on  a  public  school-house  erected  by  a  school  district: 
Wilson  V.  School  Disiricty  17  Kan.  104;  School  District  v.  Con^ 
rad,  17  Kan.  522.  Although  some  of  the  authorities  hold  in 
favor  of  the  exemption,  because  a  judicial  sale  or  the  enforce- 
ment of  a  mechanic's  lien  would  impair  the  usefulness  of  such 
corporations,  and  occasion  public  inconvenience,  yet  it  has  been 
well  said  that  "  the  evil  of  withdrawing  a  vast  and  constantly 
increasing  amount  of  the  wealthjof  the  country  from  the  reach 
of  creditors  has  been  regarded  as  so  real  and  serious  that  the 
courts  have  not  given  it  their  countenance  or  support;  and  at 
the  present  day  the  property  of  corporations  other  than  muni- 
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cipal,  though  essential  to  the  enjoyment  of  the  corporate  fran- 
chises, is  most  universally  treated  as  subject  to  execution  ". 
1  Freeman  on  Executions,  sec.  126.  See  also  Hill  v.  La  Crosse 
etc.  R.  R.  Co.,  11  Wis.  214;  Boston  etc.  R.  R.  Co.  v.  Gilmore,  37 
N.  H.  410;  72  Am.  Dec.  336;  Piatt  v.  New  York  etc.  R.  R.  Co., 
26  Conn.  544;  Coe  v.  Peacock,  14  Ohio  St.  187;  Lathrop  v. 
Middleton,  23  Cal.  257;  83  Am.  Dec.  112;  State  v.  Rives,  5 
Ired.  307;  Board  of  Education  v.  Greenebaum,  39  111.  609;  Ar- 
thur  V.  Commercial  etc.  Bank,  9  Smedes  &  M.  394;  48  Am. 
Dec.  719;  Girard  Point  Storage  Co.  v.  Southwark  F.  Co.,  105 
Pa.  St.  248;  Phillips  on  Mechanics'  Liens,  sec.  182. 
The  rehearing  will  be  denied. 

Mechanic's  Lien,  What  Property  Subject  to:  See  note  to  Badger 
Lumber  Co.  v.  Marion  Water  etc.  Co.,  ante,  p.  300.  Unless  expressly  au- 
thorized by  statute,  a  mechanic's  liea  cannot  be  enforced  against  real 
estate  belonging  to  a  municipal  corporation  and  in  public  use:  Leonard  v. 
Brooklyn,  71  N.  Y.  498;  27  Am.  Rep.  80.  On  the  other  hand,  it  was  held 
in  McKni/ht  v.  Parish  of  Grant,  30  La.  Ann.  361,  31  Am.  Rep.  226,  that 
altiiough  land  donated  and  devoted  to  public  uses  cannot  be  subjected  to 
debts  of  the  municipality,  yet  a  public  building  thereon,  eu  a  jail,  is  sub- 
ject to  a  mechanic's  lien  in  favor  of  one  who  built  it  for  the  municipality. 
A  school-house  erected  by  a  public  school  district  is  not  subject  to  seizure 
under  the  general  mechanic's  lien  law,  when  the  constitution  prohibits 
every  school  district  from  incurring  indebtedness  exceeding  the  annual  rev- 
enue provided  for  it,  unless  before  the  indebtedness  is  incurred  provision 
shall  be  made  for  its  payment  by  taxation:  Mayrho/er  v.  Board  qf  Education, 
89  CaL  110;  23  Am.  St.  Rep.  451. 


City  op  Olathe  v.  Mizeb. 

[48  Kansas,  435.] 

A  Municipal  Corporatiox  Leaving  Unguarded,  in  the  night-time,  and 
without  danger-signals,  an  excavation  extending  upon  or  near  to  a  cross- 
walk in  a  public  street  is  guilty  of  gross  carelessness. 

Neoligei^ce  Concurrent  and  Contributory.  — If  a  woman,  walking  in  the 
ni;^ht-time  on  a  cross-walk  in  a  public  street  is  caused  to  step  to  one  side 
to  avoid  collision  with  persons  approaching  from  the  opposite  direction, 
and  is  injured  by  falling  into  an  unguarded  excavation  by  the  side  of  the 
walk,  the  municipality,  through  whose  negligence  the  excavation  was 
thus  left  unguarded,  cannot  avoid  liability  on  the  ground  that  the  injury 
partly  resulted  from  the  negligence  of  t  .e  persons  thus  approaching,  nor 
on  the  ground  that  the  plaintiff  was  guilty  of  contributory  negligence  in 
stepping  aside  from  the  walk.  The  divergenc*  from  the  cross-walk  is 
not  ordinarily  evidence  of  want  of  care. 
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Municipal  Corporations  —  Streets,  Neglioenob  in  Us«  o».  —  A  person 
desiring  to  cross  a  street  is  not  confined  to  the  crossing,  but  may  assume 
that  all  parts  of  the  street  which  are  intended  for  travel  are  reasonably 
safe.  He  may  therefore  cross  at  any  point  without  being  liable  to  the 
imputation  of  negligence,  if  be  has  no  notice  of  any  dangerous  ezcav»- 
or  obstruction.  ' 

S.  T.  Beaton,  for  the  plaintiflf  in  error. 
John  T.  Little,  for  the  defendant  in  error. 

Johnston,  J.  This  action  was  brought  by  Elvira  Mizee 
against  the  city  of  Olathe,  to  recover  for  personal  injuries  sus- 
tained by  her  in  falling  into  an  excavation  in  a  public  street 
of  the  city  of  Olathe,  which  was  left  uncovered  and  unguarded. 
She  was  injured  in  the  night-time,  while  crossing  Kansas  Ave- 
nue at  its  intersection  with  Park  Street,  and  while  passing  along 
on  the  south  side  of  Park  Street.  An  excavation  was  made 
by  the  city,  under  the  direction  of  the  street  commissioner, 
about  twenty  inches  deep  and  twenty  inches  wide,  for  the 
purpose  of  laying  a  drain-pipe  to  carry  off  water  along  the 
east  side  of  Kansas  Avenue.  It  extended  from  the  cross-walk 
on  the  south  side  of  Park  Street  southward.  The  cross-walk 
was  constructed  of  two  rows  of  stone,  each  of  which  was  twenty 
inches  wide,  with  an  intervening  space  between  them  of  twenty 
inches.  The  ditch,  which  extended  up  to  this  cross-walk,  was 
left  unguarded;  and  the  plaintiff,  in  attempting  to  pass  along 
the  cross-walk,  met  parties  going  in  an  opposite  direction,  and 
stepping  aside  to  allow  them  to  pass,  she  fell  into  the  ditch 
and  sustained  the  injuries  complained  of.  The  jury  awarded 
her  eight  hundred  dollars,  and  the  city  complains,  and  assigns 
several  rulings  of  the  court  as  error. 

An  exception  was  taken  to  the  admission  of  testimony  in 
regard  to  the  placing  of  a  light  at  the  ditch  by  the  city  mar- 
shal subsequent  to  the  occurrence  of  the  injury.  It  was  con- 
tended that  it  was  offered  to  show  negligence  on  the  part  of 
the  city,  and  an  admission  that  such  a  precaution  should  have 
been  taken  prior  to  the  accident.  On  the  other  side,  it  was 
said  that  it  was  not  offered  for  that  purpose,  but  that  as  one 
witness  had  incidentally  remarked  that  there  was  a  light  there, 
the  testimony  was  introduced  merely  to  show  that  it  was  not 
there  when  the  injury  occurred,  and  to  prevent  the  inference 
that  Mrs.  Mizee,  by  the  aid  of  such  light,  should  have  seen 
and  avoided  the  excavation.  Whatever  may  have  been  the 
purpose  of  the  parties  in  respect  to  this  testimony,  it  is  unira- 
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portant  in  this  case,  and  the  objection  made  is  immaterial. 
The  negligence  of  the  city  in  the  matter  is  undoubted.  To  leave 
Buch  a  dangerous  excavation  in  a  public  thoroughfare  of  the 
city,  and  close  to  a  much-used  walk,  without  guards,  barriers, 
lights,  or  danger-signals,  is  a  marked  case  of  carelessness.  It 
would  be  clearly  negligence  to  leave  such  a  ditch  uncovered 
and  unguarded  in  the  daytime;  but  for  the  city  authorities 
to  permit  such  a  pitfall  to  remain  open  and  without  lights  or 
guards  in  the  night-time,  with  full  knowledge  of  its  danger- 
ous character,  is  gross  carelessness.  There  is  no  dispute  as 
to  the  existence,  location,  and  character  of  the  excavation;  and 
hence  the  ruling  of  tlie  court  upon  the  admission  of  testimony 
respecting  the  negligence  of  the  city  is  unimportant.  If  the 
question  of  negligence  on  the  part  of  the  city  had  been  in 
issue,  the  court  would  have  been  justified  in  admitting  the 
testimony:  St.  Joseph  etc.  R.  R,  Co.  v.  Chase,  11  Kan.  47;  At- 
chison  etc.  R.  R.  Co.  v.  Retford,  18  Kan.  245;  City  of  Emporia 
V.  Schmidling,  33  Kan.  485;  St.  Louis  etc.  R'y  Co.  v.  Weaver^ 

85  Kan.  412;  57  Am.  Rep.  176;  City  of  Abilene  v.  HendrickSf 

86  Kan.  196;  Atchison  etc.  R.  R.  Co.  v.  McKee,  37  Kan.  592. 
Complaint  is  made  of  the  refusal  of  an  instruction  requested 

by  the  city,  that  if  it  was  found  from  the  evidence  "  that  the 
injury  cbmplained  of  was  caused  by  the  negligence  of  the  city, 
combined  with  the  negligence  of  a  third  party,  for  whose  acts 
the  city  was  not  responsible,  and  would  not  have  happened 
but  for  the  acts  of  such  third  party,  then  the  city  is  not  liable; 
and  you  must  find  for  the  defendant."  The  request  was  based 
upon  testimony  to  tlie  effect  that  Mrs.  Mizee  stepped  from  the 
cross-walk  to  avoid  a  collision  with  persons  who  were  approach- 
ing her  on  the  walk  from  the  opposite  direction.  The  testi- 
mony in  the  case  is  not  such,  in  our  opinion,  as  to  require  a 
statement  of  the  rule  with  reference  to  the  proximate  and 
remote  causes  of  the  injury.  It  is  not  of  such  a  character  that 
it  can  be  said  that  the  injury  would  not  have  occurred  but  for 
tlie  negligence  of  the  persons  who  met  and  passed  her  upon 
the  street.  There  is  nothing  to  indicate  any  negligence  on 
their  part.  They  did  not  jostle  or  push  her.  She  was  carry- 
ing large  bundles  in  her  arms,  and  as  they  did  not  appear  to 
see  her  in  the  darkness  as  they  approached,  she  stepped  aside, 
in  order  to  allow  them  to  pass.  If  they  had  seen  her,  and 
stepped  aside,  it  is  quite  probable  that  they  would  have  suf- 
fered the  same  misfortune  which  befell  her.  Even  if  the 
testimony  warranted  an  instruction  upon  the  subject  of  con* 
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curring  negligence,  the  one  requested  by  the  city  does  not 
correctly  state  the  law:  Village  of  Carlerville  v.  Cook,  129  111. 
152;  16  Am.  St.  Rep.  248;  Webster  v.  Hudson  Riv.  R.  R.  Co., 
38  N.  Y.  260;  Ring  v.  City  of  Cohoes,  77  N.  Y.  83;  North  Penn. 
R.  R.  Co.  V.  Mahoney,  57  Pa.  St.  187;  Burrell  v.  Uncapher,  117  Pa. 
St.  353;  2  Am.  St.  Rep.  664;  Smith  v.  New  York  etc.  R.  R.  Co., 
46  N.  J.  L.  7;  Winship  v.  Enfield,  42  N.  H.  197;  Cleveland  etc. 
R.  R.  Co.  V.  Terry,  8  Ohio  St.  570;  Hunt  v.  Pownal,  9  Vt.  411; 
Taylor  v.  City  of  YonJcers,  105  N.  Y.  202;  59  Am.  Rep.  492; 
Patterson  on  Railway  Accidents,  sees.  39,  95;  Shearman  and 
Redfield  on  Negligence,  sees.  36,  346. 

The  proximate  cause  of  the  injury  was  the  negligence  of  the 
cit}'.  It  was  its  duty  to  keep,  not  only  the  cross-walks,  but 
the  entire  width  of  the  street  in  a  reasonably  safe  condition 
for  both  pedestrians  and  teams.  It  was  one  of  the  principal 
thoroughfares  of  the  city,  and  in  the  absence  of  any  guards, 
lights,  or  notices  of  danger,  Mrs.  Mizee  had  a  right  to  presume 
that  all  parts  of  it  could  be  traveled  with  safety.  A  divergence 
or  departure  from  the  cross-walks  is  ordinarily  not  an  evidence 
of  want  of  care.  Pedestrians  have  a  right  to  cross  a  street  at 
any  point,  and  it  is  the  common  practice  to  do  so.  A  differ- 
ence in  this  respect  exists  between  sidewalks  and  cross-walks, 
as  the  former  are  for  pedestrians  only,  while  the  latter  are 
placed  on  a  level  with  the  street,  and  are  traveled  over  by  both 
foot-passengers  and  vehicles.  The  cross-walk  in  question  was 
narrow,  consisting  of  two  rows  of  stones;  but  the  plaintiff  was 
not  restricted  to  picking  her  way  across  the  street  on  these 
stones;  and  if  she  had  crossed  at  another  point  where  the  open 
ditch  was  met,  and,  without  negligence  on  her  part,  had  fallen 
therein,  she  might  have  recovered  for  her  injuries. 

"  A  person  desiring  to  cross  the  street,  either  in  the  night- 
time or  in  the  daytime,  is  not  confined  to  a  crossing.  He  has 
a  right  to  assume  that  all  parts  of  the  street  intended  for 
travel  are  reasonably  safe;  and  if  in  the  night-time  he  desires 
to  cross  from  one  side  to  the  other,  and  knows  of  no  dangerous 
excavations  in  the  street,  or  other  obstructions,  he  may  cross 
at  any  point  that  suits  his  convenience,  without  being  liable 
to  the  im[)Utation  of  negligence  ":  Brusso  v.  City  of  Buffalo,  90 
N.  Y.  679;  also  Raymond  v.  City  of  Lowell,  6  Cush.  524;  53 
Ain.  Dec.  57. 

The  city  assigns  as  error  the  refusal  of  the  court  to  require 
more  specific  answers  to  several  questions.  One  of  them  was: 
"  Could  the  plaintiff  have  remained  upon  the  cross-walk  by 
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the  use  of  ordinary  care?"  Another  was:  "Would  she  have 
been  injured  if  she  had  passed  to  the  riglit  of  the  walk?"  In 
response  to  these  questions,  the  jury  answered:  "No  evidence." 
From  what  has  been  said  it  will  be  readily  seen  that  there  is 
no  materiality  in  either  of  the  questions. 

Some  other  objections  are  made,  but  they  are  not  of  suffi- 
cient importance  to  require  consideration  or  comment. 

We  think  the  case  was  fairly  tried,  and  that  a  just  result 
was  reached.    Judgment  affirmed. 


Municipal  Corporations  —  Liability  for  Leaving  Excavations  Un- 
guarded. —  Municipal  corporation  is  liable  to  person  injured  by  falling  into 
an  excavation  in  a  street,  negligently  left  unguarded  by  persons  so  employed: 
Lloyd  V.  Mayor,  6  N.  Y.  369;  55  Am.  Dec.  347;  Oliver  v.  Worcester,  102  Mass. 
489;  3  Am.  Rep.  485.  But  it  is  sufficient,  as  a  general  rule,  to  show  that  proper 
signals  or  secure  guards  were  placed  about  an  excavation  on  quitting  work,  and 
no  liability  attaches  if  a  wrong-doer  removes  the  signals  during  the  night:  Doo- 
ley  V.  Ntillivan,  112  Ind.  451;  2  Am.  St.  Rep.  209.  Municipal  corporation  is 
also  liable  to  a  person  who,  without  fault,  falls  into  an  excavation  made  in  a 
public  street  by  a  contractor  with  the  city,  who  has  neglected  to  provide 
proper  guards  and  lights  for  the  protection  of  persons  passing  the  place: 
Bt07-rs  v.  Utica,  17  N.  Y.  104;  72  Am.  Dec.  437;  St.  Paul  v.  SeUz,  3  Minn. 
297;  74  Am.  Dec.  753;  Detroit  v.  Corey,  9  Mich.  165;  80  Am.  Dec.  78;  Wil- 
son V.  Wheeling,  19  W.  Va.  323;  42  Am.  Rep.  780;  Buffalo  v.  HoUoway,  7 
N.  Y.  493;  57  Am.  Dec.  550;  Pettengill  v.  Youkn-s,  116  N.  Y.  558;  15  Am. 
St.  Rep.  442.  Contra,  see  James  v.  San  Francisco,  6  Cal.  528;  65  Am.  Dec. 
526;  Erie  v.  Canlkina,  85  Pa.  St.  247;  27  Am.  Rep.  642.  A  city  is  not  re- 
quired to  put  up  danger-signals  along  an  excavated  street,  as  to  one  travel- 
ing outside  thpreof,  except  at  the  crossings  or  intersections  of  such  street  by 
other  public  streets  or  highways:  Mulvane  v.  South  Topeka,  45  Kan.  45;  23 
Am.  St.  Rep.  706. 

CoNcrPvRENT  Negligence.  —  For  a  full  discussion  of  this  subject,  see 
note  to  Village  of  Cartei-ville  v.  Cook,  16  Am.  St.  Rep.  250-257.  Later  cases 
are  Oulf  etc.  R'y  Co.  v.  McWhirter,  77  Tex.  356;  19  Am.  St.  Rep.  755;  Con- 
solidated etc.  Co.  V.  Keifer,  134  111.  481;  23  Am.  St  Rep.  688;  Electric  By  Co. 
V.  SheUon,  89  Tenn.  423;  24  Am.  St.  Rep.  614. 

Municipal  Corporations  —  Rights  op  Foot-passengers  in  Streets. 
—  A  foot-passenger  has  a  right  to  cross  a  street  at  any  point,  and  is  not  re- 
stricted to  the  regular  crossings:  Raymond  v.  City  of  Lowell,  6  Cush.  624;  53 
Am.  Deo.  67:  Moebua  v.  Hermann,  108  N.  Y.  349;  2  Am.  St.  Kep.  440. 
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[48  Kansas,  488.] 

Insurance  —  Notice  of  Sale  and  Mortgage.  — Notice  of  the  sale  of  the 
property  insured,  and  the  assent  of  the  insurer  thereto,  together  with 
notice  to  the  local  agent  of  a  mortgage  taken  to  secure  the  payment  of 
a  portion  of  the  purchase  price,  is  sufficient  to  operate  as  an  assent  on 
the  part  of  the  insurer  to  the  giving  of  the  mortgage,  though  the  policy 
of  insurance  contains  a  provision  that  if  the  property  shall  be  thereafter 
mortgaged  without  the  consent  of  the  company  being  indorsed  thereon, 
it  shall  become  null  and  void,  and  that  no  agent  shall  have  power  to 
alter  or  change  the  terms  of  the  policy,  or  make  any  indorsement 
thereon. 

Insurance.  —  Conveyance  of  Homestead  Made  by  a  Husband  Alons, 
and  which  is  therefore  void,  cannot  aflfect  a  policy  of  insurance. 

Insurance,  Entirety  of.  — If  insurance  is  effected  upon  real  and  personal 
property  by  a  policy  showing  the  amount  for  which  each  is  insured,  and 
that  the  premium  is  a  gross  sum,  the  contract  is  divisible,  and  the  mort* 
gaging  of  the  personal  property  without  the  consent  of  the  insurer  can* 
not  avoid  the  policy  as  to  the  real  estate. 

G.  W.  Barnett,  John  W.  Shea/or,  and  Charles  L.  Botsford,  for 
the  plaintiff  in  error. 

Kennett,  Peck,  and  Matson,  for  the  defendant  in  error. 

Green,  C.  This  was  an  action  brought  by  C.  W.  York,  ia 
the  district  court  of  Cloud  County,  upon  a  policy  of  insurance 
against  fire,  issued  by  the  German  Insurance  Company,  for 
one  thousand  dollars,  eight  hundred  dollars  being  upon  a 
dwelling-house  and  two  hundred  dollars  upon  the  contents. 
The  policy  was  made  to  Clinton  L.  Mosher,  dated  the  thirty- 
first  day  of  May,  1886,  and  assigned  to  the  defendant  in  error 
on  the  seventh  day  of  May,  1887,  he  having  purchased  the 
premises  upon  which  the  house  was  situated  on  that  date. 
A  mortgage  was  executed  by  York  and  wife  to  Mosher  to 
secure  one  thousand  dollars  of  the  purchase  price.  It  ap- 
pears from  the  pleadings  and  findings  of  fact  that  the  assign- 
ment of  the  policy  was  assented  to  by  the  insurance  company 
on  the  first  day  of  June,  1887,  and  the  proper  indorsement 
was  made  on  the  policy.  The  insurance  company  claimed 
that  it  had  no  notice  of  the  mortgage  at  the  time  of  this  in- 
dorsement. The  court  found,  however,  that  the  local  agent 
of  the  insurance  company  had  notice  of  the  terms  and  condi- 
tions of  the  sale.  The  policy  contained  a  condition  that  if 
the  property  should  thereafter  be  mortgaged  or  encumbered 
without  the  consent  of  the  company  being  indorsed  thereon. 
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the  policy  should  become  null  and  void.  The  policy  con- 
tained the  further  provision,  that  no  agent  or  employee  of  the 
company,  or  other  person,  should  have  power  or  autliority  to 
alter  or  change  the  terms  of  the  policy,  or  make  any  indorse- 
ment thereon.  On  the  twenty-fourth  day  of  September,  1887, 
C.  W.  York  executed  a  deed  to  Kohler,  Marvin,  and  Saddler, 
for  the  premises  covered  by  the  policy,  but  his  wife  did  not 
sign  the  deed  with  him,  although  it  was  their  homestead  at 
the  time.  On  the  eighth  day  of  December  of  the  same  year, 
the  plaintiff  below  made  a  chattel  mortgage  to  the  same  par- 
ties upon  all  of  the  personal  property  described  in  the  insur- 
ance policy,  to  secure  the  payment  of  fifteen  hundred  dollars. 
The  property  was  destroyed  by  fire  on  the  ninth  day  of  March, 
1888.  Proof  of  loss  was  sent  to  the  company  on  the  first  day 
of  May,  1888,  and  on  the  fourteenth  day  of  May  the  adjust- 
ing agent  of  the  compan}'  acknowledged  the  receipt  of  the 
proof  of  loss,  but  demanded  more  specific  and  fuller  details 
of  the  loss.  On  the  19th  of  the  same  month,  in  answer  to  a 
letter  from  the  attorneys  of  the  plaintiff,  who  desired  to  know 
if  the  company  proposed  to  pay  the  loss,  the  adjusting  agent 
wrote  tliat  the  question  was  premature,  for  the  reason  that 
the  insured  had  not  as  3'et  made  proof  in  accordance  with  the 
policy.  The  plaintiff  afterward  prepared  another  proof  of 
loss,  which  was  transmitted  to  the  company;  and  on  the  sec- 
ond day  of  June  the  adjusting  agent  wrote  the  plaintiff  that 
the  proof  was  not  such  as  had  been  requested,  and  demanded 
a  strict  compliance  with  all  of  the  conditions  of  the  policy. 
At  the  April  term,  1889,  the  case  was  tried  by  the  court  and 
special  findings  of  fact  made,  and  judgment  was  rendered 
against  the  company  for  the  amount  of  the  policy  and  inter- 
est. A  motion  for  a  new  trial  was  made  and  overruled.  The 
company  brings  the  case  here  for  the  review  of  assigned  errors. 
The  first  contention  of  plaintiff  in  error  is,  that  the  policy 
of  insurance  is  void  by  reason  of  the  mortgage  executed  by 
York  to  Mosher,  without  the  consent  of  the  company.  This 
mortgage  was  given  as  part  of  the  purchase  price  of  the  prem- 
ises upon  which  the  insured  property  was  situated.  The 
company  assented  to  the  sale  and  transfer  of  the  policy  to 
York.  We  fail  to  see  how  the  risk  was  in  any  way  increased, 
York  paid  five  thousand  dollars  in  cash  for  the  farm,  and  gave 
a  mortgage  for  one  thousand  dollars  for  the  balance  of  the 
purchase  price  to  Mosher.  It  was  all  one  transaction.  The 
company  had  notice  of  the  sale;  and  this,  we  think,  included 
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all  that  took  place  concerning  the  transfer  of  the  title  from 
Mosher  to  York.  In  the  case  of  Farmers^  Ins.  Co.  v.  Ashton, 
31  Ohio  St.  477,  it  was  held  that  the  consent  given  by  the 
company  to  a  sale  and  transfer  of  title  wa8  an  assent  to 
Ihe  terras  upon  which  the  same  were  made,  and  hence  that 
the  execution  of  the  mortgage  did  not  avoid  the  policy.  In 
addition  to  this,  the  court  found  that  the  local  agent  was  in- 
formed by  York  of  the  terms  of  the  purchase  of  the  insured 
property,  and  that  York  had  given  Mosher  a  mortgage  for 
one  thousand  dollars  on  the  land.  We  think  the  consent  to 
the  transfer  of  the  policy,  coupled  with  the  fact  that  the  local 
agent  was  advised  of  the  sale  and  the  execution  of  the  mort- 
gage, were  sufficient  to  operate  as  an  assent  upon  the  part  of 
the  company  to  the  giving  of  the  mortgage. 

It  is  next  claimed  that  tiie  deed  given  by  York  to  Kohler, 
Marvin,  and  Saddler  violated  the  policy.  A  sufficient  answer 
to  this  contention  is,  that  the  deed  purported  to  convey  the 
homestead,  and  it  was  signed  by  the  husband  alone,  and  was 
therefore  void.  When  we  say  an  instrument  is  void,  we  mean 
that  it  has  no  force  and  effect.  A  void  deed  could  not  there- 
fore affect  the  policy  of  itisurance.  No  title  passed  by  the  void 
instrument;  so  the  land  still  remained  the  property  of  York. 

The  further  claim  is  made,  that  a  policy  of  insurance  must 
be  considered  as  an  entirety,  and  that  the  mortgaging  of  any 
part  of  the  property,  either  personal  or  real,  avoids  the  entire 
policy.  The  trial  court  found  that  York  executed  a  chattel 
mortgage  to  Kohler,  Marvin,  and  Saddler  on  all  of  the  per- 
sonal property  described  in  the  insurance  policy,  after  the  as- 
signment of  the  policy  to  him.  If  plaintiff  in  error  be  correct 
in  its  contention,  this  would  avoid  the  policy,  because  there 
is  nothing  to  show  that  the  company  consented  to  the  giving 
of  this  mortgage.  While  the  policy  sued  upon  in  this  case 
shows  that  the  premium  was  a  gross  sum,  the  insured  estate 
consisted  of  real  and  personal  property,  and  there  was  a  given 
amount  of  insurance  upon  each  kind  of  property.  Now,  if 
there  had  been  a  total  loss  of  one  kind  of  property  and  the 
other  had  been  saved,  it  is  clear  that  the  company  would  only 
be  called  upon  to  make  good  the  loss  of  the  property  destroyed, 
and  the  liability  of  the  company  would  be  limited  to  that 
alone.  To  this  extent  we  think  it  fair  to  say  that  the  con- 
tract is  divisible.  Two  kinds  of  property  constituted  the  sub- 
ject-matter of  the  contract,  and  the  insurance  company  placed 
a  fixed  valuation  upon  each,  for  which  it  agreed  to  become 
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responsible  in  case  of  loss.  In  a  well-considered  case  decided 
by  the  court  of  appeals  of  New  York,  Mr.  Justice  Folger  said: 
*'  It  is  plain  from  the  fact  of  a  separate  valuation  having  beea 
put  by  the  parties  upon  the  different  subjects  of  the  insurance, 
tliat  they  looked  upon  them  as  distinct  matters  of  contract. 
The  effect  of  the  separate  valuation  was  to  make  them  so.  No 
matter  how  much  value  there  might  have  been  in  any  one  of 
those  subjects,  even  to  the  whole  amount  of  the  policy,  had  it 
been  totally  destroyed,  the  defendants  could  not  have  been 
made  liable  to  an  amount  greater  than  that  named  in  the 
policy  as  the  valuation  of  it.  Thus  it  was,  at  the  inception 
of  the  contract,  distinguished  from  the  other  subjects  of  insur- 
ance, and  the  contract  so  made  as  to  be  capable  of  application 
to  it  alone.  So,  too,  if  but  one  of  the  subjects  of  insurance 
had  been  burnel,  the  defendants  {ceteris  paribus)  could  not 
have  avoided  liability  to  pay  for  that,  up  to  the  value  put 
upon  it;  and  if  not  wholly'  destroyed,  but  so  far  damaged  as 
to  reach  in  deterioration  the  value  put  upon  it  in  the  policy, 
the  defendants  would  have  to  pay  that  damage;  and  that  sub- 
ject would  no  longer  form  a  part  of  the  general  matter  insured, 
and  hence  not  a  part  of  the  continuing  contract.  Thus  there 
would  of  necessity  be  a  severance  of  the  contract,  worked  out 
by  the  operation  of  its  own  terms.  Again,  the  principle  in  the 
case  of  a  contract  about  several  things,  but  with  a  single  con- 
sideration in  gross,  is  this:  that  we  are  not  able  to  say  that 
the  party  would  have  agreed  for  one,  or  for  more  than  one, 
yet  less  than  all  of  them,  without  he  could  at  the  same  time 
acquire  a  right  to  have  them  all.  But  our  daily  experience 
and  observation  show  that  an  insurance  company  is  as  ready 
to  insure  buildings  without  insuring  the  contents,  and  the  con- 
tents without  insuring  the  buildings,  as  to  insure  them  to- 
gether; so  that  that  principle  does  not  press  so  hard  in  con- 
sidering such  a  contract  as  that  before  us.  Besides,  it  is  a 
rule  that  an  agreement  embracing  several  particulars,  though 
made  at  one  time  and  about  one  affair,  may  yet  have  the 
nature  and  operation  of  several  different  contracts;  as  when 
they  admit  of  being  separately  executed  and  closed,  as  we 
have  instanced  just  above,  when  the  contract  may  be  taken 
distributively,  each  subject  being  considered  as  forming  the 
matter  of  a  separate  agreement  after  it  is  so  closed:  Perkins  v. 
Hfirt,  11  Wheat.  237,  251,  per  Washington,  J.;  Rodemer  v. 
Ilazlehurst,  9  Gill,  294.  In  our  judgment,  this  rule  applies 
fitly  to  the  contract  in  hand.     It  admits  of  being  separatel/ 
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executed  and  closed  as  to  each  of  the  separate  subjects  of  in- 
surance. When  one  species  of  the  property  insured  is  burned, 
the  contract  to  insure  as  to  that  may  be  performed  as  to  that 
alone.  The  insured  has  paid  the  premium.  A  fire  doing 
damage  to  that  subject,  that  damage  may  be  paid  for  by  the 
insurer,  and  that  subject  be  thus  put  out  of  the  contract,  while  it 
remains  in  fieri  as  to  all  the  other  subjects  named  in  it.  When 
there  are  several  subjects  of  insurance  (as  there  are  fourteen 
here),  separately  valid,  on  which  a  gross  sum  is  insured,  not 
exceeding  the  aggregate  of  that  valuation,  for  the  insurance 
of  which  a  premium  in  gross  is  paid,  it  is  easy  to  see  what  is 
the  rate  of  premium  on  the  whole  valuation,  and  what  is  the 
amount  of  premium  on  each  subject  insured.  This  being  so, 
it  seems  fanciful  to  say  that  if  the  facts  thus  easily  reached 
were  stated  in  detail  in  the  contract,  it  would  be  severable, 
while  not  being  specifically  spread  out,  it  is  entire":  Merrill 
V.  Agricultural  Ins.  Co.,  73"n.  Y.  452;  29  Am.  Rep.  184. 

See  also,  as  sustaining  the  doctrine  that  an  insurance  con- 
tract is  divisible,  and  that  a  breach  of  the  condition  only  af- 
fects the  class  of  property  which  is  the  immediate  subject  of 
the  act  of  encumbrance,  Scliuster  v.  Dutchess  Co.  Ins.  Co.,  102 
N.  Y.  261;  Clark  v.  New  England  etc.  Ins.  Co.,  6  Gush.  342; 
53  Am.  Dec.  44;  Commercial  Ins.  Co.  v.  Spajiknehle,  52  111.  53; 
4  Am.  Rep.  582;  Knight  v.  Eureka  Ins.  Co.,  26  Ohio  St.  664; 
20  Am.  Rep.  778;  Koontz  v.  Hannibal  etc.  Ins.  Co.,  42  Mo.  126; 
97  Am.  Dec.  325;  Loehner  v.  Home  Mut.  Ins.  Co.,  17  Mo.  248; 
State  Ins.  Co.  v.  Schreck,  27  Neb.  527;  20  Am.  St.  Rep.  696; 
Phoenix  Ins.  Co.  v.  Grimes,  33  Neb.  340. 

We  are  aware  of  the  fact  that  a  number  of  states  have  held 
that  a  contract  of  insurance  is  not  divisible;  but  we  think, 
where  a  separate  valuation  is  fixed  upon  the  different  kinds 
of  property  insured,  the  better  rule  is  to  hold  that  the  contract 
is  severable,  and  not  entire  and  indivisible.  It  follows  from 
this  view  of  the  law  in  this  case  that  the  policy  of  insurance 
upon  the  dwelling-house  for  eight  hundred  dollars  should  be 
held  goo<i.  As  to  the  personal  property  covered  by  the  policy, 
we  think  the  giving  of  the  chattel  mortgage  avoided  the  pol- 
icy upon  the  household  furniture. 

We  deem  it  unnecessary  to  notice  the  other  assignments  of 
error,  as  they  do  not  affect  the  substantial  rights  of  the  plain- 
tiff in  error. 

It  is  recommended  that  the  judgment  of  the  district  court 
be  modified  by  striking  out  the  two  hundred  dollars,  and  in- 


318  RicB  V.  MooBB.  [Kansas, 

terest  computed  thereon,  for  the  amount  of  the  policy  upon 
the  personal  property,  and  that  the  costs  of  this  court  be  di- 
vided equally  between  the  parties. 

The  Court.     It  is  so  ordered. 

Insdrance  —  Condition  against  Transfer  ob  Enoitmbranoe  —  NonoB 
OF,  TO  Insurer.  —  Where  the  insured,  when  applying  for  insurance,  informs 
the  insurer  of  the  amount  of  encumbrances  then  existing  upon  the  property, 
and  the  latter  issues  the  policy  with  notice  of  such  encumbrances,  the  con- 
dition against  encumbrances  is  not  violated,  if  their  amount  never  exceeded 
the  amount  stated:  Gould  v.  Dwelling  house  his.  Co.,  134  Pa,  St.  570;  19  Am. 
St.  Rep.  717.  A  condition  against  increase  of  encumbrances  on  the  insured 
property  without  notice  thereof  to  the  company  is  not  violated  by  a  change 
but  not  an  increase  of  encumbrances  known  to  the  company  at  the  time 
the  insurance  was  effected:  Kister  v.  Lebanon  Mut.  Ins.  Co.,  128  Pa.  St.  553; 
15  Am.  St.  Rep.  696,  and  note;  see  note  to  Farnum  v.  Phcenix  Ins.  Co.,  17 
Am.  St.  Rep.  247.  Where  a  policy  is  conditioned  to  become  void  upon  an 
alienation  of  the  property,  unless  written  notice  is  given  to  the  directors, 
the  fact  that  an  agent  had  full  knowledge  of  and  assented  to  a  subsequent 
alienation  does  not  conclude  the  company:  Tarbell  v.  Vermont  etc.  Ins.  Co., 
63  Vt.  53.     See  also  Penn.  Mut.  etc.  Ins.  Co.  v.  Schmidt,  119  Pa.  St.  449. 

Insurance. — Entirety  of  Contract:  See  Stevens  v.  Queen  Ins.  Co.,  81 
Wis.  335;  29  Am.  St.  Rep.  905,  and  note,  in  which  the  cases  on  this  subject 
are  collected,  and  the  conflict  of  opinion  thereon  in  the  several  states  is  dis- 
cussed. 


Rice  v.  Moore. 

[48  Kansas,  590.] 

Statute  of  Limitations,  — A  Demurrer  will  be  sustained  to  a  complaint 
if  it  appears  therefrom  that  the  alleged  cause  of  action  is  barred. 

Statute  of  Limitations  —  Judgments.  — If  an  Action  is  Brought  in  Onb 
State  upon  a  judgment  rendered  in  another,  the  statute  of  limitations 
of  the  former  state  must  control. 

A  Scire  Facias  to  revive  a  judgment  is  not  a  new  action,  but  the  continuance 
ol  an  old  one. 

Statute  of  Limitations  —  Judgments.  — The  Revivor  of  a  Judgment  in 
the  state  in  which  it  was  rendered,  without  personal  service  on  the  de- 
fendant or  the  entry  of  his  appearance,  cannot  prevent  the  operation 
against  such  judgment  of  the  statute  of  limitations  of  another  state,  in 
which  the  defendant  resided  at  the  time  of  such  revivor,  and  in  which 
an  action  is  thereafter  attempted  to  be  maintained  against  him.  The 
running  of  such  statute  must  be  computed  from  the  original  entry  of  the 
judgment,  if,  during  all  the  time  thereafter,  the  defendant  was  person- 
ally present  within  the  state  in  which  he  is  sued  upon  the  judgment. 

H.  R.  Boyd,  for  the  plaintiffs  in  error. 

Milton  Brown,  for  the  defendants  in  error. 
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HoBTON,  C.  J.  On  the  twenty-seventh  day  of  October,  1879, 
Rice,  Brown,  &  Co.,  a  firm  doing  business  in  the  state  of  Ohio, 
recovered  a  personal  judgment  against  William  Moore,  in  the 
county  of  Ottawa,  in  that  state.  There  is  an  unpaid  balance 
upon  the  judgment  of  $249.30.  The  judgment  became  dor- 
mant under  the  statutes  of  Ohio;  but  at  the  January  term  for 
1889  of  the  court  of  common  pleas  of  Ottawa  County,  it  was 
revived  by  publication.  William  Moore  was  not  personally 
served  with  any  notice  that  the  judgment  would  be  revived, 
nor  did  he  enter  any  appearance  in  the  proceedings  of  revivor. 
It  is  not  alleged  in  the  petition  that  the  defendant  William 
Moore  is  a  non-resident  of  this  state,  or  that  he  has  ever  been 
out  of  the  state,  or  has  absconded,  or  concealed  himself.  This 
action  was  commenced  on  the  first  day  of  May,  1889,  nearly 
ten  years  after  the  rendition  of  the  judgment  in  Ohio,  and  a 
few  months  after  the  revivor  by  publication,  in  January,  1889. 
A  general  demurrer  was  filed  to  the  petition,  which  was  sus- 
tained by  the  court  below.  Rice,  Brown,  &  Co.  complain  of 
this  ruling. 

The  question  is,  whether  the  petition  is  suflBcient,  in  view 
of  the  f.ve  years'  statute  of  limitations  prescribed  by  our  stat- 
ute: Civ.  Code,  sec.  18';  Burnes  v.  Simpson,  9  Kan.  658;  Ma- 
whinvey  v.  Doane,  40  Kan,  676.  Where  it  is  apparent  from 
the  face  of  the  petition  that  the  debt  or  claim  is  barred,  a  de- 
murrer is  properly  sustained:  Zane  v.  Zane,  5  Kan.  134; 
Standift  v.  Norton,  11  Kan.  218.  If  there  had  been  no  revivor 
of  the  judgment  in  Ohio,  we  suppose  it  would  be  conceded, 
even  if  the  judgment  had  not  become  dormant  under  the  stat- 
utes of  that  state,  that  no  recovery  could  be  had  upon  the 
judgment  in  this  state,  if  Mr.  Moore  had  been  an  actual  resi- 
dent of  this  state  for  five  years  (the  full  time  of  our  limita- 
tion) after  the  rendition  of  the  judgment.  The  authorities 
are  to  the  effect  that  *'  remedies  are  to  be  governed  by  the 
laws  of  the  country  where  the  suit  is  brought."  The  laws  of 
this  state,  where  the  action  is  brought,  must  govern  the  limi- 
tation. It  was  recenily  decided  by  this  court,  in  Bauserman 
V.  Charlott,  46  Kan.  480,  that  "  where  an  action  is  brought  in 
this  state  upon  a  judgment  of  a  court  of  record  of  a  sister 
state,  which  is  in  full  force  in  that  state,  the  statute  of  limita- 
tions of  this  state,  and  not  that  of  the  sister  state,  will  con- 
trol":  United  States  v.  Donnally,  8  Pet.  372. 

It  is  contended,  however,  as  the  judgment  was  revived  in 
Ohio  in  January,  1889,  a  few  months  only  before  this  action 
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was  commenced,*  that  the  bar  of  the  statute  of  limitations  is 
not  effective.  A  scire  facias  to  revive  a  judgment  is  not  a  new 
suit,  but  the  continuation  of  an  old  one:  Freeman  on  Judg- 
ments, sec.  444;  Elsasser  v.  Haines,  52  N.  J.  L.  10.  In  Irwin 
V.  Nixon,  11  Pa.  St.  425,  51  Am.  Dec.  559,  it  is  said  to  be  "a 
common,  plain,  and  familiar  principle,  that  a  scire  facias  to 
revive  a  judgment  ....  is  but  a  continuation  of  the  original 
action,  and  the  execution  thereon  is  an  execution  on  the  for- 
mer judgment.  The  judgment  on  the  scirg/acias  is  not  .  .  .  . 
a  new  judgment,  giving  vitality  only  from  that  time,  but  it  is 
the  revival  of  the  original  judgment,  giving  or  rather  continu- 
ing the  vitality  of  the  original  judgment,  with  all  its  incidents, 
from  the  time  of  its  rendition":  Lessee  of  Penn  v.  Klyne,  1 
Pet.  C.  C.  448.  Hence  the  proceeding  in  Ohio,  in  January, 
1889,  must  be  regarded  as  a  continuation  only  of  the  former 
suit  or  judgment.  This  seems  to  be  admitted  in  the  brief  of 
counsel  for  plaintiffs,  for  it  is  stated  that  "reviving  a  judg- 
ment is  the  act  by  which  a  judgment  which  has  lain  dormant 
or  without  any  action  upon  it  for  a  year  and  a  day  is,  at  com- 
mon law,  again  restored  to  its  original  force."  The  revivor 
of  the  Ohio  judgment  removes  its  dormant  quality  only,  but 
does  not  affect  the  statute  of  limitations  in  this  state,  or  in 
any  way  prevent  its  running  against  the  judgment  rendered 
in  1879. 

We  think,  within  the  provisions  of  our  civil  code  concerning 
limitations,  the  action  upon  the  judgment  ought  to  have  been 
brought  within  five  years  after  its  rendition,  if  during  all  of 
that  time  Moore  was  personally  present  within  this  state.  If 
brought  after  five  years,  it  is  too  late.  If,  however,  it  be 
claimed  that  the  revivor  in  Ohio  is  not  a  mere  order  that  ex- 
ecution issue,  but  a  new  judgment,  and  therefore  of  full  force 
as  a  new  judgment  of  the  date  of  January,  1889,  no  action  can 
be  brought  thereon  in  this  state,  because  Moore  was  not  per- 
sonally served  in  the  proceeding  for  revivor,  or  entered  any 
appearance  therein:  Kay  v.  Walter,  28  Kan.  112.  In  the  last 
case  this  court  decided  that  a  judgment  rendered  in  Pennsyl- 
vania on  May  26,  1864,  and  revived  in  1867,  and  again  in 
1877,  but  sued  on  in  this  state  in  1881,  "was  unquestionably 
barred  by  the  five  years'  statute  of  limitations." 

In  the  case  of  Hepler  v.  Davis,  32  Neb.  556,  29  Am.  St.  Rep. 
457,  a  judgment  was  recovered  against  A,  in  Illinois,  in  1879. 
A  removed  to  Nebraska  soon  afterward,  and  continued  to  re- 
Bide  in  that  state.     In  1888  the  judgment  was  revived  in  Illi- 
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nois  without  personal  service  upon  A,  or  an  appearance  by 
him.  In  December,  1888,  nine  years  after  the  judgment  was 
rendered,  an  action  was  brought  upon  it  in  Nebraska.  In 
that  state,  as  in  ours,  the  limitation  of  five  years  as  to  judg- 
ment exists.  It  was  held  in  that  case,  Maxwell,  J.,  delivering 
the  opinion,  that  an  action  upon  a  judgment  of  a  sister  state 
must  be  brought  in  Nebraska  within  five  years,  or  it  will  be 
barred,  and  that  the  alleged  revivor  of  the  judgment  in  Illi- 
nois, in  1888,  did  not  remove  the  bar  of  the  statute  of  Ne- 
braska. That  case  is  very  similar  to  this  one.  See  also 
Eaton  V.  Hasty,  6  Neb.  419;  29  Am.  Rep.  365;  Tessier  v.  En- 
glehart,  18  Neb.  167;  Marx  v.  Kilpatrick,  25  Neb.  107. 

Moore  having  resided  in  this  state  for  five  years  after  the 
original  judgment  against  him  was  rendered,  and  before  the 
alleged  revivor  or  the  commencement  of  this  action,  our  stat- 
ute of  limitations  prevents  any  action  upon  the  judgment  from 
being  maintained. 

The  ruling  and  judgment  of  the  district  court  will  be  af- 
firmed.   

Limitations  of  Actions  —  Conflict  of  Laws  —  Action  on  Jcdoments. 
—  la  an  action  brought  in  one  state  on  a  judgment  recovered  in  another,  tha 
law  where  the  remedy  is  sought  prevails,  and  the  statute  of  limitations  of  tha 
former  state  is  operative:  Jones  v.  Book,  2  Rand.  303;  14  Am.  Dec.  7S3  la 
Evans  v.  Clear-y,  125  Pa.  St.  204,  11  Am,  St.  Rep.  886,  it  was  held  that  in 
the  absence  of  proof  of  the  statute  of  the  foreign  state,  in  an  action  of  thi» 
kind,  putting  a  judgment  there  upon  the  footing  of  simple  contract  debt* 
with  regard  to  the  statute  of  limitations,  the  law  of  such  foreign  state  would 
be  presumed  to  be  the  same  as  that  of  Pennsylvania.  See  also  note  to  thi4 
case. 

Statctk  of  Ltmttattons  —  Judgment — Revivor. — Where  a  judgment 
recovered  in  one  state  is  there  revived  against  the  defendant  without  juris- 
diction of  his  person,  and  after  his  removal  to  another  state,  such  revivor 
will  not  prevent  the  running  of  the  statute  of  limitations  against  the  revived 
judgment  in  the  latter  state:  Hepler  v.  Davis,  32  Neb.  556;  29  Am.  St.  Rep. 
457,  and  note. 

SciRB  Facias  to  Revive  Judgmknt— Not  New  Action. — Scire  fadna 
to  revive  a  dormant  judgment  is  a  mere  continuance  of  the  former  actioni 
Irwin  V.  Nixon,  11  Pa.  St.  419;  61  Am.  Dec  559,  and  note. 
▲M.  St.  Kxr.,  Vol.  XXX.— 21 
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Handley  v.  Harris. 

[48  Kansas,  606.] 

Chattbl  Mortoaqm,  and  Conflict  of  Laws.  —  A  Chattel  Mortgaob 
ExECDTED  IN  ANOTHER  State  should  be  givea  such  efifect  as  it  is  entitled 
to  in  the  state  wherein  it  was  executed. 

CHATfEL  Mortgages.  —  Removal  to  Another  State  of  Property  which 
ia  subject  to  a  chattel  mortgage  duly  executed  and  recorded  in  the  state 
where  the  property  was  situated  when  it  was  made  does  not  destroy 
the  lien,  and  the  mortgage  may  be  enforced  against  an  innocent  pur- 
chaser in  the  state  to  which  the  property  was  removed.  The  construc- 
tive notice  imparted  by  the  recording  of  the  mortgage  extends  to 
wherever  the  property  may  be  removed. 

W.  D.  Webb  and  Grant  W.  Harrington,  for  the  plaintiflf  in 
error. 

James  Falloon,  for  the  defendant  in  error. 

Green,  C.  This  was  an  action  in  replevin,  to  recover  cer- 
tain personal  property  claimed  by  the  plaintifif  below  under  a 
chattel  mortgage  duly  executed  and  filed  in  the  office  of  the 
county  clerk  of  Richardson  County,  Nebraska,  on  the  twenty- 
eigyilh  day  of  July,  1886.  The  property  was  removed  to  Horton, 
in  Brown  County,  some  time  in  November  or  December,  1887, 
and  sold  by  the  mortgagor  to  the  plaintiff  in  error,  who  had 
no  knowledge  of  the  existence  of  the  Nebraska  mortgage.  The 
jury  returned  a  verdict  for  the  plaintiff,  and  the  defendant  be- 
low brings  the  case  here  for  review. 

It  is  first  urged  that  the  district  court  erred  in  admitting  in 
evidence  the  statutes  of  Nebraska  in  relation  to  chattel  mort- 
gages. We  think  this  evidence  was  competent  under  the  alle- 
gations of  the  petition.  It  was  alleged  that  the  plaintiff  had 
a  special  ownership  in  the  property  replevied,  under  a  chattel 
mortgage  duly  executed  and  filed  in  the  office  of  the  county 
clerk  of  Richardson  County,  Nebraska;  that  at  the  time  the 
mortgage  was  executed  the  parties  were  residents  of  that 
county,  and  the  property  was  situated  there;  that  by  the  laws 
of  the  state  of  Nebraska  the  county  clerk's  office  is  the  proper 
place  to  file  chattel  mortgages,  in  order  to  impart  constructive 
notice  to  third  parties;  that  a  chattel  mortgage  to  secure 
promissory  notes  is  good,  and  imparts  notice  for  five  years 
after  filing  the  same  in  the  county  clerk's  office,  without  mak- 
ing any  affidavit  to  renew  the  same.  The  plaintiff  below  had 
a  right  to  show  that  the  chattel  mortgage  was  valid  in  the 
state  where  it  was  executed.     "  The  law  of  the  place  of  con- 
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tract,  when  this  is  also  the  place  where  the  property  is,  gov- 
erns as  to  the  nature,  validity,  construction,  and  effect  of  a 
mortgage,  which  will  i)e  enforced  in  another  state  as  a  matter 
of  comity,  although  not  executed  or  recorded  according  to  the 
requirements  of  the  law  of  the  latter  state  ":  Jones  on  Chattel 
Mortgages,  sec.  299.  A  chattel  mortgage  execu;el  in  another 
state  should  be  given  such  effect  as  it  is  entitled  to  in  the  state 
where  it  is  executed:  Blystone  v.  Burgett,  10  Ind.  28;  68  Am. 
Dec.  658. 

The  claim  is  next  made  that  the  court  should  not  have  ad- 
mitted in  evidence  the  chattel  mortgage.  The  execution  of 
the  mortgage  was  not  challenged  by  a  verified  answer,  so  that 
its  introduction  was  immaterial. 

It  is  further  claimed  by  the  plaintiff  in  error  that  the  mort- 
gagee knew  that  the  property  described  in  the  chattel  mort- 
gage had  been  removed  to  Kansas  in  November  or  December^ 
1887,  and  that  he  permitted  the  property  to  remain  tiiere  un- 
til the  month  of  April,  1888,  without  claiming  the  same,  and 
was  therefore  guilty  of  such  laches  as  would  bar  him  of  all 
right  to  recover  the  property  from  an  innocent  purchaser  for 
yalue,  as  the  plaintiff  in  error  claimed  to  be.  We  do  not  think 
that  the  mortgagee  was  guilty  of  such  laches  as  precluded  a 
right  of  recovery.  The  mortgage  was  properly  recorded  in 
Kebianka,  where  the  parties  resided  and  the  property  was 
situated  at  the  time  it  was  executed.  The  plaintiff  thus  ob- 
tained a  title  to  the  property,  absolute  or  qualified,  by  the  laws 
of  another  state,  and  was  entitled  to  maintain  and  enforce  his 
right  to  the  property  in  this  state.  Where  personal  property 
has  been  mortgaged  and  left  in  the  possession  of  the  mort- 
gagor, and  the  mortgage  is  duly  recorded,  a  subsequent  re- 
moval of  the  mortgagor  to  another  state  does  not  make  a  new 
record  of  the  mortgage  necessary  in  the  county  and  state  to 
which  the  mortgagor  has  ren)oved  with  the  property:  Offultv. 
Flagg,  10  N.  H.  47;  Langworthy  v.  Little,  12  Cush.  111. 

"  If  the  holder  of  property  has  recently  come  from  an  ad- 
joining state,  there  may  be  a  mortgage  upon  the  property  in 
that  state;  and  a  purchaser  or  creditor  must  exercise  his  dili- 
gence by  inquiring  there  whether  the  property  is  encumbered, 
just  as,  when  the  owner  has  recently  removed  from  another 
part  of  the  same  state,  the  purchaser  or  creditor  is  bound  to 
inquire  at  such  former  residence  of  the  owner  for  encunibrancea 
there  recorded  ":  Jones  on  Chattel  Mortgages,  sec.  260. 

The  supreme  court  of  Iowa  has  held  that  the  constructive 
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notice  imparted  by  the  recording  of  a  chattel  mortgage  is  not 
".ontined  to  the  county  or  state  wliere  the  mortgage  was  exe- 
cuted and  the  property  then  was,  but  extends  to  wherever  the 
property  may  be  removed:  Smith  v.  McLean,  24  Iowa,  323. 
The  following  authorities  sustain  this  doctrine:  Kanaga  ▼. 
Taylor,  7  Ohio  St.  134;  70  Am.  Dec.  62;  Hoit  v.  Remick,  11 
N.  H.  285;  Whitney  v.  Heywood,  6  Cush.  82;  Barrows  v.  Tiuner, 
50  Me.  127;  Hicks  v.  Williams,  17  Barb.  528;  Cool  v.  Roche, 
20  Neb.  550;  Ames  Iron  Works  v.  Warren,  76  Ind.  512;  40  Am. 
Rep.  258;  Mumford  v.  Canty,  50  111.  370;  99  Am.  Dec.  525; 
Beall  v.  Williamson,  14  Ala.  55;  Feurt  v.  Rowell,  62  Mo.  525. 

Complaint  is  made  of  the  instruction  given  and  the  refusal 
of  instruction  requested.  Substantially  the  same  questions 
are  raised  by  the  instructions  as  those  we  have  already  dis- 
cussed, and  we  need  not  consider  them  further. 

It  is  recommended  that  the  judgment  of  the  district  court 
be  affirmed. 

The  Court.     It  is  so  ordered. 

Chattel  Mortgages  —  Extraterritorial  Effect.  —  Where  the  mort- 
gagor of  personal  property  situated  ia  one  state,  in  which  the  mortgage  is 
recorded,  removes  it  to  another,  and  the  property  is  attached  and  sold  to 
satisfy  judgments  obtained  against  him,  by  creditors  in  the  latter  state,  the 
mortgagee  can  recover  the  value  of  the  mort^'aged  property  from  such  judg- 
ment creditors  in  the  state  where  the  mortgage  was  recorded  and  executed,^ 
although  the  mortgage  was  not  recorded  in  the  other  state:  Hornthal  v. 
Burwell,  109  N.  C.  10;  26  Am.  St.  Rtp.  556.  and  note.  In  Johnson  v. 
Huyhe^i,  89  Ala.  589,  it  was  held  that,  where  personal  property  was  brought 
into  Alabama  subject  to  a  mortgage  which  had  been  duly  executed  and  re- 
corded in  another  state,  and  the  mortgage  was  recorded  in  Alabama  within 
four  months  after  the  removal  of  the  property,  its  lien  was  superior  to  that  of 
an  attachment  levied  on  the  property  prior  to  such  registration.  The  re- 
cording of  a  chattel  mortgage  in  one  state  has  no  extraterritorial  effect  in 
another  state  as  notice  of  a  lien:  Corbett  v.  Littlejield,  84  Mich.  30;  22  Am. 
St.  Rep.  681,  and  note.  See  Bank  v.  Davidson,  18  Or.  58,  as  to  the  law  of 
what  state  governs  the  validity  of  provisions  in  notes  secured  by  chattel 
mortgages.  As  to  the  effect  of  the  removal  to  another  state  of  personal 
property  on  which  there  is  a  chattel  mortgage,  see  Kanaga  v.  Taylor,  7 
Ohio  St.  134;  70  Am.  Dec.  62,  and  extended  note  67-72,  thoroughly  discuss- 
ing the  subject.  The  case  of  Mumford  v.  Canty,  50  IlL  370,  99  Am.  Dec. 
525,  and  note,  cited  in  the  opinion,  is  in  accord  with  the  leading  case. 

The  principal  case  was  cited  and  followed,  with  respect  to  the  effect  of 
the  removal  to  another  state  of  property  subject  to  a  chattel  mortgage,  iu 
Ord  Nat.  Bank  v.  Massfy,  48  Kan.  762. 
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George  v.  Hunter. 

[48  Kansas,  651.] 
Execution  —  Exemption  of  Grain  for  Support.  —  Under  a  statute  ex- 
empting from  execution  grain,  meat,  vegetable?,  groceries,  and  other 
provisions  on  hand  necessary  for  the  support  of  the  debtor  and  his  fam- 
ily for  one  year,  he  is  entitled  only  to  the  grain  necessary  for  food  of 
himself  and  family  for  that  time,  and  is  not  entitled  to  hold  as  exempt 
an  amount  of  grain  sufficient,  in  the  absence  of  other  property,  to  sup- 
port him  and  them  for  a  year. 

H.  E.  ShafeTj  for  the  plaintifiF  in  error. 

Lafferty  and  Sternberg,  for  the  defendant  in  error. 

Strang,  C.  Action  for  replevin  for  an  undivided  two-thirds 
interest  in  six  stacks  of  wheat.  A.  S.  Hunter,  a  farmer,  raised 
upon  the  land  of  his  father  six  stacks  of  wheat,  in  all  four 
hundred  bushels.  Two  thirds  of  said  wheat  belonged  to  him 
and  the  other  third  to  his  father.  He  was  indebted  to  W.  B. 
Power,  assignee  of  J.  E.  Hayner  &  Co.,  on  a  note.  Power  sued 
him  on  said  note  before  a  magistrate  and  recovered  a  judg- 
ment, upon  which  an  execution  was  issued,  which  was  placed 
in  the  hands  of  H.  S.  George,  a  constable  of  the  township,  who 
levied  the  same  upon  Hunter's  interest  in  said  wheat,  and 
this  action  of  replevin  was  brought  by  Hunter  to  recover  the 
wheat  from  the  constable.  The  case  was  tried  by  the  court  and 
a  jury,  and  resulted  in  a  verdict  and  judgment  for  the  plain- 
tiff, and  the  defendant,  the  constable,  brings  the  case  here  for 
review,  and  assigns  the  following  errors:  1.  The  court  erred 
in  the  admission  of  testimony;  2.  Error  in  the  instructions 
given. 

The  case  involves  the  construction  of  the  seventh  subdi- 
vision of  paragraph  2998  of  the  law  exempting  property  from 
levy  and  sale  on  execution.  The  language  of  the  seventh  sub- 
division of  said  paragraph  is  as  follows:  "  The  grain,  meat, 
vegetables,  groceries,  and  other  provisions  on  hand  necessary 
for  the  support  of  the  debtor  and  his  family  for  one  year,  and 
also  all  the  fuel  on  hand  necessary  for  their  use  for  one  year." 

The  plaintiff  below  contended  that  the  word  "support,"  as 
used  in  the  statute,  is  to  be  construed  literally,  and  means 
grain  enough,  in  the  absence  of  other  property,  to  support  the 
family  for  a  year.  That  is,  if  a  debtor  has  one  thousand 
bushels  of  wheat,  and  no  meat,  vegetables,  groceries,  or  other 
provisions,  he  may  have  sufficient  wheat  exempt  to  not  only 
bread  his  family  for  one  year,  but  sufficient  also  to  sell,  and 
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purchase  meat,  groceries,  and  other  provisions,  as  well  as 
necessary  wearing  apparel,  for  the  use  of  the  family  for  one 
year;  while  the  contention  of  the  defendant  below  is,  that  the 
word  "  support,"  as  used  in  the  statute,  means,  and  should  be 
construed  to  mean,  grain  sufficient  to  bread  the  family  for  one 
year.     The  language  of  subdivision  6  of  the  paragraph  is, 
"  the  necessary  food  for  the  support  of  the  stock  mentioned  in 
this  section  for  one  year."     It  will  not  be  said  that  the  word 
"support,"  in  this  subdivision,  means  anything  more  than 
sufficient  food  to  feed  the  stock  for  a  year,  and  we  think  the 
word  "  support,"  in  the  seventh  subdivision,  is  employed  in 
the  same  sense,  and  simply  means,  in  connection  with  the 
other  substantive  words  therein,  grain,  meat,  or  groceries  on 
hand  sufficient  to  feed  the  family  for  one  year,  or  sufficient 
for  the  use  of  the  family  as  food  for  one  year.     If  a  family 
has  on  hand  one  thousand  bushels  of  wheat,  but  no  meat  or 
groceries,  we  do  not  think  they  may  have  as  exempt  sufficient 
wheat  to  bread  the  family  a  year,  and  in  addition  thereto  suf- 
ficient to  sell  and  purchase  meat  and  groceries,  or  vegetables 
or  other  provisions.     If  the  construction  contended  for  by  the 
plaintiff  is  correct,  then,  by  the  same  reasoning,  if  the  family 
had  on  hand  a  stock  of  groceries  worth  one  thousand  dollars, 
but   had   no  grain,  or  meat,  or  vegetables,  or   "other  pro- 
visions," they  might  have  exempt  the  whole  stock,  provided 
there  was  no  more  than  sufficient,  in  addition  to  the  neces- 
sary groceries  for  use  of  the  family,  when  sold,  to  purchase 
grain,  meat,  vegetables,  and  other  provisions  for  the  use  of  the 
family  for  one  year.     But  such  a  construction  in  relation  to 
groceries  would  conflict  with  the  provisions  of  subdivision  8 
of  the  paragraph.     This  court  has  held  that  the  exemption 
laws  of  the  state  must  be  construed  liberally  in  favor  of  the 
debtor,  but  the  provisions  of  the  several  subdivisions  of  the 
exemption  law  must  not,  through  a  desire  to  be  liberal  to 
the  debtor,  be  warped  out  of  all  harmony  with  each  other, 
nor  must  such  a  construction  be  put   upon  any  of  its  pro- 
visions as  to  render  it  uncertain  and  variable  in  its  applica- 
tion, but  it  must  be  so  construed  as  to  give  it  a  uniform 
application  to  each  individual  debtor  as  to  all  objects  of  the 
same  class.     The  amount  of  exemption,  or  the  benefit  to  be 
derived  from  any  particular  class  of  property,  cannot  be  made 
to  depend  upon  the  possession  or  want  of  possession  by  the 
debtor  of  any  of  the  other  classes  of  property  made  exempt 
by  any  of  the  provisions  of  the  exemption  law. 
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We  do  not  think  that  the  construction  put  upon  the  word 
"support,"  in  the  seventh  subdivision  of  the  paragraph  re- 
ferred to,  is  tenable.  It  follows,  therefore,  that  the  evidence 
introduced  for  the  purpose  of  showing  what  it  would  cost  to 
support  the  debtor  and  his  family  for  a  year,  and  that  the 
whole  of  his  share  of  the  wheat  in  the  six  stacks  was  not 
worth  more  than  enough  to  support  the  family  for  a  year, 
was  improperly  received,  and  constitutes  error.  The  court 
also  erred  in  the  construction  put  upon  the  word  "  support," 
in  its  charge  to  the  jury.  For  these  reasons,  it  is  recom- 
mended that  the  judgment  of  the  court  below  be  reversed,  and 
the  case  sent  back  for  a  new  trial. 

The  Court.     It  is  so  ordered. 


ExEcoTioH  —  Exemption  —  Articles  op  Food.  —  Newly  dng  potatoes 
are  exempt  from  execution  under  a  statute  exempting  "  necessary  vegetables 
actually  provided  for  family  use ":  Cai-penter  v.  Henington,  25  Wend.  370; 
37  Am.  Dec.  239,  and  note.  Butter  made  from  a  debtor's  only  cow  is  ex- 
empt from  attachment  and  execution;  Leavitt  v.  Meicalf,  2  Vt.  342;  19  Am. 
Dec  718.  Meat  purchased  by  a  dealer,  to  be  sold  again  in  the  usual  course 
of  his  trade,  is  not  exempt  from  attachment  as  provisions:  Bond  v.  Tucker,  65 
N.  H.  165. 


Peterson  v.  Woollen. 

148  Kansas,  770.] 
Estoppel. —  A  Redeltvert  Bond  Estops  the  Surety  from  subsequently 
claiming  the  property  as  against  the  sheriff  or  the  attachment  plaintiff, 
unless  tlie  surety  was  induced  to  sign  the  bond  by  a  fraudulent  misrep- 
resentation of  the  facts.  A  statement  by  the  officer  who  takes  the  bond, 
concerning  its  legal  effect,  does  not  entitle  the  surety  to  escape  from  hia 
bond,  or  to  insist  that  the  property  was  his. 

S.  D.  Decker^  for  the  plaintiff  in  error. 

C.  Angevine,  for  the  defendants  in  error. 

Strang,  C.  January  22,  1889,  the  plaintiff,  who  was 
plaintiff  below,  filed  her  petition  in  replevin,  alleging  absolute 
ownership  in  herself  of  certain  personal  property,  the  right  to 
immediate  possession,  and  wrongful  detention  of  the  same. 
The  answer  admitted  the  taking  of  the  property  by  the  de- 
fendant Woollen,  sheriff  of  the  county,  on  an  attachment 
issued  in  the  suit  of  Case,  Bishop,  &  Co.  against  Henry  Peter- 
son, husband  of  the  plaintiff,  but  as  an  answer  to  the  plain- 
tiff's claim  to  said  property,  and  as  matter  of  estoppel,  alleged 
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that  when  said  property  was  attached  as  the  property  of 
Henry  Peterson,  the  plaintiff  joined  said  Henry  Peterson  in 
executing  a  redelivery  bond  for  the  return  of  said  property. 
To  the  answer  the  plaintiff  replied  that  the  defendant  should 
not  be  allowed  to  avail  himself  of  the  matter  of  estoppel  set 
out  in  his  answer,  because  the  officer,  having  such  property  in 
liis  hands  as  the  property  of  Henry  Peterson,  obtained  lier 
signature  to  said  redelivery  bond  by  fraudulent  misrepresen- 
tations. A  demurrer  was  filed  to  the  reply,  alleging  that  the 
facts  therein  stated  were  insufficient  to  avoid  the  answer. 
This  demurrer  was  sustained.  The  plaintiff  refused  to  plead 
over,  and  brings  the  case  here  for  error. 

The  only  question  in  the  case  is,  Was  the  plaintiff  estopped 
from  recovering  in  her  action  by  reason  of  having  joined  her 
husband  in  the  execution  of  a  redelivery  bond  when  the  same 
property  was  attached  as  his  property  in  a  proceeding  against 
him  in  favor  of  the  defendants  Case,  Bishop,  &  Co.?  It  is  well 
settled  that  signing  a  redelivery  bond  as  surety  estops  the 
surety  from  subsequently  claiming  the  property  as  against  the 
sheriff  or  the  attachment  plaintiff,  unless  the  surety  was  in- 
duced to  sign  the  redelivery  bond  by  a  fraudulent  misrepre- 
sentation of  facts:  Sponenbarger  v.  Lemert,  23  Kan.  55;  Ilax- 
tun  V.  Sizer,  23  Kan.  310;   Wolf  v.  Hahn,  28  Kan.  588. 

In  this  case  the  defendants  claim  that  the  plaintiff  is  es- 
topped from  claiming  the  property  described  in  her  petition 
by  having  signed  the  redelivery  bond  with  her  husband,  when 
the  property  was  attached  in  a  proceeding  against  him  by 
Case,  Bishop,  &  Co.  The  plaintiff  admits  signing  the  rede- 
livery bond,  but  says  she  is  not  thereby  estopped  from  claim- 
ing the  property,  because  she  was  induced  to  sign  the  redelivery 
bond  by  fraudulent  misrepresentations  made  by  the  officei 
who  took  the  bond.  The  defendants  answer  this  proposition 
by  saying  that  there  was  no  misrepresentation  of  facts  by  the 
officer  when  the  plaintiff  signed  the  redelivery  bond,  and  that 
any  statement  by  the  officer  as  to  the  effect  of  her  signing  the 
bond  was  simply  the  opinion  of  the  officer  as  to  the  legal  effect 
of  her  act,  and  will  not  aid  her  to  avoid  the  estoppel  created 
by  signing  the  redelivery  bond.  The  allegation  in  the  reply 
is,  that  the  officer  told  the  plaintiff  that  "  if  she  would  sign 
the  bond,  they  would  let  her  keep  the  property;  but  that  unless 
she  signed  the  bond  they  would  take  the  property  from  her; 
but  if  she  signed  they  would  stand  between  her  and  all  harm, 
and  she  would  save  her  property;  that  the  signing  of  said 
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bond  would  not  affect  her  rights  in  such  property,  nor  prevent 
her  from  claiming  the  same." 

Now,  were  these  statements  of  the  sheriff  and  his  deputies 
to  the  plaintiff  a  misrepresentation  of  facts,  or  a  mere  opinion 
as  to  the  legal  effect  of  her  act  in  signing  said  bond?  We 
tliink  they  amount  to  no  more  than  an  opinion  of  the  legal 
effect  of  lier  signature  as  a  surety  on  said  bond.  She  was  fully 
apprised  of  all  the  facts  surrounding  the  subject.  She  knew 
that  Case,  Bishop,  &  Co.  had  begun  an  attachment  proceeding 
against  her  husband,  and  that  the  officer  had  attached  the 
property  in  question  as  his  property,  and  that  the  officer 
would  remove  the  property  unless  a  redelivery  bond  was  exe- 
cuted, and  that  if  the  bond  was  executed  the  property  would 
not  be  removed  by  the  officer,  because  he  so  informed  her. 
She  also  knew,  if  true,  that  the  property  attached  as  the  prop- 
erty of  her  husband  belonged  to  her.  These  were  all  the  facts 
necessary  for  her  to  be  in  possession  of,  so  far  as  the  transac- 
tion was  concerned.  She  was  in  possession  of  all  these  facts, 
without  reference  to  the  statement  of  the  officer  to  her,  except 
perhaps  the  fact  that  unless  a  bond  was  executed,  the  officer 
would  remove  the  goods.  His  statement  to  that  effect  was 
not  a  misrepresentation  of  a  fact,  since  the  law  made  it  his 
duty  to  remove  the  goods  unless  a  redelivery  bond  was  given. 
What  it  is  likely  the  plaintiff  did  not  know  was,  the  law 
in  relation  to  the  legal  effect  of  her  act  in  signing  the  bond, 
although  in  law  it  is  presumed  that  she  did  know.  Not  know- 
ing tiie  legal  effect  of  her  act  in  executing  with  her  husband 
the  redelivery  bond,  she  relied  on  the  opinion  of  the  officer, 
and  was  misled.  But  in  law  she  had  no  right  to  rely  on  the 
opijiion  of  the  officer,  or  of  any  person  whose  interest  was  ad- 
verse to  her  own;  hence  the  fact  tliat  she  did  rely  on  the  opinion 
of  the  officer,  and  was  thus  misled,  will  not  aid  her  in  avoiding 
the  estoppel  created  by  signing  the  bond:  Fish  v.  Cleland,  33 
111.  243;  Upton  y.  Tribilcock,  91  U.  S.  45-50;  yEtna  Ins.  Co.  v. 
Reed,  33  Ohio  St.  283;  Dillman  v.  Nadlehoffer,  119  111.  567; 
Reed  v.  Sidener,  32  Ind.  373;  Jaggar  v.  Winslow,  30  Minn. 
263;  Cailin  v.  Fletcher,  9  Minn.  85;  Kenyon  v.  Wetly,  20  Cal. 
637;  81  Am.  Dec.  137;  Corning  v.  Gro Ac,  65  Iowa,  328;  Glenn 
V.  Statler,  42  Iowa,  107. 

It  is  recommended  that  the  judgment  of  the  district  court 
be  affirmed. 

The  Court.     It  is  so  ordered. 
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Estoppel  — Rbdelivsrt  Bond.  —  A  person  who  binds  himself  to  hold  tho 
proceeds  of  certain  property  subject  to  the  order  of  court,  and  thereby  ob- 
tains the  release  of  an  attachment,  and  the  possession  of  the  property  at- 
tached,  is  estopped  from  denying  that  the  sheriff  had  a  right  iu  the  property 
attached:  Morgan  v.  Furat,  4  Martin,  N.  S.,  116;  16  Ain.  Dec.  I(i6;  to  the 
same  eflFect,  see  Martin  v.  QUba%  19  N.  Y.  298;  16  Am.  St.  Rep.  82.3,  and 
note.  One  who  gives  a  forthcoming  bond  in  an  action  of  claim  and  delivery 
is  estopped  from  denying  that  the  property  was  in  his  possession  at  the  com- 
mencement of  the  action:  Beneach  v,  Waggner,  12  Col.  534;  13  Anu  St.  Rep. 
251,  and  note.  When  a  judgment  upon  which  an  execution  is  issued  and 
levied  is  void,  the  party  giving  a  redelivery  bond,  and  thereby  obtaining  the 
right  to  retain  the  property  levied  npon,  is  not  estopped  from  afterwards 
asserting  that  the  judgment  and  ezecutioa  are  void:  OUen  y,  Nunnally,  47 
Kan.  391;  27  Am.  St.  Rep.  296. 
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Snow  v.  Mt.  Desert  Island  Real  Estate  Co. 

[81  Maine,  14.] 
Co NVBTANCES —Description.  —  A  Conveyancs  Describikq  a  Boundart 
Line  as  Beoinnino  at  the  Sea,  and  then,  after  various  calls,  as  ruuuiug 
to  the  shore,  includes  the  shore  to  low-water  mark. 

Deasy  and  Higgins,  for  the  plaintiff. 

Wiswellf  King^  and  Peters,  and  B,  E.  Tracy,  for  the  defend* 
ants. 

Emery,  J.  This  is  a  real  action  to  recover  possession  of 
certain  flats  between  high  and  low  water  mark  of  the  sea,  at 
Bar  Harbor.  The  plaintiff  claims  under  a  deed  containing 
the  following  description:  "  Beginning  at  the  sea,  on  Benjamin 
Ash's  line;  thence  south  on  said  Ash's  line  to  the  highway; 
thence  west  on  the  highway  ten  rods  to  a  stake;  thence  north 
to  the  shore  parallel  with  said  Ash's  line;  thence  east  to  the 
first  bounds  mentioned."  The  report  of  the  case  states  the 
question  submitted  to  be,  whether  the  above  deed  conveys 
the  flats  or  shore  with  the  upland.  That  is  the  only  question 
argued  by  counsel,  and  the  only  one  we  now  consider. 

It  is  said  that  land  cannot  be  appurtenant  to  land;  yet  the 
shore,  or  flats,  in  front  of  upland  are  usually  regarded  as  appur- 
tenant to  the  upland.  While  they  may  be  held  in  private 
ownership  under  our  law,  they  are  yet  subject  to  the  public 
right  of  navigation  and  fishing.  Annexed  to  the  upland,  they 
may  be  of  great  value  to  the  common  owner.  Apart  from  the 
upland,  they  are  rarely  of  any  value  to  a  private  owner,  who 
would  have  no  access  to  them  except  by  water.  The  colonial 
ordinaace  of  1641-47  permitting  private  ownership  in  flats 
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evidently  contemplated  their  annexation  to  the  upland  in 
ownership.  The  language  of  the  ordinance  is:  "  It  is  declared 
that  in  all  creeks,  coves,  and  other  places  about  and  upon 
salt  water  where  the  sea  ebbs  and  flows,  the  proprietor  of  the 
land  adjoining  shall  have  propriety  to  low-water  mark,"  etc. 
It  is  also  common  knowledge  that  since  the  ordinance  the 
occupation  of  the  flats  has  usually  followed  that  of  the  upland, 
and  that  the  flats  are  usually  of  no  value  without  the  upland. 
Conveyances  of  the  upland  are  commonly  supposed  to  convey 
the  flats. 

The  principle  of  annexation  is  well  stated  by  Chief  Justice 
Shaw  in  Doane  v.  Willicutt,  5  Gray,  335,  66  Am.  Dec.  373, 
cited  by  plaintiff" 's  counsel,  as  follows:  "In  a  conveyance, 
when  a  line  of  shore  is  used  as  an  abuttal,  unexplained  by 
circumstances,  it  may  be  ambiguous,  leaving  it  doubtful 
whether  the  sea  side  or  the  land  side  of  the  shore  is  intended. 
....  When  both  terms  are  used,  'the  sea,'  or  'shore,'  and 
used  to  designate  one  boundary,  it  appears  quite  clear  that 
they  were  intended  to  describe  that  side  of  the  beach  on  which 
the  sea  coincides  with  it,  and  therefore  to  include  the  beach 

to  low-water  mark The  owner  of  the  upland  adjoining 

tide-water  prima  facie  owns  to  low-water  mark;  and  does  so 
in  fact,  unless  the  presumption  is  rebutted  by  proof"  to  the 
contrary. 

In  the  case  before  us,  the  deed  was  given  in  1867,  when  there 
was  no  natural  separableness  between  the  upland  and  its  at- 
tendant shore,  even  if  there  be  now.  Nothing  appears  in  the 
case  showing  any  motive  or  reason  for  a  separation.  Nothing 
appears  showing  the  beach  at  that  date  to  be  of  any  value 
apart  from  the  upland,  of  any  value  to  reserve  in  granting  the 
upland,  either  by  reason  of  wharves  or  weirs  thereon,  or  by 
reason  of  any  other  opportunity  for  separate  occupation  or 
^uasi  cultivation  like  those  far-reaching  shores  and  beaches 
in  the  western  part  of  the  state,  which  in  themselves  are  often 
more  valuable  than  the  upland. 

Recurring  now  to  the  language  of  the  deed  in  this  case,  which 
describes  the  boundary  line  of  the  conveyed  parcel  as  "  be- 
ginning at  the  sea,"  thence  running  round  the  parcel  to"tl)e 
shore,"  thence  to  the  "first  bounds  mentioned,"  and  reading 
the  words  in  the  light  of  the  principles  and  circumstances 
above  stated,  it  is  not  difficult  to  determine  that  they  were 
intended  to  describe  the  sea  side  and  not  the  land  side  of  the 
chore,  and  thus  include  the  shore  to  low-water  mark.    Such 
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is  our  opinion:  ErsHne  v.  Moulton,  66  Me.  280;  King  v.  Young^ 
76  Me.  76;  49  Am.  Rep.  596;  Stevens  v.  King,  76  Me.  197;  49 
Am,  Rep.  609. 

Of  course,  the  owner  of  the  upland  and  the  adjoining  shore 
may  convey  the  one  and  retain  the  other.  When  such  an  in- 
tent appears,  the  court  will  give  it  full  effect,  as  was  done  in 
Storer  v.  Freeman,  6  Mass.  435;  4  Am.  Dec.  155;  but  no  such 
intent  appears  in  this  case.  The  question  here  submitted 
must  be  determined  in  the  plaintiff's  favor. 


Deeds — Bodndaries. — As  to  the  meaning  of  the  words  "to"  and 
"from,"  in  descriptions  of  boundaries,  see  note  to  Oakes  v.  De  Lancy,  28  Am. 
St.  Rep.  631.  As  the  rights  of  a  riparian  proprietor  on  tidal  waters  are,  in 
the  absence  of  statutes  modiiying  the  common-law  rule,  bounded  by  the 
line  of  high  water,  it  is  manifest  that  the  decision  of  the  court  in  the  princi- 
pal case  must  be  read  strictly  with  reference  to  the  provisions  of  the  colo- 
nial ordinance,  which  extended  the  rights  of  those  proprietors  to  low-water 
mark,  wherever  the  distance  did  not  exceed  one  hundred  rods.  Under  the 
common-law  rule,  the  question  whether  the  inner  or  outer  side  of  the  shore 
was  meant  to  be  the  terminus  ad  quern  of  the  boundary  line  running  towards 
it  could  not  have  arisen,  for  private  ownership  always  ended  at  the  inner 
side.  Ihe  result  of  the  change  of  law,  whereby  the  flats  were  vested  in  the 
adjacent  proprietors,  was,  that  a  conveyance  of  land  bounded  by  or  upon  a 
sea,  or  bay,  or  harbor,  or  stream  should  be  construed  as  passing  the  adjacent 
flats,  if  they  belonged  to  the  grantor:  See  cases  cited  in  the  nt)te  to  Allen  v. 
Weber,  27  Am.  St.  Rep.  57.  A  similar  rule  prevails  in  Pennsylvania,  where 
it  is  held  that  when  the  bank  of  a  navigable  stream  is  called  for  as  a  boun- 
dary in  a  deed,  the  law  will  presume  the  grantor's  intention  to  have  been  to 
carry  the  line  to  low- water  mark:  Palmer  v.  Farrell,  129  Pa.  St.  162;  15 
Am.  St.  Rep.  708.  In  regard  to  boundaries  on  waters  generally,  see,  in 
addition  to  the  notes  already  mentioned,  the  notes  to  Arnold  v.  Mundy,  10 
Am.  Dec.  385-389;  and  Miller  v.  Maideiiliall,  19  Am.  St.  Rep.  235. 


Files  v.  Stevens. 

[84  Maine,  84.] 
Exemption  or  Farm  Tools,  Who  not  Entitled  to.  —  A  statute  of  exemp- 
tion is  construed  with  reference  to  the  situation  and  vocation  of  the 
owners  of  property,  and  therefore  a  statute  exempting  from  execution 
certain  implements  of  agriculture  will  not  entitle  a  merchant,  part  of 
whose  stock  in  trade  consists  of  such  implements,  to  hold  them,  or  any 
of  them,  as  exempt  from  execution. 

Fox  and  Gentleman,  for  the  plaintiff. 

Fred  V,  Matthem,  for  the  defendant 
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Virgin,  J.  Prior  to  August  6,  1890,  the  plaintiff  was  a 
trader.  On  that  day  his  creditors  filed  their  petition  in  the 
court  of  insolvency,  praying  that  he  be  declared  insolvent. 
Thereupon  the  defendant,  as  messenger,  under  a  warrant 
from  the  judge  of  insolvency,  seized  the  plaintiff's  stock  in 
trade,  among  which  were  four  new  plows  and  two  new  har- 
rows. 

On  September  3,  1890,  the  plaintiff  was  duly  declared  an 
insolvent,  whereupon  the  defendant,  on  the  petition  of  the 
plaintiff's  creditors,  v/as  ordered  by  the  judge  of  the  insolvent 
court  to  sell  the  stock.  Prior  to  the  sale,  the  plaintiff  claimed, 
under  clause  9,  section  62,  chapter  81,  of  the  Revised  Statutes, 
that  one  of  the  plows  and  one  of  the  harrows  (without  desig- 
nating which  of  them)  were  exempt  from  attachment;  but 
the  defendant  sold  the  whole  of  the  stock,  and  the  plaintiff 
brought  this  action  of  trover  to  recover  the  value  of  one  plow 
and  one  harrow. 

We  are  of  opinion  that  the  plow  and  harrow  were  not  exempt. 
The  case  finds  that  the  plaintiff  had  these  agricultural  imple- 
ments for  sale  simply,  and  that  he  neither  owned  nor  leased 
a  farm.  The  statute  of  exemption  is  to  be  construed  with 
reference  to  the  situation  and  vocation  of  the  owners  of  prop- 
erty. A  merchant  cannot  claim  such  implements  to  be  ex- 
empt, any  more  than  he  could  a  boat  which  he  had  no  occasion 
to  use  as  a  fisherman,  or  corn  or  grain  for  himself  and  fam- 
ily, when  he  was  unmarried,  and  had  no  family,  and  was  a 
boarder:  Blake  v.  Baker,  41  Me.  80;  or  hay  for  cows  and 
sheep  when  he  had  neither:  Fosa  v.  Stewart,  14  Me.  312. 
The  evident  object  of  the  statute  is  that;  not  that  any  one 
may  own  and  claim  to  be  exempted  all  the  various  kinds  of 
chattels  therein  enumerated,  but  that  persons  should  not  be 
deprived  of  the  simple  means  by  which  they  gained  a  liveli- 
hood in  their  respective  vocations. 

Judgment  for  defendant. 

Exemption  of  Tools  ani>  Utenstls:  See  notes  to  KUhum  r.  Demming, 
21  Am.  Dec.  545-554;  Baker  v.  Willis,  25  Am.  Rep.  63-67;  Richards  v. 
Hnhbard,  47  Am.  Rep.  190-192;  In  re  McManus,  22  Am.  8t.  Rep.  25S.  A 
statute,  without  naming  any  classes  of  persons  entitled  to  exemption  of 
property  from  execution,  exempted  "other  farming  at^nsils,  incluiUiig  tackle 
for  teams,  not  exceeding  fifty  dollars  in  value."  A  judgment  debtor,  not  a 
farmer,  nor  en<;aged  in  any  business  requiring  the  use  of  a  mowing-machine, 
owned  one  of  less  than  the  exempt  value.  Held,  that  the  machine  was  ex> 
empt:  Humphrey  V.  Taylor,  45  Wis.  251;  30  Am.  Rep.  738.  But  a  horse  is 
not  an  implemeut  of  trade  when  used  by  a  mechanic  in  the  tanning  bosineai^ 
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and  is  therefore  not  exempt.  Under  the  Minnesota  statate,  a  milliner's 
stock  in  trade  cannot  be  claimed  as  exempt  to  the  amoant  of  four  hundred 
dollars,  when  the  articles  comprising  such  stock  are  kept  for  sale  or  for 
manufacture,  and  are  treated  as  merchandise  by  their  owner:  Hillyer  v.  Rt- 
more,  42  Minn.  254.  Nor  can  a  person  double  his  exemption  from  sale  on 
execution  under  the  Wisconsin  statute,  which  exempts  "the  tools  and  im- 
plements, or  stock  in  trade,  of  any  mechanic,  miner,  or  other  person,  used 
and  kept  for  the  purpose  of  carrying  on  his  trade  or  business,"  by  carrying 
«n  the  business  both  of  a  mechanic  and  a  miner  at  the  same  time:  Knapp  v. 
BarlUU,  23  Wis.  68;  99  Am.  Dec  109. 


Thorn  v.  Pinkham. 

[84  Mains,  101.] 
DcRESS.  — To  Thbeatex  One  with  a  criminal  prosecution  or  a  civil  action 
is  not  duress,  when  he  is  believed  in  good  faith  to  be  liable  to  such  suit 
or  prosecution. 

OOKSTDERATION.  —  PROMISSORY    NoTB     GlVEN     FOB    MONBTS    WhICH     THB 

Maker  has  Embezzled  is  founded  upon  a  good  consideration,  and  can- 
not be  avoided  on  the  ground  that  it  was  procured  by  threatening  to 
prosecute  him  for  his  embezzlement. 

Fbincipal  and  Surety.  —  Agreement  to  retain  the  maker  of  a  note  in  the 
payee's  employment  "so  long  as  he  does  well,"  and  to  credit  a  certain 
portion  of  his  wages  on  the  note,  does  not  release  the  sureties  thereon, 
when  the  maker  is  discharged  from  service  before  the  note  becomes  due, 
and  the  time  of  payment  is  never  extended  beyond  the  maturity  of  the 
note. 

PRiNcrpAL  AND  StTRETY  —  NBaLECT  TO  Apply  Secorities.  — If  the  maker 
of  a  note  gives  a  chattel  mortgage  to  secure  its  payment,  the  fact  that 
the  mortgagor  disposes  of  some  of  the  mortgaged  chattels,  and  the  mort- 
gagee takes  no  measures  to  recover  them,  does  not  release  the  surety  on 
the  note  if  the  mortgagee  cooseuted  to  the  disposition  of  the  property 
by  the  mortgagor. 

Heath  and  Tuell,  and  Farr  and  Lynch,  for  the  plaintiff. 
L.  T.  Carleton  and  F.  E.  Bean,  for  the  defendants. 

Haskell,  J.  Assumpsit  on  a  promissory  note  for  $370, 
payable  in  twelve  months,  given  by  one  Frank  L.  Pinkham 
for  moneys  of  the  plaintiff  that  he  had  embezzled,  and  signed 
by  the  defendants,  his  father  and  a  relative,  as  sureties.  Tlie 
Terdict  was  for  defendants,  and  the  jase  comes  up  on  motion 
and  exceptions. 

1.  It  is  contended  that  the  note  was  obtained  by  duress,  and 
that  the  consideration  was  illegal.  Suppose  the  embezzler 
had  been  plainly  told  that  unless  he  paid  or  secured  the 
amount  that  he  had  stolen,  he  would  be  prosecuted  for  the 
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theft,  and  thereupon  gave  the  note.  That  would  not  have 
been  duress.  "It  is  not  duress  for  one  who  believes  that  he 
has  been  wronged  to  threaten  the  wrong-doer  with  a  civil  suit. 
And  if  the  wrong  includes  a  violation  of  the  criminal  law,  it 
is  not  duress  to  threaten  him  with  a  criminal  prosecution  "  : 
Hilhorn  v.  Bucknnm,  78  Me.  485;  57  Am.  Rep.  816.  Money 
stolen  may  be  recovered  in  assumpsit:  Howe  v.  Clancey,  53 
Me.  130;  o  fortiori  is  money  embezzled  a  good  consideration 
for  a  promise  to  refund  it. 

2.  It  is  claimed  that  the  sureties  were  discharged  by  the 
giving  of  time  to  the  principal  debtor.  It  appears  that  when 
the  note  was  given  it  was  agreed  that  he  might  continue  in 
the  plaintiff's  service  "so  long  as  he  did  well,"  and  pay  from 
his  wages  twenty -four  dollars  a  month  on  the  note.  After 
three  payments,  amounting  to  fifty-six  dollars,  he  was  discov- 
ered short  in  hi&  accounts  and  discharged.  The  agreement 
to  accept  monthly  payments  of  twenty-four  dollars  each,  if 
unconditional,  would  have  extended  payment  of  the  balance 
due  on  the  note  at  maturity  over  a  period  of  more  than  three 
months.  If  these  payments  had  been  regularly  made  until 
the  note  fell  due,  February  18-21,  1890,  there  would  have 
remained  eighty-two  dollars,  exclusive  of  interest,  unpaid,  to 
be  met  in  four  monthly  payments. 

The  pertinent  inquiry  is.  Did  the  agreement,  af?suming  tliat 
it  was  made  upon  sufficient  consideration,  operate  as  an  ex- 
tension of  time  for  the  payment  of  the  note?  Tiie  agreement 
arose  from  the  mutual  promises  of  the  parties  relating  to  the 
continued  employment  of  a  servant.  The  master  promised 
wages,  to  be  applied  in  part  to  an  existing  indebtedness  of  the 
servant,  ''so  long  as  he  did  well."  The  agreement  contained 
a  stipulation  for  continued  service,  like  a  condition  precedent 
to  the  validity  of  a  contract;  and  when  the  condition  failed, 
the  agreement  failed  with  it;  so  that,  as  the  agreement  was 
not  absolute,  no  agreement  for  extending  the  time  of  payment 
on  the  note  existed  when  the  day  of  payment  came.  Had 
the  condition  been  kept,  the  result  might  be  otherwise,  for, 
when  the  note  fell  due,  had  the  time  of  payment  been  ex- 
tended for  a  single  day,  the  suretyship  would  have  no  longer 
remained  "sure,"  and  the  sureties  need  not  "smart  for  it"  ; 
Berry  v.  Pullen,  69  Me.  101;  31  Am.  Rep.  248;  Gifford  v.  Al- 
len,  3  Met.  255. 

3.  It  is  argued  that  the  sureties  are  discharged  by  the 
plaintiff's  neglect  to  apply  on  the  note  security  given  by  the 
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principal.  It  appears  that,  shortly  after  the  note  was  given, 
the  principal  gave  to  the  plaintiflf  a  mortgage  of  his  household 
furniture  to  secure  the  payment  of  the  note.  The  mortgage 
stipulated  that  the  principal  debtor,  the  mortgagor,  might 
retain  possession  of  the  mortgaged  chattels  until  the  note 
should  become  due.  It  further  appears  that  the  plaintiflf  had 
notice,  before  the  maturity  of  the  note,  that  the  mortgagor  had 
disposed  of  some,  at  least,  of  the  mortgaged  chattels,  but  took 
lio  action  until  the  bringing  of  this  suit  against  the  sureties, 
less  than  thirty  days  after  the  note  fell  due. 

Until  the  maturity  of  the  note,  the  plaintiflf  had  no  right  to 
the  possession  of  the  mortgaged  chattels  under  the  terms  of 
the  mortgage.  He  did  no  act  to  release  his  lien  upon  the 
security.  Mere  forbearance  to  follow  the  security  for  so  short 
a  period  cannot  be  considered  a  violation  of  the  rights  of  the 
sureties.  When  the  note  matured  they  could  have  immedi- 
ately paid  it,  and  thereby  become  subrogated  to  all  rights  of 
the  mortgagee:  Berry  v.  Pullen,  69  Me.  101;  31  Am.  Rep.  248; 
Cummings  v.  Little,  45  Me.  183.  The  plaintiflf  was  not  bound 
to  resort  to  the  debtor's  property  before  calling  upon  the  sure- 
ties: Fuller  V.  Loringy  42  Me.  481.  If  the  plaintiflf  had  vol- 
untarily surrendered  his  security,  he  would  have  discharged 
the  sureties:  Springer  v.  Toothaker,  43  Me.  381;  69  Am.  Dec. 
66.  If  the  plaintiflf 's  lien  under  the  mortgage  had  expired 
by  his  own  laches,  as  in  that  case,  his  remedy  against  the 
sureties  might  be  lost;  but  here  no  act  of  his  has  impaired 
his  title  under  the  mortgage.  Up  to  the  time  this  suit  was 
brought,  the  sureties,  on  payment  of  the  note,  could  have  de- 
rived as  much  benefit  from  the  mortgage  as  the  plaintiflf  could 
have  obtained. 

Moreover,  the  instruction  of  the  presiding  justice,  that  if 
before  the  mortgage  note  fell  due,  the  mortgagee  was  informed 
that  the  mortgagor  "  was  disposing  of  the  property,  and  en- 
deavoring to  put  it  beyond  his  reach,  it  was  his  duty  to  secure 
it  and  apply  it  to  the  payment  of  the  note,"  is  manifestly 
erroneous.     The  verdict  is  against  law. 

Motion  and  exceptions  sustained. 


Duress  per  Miitas.  —  A  threat  of  legal  process,  or  legal  proseention,  or 
legal  iinprisonmeat  does  not  constitute  dureu  per  minas:  See  cases  cited  in 
notes  to  Adams  v.  Irving  NaL  Bank,  15  Am.  St.  Rep.  45.3;  Ci-ibb*  v.  SowU^ 
24  Am.  St.  Rep.  172;  and  compare  note  to  Mayor  of  Baltimore  v.  Lfffermatit 
46  Am.  Dec.  153-171,  as  to  the  cognate  subject  of  compulsory  payments. 
Bat  it  would  appear  that,  while  such  threats  do  not  amount  to  dureds  whea 
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addreased  to  the  party  who  is  liable  to  be  made  the  defendant  in  the  legal 
proceedings  threatened,  they  will  avoid  a  contract  entered  into  by  persona 
holding  certain  relationships  with  him,  where  the  abandonment  of  those 
legal  proceedings  is  the  consideration  for  such  contract:  See  Adums  v.  Irving 
Nat.  Bank,  116  N.  Y.  606;  15  Am.  St.  Rep.  447,  and  the  authorities  cited  in 
the  opinion.  The  relationships  of  husband  and  wife  and  parent  and  child  are 
the  only  ones  mentioned  in  the  opinion  in  that  case;  but  in  Schultz  v.  Cdllin, 
78  Wis.  611,  the  same  rule  was  applied  to  a  case  in  which  a  note  signed  by 
a  sister,  l)ecau8e  of  threats  by  the  payee  to  prosecute  l»er  brother  for  a  crime, 
and  in  order  to  avoid  such  prosecution,  was  held  incapable  of  enforcement 
against  her  by  such  payee.  Compton  v.  Bunker  Hill  Bank,  96  111.  301,  36  Am. 
Rep.  147,  was  a  case  in  which  a  contract  of  indenmity  obtained  from  a  wife 
by  a  threat  to  prosecute  her  husband  was  allowed  to  stand,  but  the  decision 
was  based  upon  the  fact  that  the  representations  which  induced  the  contract 
were  made  by  members  of  her  own  family,  and  not  by  the  person  who  had  it 
in  his  power  to  prosecute.  The  principle  of  this  caae,  it  would  seem,  i.s,  that 
the  threats  will  not  avoid  the  contract,  unless  made  directly  by  the  prose- 
cutor, or  by  some  one  having  authority  to  communicate  them,  or  uttered  in 
a  manner  which  shows  that  they  are  intended  to  be  reported  to  the  person 
whom  it  is  desired  to  influence,  and  were  actually  so  reported.  It  is  doubt- 
ful, however,  whether  this  destinction  is  tenable.  If  the  compulsion  was 
actually  brought  to  bear  upon  the  wife  or  relative,  it  does  not  seem  very  mate- 
rial by  what  agency  or  in  what  manner  it  is  applied.  The  ground  upon  which 
such  contracts  are  avoided  is  that  of  misrepresentation  and  undue  influence: 
Adama  v.  Irving  Hat.  Bank,  116  N.  Y.  606;  15  Am.  St.  Rep.  447.  It  is  an 
elementary  principle  that  no  one  shall  be  allowed  to  profit  by  another's 
fraud.  Why,  then,  should  the  bank  in  this  case  have  been  permitted  to 
reap  the  advantages  of  a  transaction  which  was  induced  by  means  which 
deprived  the  wife  of  her  free  agency,  and  was  therefore  fraudulent  ?  It  is 
true  that,  under  the  given  circumstances,  the  contract  amounted  to  the 
compounding  of  a  felony,  and,  being  executed,  left  both  parties  in  pari  de- 
licto. The  wife  was  therefore  not  in  a  position  to  ask  for  relief.  The  court 
rests  its  decision  principally  on  this  ground,  and  we  venture  to  think  it  the 
only  ground  on  which  it  can  rest. 

Principal  and  Surett.  — The  general  rale  is,  that  any  material  change  in 
the  contract  without  the  assent  of  the  surety  will  release  the  surety:  See  notes 
to  First  Nat.  Bank  v.  Oerke,  6  Am.  St.  Rep.  458;  P}-ice  v.  Dime  Sav.  Bank,  7  Am. 
St.  Rep.  372.  But  the  agreement  to  give  time  must  be  a  valid  and  binding 
one,  or  the  surety  will  not  be  released:  Davig  v.  Stout,  126  lud.  12;  22  Am.  St. 
Rep.  565,  and  note.  Thus  where  a  composition  agreement,  under  seal,  which 
never  took  effect,  because  not  signed  by  all  the  creditors,  without  which  signing 
it  was,  by  its  terms,  not  to  be  binding,  contemplated  the  debtor's  release  upon 
the  payment  of  a  certain  percentage  of  the  debts  on  or  before  a  certain  date, 
and  was  signed,  among  other  creditors,  by  the  payee  of  a  promissory  note 
made  by  the  debtor  as  principal  and  by  another  as  surety,  it  was  held  that 
there  was  no  such  extension  of  time  as  would  discharge  the  surety:  Day  v. 
Jones,  150  Mass.  231.  Nor  does  the  acceptance  by  the  payee  of  a  promissory 
note  from  the  principal,  payable  one  day  after  date,  and  a  cognovit  confess- 
ing judgment  on  the  same  and  shortening  the  time  of  obtaining  it,  there 
being  no  agreement  by  the  payee  not  to  proceed  on  the  old  indebtedness 
until  the  note  becomes  due,  constitute  an  extension  of  time  within  the  rule 
releasing  sureties:  Merriam  v.  Barker,  121  lud.  74.     Nor,  where  the  agree- 
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ment  to  give  t'me  is  void  for  want  of  consideratioa,  will  the  snrety  be 
released:  Franklin  Hani  v.  Severn,  124  Ind.  317.  The  same  result  will  follow 
if  the  surety  knowa  of  and  asseata  to  the  extension  of  time:  RockmlU  NaL 
Bank  v.  Holt,  58  Conn.  526;  18  Am.  St.  Rep.  293.  And  a  surety  on  » 
note,  who  holda  ample  collateral  security  from  his  principal,  is  estopped 
from  taking  advantai^e  of  enlargement  of  time  of  payment:  Smith  T.  Steek, 
25  Vt.  427;  60  Am.  Dec.  276. 

Principal  and  Surety — Paktino  with  Secukities.  —  If  a  creditor 
voluntarily  parts  with  securities  without  the  consent  of  the  surety,  the 
latter  is  discharged:  New  Hampshire  Savi-iga  Bank  v.  Colcord,  15  N.  H.  119; 
41  Am.  Dec.  685;  Baker  v.  Bri<iq»,  8  Pick.  121;  19  Am.  Dec.  311;  Cullum 
V.  Emanuel,  1  Ala.  23;  34  Am.  Dec.  757;  Springer  v.  Toothaker,  43  Me.  381; 
€9  Am.  Dec.  66.  The  principal  case  is  distingui^ihed  by  the  fact  that  the 
creditor  had  not,  by  any  positive,  voluntary  act  of  his,  impaired  the  seen- 
rity.  It  is  an  important  question,  however,  to  what  extent  merely  passive 
conduct,  in  such  a  case,  should  be  consiilered  to  entail  the  same  legal  con« 
sequences  as  a  voluntary  surrender  of  securities,  or  a  refusal  to  use  them. 
The  reasoning  of  the  court,  as  well  as  the  condemnation  passed  at  the  close 
of  the  opinion  upon  the  instruction  given  in  the  lower  court,  seems  to  assume 
that  the  duty  of  the  creditor  differs  essentially,  according  as  the  debt  is  or  is 
uot  mature  when  he  omits  to  follow  the  security.  This  seems  to  be  a  some* 
what  doubtful  distinction.  The  creditor,  before  the  maturity  of  the  debt, 
would,  as  mortgagee,  have  the  right  to  prn'ect  himself  by  restraining  the 
mortgagor  from  conveying  away  the  property  mo  tgaged,  and,  even  supposing 
that  he  is  content,  as  far  as  his  own  interests  are  Cficerned,  to  let  matters 
take  their  course,  it  is  difficult  to  see  why  he  should  not  be  bound  to  exercise 
that  right  for  the  benefit  of  the  surety.  To  u^e  the  language  of  the  same 
court  in  Spriiv/er  v.  Tooth'iker,  43  Me.  381,  69  Am.  Dec.  66,  "  the  contract 
of  suretysh  p  imports  entire  good  faith  and  coiiti  ence  in  the  w'nole  transac. 
tion,"  and  it  would  certainly  seem  to  '>e  in  allowable  application  of  the  eqni« 
table  priuciplos  which  regulate  relations  of  quaai  trust  to  say,  that  ax  soon 
as  the  sejured  creditor  reoives  notice  of  the  impairment  of  the  security  by 
the  debtor,  it  is  incumbent  on  him  to  take  action  to  protect  the  snrety,  and 
that  the  lapse  of  more  than  a  reasonable  period  necessary  for  taking  snch 
action  will  be  a  neglect  of  duty  which  will  render  him  chargeable  with 
laches.  From  this  point  of  view,  it  will  be  apparently  quite  immaterial 
whether  the  debt  is  or  is  not  due.  The  obligation  to  protect  the  surety  is  *■ 
strong  in  the  one  case  as  the  other.  The  essential  question,  in  short,  is, 
whether  the  security  has  been,  or  is  in  process  of  being,  impaired  by  acts 
of  the  debtor,  which  the  creditor  is  boun  I  in  equity  and  good  conscience 
to  prevent.  If  such  circumstances  calling  for  interference  exist,  it  only  re- 
mains to  inquire  whether  reasonable  diligence  has  been  shown  in  restrain- 
ing the  debtor,  and  that  muttt  be  decided  according  to  the  given  facts  of  each 
caae. 
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[81  Maine,  i:9.] 

CoNsnTunoirAL  Law  —  Insolvency.  —  Dischargr  by  a  Statb  Court  of 
aa  insolvent  from  his  debts  cannot  aflFect  a  creditor  who  was  a  non-resi- 
dent of  the  state  when  the  insolvency  proceedings  were  begun,  though 
he  was  a  resident  thereof  when  the  debt  was  contracted,  unless  he  proved 
his  claim  in  the  insolvency  court,  or  otherwise  appeared  therein.  Be- 
cause the  insolvency  court  did  not  have  jurisdiction  over  him,  it  could 
not  discharge  his  right  of  action  to  recover  his  debt. 

Insolvency.  — Jurisdici'ion  of  a  State  Court  to  Discharge  a  Citizeh 
OF  the  State  from  his  Obligation  to  a  Citizen  of  Another  State, 
when  the  latter  has  not  in  any  way  submitted  himself  or  his  claim  lo 
such  court,  cannot  exist,  though  the  contract  was  made  and  was  to  b« 
performed  in  the  state  in  which  the  debtor  resides,  and  the  obligee  was 
also  a  citizen  of  the  state  when  the  obligation  was  contracted. 

CJoHFLiCT  OF  Laws.  — Choses  in  Action  have  no  situs,  and  follow  the  per- 
son of  the  creditor,  and  cannot  be  discharged  by  a  court  which  has  no 
jurisdiction  over  his  person;  and  it  cannot  liave  such  jurisdiction,  unless, 
at  the  beginning  of  the  proceedings,  process  could  have  beea  served  on 
him  within  the  state. 

Henry  Hudson^  for  the  plaintiff. 

/.  F.  Sprague,  for  the  defendant. 

Emery,  J.  The  contract  which  is  the  suhject  of  this  action 
was  made  within  this  state  between  citizens  of  this  state,  and 
was  to  be  performed  within  this  state.  Subsequently,  the 
promisor,  the  defendant,  after  regular  proceedings  in  the 
proper  court  of  insolvency  in  this  state,  was  granted  by  that 
court  a  discharge  from  all  his  debts,  under  section  44,  chapter 
70,  of  the  Revised  Statutes.  This  discharge  was  properly 
pleaded  in  bar  of  this  action,  and  it  is  conceded  that  it  would 
be  an  effectual  bar,  if  the  promisee,  the  plaintiff,  who  was  a 
citizen  of  this  state  at  the  time  of  making  the  contract,  had 
also  been  a  citizen  of  this  state  at  the  time  of  the  proceedings 
in  the  court  of  insolvency.  But  the  plaintiff,  after  the  making 
of  the  contract,  and  before  the  beginning  of  the  insolvency 
proceedings,  had  changed  his  residence  from  Maine  to  New 
York,  and  had  become  a  citizen  of  the  latter  state,  and  had 
not  since  been  in  Maine.  He  did  not  prove  his  claim  under 
this  contract  in  the  insolvency  court,  nor  in  any  way  appear 
therein. 

It  is  urged  that  as  the  contract  was  made  in  Maine,  to  h» 
performed  in  Maine,  and  both  parties  were  citizens  of  Mainft 
at  the  time,  they  must  be  held  to  have  contracted  with  refer- 
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ence  to  the  then  existing  insolvency  law  of  Maine,  which  pro- 
vided for  this  discharge  from  the  contract.  It  is  argued  that 
the  insolvent  law  should  be  read  into  the  contract,  and  that 
therefore  the  contract  must  be  held  to  stipulate  for  such  a  dis- 
charge as  is  here  pleaded. 

We  think,  however,  the  question  is  not  one  of  the  interpre- 
tation of  a  contract  or  statute,  but  is  one  of  jurisdiction.  Did 
the  court  of  insolvency  have  the  jurisdiction  to  discharge  the 
defendant  from  this  contract? 

After  much  discussion  by  courts  and  jurists,  and  after  some 
conflict  of  opinion,  it  must  now  be  considered  fully  and  firmly 
established  as  a  general  proposition  that  a  state  cannot  give 
its  courts  any  jurisdictional  power  to  discharge  a  citizen  of 
such  state  from  his  obligation  to  a  citizen  of  another  state, 
when  the  latter  has  not  in  any  way  submitted  himself  or  his 
claim  to  such  court.  This  proposition  is  not  modified  by  the 
circumstance  that  the  contract  was  made  and  was  to  be  per- 
formed in  the  state  in  which  the  debtor  resides.  The  place 
of  the  citizenship  of  the  parties,  not  the  place  of  the  making 
or  performing  the  contract,  defines  the  jurisdiction  of  the 
court.  All  this  is  now  so  well  settled  by  authority  that  it  is 
not  advisable  to  occupy  space  in  repeating  or  even  epitomiz- 
ing the  reasoning  by  which  the  courts  finally  reached  this 
conclusion.  The  citation  of  a  few  cases  out'  of  many  should 
be  sufficient:  Felch  v.  Btigbee,  48  Me.  9;  77  Am.  Dec.  203; 
Hilh  V.  Carlton^  74  Me.  156;  Phcsnix  Nat.  Bank  v.  Batcheller, 
151  Mass.  589';  Baldwin  v.  Hale^  1  Wall.  223;  Gilman  y.  Lock- 
wood,  4  Wall.  409;  Denny  v.  Bennett,  128  U.  S.  489. 

Does  the  additional  circumstance,  in  this  case,  that  the 
plaintiflf  was  a  citizen  of  this  state  at  the  date  of  the  contract, 
though  not  at  the  date  of  the  insolvency  proceedings,  give  the 
court  of  insolvency  jurisdiction  over  his  claim  under  this  con- 
tract? To  so  hold  is  to  hold  that  one  who  was  a  citizen  of 
this  state  when  he  acquired  here  contractual  rights,  choses  in 
action,  against  another  citizen  of  this  state  leaves  them  behind 
him  in  this  state  subject  to  be  discharged  by  the  courts  of  this 
state  without  notice  to  him  after  he  has  become  a  citizen  of 
another  state.  It  is  to  hold  that  he  who  was  once  a  citizen 
of  this  state  cannot  remove  himself  and  his  property  from  its 
jurisdiction.  It  is  to  hold  that  a  citizen  of  another  state  com- 
ing into  this  state  and  making  contracts  here,  to  be  performed 
here,  has  greater  immunities  than  a  citizen  of  our  own  state. 
Neither  reason  nor  authority  leads  us  to  such  a  conclusion. 
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A  state  may  indeed  grant  its  courts  jurisdiction  over  lands 
and  goods  within  its  limits,  though  the  owner  may  reside  be- 
yond those  limits.  Such  objects  are  visible  and  tangible,  and 
though  the  title  to  them  may  follow  the  owner,  the  thing,  the 
substance,  is  within  the  state.  They  have  a  situs.  They  can 
be  taxed  where  they  are  situated.  In  such  cases  the  owner  may 
be  presumed  to  have  left  such  property  in  the  possession  of  a 
local  tenant  or  agent.  But  even  then  the  specific  property  to 
be  affected  by  the  judgment  of  the  court  must  be  attached 
upon  process,  and  such  notice  given  as  is  feasible. 

Contractual  rights,  obligations,  mere  choses  in  action,  how- 
ever, are  not  visible,  nor  tangible,  nor  local.  They  have  no 
situs.  They  do  not  exist  as  things,  as  substances,  within  any 
territorial  limits.  They  follow  the  person  of  the  creditor. 
They  are  his,  wherever  he  lives:  Saunders  v.  Weston,  74  Me. 
85.  Even  the  taxing  power  of  the  state  in  which  the  debtor 
resides  cannot  reach  them.  Only  the  state  of  the  creditor's 
residence  can  deal  with  them,  at  least  during  the  lifetime  of 
the  creditor:  Osgood  v.  Maguire,  61  N.  Y.  524;  Bond  Tax  Cases, 
15  Wall.  300;  Tappan  v.  Merchants'  Nat.  Bank,  19  Wall.  490. 
The  only  court,  therefore,  that  can  effectually  discharge 
such  a  claim  is  the  court  that  has  jurisdiction  over  the  person 
of  the  creditor  himself.  But  unless  the  creditor  voluntarily 
submits  to  the  jurisdiction  of  the  court,  by  taking  some  part 
in  the  proceedings  before  it,  jurisdiction  can  only  be  acquired 
by  service  of  process  upon  him  within  the  territorial  limits  of 
the  state  establishing  the  court.  Beyond  those  limits  no  pro- 
cess of  any  court  has  any  force  in  acquiring  jurisdiction  of  the 
person.  This  proposition  is  firmly  settled  by  authority  as 
well  as  by  reason:  Lovejoy  v.  Albee,  33  Me.  414;  54  Am.  Dec. 
630;  Baldwin  v.  Hale,  1  Wall.  223;  Pennoyer  v.  Nejf,  95  U.  S. 
714. 

Ability  to  serve  process  within  the  state  is  therefore  the 
test  of  the  court's  power  to  acquire  jurisdiction  in  any  proceed- 
ing. If,  at  the  beginning  of  the  insolvency  proceedings,  the 
process  of  the  court  of  insolvency  could  have  been  served  on 
the  plaintiff  within  the  state,  the  court  could  have  acquired 
jurisdiction  over  him  by  such  service.  The  situation  at  that 
time,  not  at  the  date  of  the  contract,  is  the  criterion.  If  the 
plaintiff  was  then  a  citizen  of  this  state,  he  could  have  been 
served  with  process  and  subjected  to  the  jurisdiction  of  the 
court,  although  be  may  never  before  have  been  within  the 
state,  and  although  the  contract  may  have  been  made  and 
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was  to  be  performed  in  another  state.  So  much  will  be  con- 
ceded by  the  defendant.  But  it  follows  that  if  the  plaintiff 
was  not  then  a  citizen  of  this  state  (at  the  time  of  the  in- 
solvency proceedings),  no  process  could  have  reached  him, 
and  he  could  not  be  subjected  to  the  court's  jurisdiction,  even 
though  for  all  his  life  before  he  may  have  resided  within  the 
state. 

The  defendant's  counsel  strenuously  urges  that  such  a  con- 
clusion will  work  great  hardship  upon  a  debtor,  by  enabling 
his  home  creditors  to  avoid  his  insolvency  proceedings  by  re- 
moving from  the  state.  If  this  be  a  hardship,  the  remedy  is 
with  Congress  in  the  enactment  of  a  uniform  bankrupt  law 
for  all  the  states.  The  court  cannot  usurp  the  power  or 
jurisdiction  it  does  not  have.  Counsel  also  relies  upon  Stod- 
dard V.  Harrington^  100  Mass.  88,  l^^m.  Rep.  92,  97  Am. 
Dec.  80,  and  upon  some  dicta  in  later  opinions  of  the  United 
States  supreme  court.  The  dicta  have  little  weight,  as  the 
precise  question  was  evidently  not  in  the  mind  of  the  justices 
writing  the  opinions. 

The  length  of  this  opinion  shows  our  respect  for  the  emi- 
nent court  which  pronounced  the  judgment  in  Stoddard  v. 
Harrington,  100  Mass.  88,  1  Am.  Rep.  92,  97  Am.  Dec.  80, 
but  we  think  that  decision  cannot  be  sustained,  and  that  it 
must  be  overruled  when  the  same  question  is  again  presented 
to  that  court.  On  the  other  hand,  our  conclusion  is  in  har- 
mony with  that  reached  by  the  courts  of  New  Hampshire  and 
Vermont  upon  the  same  question:  Norris  v.  Atkinson,  64 
N.  H.  87;  Roberts  v.  Atherton,  60  Vt.  563;  6  Am.  St.  Rep.  133. 

Defendant  defaulted.  

Insolvency.  —  As  to  the  effect  of  the  discharge  of  an  insolvent  upon  tha 
rights  of  non-resident  creditors,  see  extended  note  to  Murray  v.  Roberta,  15 
Am.  St.  Rep.  212-221.  A  discharge  under  state, insolvent  law  is  no  bar  to 
recovery  on  a  note  owned  by  one  who,  when  the  discharge  was  granted,  was 
a  ciizen  of  another  state,  and  in  no  way  became  a  party  to  the  insolvency 
proceedings,  tiiough  the  note  was  executed  in  the  former  state,  and  both 
parties  thereto  were,  at  the  date  of  its  execution,  citizens  of  that  state: 
Jioherts  v.  Atherton,  60  Vt,  563;  6  Am.  St.  Rep.  1S3.  An  act  declaring  that 
a  discharge  granted  thereunder  shall  "release  the  debtor  from  all  claims, 
debts,  liabilities,  and  demands  set  forth  in  his  schedule,"  etc.,  does  not  ap- 
ply to  a  judgment  recovered  out  of  this  state,  based  upon  a  contract  made 
and  to  be  performed  there,  when  the  creditor  in  no  wise  participates  in  tha 
proceedings  in  which  the  discharge  is  entered,  although  he  may  have  I)een  a 
resident  of  the  state  where  the  discharge  was  granted  at  the  time  of  tha 
insolvency  proceedings:  Lowenherg  v.  Lenine,  93  Cal.  215.  Similarly,  a  di»- 
oharge  under  the  insolvency  laws  of  Massachusetts  is  not  a  bar  to  the  recov« 
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ery  npon  a  contract  made  ia  that  state,  whea  it  appears  that  it  was  to  be 
performed  elsewhere,  aad  the  plaintiff  was  not  a  resident  of  the  state  at  the 
eommencement  of  the  proceedings:  Norrit  v.  Atkinson,  61  N.  H.  87. 

CoNrLicr  0»  Laws.  —  For  the  purposes  of  insolvency  or  other  proceedings 
by  creditors,  debts  or  choses  ia  action  due  the  insolvent  are  treated  as  hav« 
ing  a  titus  at  the  owner's  domicile:  Matter  of  Dalpay,  41  Minn.  532;  16  Am. 
St.  Rep,  729.  The  same  rule  prevails  for  the  purposes  of  taxation:  Common' 
wealth  V.  American  Dredging  Co.,  122  Pa.  St.  386;  9  Am.  St.  Rep.  UfS. 


Wasserboehr  V.  Boulieb. 

[81  Maine,  165.] 

OoKFticT  OF  Laws.  —  A  Contract  Valid  wherb  Made  is  generally  valid 
elsewhere;  but  to  this  rule  there  is  this  exception,  that  no  state  or  nation 
IB  bound  to  recognize  or  enforce  contracts  which  are  injurious  to  its  own 
interests,  or  the  welfare  of  its  people,  or  which  are  in  fraud  or  violation 
of  its  own  laws. 

Conflict  of  Laws  —  Illegal  Sales.  —  The  Price  of  Articles  sold  and 
delivered  in  a  state  where  such  sale  is  legal,  if  nothing  remains  to  be 
done  by  the  vendor  to  complete  the  transaction,  can  be  recovered  in  a 
state  where  such  sale  is  illegal. 

Sale,  where  Deemed  to  be  Made.  —  If,  in  the  state  of  the  vendee's  resi- 
dence, a  contract  is  made,  to  the  effect  that  the  vendor  will  ship  certain 
property  from  another  state  in  original  packages,  which  the  vendee,  after 
receiving,  shall  have  ten  days  to  return,  if,  ou  examination,  they  shall 
prove  not  satisfactory,  any  sale  resulting  horn  such  contract  and  ship- 
ment must  be  deemed  to  have  been  made  in  the  state  of  the  vendee's 
residence,  because  it  is  incomplete  until  delivery  is  made  there,  and  he 
has  had  an  opportunity  to  examine  the  property  and  to  elect  whether 
he  will  keep  it  or  not. 

Ihtkrstatb  Commerce.  —  Sale  of  Liquors  is  not  in  the  Original 
Packaqes  when  the  purchaser  retains  the  right  to  examine  the  liquors 
in  such  packages  and  to  return  them  if  not  satisfactory,  because,  under 
such  circumstances,  the  sale  cannot  be  completed  until  the  packages  are 
broken  and  the  liquors  sampled. 

C.  A.  Cushman,  for  the  plaintiflf, 

P.  H.  Gillin,  for  the  defendant. 

Foster,  J.  The  plaintiff,  a  wholesale  liquor  dealer,  resid- 
ing in  Boston,  seeks  to  recover  a  balance  of  $241.55  for  in- 
toxicating liquors  sold  the  defendant  upon  an  order  given  to 
the  plaintiff's  agent  or  traveling  salesman,  at  the  defendant's 
shop,  in  Old  Town,  in  this  state.  The  contract  with  the  agent 
was,  that  the  plaintiff  should  send  the  defendant  five  barrels 
of  whisky  and  one  barrel  of  port  wine  in  original  packages^ 
and  that  the  defendant  was  to  have  ten  days  after  receiving 
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the  good«  in  which  to  return  thera  if  they  were  not  satisfac- 
tory. The  plaintiff  filled  the  order  and  shipped  the  liquors  to 
the  defendant.     A  part  of  them  were  returned. 

We  do  not  think  the  plaintiflf  is  entitled  to  recover,  for  rea- 
sons which  we  shall  state. 

It  is  contended  on  the  part  of  the  plaintiflf  that  the  delivery 
of  the  liquors,  which  had  been  ordered  by  the  defendant,  to  a 
common  carrier  in  Boston,  the  plaintiff  being  duly  licensed  to 
cell  at  wholesale,  for  transportation  to  the  defendant,  was  in 
law  a  delivery  to  him  there,  and  that  this  delivery  was  a  com- 
pletion of  the  sale  in  Massachusetts,  and  that  the  sale  being 
valid  by  the  laws  of  that  state,  the  defendant  is  liable  for  their 
value. 

The  first  question  to  be  considered  is,  whether  the -sale  was 
made  in  Maine  or  Massachusetts.  The  validity  of  the  sale 
may  depend  upon  the  decision  of  this  question;  for  it  is  a 
general  principle  of  law  that  the  validity  of  a  contract  is  to 
be  decided  by  the  law  of  the  place  where  it  was  made,  unless, 
either  expressly  or  impliedly,  it  appears  that  it  is  to  be  per- 
formed elsewhere.  And  it  is  also  an  established  principle, 
that  if  valid  by  the  law  of  the  place  where  made,  it  is  generally 
valid  everywhere;  and  if,  in  the  jurisdiction  wliere  made,  the 
law  would  enforce  it,  it  will  be  enforced  in  the  jurisdiction  to 
which  a  party  may  be  compelled  to  resort  for  a  remedy  for  its 
violation.  But  to  this  rule  there  is  this  exception,  that  no 
state  or  nation  is  bound  to  recognize  or  enforce  contracts 
which  are  injurious  to  its  own  interests,  or  the  welfare  of  its 
people,  or  which  are  in  fraud  or  violation  of  its  own  laws: 
Banchor  V.  Mansel,  47  Me.  58,  60;  Smith  v.  Godfrey,  28  N.  H. 
379;  61  Am.  Dec.  617;  Hill  v.  Spear,  60  N.  H.  253;  9  Am. 
Rep.  205. 

It  was  in  accordance  with  these  general  principles  that  the 
courts  have  held  that  the  price  of  liquors  sold  and  delivered 
in  a  state  where  such  sale  is  legal,  and  nothing  remains  to  be 
done  by  the  vendor  to  complete  the  transaction,  can  be  re- 
covered in  another  state,  where  such  sale  Would  be  illegal 
Torrey  v.  Corliss,  33  Me.  333;  Banchor  v.  Cilley,  38  Me.  553 
Orcutt  V.  Nelson,  1  Gray,  536;  Mclntyre  v.  Parks,  3  Met.  207 
Milliken  v.  Pratt,  125  Mass.  374;  28  Am.  Rep.  241;  Scudder  v. 
Union  Nat.  Bank,  91  U.  S.  406.     Though  it  is  otherwise  if  the 
contract  contains  any  ingredient  or  participation  on  the  part 
of  the  original  vendor  that  the  goods  shall  be  illegally  sold, 
or  that  he  shall  do  any  act,  beyond  the  mere  sale,  to  assist  or 
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fiicilitate  the  illegal  act,  or  to  aid  the  purchaser  in  hii  unlaw 
ful  design  in  the  subsequent  unlawful  disposition  of  the  goods, 
or  if  the  goods  are  to  be  delivered  in  the  place  where  the  sale 
is  prohibited:  Smith  v.  Godfrey,  23  N.  H.  379;  61  Am.  Dec. 
617;  Banchor  v.  Mansel,  47  Me.  58;  Hill  v.  Spear,  50  N.  II. 
253;  9  Am.  Rop.  205;  Lindsey  v.  Stone,  123  Mass.  332;  Wilson 
V.  Stratton,  47  Me.  120,  126,  127,  This  principle  is  illustrated 
in  the  case  of  lyerv.  Carlisle,  79  Me.  210,  212,  1  Am.  St.  Rep. 
301,  which  was  an  action  to  recover  money  lent,  to  be  used  for 
gambling  purposes,  and  the  distinction  is  there  drawn  between 
th".  mere  loaning  of  money  with  a  knowledge  it  is  to  be  so 
used,  and  a  loan  made  with  the  express  understanding,  inten- 
tion, and  purpose  that  it  is  to  be  used  to  gamble  with. 

But  omitting  all  consideration  of  the  question  whether  the 
original  vendor  had  knowledge  of  the  intended  illegal  dispo- 
sition of  the  liquors  by  the  vendee,  or  participated  in  assist- 
ing or  facilitating  the  vendee  in  any  unlawful  acts  in  relation 
to  them,  we  think  the  plaintiff  cannot  maintain  his  action,  for 
other  reasons. 

1.  The  sale  was  not  made  in  Massachusetts,  notwithstand- 
ing the  order  was  filled  in  Boston  and  delivery  there  made  to 
a  common  carrier.  It  became  a  completed  contract  after  the 
arrival  of  the  goods  at  their  place  of  destination  in  Maine. 
The  sale  was  conditional.  The  defendant  was  to  have  ten 
days  in  which  to  test  the  liquors,  and  if  not  satisfactory,  to 
return  them.  And  in  such  case  it  has  been  held  that  the  sale 
is  not  complete  until  after  the  delivery  is  made  and  the  pur- 
chaser has  had  an  opportunity  to  make  his  election. 

Thus  in  Wilson  v.  Stratton,  47  Me.  120,  the  contract  was  for 
intoxicating  liquors  between  a  vendor  in  Massachusetts  and 
a  purchaser  in  this  state,  in  which  it  was  stipulated  that,  after 
the  goods  were  delivered  here,  the  purchaser  need  not  pay  for 
them  unless  they  suited  him;  and  the  court  held  that  the  sale 
was  not  complete  until  after  delivery  was  made  in  this  state, 
and  the  purchaser  had  an  opportunity  to  make  his  election. 
Mr.  Justice  Rice,  in  delivering  the  opinion  of  the  court,  says: 
"  The  contract  in  this  case  was  conditional;  upon  a  condition 
precedent.  That  condition  could  not,  under  the  circumstances, 
be  determined  until  the  goods  came  to  the  defendant's  hands. 
Until  he  had  determined  whether  the  liquors  were  just  what 
he  wanted  in  all  respects,  or  had  a  reasonable  opportunity  to 
do  so,  the  contract  was  incomplete:  Crane  v.  Roberts,  5  Me. 
419;  McCarren  v.  McNulty^  7  Gray,  139;  Grout  v.  Hill,  4  Gray, 
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861."  See  also  Ballantyne  v.  Appleton^  82  Me.  570,  where  the 
general  rule  is  given,  that  where  the  buyer  is,  by  the  tertns 
of  the  contract,  bound  to  do  anything  as  a  condition,  either 
precedent  or  concurrent,  on  which  the  passing  the  title  de- 
pends, the  property  will  not  pass  until  the  condition  be  ful- 
filled, even  thougli  the  goods  may  have  been  actually  delivered 
into  the  possession  of  the  buyer:  Hotchkiss  v.  Hunt,  49  Me. 
213;  Suit  V.  Woodhall,  113  Mass.  391;  Weil  v.  Golden,  141 
Mass.  364;   Webber  v.  Doran,  70  Me.  140. 

2.  Nor  can  the  contract  be  upheld  as  being  a  sale  of  liquors 
in  original  packages.  The  contract,  being  conditional,  with 
the  right  in  the  purchaser  of  ten  days  in  which  to  ascertain 
whether  the  liquors  were  satisfactory  or  not,  and  if  not,  to  re- 
turn them,  must  be  construed  as  giving  the  purchaser  the 
right  of  breaking  and  examining  the  packages.  The  sale  was 
not  only  conditional,  but  was  executory  and  incomplete  until 
the  defendant  had  received,  unsealed,  and  sampled  the  goods. 
That  moment  the  sale  was  illegal  by  the  laws  of  this  state, 
and  subjected  the  vendor  to  the  penalties  provided  for  the  il- 
legal sale  of  intoxicating  liquors.  He  had  no  more  right  to 
complete  the  sale  from  such  packages,  or  to  sell  from  the 
packages  after  they  were  once  unsealed  or  broken,  than  any 
other  liquor-seller,  and  neither  the  constitution  of  the  United 
States  nor  any  decision  of  the  courts  can  afford  protection  to 
him  and  shield  his  acts  from  the  penalty  for  offenders  against 
the  laws  of  our  own  state.  No  importer,  even  under  the  con- 
stitution and  decisions  of  the  courts,  is  guaranteed  the  right 
of  opening  original  packages  which  he  may  be  allowed  to  im- 
port, and  selling  the  contents  of  such  packages  either  in  gross 
or  by  piecemeal.  His  right  extends  only  to  selling  in  the 
original  packages.  This  is  the  doctrine  enunciated  not  only 
by  our  own  court  in  State  v.  Robinson,  49  Me.  285,  State  v. 
Blackwell,  65  Me.  556,  and  State  v.  Burns,  82  Me.  558,  568, 
but  also  by  the  supreme  court  of  the  United  States  in  Leisy 
V.  Hardin,  135  U.  S.  100. 

Plaintiff  nonsuit.  ^ 

CoNFLioT  OF  Laws  —  Lsx  Looi  Contractus.  —  Validity  and  obligation  of 
contract,  and  capacity  of  parties  thereto,  are  to  be  determined  by  the  lex  loci 
ctmtractuf,  unless  there  be  sometliing  in  the  contract  which  is  deemed  hurt- 
ful to  the  good  morals  or  injurious  to  the  rights  of  its  own  citizens  by  the 
laws  of  the  state  or  country  whose  courts  are  called  upon  to  enforce  the  con- 
tract made  in  a  foreign  state  or  country:  Robinson  v.  Queen,  87  Tenn.  445;  10 
Am.  St.  Rep.  690;  Sond/icim  t.  Gilbert,  117  lud.  71;  10  Am.  St  Bep.  23; 
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forepangh  r.  Delatoart  de.  R.  R.  Co.,  128  Pa.  St.  217;  16  Am.  St  Rep. 
«72. 

Plage  whebb  Sale  is  Deemed  to  be  Complete:  See,  generally,  note  to 
Ford  T.  Buckeye  State  ln$.  Co.,  99  Am.  Dec.  670,  where  several  cases  are 
cited,  involving,  like  the  principal  case,  the  question  of  a  violation  of  tlie 
liquor  laws.  See  also  the  note  to  Commonwealth  v.  Fleming,  17  Am.  St.  Rep. 
773,  as  to  when  a  sale  of  liquors  sent  C.  0.  D.  is  held  to  be  consummated. 
In  Tredxoay  ▼.  Riley,  32  Neb.  496,  29  Am.  St.  Rep.  447,  and  note,  the  same 
question  is  considered  in  connection  with  provisions  of  the  interstate  com- 
merce act.  Expressed  in  the  most  general  terms,  the  rule  for  determining 
when  the  title  to  chattels  sold  passes  is,  that  the  sale  is  complete  as  soon  as 
both  parties  have  agreed  to  its  terms:  Shaddon  v.  Knott,  2  Swan,  358;  58 
Am.  Dec.  63.  Therefore,  a  conditional  sale  and  delivery  passes  no  title 
until  the  condition  is  performed:  Sargent  v.  Metcalf,  5  Gray,  306;  66  Am. 
Dec.  368;  Crocker  v.  Oulli/er,  44  Me.  491;  69  Am.  Dec.  119;  Bailey  v. 
Harris,  8  Iowa,  331;  74  Am.  Dec.  312.  Thus  where  the  terms  of  a  sale 
of  goods  are  that  the  buyer  is  to  give  notes  for  the  price,  but  after  the 
goods  are  delivered  to  him  the  buyer  refuses  to  give  the  notes,  there  is  only 
•n  agreement  to  sell  which  is  not  perfected:  MilUiiiser  v.  Erdmann,  1 03  N.  O. 
27.  So  where  there  is  a  shipment  of  machinery  to  a  purchaser,  with  the  un« 
derstauding  that  he  is  to  test  the  machinery,  and  if  it  is  found  satisfactory, 
to  pay  part  of  the  price  in  cash,  and  execute  his  notes  for  the  rest,  and  the 
purchaser  refuses  to  test  the  machinery,  and  fails  to  make  the  cash  payment, 
there  is  no  executed  contract  of  sale,  although  the  property  has  reached  the 
purchaser:  Ball  <fc  Brown  Mfg.  Co.  v.  Brown,  82  Ter.  469.  So  where  goods 
are  received  merely  for  examination,  there  is  no  acceptance:  See  cases  cited 
in  the  note  to  Shindler  v.  Houston,  49  Am.  Dec.  329.  Compare  Pieraon  v. 
Crooks,  115  N.  Y.  639;  12  Am.  St.  Rep.  83L 


Finn  v,  Frink. 

[84  Maine,  261.] 

Malicious  Pbosecotion  —  Evidence.  —  In  an  action  for  malicious  prose- 
cution for  blackmail  in  sending  a  letter  to  the  defendant,  threatening 
him,  as  a  physician,  with  an  action  for  malpractice  while  treating  ths 
plaintiff,  the  defendant  is  not  entitled,  as  evidence  of  probable  cause,  to 
introduce  testimony  tending  to  prove  that  his  treatment  of  the  plaintiff 
was  professionally  correct  and  skillful. 

Malicious  PROSECn-noN.  —  The  fact  that  the  complaint  against  defendant 
charged  no  legal  offense  does  not  constitute  any  defense  to  an  action  for 
malicious  prosecution,  if  such  complaint  was  an  effort  to  charge  a  felony, 
and  the  accused  was  arrested  and  tried  in  the  same  manner  he  would 
have  been  if  a  strictly  legal  proceeding  had  been  instituted. 

Malicious  Prosecution  —  Probable  Cause.  —  Counsel  and  Advice  or 
A  Trial  Justice  in  favor  of  the  institution  of  a  criminal  prosecution, 
given  upon  a  full  and  fair  statement  of  the  facts  by  the  complainant,  can* 
not  exonerate  him  from  responsibility  as  would  the  advice  of  a  counselor 
of  law  under  the  same  circumstances. 
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Wiawellj  King,  and  Peters,  for  the  plaintiflF. 

W.  U.  Fogler,  and  Deasy  and  Higgins,  for  the  defendant. 

Peters,  C.  J.  It  appears  from  the  testimony  that  in  April, 
1889,  the  plaintiff  received  an  injury  upon  his  eyes  through  a 
premature  explosion  of  rock  in  a  granite  quarry;  that  he  first 
came  under  the  professional  treatment  of  the  defendant,  a 
practicing  ph3'8ician  and  surgeon;  that  he  afterwards  visited 
an  eye  and  ear  infirmary  in  Portland,  receiving  treatment 
there;  and  that  the  final  result  to  him  was  total  blindness. 

Or  December  3, 1889,  he  sent  the  defendant  this  communi- 
cation: — 
'*  Dr.  Frink. 

^^  Dear  Sir,  —  I  will  drop  you  a  few  lines  to  let  you  know 
through  your  co-treatment  of  my  case  I  have  lost  the  use  of 
my  eyes  by  not  having  the  rock  taken  out  of  them  in  the  first 
of  my  blowing  up.  The  rock  was  not  taken  out  until  I  got  to 
the  hospitayle  then  my  eye  all  ran  out.  You  had  me  on  the 
island  and  ran  up  a  big  bill.  I  heard  you  charged  me  $26 
for  what  time  I  was  there  and  did  not  help  me  any.  I  have  a 
chance  to  sue  you  for  damages.  I  have  seen  a  lawyer  and  so 
I  notify  you,  if  I  don't  receive  an  answer  soon.  I  would  like 
aa  answer  as  soon  as  possible. 

**  And  oblige,  Timothy  Finn, 

"East  Surry,  Maine." 

On  the  seventh  day  of  the  same  month,  the  defendant  pro- 
cured a  warrant  against  the  plaintiff,  signed  by  Trial  Justice 
P.  H.  Mills,  in  pursurance  of  a  complaint,  signed  and  sworn 
to  by  the  defendant,  the  charge  in  which  is  as  follows:  — 

"Edward  A.  Frink,  of  Deer  Isle,  in  the  county  of  Hancock 
and  state  of  Maine,  in  behalf  of  said  state,  on  oath,  complains 
that  Timothy  Finn,  of  East  Surry,  in  the  county  of  Hancock, 
state  of  Maine,  did,  on  the  third  day  of  December,  A.  D.  1889, 
write  over  his  own  signature  a  certain  libelous,  slanderous, 
threatening  letter  directed  to  Dr.  Frink,  of  Deer  Isle,  in  said 
county,  for  the  purpose  of  extorting  money  from  the  said  com- 
plainant, which  letter  came  duly  into  the  hands  of  the  said 
complainant  through  the  United  States  mail,  as  he  affirms,  for 
the  purpose  of  blackmail,  against  the  peace  of  the  state,  and 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided." 

The  case  was  tried  before  Trial  Justice  S.  G.  Haskell,  who 
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quashed  the  complaint  as  defective.  Thereupon  a  new  com- 
plaint was  sworn  to  before  the  last-named  justice,  made  in 
stricter  form,  setting  out  the  letter  in  full,  and  alleging  an  at- 
tempt by  the  letter  to  extort  money  as  blackmail.  On  a 
warrant  issued  oa  this  complaint,  the  plaintiff  was  arrested, 
carried  before  a  third  trial  justice,  tried  on  a  plea  of  not 
guilty,  and  discharged. 

Soon  afterwards  the  plaintiff  brought  the  present  action  for 
malicious  prosecution,  and  in  the  trial  of  the  action  several 
questions  arose,  which  are  presented  to  us  by  the  defendant's 
bill  of  exceptions. 

As  affecting  the  question  of  probable  cause,  the  defendant 
offered  to  show,  but  was  not  permitted  to  do  so,  that  his  treat- 
ment of  the  plaintiff's  injury  was  professionally  correct  and 
skillful.  This  ruling  was  right.  There  was  no  issue  calling 
for  such  evidence,  nor  any  assertion  or  presumption  that  the 
treatment  was  not  skillful.  The  introduction  of  such  evidence 
would  have  diverted  the  attention  of  the  jury  from  the  true 
issue,  and  possibly  brought  into  the  trial  a  protracted  and 
useless  collateral  controversy.  To  be  sure,  the  plaintiff's 
opinion  of  the  treatment  is  implied  by  his  letter,  and  the 
opinion  of  the  defendant  is  implied  by  his  conduct,  —  a  mat- 
ter of  opinion  against  opinion  merely. 

The  defendant  contended  at  the  trial  that  there  could  be  no 
recovery  against  him  on  the  count  in  the  declaration  which 
alleges  a  malicious  prosecution  by  means  of  the  first  com- 
plaint against  the  plaintiff,  because  that  complaint  charges 
110  legal  offense.  The  same  objection  was  urged  at  the  argu- 
ment in  this  court  against  all  the  counts  in  the  writ.  The 
idea  of  the  defense  is,  that  an  insufficient  complaint  is  no 
complaint,  an  illegal  prosecution  no  prosecution.  The  first 
complaint  affirms  that  a  libelous  letter  was  sent  to  the  com- 
plainant for  the  purpose  of  extorting  money  by  blackmail.  It 
undertook  to  charge  a  felony.  The  plaintiff  was  arrested  and 
tried  in  the  same  manner  he  would  have  been  if  a  strictly 
legal  proceeding  had  been  instituted.  In  a  technical  sense, 
no  crime  was  charged,  but  one  was  sufficiently  stated  to  entitle 
the  proceedings  to  be  called  a  prosecution.  It  was  deemed 
sufficient  by  the  complainant  and  the  magistrate,  and  would 
have  seemed  to  be  so,  perhaps,  to  most  men.  It  was  hurtful 
to  the  plaintiff  in  the  extreme.  It  was  none  the  less  a  prose- 
cution because  defended  on  the  law  and  not  on  the  fact.  The 
defendant  is  estopped  to  deny  that  it  was  a  legal  prosecution, 
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excepting  so  far  as  its  illegality  may  affect  the  question  of 
damages.  The  reason  of  the  thing  is  so  strong  we  do  not  feel 
it  necessary  to  invoke  the  aid  of  any  authorities  on  the  ques- 
tion. 

The  counsel  for  defendant  requested  the  judge  presiding  to 
instruct  the  jury  that  "if  the  defendant,  in  applying  to  the 
trial  justices  for  the  warrants  against  the  plaintiff,  made  to 
the  justices  true  statements  of  the  facts  of  the  case,  this  action 
cannot  be  maintained."  The  only  fact  in  the  case  to  be  sub- 
mitted to  the  trial  justices  was  the  reception  of  the  letter.  If 
no  more  than  that  had  been  done,  there  would  be  no  cause  of 
action  against  the  defendant.  It  is  not  generally  actionable 
to  tell  the  truth.  If  it  were  so,  witnesses  would  not  be  pro- 
tected for  their  testimony  anywhere.  This  principle  lies  at 
the  foundation  of  many  of  the  cases  cited  for  the  defense,  to 
the  effect  that  a  person  who  testifies  truly  before  a  magis- 
trate, grand  jury,  or  court  cannot  be  held  answerable  for  what 
others  do  upon  the  strength  of  his  testimony. 

But  the  defendant  did  more  than  merely  to  report  the  letter 
to  the  magistrate.  He  signed  and  made  oath  to  the  complaint. 
That  was  his  own  responsibility.  The  magistrate  could  not 
require  him  to  do  so,  nor  do  the  act  in  his  behalf.  The  most 
the  magistrate  could  do  for  him  would  be  to  advise  that  a  com- 
plaint be  made.  The  requested  instruction,  if  taken  literally, 
was  properly  refused,  because  the  facts  confessedly  did  not  sup- 
port it 

If,  however,  it  was  sought,  as  we  have  no  doubt  it  was,  to 
obtain  a  ruling  from  the  court,  that  counsel  and  advice  from 
a  trial  justice  in  favor  of  the  institution  of  a  criminal  prose- 
cution, given  upon  a  full,  fair,  and  truthful  statement  of  the 
facts  by  the  complainant,  would  exonerate  a  complainant  from 
responsibility  to  the  same  extent  and  with  the  same  effect  as 
would  follow  had  the  advice  been  given  by  a  counselor  at  law 
under  the  same  circumstances,  then,  too,  the  ruling  was  right. 
Magistrates  are  not  counselors.  It  is  not  a  privileged  duty  of 
magistrates  to  advise.  We  know  that  trial  justices  are  not 
learned  in  the  law,  nor  safe  advisers  on  important  legal  ques- 
tions. Of  this  there  can  be  no  better  evidence  than  these 
very  complaints  and  warrants  which  are  the  foundation  of  this 
case;  and,  still,  the  persons  who  acted  as  magistrates  in  these 
proceedings  are  known  to  the  court  as  intelligent  and  influen- 
tial men  in  the  community  where  they  live. 

Two  things  are  to  be  investigated  preliminarily  to  the  com- 
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mencement  of  a  criminal  prosecution:  the  facts  and  the  law. 
Probable  cause  depends  upon  both.  A  complainant  may  know 
the  facts,  but  not  the  law.  He  may  obtain  advice  upon  the 
latter  of  one  learned  in  the  law,  and  be  protected  though  a  mis- 
take be  made  by  the  legal  adviser.  If  a  complainant  sees  fit 
to  proceed  without  advice  from  such  a  source,  he  assumes  the 
responsibility  himself.  We  think  it  would  be  injudicious  to 
allow  any  extension  of  the  doctrine  that  legal  advice  uiuler 
certain  conditions  may  constitute  probable  cause  or  excuse 
the  ivant  of  it.  The  tendency  is  rather  in  the  opposite  direc- 
tion: See  Olmstead  v.  Partridge f  16  Gray,  381. 
Exceptions  overruled.        

Malicious  Prosecittion  on  Non-criminal  Charob. — The  arrest  and 
Imprisonment  of  a  person  on  a  charge  which  does  not  constitute  a  crime  is 
not  a  cause  of  action  for  malicious  prosecution:  Krause  v.  Spiegel,  94Cal.  370; 
28  Am.  St.  Rep.  137,  and  note.  An  action  for  malicious  prosecution  cannot 
be  sustained,  where,  because  of  a  fatal  defect  in  the  warrant,  the  alleged 
prosecution  had  no  legal  existence:  Cockjieid  v.  Braveboy,  2  McMull.  270; 
39  Am.  Dec.  123.  See  note  to  Antcliff  t.  Juw,  21  Am.  St.  Rep.  646,  as  to 
what  is  necessary  to  sustain  an  action  for  malicious  prosecution.  See  also 
note  to  i?o««  V.  Hixon,  26  Am.  St.  Rep.  128. 

Malicious  Prosecution  —  Probable  Cause  — Advicb  of  Maqistratk. 
—  If  the  prosecutor,  before  instituting  a  prosecution,  fully  and  fairly  stated 
the  facts  and  circumstances  to  a  justice  of  the  peace,  and  was  advised  by  him 
that  they  constituted  a  reasonable  cause  for  the  arrest  of  the  plaintiff,  and 
he  acted  in  good  faith  under  such  advice,  it  has  been  held  that  no  action  can 
be  sustained  for  the  prosecution:  Ball  v.  Rawles,  93  Cal.  222;  27  Am.  St. 
Rep.  174;  but  this  is  clearly  contrary  to  the  weight  of  authority  on  the  sub- 
ject: See  note  to  Roaa  v.  Hixon,  26  Am.  St.  Rep.  146.  The  finding  of  a  com- 
mitting magistrate  that  an  offense  has  been  committed,  and  that  there  is 
probable  cause  to  believe  that  the  defendant  is  guilty  thereof,  ia  only  prima 
faae  evidence  of  probable  cause,  in  an  action  for  malicious  prosecutioa 
brought  by  such  defendant  against  the  complaining  witness:  Roaa  v.  Bixorif 
46  Kan.  550;  26  Am.  St.  Rep.  123,  and  note  146.  See  also  Oooney  ▼.  Chaae^ 
81  Mich.  2U3,  in  which  this  subject  ia  discussed,  and  in  which  an  instruction 
to  the  jury  that  they  might  take  into  account  whether  the  defendant  paid  the 
magistrate,  who  was  also  a  lawyer,  for  his  advice  as  counsel  vaa  held  correct. 
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Breokenridgb  v.  Lewis. 

184  Maine,  349.] 

BsTOPPEt..  —  Oni  Who  Signs  a  Papkr  in  Blank,  and  Intbubts  It  to 
HIS  Aqknt  for  commercial  purposes,  gives  him  apparent  authority  to  nsa 
it,  and  ia  therefore  bound  by  a  promissory  note  which  the  agent  writes 
over  such  signature,  though  what  the  principal  intended  should  be  writ> 
ten  was  an  order  on  a  savings  bank  in  which  he  had  funds. 

Nkootiablb  Instruments.  —  An  Accommodation  Indorsee  of  a  promissory 
note  who,  after  it  is  dishonored,  takes  it  up  or  otherwise  acquires  titlo 
to  it  holds  it  with  the  same  rights  as  were  held  by  the  original  payee, 
and  cannot,  on  the  ground  that  it  was  partly  paid  by  the  discharge  of 
his  own  demand  to  the  holder  of  the  note,  be  affected  by  any  equitable 
defense  which  could  not  have  been  asserted  against  the  latter. 

Nbootiable  Instruments. — Noticb  op  Fraud  in  the  origin  of  a  negotia- 
ble  instrument  is  not  inferable  from  negligence  on  the  part  of  the  holder, 
nor  because  facts  existed  which  ought  to  have  put  him,  as  a  prudent 
man,  on  his  guard. 

Action  on  a  promigsory  note  purporting  to  be  made  by 
Mary  A.  Lewis  and  witnessed  by  her  daughter,  payable  to 
the  order  of  John  S.  Morse  and  indorsed  by  the  latter,  and 
also  by  the  plaintiff,  Breckenridge.  The  defendant  contended 
that  the  note  was  a  forgery,  and  was  written  over  her  signa- 
ture, by  Morse,  without  her  knowledge  or  authority.  Part  of 
the  evidence  on  behalf  of  plaintiff  tended  to  show  that  the 
note  was  given  by  the  defendant  to  Morse  in  settlement  of  an 
account,  but  this  evidence  was  contradicted  by  witnesses  on 
the  part  of  the  defendant.  Morse  had  acted  as  agent  of  the 
defendant,  and  the  evidence  tended  to  show  that  she  had  in- 
trusted him  with  blank  pieces  of  paper,  signed  by  her  and 
witnessed  by  her  daughter,  to  enable  him  to  draw  money  from 
a  savings  bank;  that  he  presented  to  plaintiff  the  note  in  suit, 
and  requested  him  to  get  it  discounted  to  provide  funds  with 
which  to  pay  drafts  which  defendant  might  draw  on  him 
wi)ile  in  Europe;  that  plaintiff  was  unable  to  procure  any  one 
to  discount  the  note  until  he  also  wrote  his  name  on  the  back 
as  indorsee;  that  he  finally  indorsed  it  without  any  compen- 
sation, and  to  enable  Morse  to  obtain  money  from  one  Fran- 
cis; that  after  the  note  became  due,  plaintiff  paid  Francis  the 
amount  thereof,  first  deducting  an  indebtedness  due  to  him 
from  Francis.  The  defendant  requested  instructions  to  the 
jury  to  the  effect  that  if  Morse  filled  in  the  blank  paper  bear- 
ing the  signature  of  the  defendant,  and  given  to  him  to  draw 
money  from  the  savings  bank,  by  writing  over  such  signature 
the  note  sued  upon  without  the  knowledge  or  consent  of  the 
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defendant,  and  without  her  fault,  plaintiff  could  not  recover, 
and  that  if  plaintiff  indorsed  the  note  for  the  benefit  of  Morse, 
and  not  of  defendant,  and  did  not  pay  it  until  three  months 
after  it  fell  due,  he  was  not  a  bona  fide  purchaser,  and  the  de- 
fense might  be  made  against  him  that  the  note  was  obtained 
by  fraud  and  without  consideration.  Both  requests  were  re- 
fused.    Verdict  and  judgment  for  the  plaintiff. 

F.  V,  Chase,  for  the  plaintiff. 

Edward  Avery  and  A.  A.  Stroutj  for  the  defendant 

Haskell,  J.  The  plaintiff  indorsed  the  defendant's  prom- 
issory note  for  the  accommodation  of  one  Morse,  the  payee, 
who  then  negotiated  the  same,  and,  when  it  fell  due,  the  plain- 
tiff paid  it,  and  now  sues  to  recover  the  amount  of  the  note  from 
the  defendant. 

1.  The  signature  of  defendant  to  the  note  was  claimed  to  be 
a  forgery.     The  court  ruled  that  a  defense. 

2.  The  note  wns  claimed  to  have  been  fraudulently  written 
by  the  payee,  Morse,  over  the  defendant's  name,  signed  on 
blank  paper,  to  enable  Morse  to  write  an  order  on  a  savings 
bank,  where  defendant  had  funds,  as  the  necessities  of  her 
business  intrusted  to  Morse  might  require;  and  the  court  ruled 
that  contention  no  defense. 

It  is  contended  that  defendant's  negligence  in  the  premises 
should  have  been  submitted  to  the  jury;  but  that  was  not  ne- 
cessary, inasmuch  as  the  question  of  negligence,  as  matter  of 
fact,  need  not  be  considered  an  element,  required  to  charge  the 
defendant  under  the  facts  of  this  case.  The  payee  of  the  note, 
Morse,  was  intrusted  with  defendant's  name  in  blank,  to  draw 
funds  necessary  to  meet  the  calls  of  her  business,  intrusted  to 
the  care  of  her  agent,  Morse.  He  was  authorized  to  write  an 
order  above  defendant's  signature,  but  instead  of  so  doing,  he 
wrote  a  promissory  note,  and  obtained  the  amount  of  it  from  a 
stranger.  He  fraudulently  used  his  apparent  authority  for  his 
own  gain  instead  of  his  principal's.  His  relation  to  his  prin- 
cipal is  the  same  as  if  he  had  procured  the  money  on  an  order 
that  he  was  authorized  to  write,  and  then  embezzled  it.  The 
defendant  may  be  held  under  the  plain  rules  of  agency.  By 
intrusting  her  signature  to  her  agent  for  use,  the  defendant 
gave  him  an  apparent  authority  to  use  it  in  the  manner  he 
did.  The  limited  authority,  only  known  to  themselves,  can- 
not be  held  to  reach  strangers,  who  neither  knew  nor  had 
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means  of  knowing  of  that  secret  limitation.  The  note,  when 
presented  for  discount,  gave  no  suggestion  of  infirmity.  The 
signature  was  genuine,  and,  apparently,  the  payee,  defendant's 
agent,  who  indorsed  it,  had  autiiority  to  negotiate  it.  It  was 
apparently  the  defendant's  genuine  promise,  and  she,  by  in- 
trusting her  name  to  her  agent  for  commercial  purposes,  held 
him  out  as  an  agent  with  general  powers  in  relation  to  it.  She 
clothed  him  with  apparent  authority,  and  cannot  now  deny  it, 
to  the  loss  of  any  person  who  innocently  relied  upon  it.  It  is 
better  that  she  bear  the  consequences  of  misplaced  confidence, 
than  that  an  equally  innocent  person  shall  suffer.  She  selected 
the  agent;  the  plaintiff  did  not.  The  apparent  authority  of 
the  agent  makes  his  act  her  own,  in  this  case,  as  effectually 
as  if  her  authority  had  been  real.  That  is  the  doctrine  of 
Youny  v.  Grote,  4  Bing.  253,  and  of  Putnam  v.  Sullivan,  4  Mass. 
45,  3  Am.  Dec.  206,  cited  with  approval  in  Wade  v.  Withingionj 
1  Allen,  562,  and  in  Greenfield  Sav.  Bank  v.  Stowell,  123  Mass. 
198, 199,  25  Am.  Rep.  67,  where  all  the  cases,  both  English  and 
American,  are  reviewed.  See  also  Redlon  v.  Churchill,  73  Me. 
146;  40  Am.  Rep.  345. 

The  same  doctrine  is  held  in  Earl  of  Sheffield's  Case,  L.  R. 
13  App.  C.  333  (1888).  The  earl  authorized  his  agent  to  pro- 
cure a  loan  for  a  limited  amount,  and  transferred  to  him  in 
blank  certain  stocks,  and  delivered  to  him  certain  bonds 
for  the  purpose.  The  agent  procured  the  loan,  and  delivered 
the  securities  to  a  broker,  who  in  turn  i)ledged  tliem  for  his 
entire  indebtedness  to  certain  banks.  The  earl  sought  to  re- 
deem; but  the  banks  (the  broker  being  insolvent)  refused  him, 
relying  upon  their  legal  title  to  the  securities.  At  the  first 
trial,  redemption  was  denied,  upon  the  ground  that  the  agent 
was  master  of  the  stocks,  and  had  actual  authority  to  convey 
them.  On  appeal,  it  was  held  that  the  agent  had  not  actual 
authority  to  dispose  of  the  stocks  as  he  pleased;  that  his  ac- 
tual authority  was  limited  to  the  amount  of  the  loan  authorized, 
but  that  the  banks  became  owners  of  the  stocks  and  bonds, 
having  acquired  the  legal  title,  without  notice  of  infirmity, 
through  an  agent  who  apparently  had  full  authoriU'  to  give 
it.  On  final  appeal,  the  lords  approved  the  doctrine  of  the 
court  of  appeals,  that  if  the  banks,  as  purchasers  of  the  stcxrks, 
took  the  legal  title  from  an  agent  having  apparent  authority 
to  give  it,  without  notice  of  his  actual  limited  authority,  such 
title  would  become  absolute,  but  reversed  the  judgment  of  the 
court  of  appeals,  for  the  reason  that  the  banks  had  actual  no- 
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tice  of  the  limited  authority  of  the  broker  over  the  stocks,  and 
allowed  the  earl  to  redeem.  See  also  Colonial  Bank  v.  Cady^ 
L.  R.  15  App.  C.  267. 

It  is  the  same  doctrine  held  where  the  signature  is  placed 
tea  blank  instrument  to  be  filled  by  the  person  intrusted  with 
it,  only  the  blank  is  a  patent  limitation  of  the  agent's  author- 
ity. He  may  fill  the  blank  as  may  suit  him  best,  and  the 
principal  will  be  held.  The  blank  form  carries  with  it  an 
implied  authority  to  complete  it,  but  not  to  alter  it:  Rmsell  v. 
Langstnffe,  2  Doug.  514;  Violett  v.  Patton,  5  Cranch,  142;  Bank 
of  Pittsburgh  v.  Nealy  22  How.  96;  Androscoggin  Bank  v.  Kim- 
ball 10  Gush.  373;  Angle  v.  Northwestern  M.  L.  Ins.  Co.,  92 
U.  S.  330;  Abbott  v.  Rose,  62  Me.  194;  16  Am.  Rep.  427;  ap- 
proved in  Kellogg  v.  Curtis,  65  Me.  61. 

8.  II  is  denied  that  the  plaintiff  is  a  bona  fide  holder  of  the 
note,  so  that  equitable  defenses  must  be  shut  out.  That  ques- 
tion was  submitted  to  the  jury  under  instructions,  in  sub- 
stance:— 

a.  If  plaintiff  wrote  his  name  upon  the  note,  before  maturity, 
under  the  name  of  the  payee,  and  for  his  accommodation,  with- 
out notice  of  any  infirmity  in  the  note,  and  paid  the  same  in 
the  hands  of  an  innocent  holder  at  maturity,  he  may  recover 
of  the  defendant  the  contents  of  the  note,  even  if  the  plaintiff 
paid  the  note  partly  by  the  discharge  of  his  own  debt  to  the 
holder,  and  partly  by  his  own  note  given  for  the  balance. 

When  the  plaintiff  indorsed  the  note  for  the  accommodation 
of  the  payee,  he  became  liable  thereon,  subject  to  mercantile 
usage,  and  held  the  same  relation  to  the  maker  as  if  he  had 
discounted  the  note  himself,  instead  of  indorsing  it.  The 
payee  received  the  money  on  the  note  from  the  holder,  to  whom 
the  plaintiff  became  contingently  liable  for  its  payment;  and 
when  the  plaintiff  became  absolutely  liable  to  pay  the  note,  and 
did  pay  it,  the  promise  of  the  maker,  negotiable  in  form,  trans- 
ferred by  the  payee's  indorsement,  ran  to  him;  and  it  could 
make  no  difference  to  the  maker  by  what  raea,ns  or  for  what 
consideration  the  plaintiff  gained  title  to  the  note.  He  then 
held  it  with  the  same  rights  in  regard  to  it  as  if  he  had  given 
the  payee  the  money  on  the  note,  instead  of  an  accommodation 
indorsement,  that  afterwards  compelled  the  payment  of  money, 
or  an  equivalent  agreed  to  between  him  and  the  holder,  to 
whom  it  had  been  negotiated:  Green  v.  Jackson,  15  Me.  136; 
Eaton  V.  McKown,  34  Me.  510;  Roberts  v.  Lane,  64  Me.  108; 
18  Am.  Rep.  242;  Barker  v.  Parker,  10  Gray,  339.     "  A  pre- 
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existing  debt  constitutes  a  valuable  consideration  in  the  trans- 
fer of  negotiable  paper":  Lee  v.  Kimball,  45  Me.  174;  Norton 
V.  Waite,  20  Me.  175;  Homes  v.  Smyth,  IQ  Me,  177;  33  Am. 
Dec.  650;  Swift  v.  Tyson,  16  Pet.  1;  Blanchard  v.  Stevens,  3 
Cush.  162;  50  Am.  Dec.  723.  By  his  indorsement,  the  plain- 
tiff engaged  that  the  note  should  be  paid  according  to  its 
tenor.  He  engaged  that  it  was  genuine,  and  the  legal  obliga- 
tion that  it  purported  to  be:  Furgerson  v.  Staples,  82  Me.  159; 
17  Am.  St.  Rep.  470;  and  it  would  be  absurd  to  say  that  when 
he  met  his  indorsement  to  the  satisfaction  of  the  holder,  he 
could  not  sue  the  maker. 

6.  It  is  a  question  of  fact  whether  the  plaintiff,  when  he  took 
the  note,  had  knowledge  of  its  fraudulent  origin.  "  Mere  neg- 
ligence on  his  part  is  not  sufficient  to  show  it;  nor  is  it  suf- 
ficient if  the  facts  are  simply  enough  to  put  a  prudent  man  on 
his  guard.  It  must  appear  that  the  plaintiff  had  knowledge 
of  the  fraudulent  inception  of  the  note." 

Exception  to  this  instruction  is  not  pressed  by  briefs  of 
counsel.  It  seems  to  be  in  accord  with  the  rule  laid  down  in 
Farrell  v.  Lovett,  68  Me.  326,  28  Am.  Rep.  59,  and  a})proved 
in  Kellogg  v.  Curtis,  69  Me.  212;  31  Am.  Rep.  273.  Applying 
this  rule  to  the  evidence,  it  cannot  be  said  that  the  plaintiff 
had  knowledge  of  the  fraudulent  inception  of  the  note. 

Motion  and  exceptions  overruled. 


NoTKS  Executed  in  Blank:  See  note  to  Spider  v.  James,  2  Am.  Rep. 
340.  The  rule  is,  that  a  party  who  signs  a  blank  paper  makes  the  holder  his 
agent,  since  the  blank  signature  operates  as  a  general  letter  of  credit,  which 
authorizes  any  party  to  whom  it  was  intrusted  to  lill  it  up  as  he  chooses:  Davis 
V.  Lee,  26  Miss.  505;  59  Am.  Dec.  267,  and  note;  compare  Abholt  v.  Rose,  62 
Me.  194;  16  Am.  Rep.  427;  and  note  to  Bedell  v.  Herring,  11  Am.  St.  Rep. 
316.  As  to  the  liability  which  may  arise  from  leaving  blanks  in  commercial 
paper  which  permit  fraudulent  alterations  to  be  made,  see  Fordyre  v,  Kos- 
minski,  4  Am.  St.  Rep.  25,  26,  and  note;  Bun-owa  v.  Klunk,  70  Md.  451;  14 
Am.  St.  Rep.  371.  But  although  the  indorsing  or  signing  of  a  blank  note  or 
-draft,  and  intrusting  it  to  another  that  he  may  raise  money  on  it,  authorizes 
him  to  fill  any  and  all  blanks  that  are  necessary  and  proper  to  make  the  in- 
strument a  perfect  and  complete  promissory  note  or  bill  of  exchange,  it  will 
not  authorize  insertion  of  clause  wholly  uunecessary  for  the  purpose:  Holland 
▼.  HaUh,  11  lud.  497;  71  Am.  Dec.  3o3. 

Negotiable  Instruments.  — One  who  takes  negotiable  paper  before 
maturity,  without  notice,  and  in  absolute  payment  of  an  antecedent  debt,  is 
regarded  as  a  6o/ia _/?</«  purchaser,  entitled  to  enforce  payment,  without  regard 
to  the  defenses  that  may  exist  between  other  parties  to  the  paper:  Tabor  r. 
Merchants'  Nat.  Bank,  48  Ark.  454;  3  Am.  St.  Rep.  241;  Fitzgerald  r. 
Barker,  96  Mo.  661;  9  Am.  St.  Rep.  375.  Contra  in  Mississippi:  See  First 
Nat.  Bank  r.  Strauss,  66  Miss.  479;  14  Am.  St.  Rep.  579. 
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Nrootiablb  Instruments  —  Fraud,  Notice  o». — The  law  looks  with 
favor  npon  the  holder  of  negotiable  paper,  and  requires  very  cogent  evidence 
to  convict  him  of  bad  faith:  New  Orleans  etc  Co.  v.  Templeton,  20  La.  Ann. 
141;  96  Am.  Deo.  385.  Nothing  short  of  actual  bad  faith  or  notice  thereof 
will  enable  the  maker  or  indorser  of  negotiable  paper  to  defeat  an  action 
thereon,  brought  by  one  who  is  apparently  a  regular  indorsee  or  holder:  C% 
Bank  r.  Perhm,  29  N.  Y.  664;  86  Am.  Dec.  332.  The  question  of  fraud  or 
bad  faith  on  part  of  holder  of  note  is  to  be  determined  from  all  the  facts  attend- 
ing its  purchase  by  him,  without  reference  to  the  supposed  or  assumed  conduct 
of  others  if  situated  as  he  was:  WiUinma  v.  Huntington,  68  Md.  590;  6  Am. 
St.  Rep.  477.  It  is  not  enough  to  defeat  the  recovery  of  a  bona  fide  holder, 
to  show  that  he  took  it  under  circumstances  that  might  tend  to  excite  sus- 
picion: Farrell  v.  LoveU,  68  Me.  326;  28  Am.  Rep.  59.  In  New  York  the 
rale  is  settled  that  when  the  maker  of  a  negotiable  note  nhows  that  it  has 
been  obtained  from  him  by  fraud  or  duress,  a  subsequent  holder,  before  he 
can  recover  on  it,  mast  show  that  he  is  a  bona  fide  holder,  and  he  does  not 
satisfy  this  requirement  by  showing  that  he  paid  value  for  the  note,  but 
mast  go  further,  and  show  that  he  hud  no  knowledge  or  notice  of  the  fraud 
with  which  the  instrument  was  tainted  from  its  origin:  Voaburgh  v,  Di^en- 
dor/,  119  N.  Y.  357;  16  Am.  St.  Rep.  836. 
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184  Maine,  400.] 

Marriaob,  Conditions  in  Restraint  of.  —  There  is  a  distinction  between 
conditions  in  restraint  of  marriage  annexed  to  testamentary  dispositions, 
and  restraints  on  marriage  contained  in  the  very  terms  of  the  limitation 
of  the  estate  given. 

Marriahb,  Restraint  op.  —  A  Devise  of  his  home  to  the  testator's  dangh* 
ter  for  her  natural  life,  unlesa  she  shall  be  married,  in  which  case  her 
life  estate  shall  cease,  if  the  apparent  purpose  of  the  will  appears  not  to 
be  to  restrain  her  from  marriage,  but  merely  to  give  her  the  use  of  a 
house  until,  from  her  marriage,  she  will  probably  have  a  home  otherwise 
provided  for  her,  is  not  against  pnblic  policy,  and  on  the  marriage  of  the 
daughter,  her  life  estate  terminates. 

A.  W.  Paine,  for  the  plaintiffs. 

C.  H.  Bartlettj  for  the  defendant. 

Whitehouse,  J.  This  is  a  bill  in  equity,  brought  for  the  pur- 
pose of  obtaining  a  judicial  construction  of  the  following  will: 
"  1.  I  will  that  the  money  which  may  come  from  the  policy 
of  insurance  which  I  hold  on  my  own  life  be  appropriated  ta 
the  payment  and  discharge  of  any  and  all  mortgages  then 
existing  on  my  homestead  house  and  lot  on  Cedar  Street,  in 
Bald  Bangor,  so  that  said  homestead  may  be  free  from  all  en- 
cumbrances, and  any  balance  to  be  applied  to  pay  any  taxes 
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then  due  or  unpaid  on  said  homestead,  and  any  balance  to 
go  with  my  other  estate.  2.  My  said  homestead  house  and 
lot  aforesaid  I  give  and  devise  to  my  unmarried  daughter, 
Helen  S.  Mann,  for  and  during  her  natural  life,  unless  she 
shall  be  married,  in  which  case  her  life  estate  shall  cease. 
So  long  as  she  shall  live  and  remain  unmarried,  she  is  to  have 
the  exclusive  right  of  occupation,  use,  and  enjoyment  of  said 
homestead,  but  subject  to  the  duty  of  keeping  it  in  good  re- 
pair at  her  expense,  and  paying  all  taxes  and  keeping  the 
property  well  insured.  If  all  parties  interested  see  fit  to  sell 
the  property,  they  may  do  so,  in  which  case  said  Helen  is  to 
receive  the  net  income  from  the  proceeds  of  sale,  the  same  to 
be  well  invested  for  that  purpose,  and  if  the  buildings  are 
burned  in  whole  or  part,  the  insurance  money  shall  be  applied 
to  repair  or  rebuild,  unless  all  agree  to  a  different  appropria- 
tion of  the  money,  viz.,  all  parties  interested.  3.  All  other 
estate,  real  and  personal,  of  all  kinds  which  I  may  own  or 
possess  at  death,  including  the  remainder  of  my  homestead, 
house  and  lot  aforesaid,  my  farm  on  the  Odlin  road,  so  called, 
and  all  other  property,  I  give  in  equal  shares  to  my  three 
children,  William  E.  Mann,  Mrs.  Augusta  S.  Harden,  and 
Helen  S.  Mann,  to  have  and  to  hold  the  same  to  them  and 
their  heirs  and  assigns  forever." 

After  the  death  of  the  testator,  Helen  S.  Mann  married,  and 
is  the  defendant  in  this  suit. 

The  language  of  the  second  item  of  the  will  is  specially 
brought  in  question.  The  plaintiff  says  that  the  defendant's 
"life  estate"  in  the  homestead  was  terminated  by  her  mar- 
riage, while  the  defendant  contends  that  the  clause  limiting 
her  exclusive  title  by  her  marriage  is  void  as  being  a  con- 
dition in  restraint  of  marriage,  and  that  she  is  entitled  to  the 
sole  use  and  occupation  of  the  houiestead  during  her  natural 
life. 

It  is  undoubtedly  an  established  rule  of  law  that,  even  with 
respect  to  devises  of  real  estate,  a  subsequent  condition  which 
is  intended  to  operate  in  general  and  unqualified  restraint  of 
marriage,  or  the  natural  effect  of  which  is  to  create  undue 
restraint  upon  marriage  and  promote  celibacy,  must  be  held 
illegal  and  void,  as  contrary  to  the  principles  of  sound  public 
policy.  It  appears  from  tlie  early  English  cases  that  this 
doctrine  was  borrowed  by  the  English  ecclesiastical  courts 
from  the  Roman  civil  law,  which  declared  absolutely  void 
all  conditions  in  wills  restraining  marriage,  whether  prece- 
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dent  or  subsequent,  whether  there  was  any  gift  over  or  not. 
But  the  courts  of  equity  found  themselves  greatly  embar- 
rassed between  their  anxiety,  on  the  one  hand,  to  follow  the 
ecclesiastical  courts,  and  their  desire,  on  the  other,  to  give 
more  heed  to  the  plain  intention  and  wish  of  the  testator 
as  manifested  by  the  whole  will.  Thereupon  the  process 
of  distinguishing  commenced  for  the  purpose  of  preventing 
obvious  hardships  arising  from  the  application  of  that  techni- 
cal rule  to  particular  cases.  As  a  result  there  has  been  in- 
grafted upon  the  doctrine  a  multitude  of  curious  refinements 
and  subtle  distinctions  respecting  real  and  personal  estate, 
conditions  and  limitations,  conditions  precedent  and  condi- 
tions subsequent,  gifts  with  and  without  valid  limitations 
over,  and  the  application  of  the  rule  to  widows  and  other  per- 
sons. Indeed,  it  may  be  said  of  the  decisions  upon  this  sub- 
ject with  even  more  propriety  than  was  observed  by  Lord 
Mansfield  in  regard  to  another  branch  of  law,  that  "  the 
more  we  read,  unless  we  are  very  careful  to  distinguish,  the 
more  we  shall  be  confounded."  The  whole  subject  as  to  what 
conditions  in  restraint  of  marriage  shall  be  regarded  as  valid 
and  what  as  void  would  seem  to  be  involved  in  great  uncer- 
tainty and  confusion,  both  in  England  and  in  this  country. 
There  is  clearly  discernible,  however,  through  all  the  decisions 
of  later  times,  an  anxiety  on  the  part  of  the  judges  to  limit  as 
much  as  possible  the  rule  adopted  from  the  civil  law.  "The 
true  rule  upon  the  subject  is,"  says  Mr.  Red  field,  "  that  one 
who  has  an  interest  in  the  future  marriage  and  settlement  of 
a  person  in  life  may  annex  any  reasonable  condition  to  the 
bequest  of  property  to  such  person,  although  it  may  operate 
to  delay  or  restrict  the  formation  of  the  marriage  relation,  and 

so  be  in  some  respect  in  restraint  of  marriage Where 

there  are  hundreds  of  conflicting  cases  upon  a  point,  and  no 
general  principle  running  through  them  by  which  they  can 
be  arranged  or  classified,  what  better  can  be  done  than  to 
abandon  them  all,  and  fall  back  upon  the  reason  and  good 
sense  of  the  question,  as  the  courts  have  of  late  attemj^ted  to 
do?"  2  Redfield  on  Wills,  p.  290,  sec.  20,  and  note.  See  also 
2  Redfield  on  Wills,  297,  and  2  Jarman  on  Wills,  569. 
Beyond  the  general  proposition  first  stated,  the  cases  seem 
finally  to  resolve  themselves,  for  the  most  part,  into  the  mere 
judgment  of  the  court  upon  the  circumstances  of  each  partic- 
ular case:  2  Redfield  on  Wills,  p.  297,  sec.  31;  2  Pomeroy's 
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Eq.  Jur.  933;  Coppage  v.  Alexander's  Heirs,  2  B.  Mon.  313; 
38  Am.  Dec.  153,  and  note. 

But  the  rule  was  so  far  modified  and  relaxed  that  conditions 
annexed  to  devises  and  legacies  restraining  widows  from 
marrying  have  almost  uniformly  been  pronounced  valid:  2 
Pomeroy's  Eq.  Jur.  933.  From  the  numerous  decisions  upon 
the  subject  in  the  United  States,  the  conclusion  is  fairly  to  be 
drawn  that  such  conditions  will  be  upheld  in  the  case  of  wid- 
ows, whether  there  is  a  gift  over  or  not:  2  Jarman  on  Wills, 
563,  note  29;  2  Redfield  on  Wills,  296;  Schouler  on  Wills, 
603.  See  also  recent  cases  of  Knight  v.  Mahoney,  162  Mass. 
523,  and  Nash  v.  Simpson,  78  Me.  142. 

In  2  Redfield  on  Wills,  296,  the  author  says:  "We  appre- 
hend there  is  no  substantial  reason,  either  in  law  or  morals, 
why  a  man  should  be  allowed  to  annex  an  unreasonable  con- 
dition in  restraint  of  marriage,  one  merely  in  ierrorem,  in  case 
of  a  wife,  more  than  of  a  child  or  any  other  person  in  regard 
to  whose  settlement  in  life  he  may  fairly  be  allowed  to  take 
an  interest;  but  the  cases,  certainly  many  of  them,  maintain 
such  distinction." 

It  is  unnecessary,  however,  to  enter  upon  an  elaborate  dis- 
cussion of  the  subject.  The  existence  of  the  rule  as  recognized 
in  Randall  v.  Marble,  69  Me.  310,  31  Am.  Rep.  281,  is  not 
here  questioned.  In  that  case  the  rule  was  applied  to  a 
"crude  and  ill-defined  "  proviso  in  a  deed  of  real  estate.  We 
have  no  occasion  to  question  the  soundness  of  that  decision. 
It  was  the  judgment  of  the  court  upon  a  particular  set  of 
words  in  that  deed.  It  is  not  an  authority  to  control  the  judg- 
ment of  the  court  respecting  the  construction  of  an  entirely 
different  set  of  words  in  a  testamentary  gift  of  real  estate. 

There  is  a  recognized  distinction  between  conditions  in  re- 
straint of  marriage  annexed  to  testamentary  dispositions  and 
restraints  on  marriage  contained  in  the  very  terms  of  the  lim- 
itation of  the  estate  given. 

In  Heath  v.  Lewis,  3  De  Gex,  M.  &  G.  954  (1853),  a  testator 
made  a  gift  of  thirty  pounds  a  year  to  an  unmarried  woman 
during  the  term  of  her  natural  life,  "  if  she  shall  so  long  re- 
main unmarried."  Lord  Justice  Knight-Bruce  said:  "It 
must  be  agreed  on  all  hands  that  it  is,  by  the  English  law, 
competent  for  a  man  to  give  to  a  single  woman  an  annuity 
until  she  shall  die  or  be  married,  whichever  of  these  two 
events  shall  first  happen.  AH  men  agree  that  if  such  a 
legatee   shall   marry,   the   annuity   would   thereupon   cease. 
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*  During  the  term  of  her  natural  life,  if  she  bo  long  remain  un- 
married,' is  the  technical  and  proper  language  of  limitation 
as  distinguished  from  a  condition."  Lord  Justice  Turner 
said:  "  It  may  either  be  a  gift  for  life  defeated  by  a  condition, 
or  it  may  be  a  gift  to  her  so  long  as  she  remains  unmarried, — 
that  is,  for  life,  if  she  be  so  long  unmarried;  and  the  question 
is  therefore  purely  one  of  intention,  in  which  of  the  two  senses 
the  words  were  used." 

Jones  V.  JoneSy  L.  R.  1  Q.  B.  D.  279  (1876),  is  an  important 
authority.  It  related  to  a  devise  of  real  estate,  the  testator's 
language  being  as  follows:  "  Provided  said  Mary  remains  in 
her  present  state  of  single  woman;  otherwise,  if  she  binds  her- 
self in  wedlock,  she  is  liable  to  lose  her  share  of  the  said  prop- 
erty immediately,  and  her  share  to  be  possessed  by  the  other 
parties  mentioned."  Blackburn,  J.,  said :  "  A  number  of  cases 
have  been  referred  to,  from  which  it  appears  that  the  courts 
of  equity  have  adopted  from  the  ecclesiastical  or  civil  law,  it 
is  unnecessary  to  say  to  what  extent,  the  rule  that  conditions 
in  general  restraint  of  marriage  are  invalid.  The  attempt  to 
escape  from  the  consequences  of  this  rule  led  to  decisions  in 
which  a  great  many  nice  distinctions  were  established  as  to 
whether  the  bequest  amounted  to  a  condition  or  only  a  limita- 
tion. If  this  point  had  been  as  to  a  bequest  of  personal  estate, 
it  would  have  been  necessary  to  look  at  these  decisions.  But 
this  is  a  devise  of  land,  which  is  governed  by  the  rules  of  the 
common  law,  and  it  is  admitted  that  there  is  no  case  which 
extends  the  rule  as  to  conditions  or  limitations  todevisesof  land. 
There  is,  I  admit,  strong  authority  that  when  the  object  of  the 
will  is  to  restrain  marriage  and  promote  celibacy,  the  courts  will 
hold  such  a  condition  to  be  contrary  to  public  policy  and  void. 
But  here  there  appears  to  be  no  intention  to  promote  celibacy. 
Now,  here,  I  think,  when  one  sees  the  scope  of  the  testator's  dis- 
positions, it  comes  to  this:  '  I  have  left  to  three  women  enough 
to  live  upon,  and  if  one  of  them  dies,  I  bring  in  Jemima  and 
Mary.  But  if  Mary  (I  suppose,  as  the  youngest,  she  was  most 
likely  to  change  her  state)  happens  to  marry,  her  husband 
must  maintain  her,  and  her  share  shall  pass  to  the  rest.* 
Now,  if  he  had  said  this  in  express  words,  could  it  have  been 
contended  that  his  provision  was  contrary  to  public  policy? 
I  think  not.  It  is  admitted  that  the  limitation  to  Mary  until 
she  marries  is  perfectly  good;  but  it  is  said  that  here,  because 
the  disposition  is  in  the  form  of  a  condition,  it  is  bad."  Lush, 
J.,  said:  "We  ought  to  take  the  words  in  such  a  sense  as  to 
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carry  out  the  object  of  the  testator,  unless  it  is  illegal;  and 
as  I  read  the  words,  the  testator  only  meant  to  provide  for  her 
while  she  was  unmarried.  There  is  nothing  in  tliese  words 
which  compels  us  to  think  it  was  the  testator's  object  that  this 
niece  should  never  marry  at  all;  he  probably  supposed  that 
she  would  be  maintained  by  her  husband,  and  did  not  mean 
to  provide  for  husband  and  wife."  See  also  Hotz's  Estate,  38 
Pa.  St.  422;  80  Am.  Dec.  490;  Conrell  v.  Lovett,  35  Pa.  St.  100; 
Qraydon  v.  Graydon,  23  N.  J.  Eq.  230;  Courter  v.  Stagg,  27 
N.  J.  Eq.  305. 

It  is  the  enlightened  policy  of  courts  of  equity,  when  not 
restrained  by  compulsory  rules,  to  seek  to  discover  the  inten- 
tion of  the  testator  from  the  whole  instrument,  rather  than 
from  any  particular  form  of  words. 

In  the  case  before  us,  the  testator  makes  careful  provision 
in  the  first  item  of  the  will  for  the  appropriation  of  so  much 
of  the  proceeds  of  his  life  insurance  as  might  be  necessary  to 
discharge  all  mortgages  on  the  homestead.  In  the  second 
item  he  devises  the  homestead  to  his  unmarried  daughter 
'*  for  and  during  her  natural  life,  unless  she  shall  be  married, 
in  which  case  her  life  estate  shall  cease.  So  long  as  she  shall 
live  and  remain  unmarried,  she  is  to  have  the  exclusive  right 
of  occupation,  use,  and  enjoyment  of  said  homestead."  In 
case  all  parties  interested  agree  to  a  sale  of  the  properly,  this 
daughter  is  to  receive  the  net  income  of  the  proceeds,  "the 
same  to  be  well  invested  for  that  purpose  ";  and  in  the  event 
of  the  destruction  of  the  buildings  by  fire,  the  insurance  money 
shall  be  applied  in  rebuilding  them.  In  the  third  item  he 
gives  the  residue,  including  the  remainder  of  his  homestead, 
to  his  three  children,  in  equal  shares. 

Here,  then,  is  the  case  of  a  parent  who  has  a  recognized 
right,  and  was  under  a  moral  obligation,  to  interest  himself  in 
the  settlement  of  his  daughter.  To  the  ordinary  mind,  un- 
trammeled  by  the  "  raedisevalism  of  the  law,"  there  is  noth- 
ing in  the  will  indicating  any  other  thought  or  feeling  than 
an  affectionate  regard  for  the  welfare  and  happiness  of  a  be- 
loved daughter,  and  an  anxious  desire  to  provide  for  her  a 
permanent  and  comfortable  home.  The  modern  court,  free 
from  the  incubus  of  arbitrary  legal  dogmas,  must  fail  to  dis- 
cover in  the  language  of  this  will  any  suggestion  of  a  purpose 
on  the  part  of  the  father  to  impose  a  condition  in  terrorem  in 
restraint  of  his  daughter's  marriage.  It  discloses  no  other 
disposition  than  a  praiseworthy  desire  to  secure  to  the  daugh- 
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ter  the  continued  occupation  and  enjoyment  of  the  old  home- 
stead until,  by  reason  of  her  marriage,  she  should  cease  to  need 
it;  then  she  was  to  share  equally  with  her  sister  and  brotlier 
in  the  entire  estate.  It  is  manifest  from  the  whole  tenor  of 
the  will  that  nothing  was  more  remote  from  the  real  purpose 
of  the  testator  than  the  idea  of  discouraging  the  marriage  of 
this  daughter.  The  intention  was,  not  to  promote  celibacy, 
but  simply  to  furnish  support  until  other  means  should  be 
provided.  Because  of  the  inadvertent  use,  by  the  scrivener,  of 
the  word  "unless,"  this  court  is  not  compelled  to  impose  upon 
this  instrument  an  intention  which  it  is  manifest  from  the 
context  the  testator  never  had.  There  is  no  such  inflexible 
rule;  the  rights  of  the  parties  are  not  to  be  determined  by  an 
application  of  such  a  procrustean  method.  The  provision  is 
in  no  respect  contra  bonos  mores.  It  is  not  violative  of  any 
principle  of  sound  policy.  And  if  it  is  here  necessary  and 
proper  to  recognize  and  maintain  the  distinction  between  a 
limitation  and  a  condition  subsequent,  the  language  of  this 
will  should  be  held  to  constitute  a  valid  limitation,  and  not  an 
illegal  condition. 

The  defendant's  exclusive  right  to  the  possession  and  en- 
joyment of  the  entire  homestead  ceased  upon  her  marriage. 

Decree  accordingly.  

Marriaqb.  —  For  a  discussion  of  devises  in  restraint  of  marriage,  what 
«re  valid  and  what  are  not,  see  note  to  Hotz's  Estate,  80  Am.  Dec.  493;  ex- 
tended note  to  Coppage  v.  Alexander,  38  Am.  Dec.  156,  where  the  distinction 
aa  to  conditions  in  restraint  of  marriage,  where  there  is  a  limitation  over  after 
the  particular  estate,  is  discussed.  See  also  note  to  Parsons  v.  WinnlorOf  4 
AnL  Deo.  114.  A  contract  which  provides  for  the  payment  of  money  upon 
the  happening  of  an  event  therein  specified,  provided  such  event  happens 
previous  to  the  date  of  the  second  marriage  of  the  obligor,  is  not  a  contract 
in  restraint  of  marriage:  Sha/er  v,  Senaeman,  125  Pa.  St.  310. 
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CM  Maine,  441.] 

Insolvsnct  —  Leases.  —  An  Assioneb  in  Insolvenct  may  elect  to  accept  a 
lease  in  favor  of  the  insolvent,  but,  in  the  absence  of  such  election,  he  has 
no  estate  in  the  leased  property.  He  may  be  required,  within  a  reason* 
able  time,  at  th«  instance  of  the  insolvent,  to  elect  whether  or  not  he 
will  accept  the  estate  as  lessee. 

Insolvenct  —  Leases.  —  A  DiscnAROS  in  insolvency  does  not  relieve  a  lessee 
from  the  payment  of  rent  accruing  subsequently  to  the  assignment,  in  the 
absence  of  statutory  proviaion  to  that  effect. 
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E.  8.  Clark,  for  the  plaintiflf. 
W.  P.  Foster^  for  the  defendant. 

LiBBEY,  J.  This  is  an  action  on  a  covenant  in  a  lease  of 
real  estate  for  the  payment  of  rent  by  the  defendant.  In  de- 
fense he  relies  upon  his  discharge  in  insolvency  by  the  court 
of  insolvency  of  Hancock  County  from  the  payment  of  all  his 
debts  which  existed  on  the  eighth  day  of  October,  1888^,  the 
day  on  which  he  was  declared  an  insolvent,  in  accordance 
with  the  terms  of  chapter  70  of  the  Revised  Statutes.  The 
lease  sued  on  was  executed  by  the  parties  on  the  fourteenth 
day  of  July,  1888,  for  the  term  from  the  13th  of  March,  1888, 
to  the  twenty-first  day  of  February,  1892,  for  which  the  de- 
fendant covenanted  to  pay  rent  of  two  hundred  dollars  per 
year  in  two  semi-annual  payments  of  one  hundred  dollars 
each. 

The  plaintiff  does  not  claim  the  rent  that  had  accrued  prior 
to  the  insolvency  of  the  defendant;  and  the  contention  be- 
tween the  parties  is,  whether  the  defendant  is  liable  to  pay 
the  rent  which  he  covenanted  to  pay  in  the  lease,  subsequent 
to  his  insolvency.  The  defendant  claims  that  his  rights 
under  the  lease  passed  to  the  assignee  in  insolvency  by  the 
assignment  executed  by  the  judge  of  the  court  of  insolvency,, 
and  that  he  had  no  estate  under  the  lease  after  that  assign- 
ment, and  therefore  he  claims  that  he  is  not  responsible  for 
the  payment  of  the  rent. 

As  the  case  comes  before  the  court,  there  is  nothing  that 
tends  to  show  whether  the  assignee  accepted  the  estate  of  the 
insolvent  under  the  lease  or  had  any  control  over  it.  It  does 
not  appear  whether  the  defendant  ceased  to  occupy  after  the 
assignment,  or  continued  to  occupy  to  the  end  of  the  Ica^e. 
The  assignment  would  convey  the  estate  of  the  insolvent  under 
the  lease  if  the  assignee  elected  to  accept  it.  But  until  it  is 
shown  that  he  did  elect  to  accept  it,  it  does  not  appear  that  he 
has  any  estate  under  it.  The  insolvent  may  require  him  to 
elect  within  a  reasonable  time  whether  he  will  accept  his  estate 
as  lessee  or  not;  and  if  he  does  not  accept  it  within  a  reason- 
able time,  the  insolvent  may  continue  to  occupy  under  it  as 
if  there  had  been  no  assignment  made.  Tins  is  the  doctrine 
of  the  English  courts  under  their  bankruptcy  act,  as  deter- 
mined in  Mills  V.  Auriol,  1  H.  Black.  433;  4  Term  Rep. 
94.    The  case  is  also  found  in  1  Smith's  Lead.  Cas.,  7th  ed., 
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pt.  2,  1227,  with  notes  by  Hare  and  Wallace,  collecting  the 
American  decisions  upon  the  same  subject. 

The  English  rule  as  determined  by  the  courts  of  that  coun- 
try goes  further,  and  holds  that  the  assignment  does  not  re- 
lieve the  lessee  from  the  payment  of  rent  accruing  subsequent 
to  the  assignment,  without  some  additional  statutory  provis- 
ion or  covenant  in  the  lease.  We  understand  the  rule  as  de- 
termined by  the  courts  in  this  country  under  the  bankruptcy 
act  of  1867  is  to  the  same  eflFect:  Treadwell  v.  Marden,  123 
Mass.  390;  25  Am.  Rep.  108. 

The  provisions  of  chapter  70  of  our  statutes  involved  in  the 
determination  of  this  question  are  as  follows:  — 

"Sec.  46.  A  discharge  in  insolvency  duly  granted  shall, 
subject  to  the  limitations  in  the  two  preceding  sections  [which 
are  not  important  here],  within  this  state,  release  the  insolvent 
from  all  debts,  claims,  liabilities,  and  demands  which  were  or 
might  have  been  proved  against  his  estate  in  insolvency." 

"Sec,  25.  All  debts  due  and  payable  from  the  debtor  at  the 
time  of  the  filing  of  the  petition  by  or  against  him,  and  all 
debts  then  existing  but  not  payable  until  a  future  day,  a  re- 
bate of  interest  being  made  when  no  interest  is  payable  by  the 
terms  of  the  contract,  may  be  proved  against  the  estate  of  the 
insolvent In  all  cases  of  contingent  debts  and  contin- 
gent liabilities  contracted  by  the  insolvent,  and  not  herein 
otherwise  provided  for,  the  creditor  may  make  claim  therefor, 
and  have  his  claim  allowed,  with  the  right  to  share  in  the 
dividends  if  the  contingency  happens  before  the  order  for  the 
final  dividend;  or  he  may  at  any  time  apply  to  the  court  to 
have  the  present  value  of  the  debtor  liability  ascertained  and 
liquidated,  which  shall  then  be  done  in  such  manner  as  the 
court  orders,  and  he  may  prove  for  the  amount  so  ascertained. 
....  Where  the  insolvent  is  liable  to  pay  rent  or  other  debt 
falling  due  at  fixed  and  stated  periods,  the  creditor  may  prove 
for  a  proportionate  part  thereof  up  to  the  time  of  the  insol- 
vency as  if  the  same  fell  due  from  day  to  day,  and  not  at  such 
fixed  and  stated  periods.  No  debts  other  than  those  specified 
in  this  section  shall  be  proved  or  allowed  against  the  estate." 

The  claim  in  suit  is  not  a  contingent  debt  or  contingent  lia- 
bility contracted  by  the  insolvent:  Femald  v.  Johnson^  71  Me. 
437;  but  it  falls  under  the  last  section  of  the  clause  quoted.  It 
is  very  clear,  then,  that  no  claim  for  the  rent  covenanted  to  be 
paid  under  the  lease  in  suit  could  have  been  proved  against 
the  insolvent's  estate,  which  had  not  accrued  at  the  time  of 
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the  insolvency.  True,  the  case  of  Treadwell  v.  Harden,  123 
Mass.  390,  25  Am.  Rep.  108,  before  cited,  arose  under  the 
bankruptcy  act  of  the  United  States  of  1867;  but  the  pro- 
visions of  our  statute  before  quoted  are  the  same  in  substance, 
if  not  in  precise  words,  that  are  found  in  that  act.  And  we 
think  the  same  construction  should  be  put  upon  our  statute, 
in  determining  the  question  before  us,  as  is  found  in  Tread- 
well  V.  Harden,  123  Mass.  390;  25  Am.  Rep.  108. 

We  think  it  follows,  then,  that  the  rent  sued  for,  which  ac- 
crued after  the  insolvency  of  the  defendant,  was  not  provable 
against  his  estate,  and  is  therefore  not  barred  by  his  discharge. 
The  defendant  must  be  defaulted  for  the  rent  from  the  date  of 
liis  insolvency  to  the  first  day  of  August,  1890,  with  interest 
from  the  date  of  the  writ.      

Insolvenct  —  Assignment  of  LsASEHOtD  Interest  —  VALiDrrr  of.  — » 
A  lessee's  covenant  not  to  lease,  underlet,  nor  permit  any  person  to  occupy 
the  premises  withoat  the  lessor's  permission  affords  no  defense  to  the  lessee 
in  an  action  to  recover  the  premises  by  one  holding  an  assignment  from  the 
lessee's  assignee  appointed  in  voluntary  insolvency  proceedings:  Bemia  v. 
Wilder,  100  Mass.  446.  A  covenant  for  quiet  enjoyment  in  a  lease  for  years 
runs  with  the  land,  and  will  pass  with  it  to  any  person,  as  assignee  in  law, 
who  becomes  legally  possessed  of  the  term:  Shelton  v.  Codman,  3  Cush.  318; 
and  in  the  same  case  it  was  held  that  a  leasehold  interest  might  be  attached 
and  sold  on  execution. 

Insolvency  —  Liability  of  Insolvent  for  Rent. — The  property  of  an 
applicant  for  the  benetit  of  the  insolvent  law  is  in  the  custody  of  the  law  for 
the  benefit  of  creditors,  and,  while  in  such  custody,  cannot  be  distrained  for 
rent:  Buckey  v.  Snouffer,  10  Md.  149;  69  Am.  Dec.  129,  and  note.  A  dis- 
charge in  insolvency  is  a  bar  to  an  action  against  the  insolvent  for  the  re- 
covery of  money  which  became  due  after  the  discharge  under  a  previous  con< 
tract  of  hiring  for  a  fixed  term  of  years,  as  the  contract  creates  a  liability 
within  the  meaning  of  the  insolvent  act:  Moonry  t.  Detrick,  85  Cal.  649.  Aa 
to  what  demands  may  be  discharged  under  state  insolvent  laws,  see  note  to 
Norton  r.  Cook,  23  Am.  Dec.  347-353.  An  assignee  in  insolvency  does  not 
become  liable  for  the  rent  of  the  premises  demised  to  his  insolvent  debtor, 
merely  by  accepting  the  trust  and  receiving  a  deed  of  assignmeat  of  the 
debtor's  estate:  Hoyt  r.  Stoddard,  2  Allen,  442. 
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Rockland  Water  Company  v.  Adams. 

[84  Maikb,  472.] 

Water  Companiks.  —  A  Reqolation  oy  a  Watbb  Company  that  one 
year's  rent  will  be  required  in  all  cases,  payable  in  advance,  on  the  first 
day  of  July  of  each  year,  is  not  reasonable,  and  cannot  be  enforced,  and 
therefore  a  year's  rent  cannot  be  collected  of  one  who  has  used  water  a 
few  months. 

Water  Companies.  —  Contract  to  Pat  tor  Water  Aooording  to  thk 
Regulations  of  a  Water  Company  will  not  be  implied  from  knowl- 
edge of  snch  regulations  if  they  are  unreasonable,  and  cannot  be  enforced 
against  persons  not  assenting  thereto. 

/.  0.  Rohiiison  and  J.  F.  Libby,  for  the  plaintiff. 
C.  E.  and  A.  S.  Littlefield,  for  the  defendant. 

LiBBEY,  J.  This  is  assumpsit  to  recover  for  the  alleged  use 
of  water  furnished  by  the  plaintiff  corporation  to  the  defend- 
ant in  the  city  of  Boekland  from  July  1,  1885,  to  July  1, 1886. 
It  comes  before  this  court  upon  an  agreed  statement  of  facts. 

The  defendant  in  fact  took  and  used  the  water  from  the 
first  day  of  July,  1885,  to  the  fourth  day  of  November,  1885, 
when  he  notified  the  plaintiff  corporation  that  he  had  ceased 
taking  and  should  use  it  no  more.  The  plaintiff  claims  to 
recover  for  the  whole  year,  on  the  ground  that  under  its  char- 
ter it  had  the  power  to  establish  regulations  "for  the  use  of 
said  water,  and  establish,  subject  to  the  control  of  the  legis- 
lature, the  prices  and  rents  to  be  paid  therefor."  The  defend- 
ant had  taken  the  water  from  the  plaintiff  for  several  years 
prior  to  1885,  for  which  he  had  paid  at  or  near  the  beginning 
of  each  year,  taking  a  receipted  bill  therefor  containing, 
printed  upon  the  back  thereof,  the  regulations  which  it  had 
established,  by  virtue  of  which  it  claims  to  recover  for  the  full 
year  in  this  case. 

The  regulations  relied  uppn  are  Nos.  6  and  7.  They  r^d 
as  follows:  — 

*'  Sec.  6.     One  year's  rent  will  be  required  in  all  cases. 

"Sec.  7.  All  water  rates  shall  be  payable  at  the  office  of 
the  company  one  year  in  advance,  on  the  first  day  of  July 
in  each  year,  and  if  not  paid  within  ten  days  after  the  same 
are  due,  the  water  shall  be  shut  off  without  further  notice,  and 
not  let  on  again,  except  on  the  payment  of  two  dollars." 

The  case  does  not  show  that  there  was  any  demand  made 
by  the  plaintiff  for  the  payment  of  the  rent  prior  to  the  cotn- 
xuencement  of  the  suit.    The  contention  between  the  parties 
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is,  whether,  in  the  absence  of  an  express  contract  to  pay  for 
the  whole  year,  the  defendant  can  be  held  liable  to  pay  for 
the  whole  year,  when  he  in  fact  used  the  water  for  four  months 
and  four  days  only. 

We  think  the  result  must  depend  upon  the  question  whether 
the  regulation  adopted  by  the  company,  that  one  year's  rent 
will  be  required  in  all  cases,  and  shall  be  payable  at  the  office 
of  the  company  one  year  in  advance,  on  the  first  day  of  July 
in  each  year,  is  a  reasonable  regulation  by  the  company,  which 
should  bind  the  taker  of  the  water  to  pay  for  a  whole  year  if 
he  wants  to  use  it,  and  does  use  it  for  a  third  only  of  the  year, 
as  in  this  case.  If  this  is  a  reasonable  regulation,  and  was 
known  by  the  defendant,  it  would  bind  him  to  pay  in  accord- 
ance with  its  terms.  If  it  is  not  a  reasonable  regulation,  then 
the  defendant  could  not  be  bound  by  it;  but  to  recover  for 
the  full  year  the  plaintiff  must  prove  a  special  agreement  to 
pay  for  a  year,  whether  the  taker  used  the  water  for  that  time 
or  not.  The  defendant  cannot  be  held  to  have  made  a  special 
contract  to  pay  according  to  the  regulations  of  the  company 
relied  on,  merely  by  showing  that  he  had  knowledge  of  the 
regulation;  but  the  plaintiflf  must  show  that  he  expressly 
assented  to  it  and  agreed  to  be  bound  by  it:  Fillebrown  v. 
Grand  Trunk  R'y  Co.,  55  Me.  468;  92  Am.  Dec.  606;  Gott  v. 
Dinsmore,  111  Mass.  45,  52. 

By  its  charter  the  plaintiflf  corporation  was  charged  with 
the  duty  of  supplying  to  all  persons  and  corporations  a  rea- 
sonable amount  of  water,  for  the  uses  specified  in  the  charter, 
on  demand,  for  a  reasonable  compensation.  It  had  the  right 
to  take  the  water  from  a  large  pond  over  which  the  legislature 
had  jurisdiction.  It  had  the  right  of  eminent  domain,  the 
taking  of  lands  for  the  laying  of  its  main  and  pipes  for  the 
purpose  of  supplying  water,  and  was  charged  with  the  corre- 
sponding duty  to  the  public  to  furnish  and  supply  the  water 
on  reasonable  terms. 

We  do  not  think  that  a  regulation  providing  that  every 

taker  of  the  water  should  be  liable  to  pay  rent  for  the  whole 

year,  whether  he  actually  uses  it  for  that  length  of  time  or 

not,  and  to  make  the  payment  in  advance  on  the  first  day  of 

July,  without  a  special  undertaking  therefor,  is  reasonable. 

It  casts  upon  the  public,  who  have  occasion  to  use  the  water 

for  a  short  time  only,  an  unjust  and  unreasonable  burden. 

True,  it  is  said  that  by  the  charter  they  have  the  power  to 

establish,  subject  to  the  control  of  the  legislature,  the  prices 
Am.  St.  Kb?.,  Vou  XXX.  — 24 
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and  rents  to  be  paid  for  the  water,  and  that  the  legifilatare 
never  has  attempted  to  control  this  regulation.  But  we  do 
not  think  that  takes  the  power  from  the  court,  when  called 
upon  to  adjudicate  between  the  parties  upon  their  legal  rights. 
Then,  if  the  regulation  is  unreasonable  and  must  be  declared 
void,  BO  that  no  action  can  be  maintained  in  this  case  upon 
the  force  of  it,  is  there  any  ground  upon  which  the  plaintiflf 
can  recover  for  a  longer  period  of  time  than  that  during  which 
the  defendant  took  and  used  the  water?  We  think  there  is 
nothing  in  the  case  as  presented  which  would  authorize  the 
court,  in  determining  what  is  justly  and  equitably  due,  to 
charge  the  defendant  for  anything  more  than  the  value  of  the 
water  during  the  time  that  he  used  it,  which  is  $6.61,  with 
interest  from  the  date  of  the  writ. 
Defendant  defaulted.  ___^ 

Watkb  Companiks  —  Bulks,  whbn  Reasonablk.  —  A  mle  of  »  water 
company  which  provides  that  npon  the  non-payment,  within  a  reasonable 
time,  of  the  amount  due  by  a  party  for  water  furnished  him,  the  company 
may  deprive  him  of  the  further  use  of  its  water  by  shutting  off  the  supply 
until  payment  of  the  amount  due,  is  reasonable  and  binding  aa  against  a  party 
furnished  with  water  under  contract  with  actual  notice  of  the  rule,  and  its 
enforcement  will  not  be  enjoined:  Tacoma  Hotel  Co.  T.  Tacoma  Land  etCm  Co-g 
3  Wash.  31G;  28  Am.  St  Rep.  35,  and  note. 


Waeren  V.  Presoott. 

[S4  Maimr:,  483.] 
Air  Adoptkd  Child  Takes  a  Legacy  given  to  one  of  its  adopted  parents, 
who  dies  before  the  testatoi:,  where  the  statute  authorizing  the  adoption 
declares  that  the  child  becomes,  to  all  intents  and  purposes,  the  child  of 
its  adopters,  the  same  as  if  born  to  them  in  lawful  wedlock. 

Merrill  and  Coffin^  for  the  plaintiff. 
Walton  and  Walton,  for  Mary  A.  Prescott. 
Heath  and  Tuell,  for  Alice  P.  Brick. 

Walton,  J.  The  question  is,  whether  an  adopted  child  can 
take  a  legacy  given  to  one  of  its  adopting  parents,  and  thus 
prevent  the  legacy  from  lapsing,  when  the  legatee  dies  before 
the  testator.  There  is  no  doubt  that  a  child  born  in  lawful 
wedlock  can  so  take.  But  in  this  particular  does  an  adopted 
child  possess  the  same  right?    We  think  so.     With  two  ex- 
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ceptions,  neither  of  which  is  applicable  to  such  a  case,  an 
adopted  child  becomes,  "to  ail  intents  and  purposes,  the 
child  of  his  adopters,  the  same  as  if  born  to  them  in  lawful 
wedlock."  Such  is  the  express  language  of  our  statute  in 
relation  to  the  adoption  of  children:  Rev.  Stats.,  c.  67,  sec.  35. 

The  exceptions  are:  1.  That  an  adopted  child  shall  not 
inherit  property  expressly  limited  to  the  heirs  of  the  body  of 
the  adopters;  and  2.  That  an  adopted  child  shall  not  in- 
herit property  from  their  (the  adopters')  lineal  or  collateral 
kindred  by  right  of  representation:  Rev.  Stats.,  c.  67,  sec.  35. 

It  is  plain  that  neither  of  these  exceptions  is  applicable  to 
the  question  now  under  consideration.  They  relate  to  the 
right  to  inherit  as  heirs  at  law,  and  not  to  the  right  to  take 
under  a  will.  To  illustrate,  we  will  suppose  that  one  of  the 
adopting  parents  is  possessed  of  an  estate  expressly  limited 
to  the  heirs  of  his  body.  By  virtue  of  the  first  exception,  an 
adopted  child  cannot  inherit — that  is,  cannot  take  as  an  heir 
at  law —  this  estate,  or  any  portion  of  it.  It  must  go  to  those 
to  whom  it  is  expressly  limited.  But  an  adopted  child  may 
rightfully  inherit  an  estate  not  so  expressly  limited.  With 
respect  to  such  an  estate,  he  must  be  regarded  as  a  child,  an 
heir,  and  a  lineal  descendant  of  his  adopting  parents,  the 
same  as  if  he  had  been  born  to  them  in  lawful  wedlock.  By 
force  of  the  second  exception,  an  adopted  child  cannot  be  re- 
garded as  an  heir  at  law  of  his  adopting  parents'  kindred. 
By  adoption,  the  adopters  can  make  for  themselves  an  heir, 
but  they  cannot  thus  make  one  for  their  kindred.  To  this 
extent,  the  two  exceptions  named  operate  as  a  limitation 
upon  the  rights  of  an  adopted  child.  But  in  all  other  partic- 
ulars, he  is  the  child,  the  heir,  and  a  lineal  descendant  of  the 
adopting  parents,  to  all  intents  and  purposes,  the  same  as  if 
he  had  been  born  to  them  in  lawful  wedlock.  And  within 
the  rights  and  powers  thus  conferred  upon  him,  and  witliout 
infringement  of  either  of  the  exceptions  referred  to,  an  adopted 
child  may  take  a  devise  or  legacy  given  by  will  to  one  of  his 
adopting  parents,  and  thus  prevent  tlie  devise  or  legacy  from 
lapsing,  in  case  the  parent  dies  before  the  testator,  precisely 
the  same,  and  with  the  same  limitations,  as  if  he  were  a  child 
born  to  such  parent  in  lawful  wedlock. 

In  such  a  case,  a  child  born  in  lawful  wedlock  does  not 
"inherit "  the  devise  or  legacy  from  his^pareiits'  kindred.  One 
who  takes  under  a  will  does  not  "inherit."  To  inherit  is  to 
take,  as  an  heir  at  law,  by  descent  or  distribution.     To  take 
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under  a  will  is  not  to  inherit.  And  when  an  adopted  child 
takes  a  legacy  given  by  will  to  one  of  his  adopting  parents,  he 
does  not  take  as  an  heir  at  law  of  the  parent's  kindred.  He 
does  not  *'  inherit "  the  legacy  from  the  testator.  He  takes  aa 
a  lineal  descendant  of  the  legatee,  by  force  of  the  statute: 
Rev.  Stats.,  c.  74,  sqc.  10;  not  as  a  lineal  descendant  by 
birth,  but  as  a  statutory  lineal  descendant,  and  as  lawfully 
in  the  line  of  descent  as  if  he  were  placed  there  by  birth. 

It  is  as  competent  for  the  legislature  to  place  a  child  by 
adoption  in  the  direct  line  of  descent  as  for  the  common  law 
to  place  a  child  by  birth  there.  And  that  is  precisely  what 
the  legislature  has  done,  and  what  it  undoubtedly  intended  to 
do,  when,  in  strong  and  emphatic  language,  it  declared  that  a 
legally  adopted  child  becomes,  to  all  intents  and  purposes,  the 
child  of  the  adopters,  the  same  as  if  he  were  born  to  them  in 
lawful  wedlock,  with  the  two  exceptions  named,  neither  of 
which,  as  we  have  already  seen,  is  applicable  to  such  a  case. 
This  conclusion  is,  in  our  judgment,  as  indisputable  as  a 
mathematical  demonstration.  We  cite,  not  as  directly  in 
point,  but  as  having  a  bearing  on  the  question,  Rosa  v.  RosSf 
129  Mass.  243;  37  Am.  Rep.  321;  and  Humphries  v.  Davis, 
100  Ind.  274;  50  Am.  Rep.  788. 

Our  opinion,  therefore,  is,  that  Alice  P.  Brick,  the  adopted 
daughter  of  Charles  H.  Brick,  is  entitled  to  the  estate,  real 
and  personal,  given  to  the  latter  by  the  will  of  Martha  H. 
Wright,  and  which  the  said  Charles  H.  Brick  would  have 
taken  if  he  had  survived  the  testatrix.  And  as  the  question 
was  new,  and  the  parties  seem  to  have  acted  in  good  faith  in 
taking  the  opinion  of  the  court,  the  costs  of  the  litigation,  in- 
cluding moderate  counsel  fees,  may  be  paid  by  the  admin- 
istrator, and  charged  to  the  estate  in  his  administration 
account. 

Bill  sustained.  

Parent  and  Child  — •  EirFBcrr  op  Adoption.  —  The  effect  of  adoption  is 
to  cast  succession  on  the  adopted  child,  in  case  the  adopting  father  dija  intes- 
tate:  MorrUon  t.  EataU  of  Sessions.  70  Mich.  297;  14  Am.  St.  Rep.  500.  and 
note;  see  note  to  In  re  Ingram,  12  Am.  St.  Rep.  100,  101.  The  adoption  of 
an  illegitimate  child  by  the  father  and  bis  wile,  under  the  statute,  daea  not 
render  such  child  his  "issue,"  so  as  to  defeat  a  remainder  created  by  will, 
and  made  contingent  upon  his  leaving  ao  children:  Jenkint  t.  Jenldna,  64 
N.  IL  407. 
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[84  Mains,  499.] 
Municipal  Corfobationb  —  Liability  of.  —  When  a  public  oflBcer,  in  the 
Una  of  his  duties,  does  a  public  work  within  a  town,  for  the  public  bene- 
fit or  use,  the  town,  in  the  absence  of  any  direction  to  him,  is  not  liable 
for  his  misconduct  iu  such  work,  though  it  appointed  him,  and  is  obliged 
to  pay  the  costs  of  the  work,  and  therefore  a  town  is  not  answerable  to 
one  whose  property  was  taken  and  used  in  the  oonstrnction  of  a  high- 
way by  a  highway  surveyor,  charged  with  the  duty  of  opening  and  keep< 
ing  in  repair  all  public  highways,  and  who  is  appointed  and  paid  by  th* 
town. 

C.  W.  Larrabee,  for  the  plaintiff. 

Weston  Thompsony  for  the  defendantB. 

Emery,  J.  The  county  commissioners  of  Cumberland 
County,  upon  an  appeal  from  the  refusal  of  the  selectmen, 
laid  out  a  town  road  in  Harps  well.  This  action  of  the  com- 
missioners was,  upon  appeal,  affirmed  by  this  court,  and  the 
certificate  of  affirmance  sent  down  May  31,  1886.  Within 
the  limits  of  the  road  thus  located,  the  plaintiff  had,  prior  to 
the  location,  placed  some  amount  of  stone,  timber,  and  earth, 
with  the  consent  of  the  owners  of  the  land,  for  the  purpose  of 
constructing  a  road  and  bridge,  along  the  same  line  after- 
ward located  by  the  commissioners. 

After  the  location  and  establishment  of  the  road  by  the 
commissioners,  as  affirmed  by  this  court,  the  road  and  the 
necessary  bridge  therein  were  constructed,  and  the  stone,  tim- 
ber, and  earth  of  the  plaintiff,  found  within  the  limits  of  the 
location,  were  used  in  such  construction.  The  plaintiff,  as- 
suming that  this  taking  and  using  of  his  material  were  by 
the  direction  of  the  town,  or  by  its  authorized  agents,  brought 
this  action  of  trover  against  the  town  for  such  conversion. 
He  recovered  a  verdict,  which  the  town  has  moved  the  court 
to  set  aside  as  against  law  and  evidence. 

There  is  no  evidence  in  the  case  that  the  town  ever  voted 
to  open  or  build  the  road  or  bridge,  or  appropriated  any 
money  or  appointed  any  agents  for  that  purpose,  or  gave  any 
instructions  to  any  officers,  or  in  any  way  ever  even  consid- 
ered the  question.  Nor  is  there  any  evidence  that  the  munici- 
pal officers  ever  in  any  way  took  any  direction  or  cognizance 
of  the  matter.  Counsel  and  witnesses  spoke  incidentally 
of  the  road  and  bridge  having  been  built  by  the  town,  and 
oow  the  plaintiff  asks  us  to  assume  that  the  town  built  the 
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road  and  bridge,  inasmuch  as  it  was  the  town's  duty  to  do  so, 
and  we  may  assume  that  it  did  its  duty.  He  means  for  us 
to  assume  that  the  town  directly,  by  vote,  assumed  charge, 
appointed  agents,  and  gave  directions  in  the  matter. 

But  in  the  absence  of  any  evidence  showing  any  action  of 
the  town  or  its  municipal  oflScers  in  the  premises,  we  cannot  as- 
sume anything  more  than  that  the  road  and  bridge  were  built 
by  the  usual  public  officer  (in  this  case  the  highway  surveyor 
of  the  district),  in  accordance  with  the  directions  of  the  statute 
and  the  commissioners.  This  assumption  gives  full  effect  to 
any  presumption  of  duty  done,  and  indeed  such  acts  of  pub- 
lic officers  are  commonly  spoken  of  as  acts  of  the  town,  though 
not  technically  or  legally  so. 

Giving  the  plaintiff  the  full  benefit  of  this  assumption,  is 
the  town  proven  guilty  of  the  unlawful  conversion  of  his  ma- 
terial ? 

It  is  settled  law  that  when  a  public  officer,  in  the  line  of 
his  duty,  does  a  public  work  within  a  town,  for  the  public 
benefit  or  use,  the  town,  in  the  absence  of  any  directions  to 
him,  is  not  liable  for  his  misconduct  in  such  work,  even 
though  it  appointed  him,  and  is  obliged  to  pay  the  cost  of  the 
work:  Small  v.  Danville,  51  Me.  359;  Mitchell  v.  Rockland,  52 
Me.  118;  Cobb  v.  Portland,  55  Me.  381;  92  Am.  Dec.  598; 
Woodcock  V.  Calais,  66  Me.  234 ;  Farrington  v.  Anson,  11  Me. 
406;  Bulger  v.  Eden,  82  Me.  352. 

A  highway  surveyor  is  a  public  officer,  charged  with  a  pub- 
lic duty  "  to  open  and  keep  in  repair  "  public  ways  legally 
established  within  his  district.  He  is  appointed  and  paid  by 
the  town,  and  the  town  supplies  him  with  the  necessary  funds 
for  the  performance  of  his  duty.  But  the  town  does  all  this 
as  a  public  duty,  not  for  its  own  peculiar  gain.  It  has  no 
proprietorship  in  the  roads  and  bridges  built  and  maintained 
by  taxes  upon  its  inhabitant^.  The  roads  and  bridges  belong 
to  the  public. 

In  appointing  highway  surveyors,  in  raising  and  expending 
money  for  roads  and  bridges,  the  town  acts  simply  as  the 
political  agent  of  the  state,  and  should  have  no  more  pecuni- 
ary liability  for  the  misconduct  of  such  officer  than  should 
the  governor  for  the  misconduct  of  a  public  officer  bearing  his 
commission.  Of  course,  the  statute  may  impose  such  a  liabil* 
ity  on  a  town,  as  it  may  on  the  governor,  but  no  such  statute 
is  invoked  or  cited  in  this  case. 

It  was  in  accordance  with  these  principles  that  Small  y. 
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Danville,  51  Me.  359,  was  decided.  In  that  case  the  plaintiflf 
had  some  split  stones  lying  upon  the  land  taken  for  a  highway 
when  the  way  was  located.  In  building  a  culvert  in  this 
highway,  the  highway  surveyor  of  the  town  used  this  split 
stone,  and  the  plaintiflf  brought  an  action  of  trespass  against 
the  town.  It  was  conceded  that  the  using  of  the  stone  con- 
stituted a  trespass,  but  it  was  held  that  the  town  was  not  lia- 
ble. That  case  was  very  like  this  in  its  facts.  The  surveyor 
was  evidently  opening  and  raaking  a  road  just  located.  The 
principle  there  established  is  decisive  of  this  case. 

Tlie  plaintiflf  cites  several  cases  from  Massachusetts,  which 
should  be  noticed.  In  Hawks  v.  Charlemont,  107  Mass.  414, 
the  town  voted  to  take  charge,  and  appointed  its  selectmen  as 
agents  with  full  discretion.  It  did  not  leave  the  work  to  the 
highway  surveyors.  In  Deane  v.  Randolphj  132  Mass.  475, 
the  town  voted  to  put  the  selectmen  in  charge  of  the  work, 
and  they  assumed  such  charge,  hiring  men,  etc.  In  Waldron 
V.  Haverhill,  143  Mass,  582,  the  city,  "  instead  of  leaving  the 
duty  of  keeping  the  highways  in  repair  to  be  performed  by 
the  oflficers  and  in  tlie  methods  provided  by  the  general  laws," 
assumed  to  perform  it  by  means  of  its  own  agents.  In  Doherty 
V.  Braintree,  148  Mass.  495,  the  town  voted  to  take  charge  of 
the  work,  and  appointed  a  committee  of  five  to  act  with  the 
selectmen,  all  as  agents  of  the  town. 

On  the  other  hand,  in  the  later  case  in  the  same  state. 
Prince  v.  Lynn,  149  Mass,  193,  the  same  court  reiterated  the 
doctrine  that  the  municipality  was  not  liable  for  the  miscon- 
duct of  its  highway  surve3'ors  while  engaged  in  their  public 
duties.  In  the  still  later  case  of  Hennessey  v.  New  Bedford, 
153  Mass.  260,  the  city  voted  a  specific  sum  of  money  for  the 
improvement  of  a  particular  street.  The  mayor  and  street 
commissioner,  without  special  instructions,  assumed  the  care 
of  the  work.  Held,  that  the  city  was  not  liable  for  their  mis- 
conduct in  the  premises. 

The  distinction  between  the  two  classes  of  cases  is  clear. 
In  the  one  class,  the  municipality  has  interfered  by  giving 
directions,  or  taking  charge  of  the  work  by  its  own  agents,  as 
in  Woodcock  v.  Calais,  66  Me.  234.  In  the  other  class,  the 
municipality  has  not  interfered,  "but  has  left  the  work  to  be 
performed  by  the  proper  public  oflicers,  in  the  methods  pro- 
vided by  the  general  laws," 

Upon  a  new  trial  the  plaintiflf  may  be  able  to  adduce  evi- 
dence which  will  bring  the  case  within  the  former  class,  but 
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upon  the  evidence  now  before  us,  the  case  is  clearly  within 
the  latter  class. 

The  exceptions  do  not  need  to  be  considered. 

Motion  sustained.     New  trial  granted. 


Liability  of  Cities  f6r  the  Kegrlig'enoe  and  Other  Mlsoondnot  of  their 
Officers  and  Asrents.* 

The  Purposf  qf  This  Note  is  to  consider  the  liability  of  municipal  corpo- 
rations for  the  wrongful  acta  and  omissions  of  their  servants  and  agents. 
These  corporations,  like  other  corporations  aggregate,  cannot  act  or  omit  to 
act  except  through  and  by  their  officers  and  agents,  and  therefore,  in  every 
instance  in  which  they  have  been  held  answerable  for  any  wrongful  act  or 
omission,  it  must  necessarily  have  been  a  wrongful  act  or  omission  on  the 
part  of  one  or  more  of  their  officers  or  agents,  or  of  some  person  who,  though 
not  strictly  occupying  the  relation  of  an  officer  or  agent,  yet  is  one  to  whom 
the  municipality  has  deputed  the  performance  of  some  duty,  and  has  thui 
made  itself  answerable  for  his  wrongful  act  or  omission  relating  thereto. 

With  Respect  to  the  Oeneral  Principles  by  which  the  liability  of  municipal 
corporations  must  be  determined,  the  divergence  of  judicial  opinion  is  not 
greater  than  might  naturally  be  expected,  where  the  subject  is  so  difficult 
and  important,  and  the  circumstances  to  which  the  principles  are  to  be  ap- 
plied are  so  variant.  These  corporations  are  regarded,  with  reference  to  some 
of  their  duties  and  functions,  as  representing  and  acting  for  the  state  or  sov- 
ereign, and  with  reference  to  others,  as  acting  for  themselves,  somewhat  as 
private  corporations,  and,  generally,  when  acting  in  the  former  capacity  they 
are  not  answerable  for  the  acts  or  omission  of  their  officers  or  agents,  while 
when  acting  in  the  latter  capacity  their  liability  is  ordinarily  the  same  as 
that  of  a  private  person  or  corporation.  The  great  difficulty  and  the  great 
divergence  of  judicial  opinion  arise  from  the  fact  that  no  test  has  been  for- 
mulated by  which  to  decide  with  unerring  accuracy  whether  a  particular  act 
or  omission  occurred  in  the  discharge  of  governmental  or  of  quasi  private 
duties. 

Oeneral  Test  0/  Municipal  Liability.  — If  the  duty  in  respect  to  which  there 
has  been  a  wrongful  act  or  omission  is  one  resting  primarily  upon  the  mu« 
iiicipality,  and  is  not  a  mere  governmental  dutj',  the  performance  of  which 
has  been  delegated  to  the  municipality  by  competent  legislative  authority, 
then  the  liability  of  the  municipality  is  substantially  that  of  a  private  corpo- 
ration. Hence  one  of  the  tests  formulated  and  applied  by  the  courts  of  New 
York  is  as  follows:  "To  determine  whether  there  is  municipal  responsibility, 
the  inquiry  must  be,  whether  the  department  whose  misfeasance  or  non- 
feasance is  complained  of  is  a  part  of  the  machinery  for  carrying  on  the  mu- 
nicipal government,  and  whether  it  was  at  the  time  engaged  in  the  discharge 
of  a  duty  or  charged  with  a  duty  primarily  resting  upon  the  municipality  ": 
EhrffoU  V.  Mayor,  96  N.  Y.  273;  48  Am.  Rep.  622;  PettengiU  v.  Yonkers,  116 
N.  Y.  558;  15  Am.  St.  Rep.  442.     "Whenever,"  said  the  supreme  court  of 
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Liability  of  cities  for  nei^lect  to  repair  streets:  63  Am.  Dec.  8fiO-357. 

Liability  o(  cities  for  unauthorized  aots  of  their  officers:  100  Am.  Deo.  858-3W 

Liability  of  cities  for  defects  in  aud  waut  of  repair  of  sewers:  29  Am.  SL  Rep.  78T> 
741. 

Teats  for  determining  city's  liabilitjr  for  damages  occasioned  in  the  exeootion  of 
governmeatal  or  aovereign  powers:  66  Am.  Dec.  431-U2, 
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Georgia,  "the  negligence  or  non-feasance  of  the  ordinary  agents  and  servants 
of  the  corporation,  as  distinguished  from  that  of  its  officeis,  causes  the  injury, 
or  when  the  loss  results  from  acts  merely  ministerial,  as  distinguished  from 
such  as  are  legislative  and  goveruniental  in  character,  exercised  for  the  sole 
and  immediate  benefit  of  the  public,  or  where  Aie  corporation  is  exercising, 
as  a  corporation,  its  private  franchise  powers  and  privileges,  which  belong  to 
it  for  its  immediate  corporate  benefit,  or  is  dealing  with  property  held  by  it 
for  its  corporate  advantage,  gain,  or  emolument,  though  inuring  ultimately  to 
the  benefit  of  the  general  public,  then,  and  only  then,  it  becomes  liable  for 
the  negligent  exercise  of  such  powers  precisely  as  are  individuals  ":  Wrig/d  v. 
Augusta,  78  Ga.  241;  6  Am.  St.  Rep.  256,  258.  In  an  action  against  the 
representatives  of  the  city  of  New  York  to  recover  for  injuries  resulting  from 
alleged  negligence  in  keeping  open  an  excavation  in  the  street  unguarded 
and  unlighted  at  night,  the  court  of  appeals  of  that  state  said:  "The  corpo- 
ration of  the  city  of  New  York  possesses  two  kinds  of  powers, — one  govern- 
mental and  public,  and  to  the  extent  they  are  held  and  exercised,  is  clothed 
with  sovereignty;  the  other  private,  and  to  the  extent  they  are  held  and 
exercised,  is  a  legal  individual.  The  former  are  given  and  nsed  for  public 
purposes,  the  latter  for  private  purposes.  While  in  the  exercise  of  the  for- 
mer, the  corporation  is  a  mnnicipal  government,  and  while  in  the  exercise  of 
the  latter,  is  a  corporate,  legal  individual.  The  distinction  between  these 
two  classes  of  powers  is  obvious,  and  has  been  frequently  recognized  and 
established  in  our  courts:  Wilson  v.  Mayor  etc.  of  New  York,  1  Denio,  595; 
43  Am.  Dec.  719;  Bailey  v.  May<yr  etc.  of  Neio  York,  3  Hill,  531;  38  Am.  Dec. 
669;  Mayor  etc.  of  New  York  v.  Bailey,  2  Denio,  450,  opinion  of  Hand,  S.; 
Bocheater  Wlute  Lead  Co.  v.  City  qf  Rochester,  3  N.  Y.  463;  53  Am.  Dec.  316. 
Although  the  difference  between  the  two  kinds  of  powers  is  plain  and  marked, 
yet,  as  they  approximate  each  other,  it  is  oftentimes  difficult  to  ascertain  the 
exact  line  of  distinction.  When  that  line  is  ascertained,  it  is  not  difficult 
to  determine  the  rights  of  parties;  for  the  rnles  of  Ijfw  are  clear  and  explicit 
which  establish  the  rights,  immunities,  and  liabilities  of  the  appellants  when 
in  the  exercise  of  each  class  of  powers.  All  that  can  be  done,  probably,  with 
safety  is  to  determine,  as  each  case  arises,  under  which  class  it  falls  ":  Lloyd 
V.  Mayor  etc.  of  Neio  Ymk,  5  N.  Y.  369;  55  Am.  Dec.  347. 

Liable  in  Respect  to  Municipal  Duties  only.  —  Doubtless  many  decisions  may 
be  found  in  which  the  liability  of  municipal  corporations  for  the  acts  or 
omissions  of  their  officers  or  agents  is  compared  to  that  of  private  persons  or 
corporations,  and  language  is  used  from  which  the  inference  might  be  drawn 
that  whenever  the  latter  are  liable  the  former  are  equally  so:  Cline  ▼.  Crescent 
City  R.  R.  Co.,  41  La.  Ann.  1031;  Ross  v.  Madison,  1  Ind.  281;  48  Am.  Dea 
361;  Wallace  t.  Muscatine,  4  G.  Greene,  373;  61  Am.  Dec.  131;  Tcmplin  r. 
louja  City,  14  Iowa,  59;  81  Am.  Dec.  455;  Rochester  White  Lead  Co.  r.  Roches- 
ter, 3  N.  Y.  463;  53  Am.  Dec.  316;  AldricJi  v.  Tripp,  11  R.  I.  141 ;  23  Am.  Rep. 
434;  Cotes  v.  City  of  Davenport,  9  Iowa,  227;  Mayor  of  Helena  v.  Thompson,  29 
Ark.  569,  573;  Denver  v.  Dunsmore,  7  Col.  328;  Denver  v.  Dean,  10  Col.  375; 
8  Am.  St.  Rep.  594;  Oreencastle  r.  Martin,  74  Ind.  449;  39  Am.  Rep.  93;  Plat% 
▼.  Cohoea,  89  N.  Y.  219;  42  Am.  Rep.  286.  These  decisions,  like  all  others, 
must,  however,  be  considered  and  construed  in  connection  with  the  attendant 
facts,  and  then  they  will  generally  not  be  found  inconsistent  with  the  princi- 
ple hereinbefore  stated,  and  which  restricts  the  liability  of  municipalities  to 
acta  or  omissions  relating  to  the  discharge  of  quasi  private  duties.  It  is  true 
that  nearly  every  daty  that  a  municipality  is  by  law  called  npon  to  discharge 
affects,  <»  may  affect^  many  persons,  and   may   without  impropriety   b« 
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•tyled  *'  a  public  duty  ";  and  the  fact  that  the  duty  is  to  some  extent  •  pub- 
lic one  may  not  exclude  mun  cipal  liability,  if  the  city,  in  contemplation  of 
law,  has  undertaken  the  performance  of  the  duty  in  consideration  of  the 
privileges  and  emoluments  granted  by  its  charter,  or  for  the  purpose  of  gain 
or  profit  for  itself.  Hence,  if  a  public  improvement  is  maintained  by  a  mu- 
nicipality, for  the  use  of  which  it  has  the  right  to  exact  tolls,  there  is  no 
question  of  its  liability  to  respond  in  damages  for  injuries  resulting  from  the 
negligence  of  its  officers  or  agents  in  respect  to  such  improvement;  and  though 
no  profit  is  to  be  realized  by  the  municipality  from  the  performance  of  a  duty 
confided  to  it,  there  are  many  authorities  supporting  the  view  that  its  ac- 
ceptance of  the  charter  imposing  such  duty  is  equivalent  to  an  agreement  on 
its  part  that  it  will  perform  it,  and  hence,  that  liability  results  from  its  non- 
performance or  negligent  performance,  and  is  enforceable  by  any  one  injured 
thereby:  City  of  Deirver  v.  Dunsmore,  7  Col.  .S32;  Henly  ▼.  Mayor  of  Lyme,  6 
Biiig.  91;  Mersey  Dockav,  Gibba,  11  H.  L.  Cas.  6815;  Scoiiv.  Manchenter,  2  Hurl. 
&  N.  20t;  26  L.  J.  Ex.  406;  Cowley  v.  Sunderland,  6  Hurl.  &  N.  665;  30  L. 
J.  Ex.  127.  "These  decisions  proceed  on  the  ground  that  where  a  municipal 
corporation  acts  in  the  exercise  of  powers  or  the  discharge  of  duties,  in  no  wise 
discretionary  or  governmental,  but  purely  ministerial  in  their  character,  it  in- 
curs, like  a  private  person, the  common-law  liability  for  the  acts  of  its  servants; 
and  that  it  does  not  matter,  as  was  once  intimated,  if  there  be  the  absence 
of  special  rewards  or  advantages,  it  being  considered  and  allowed  that  such 
gratuitous  function  is  to  be  regarded  as  a  burden  accepted  under  the  charter 
in  consideration  of  its  privileges  *':  City  of  Richmond  v.  Long,  17  Gratt.  375; 
94  Am.  Dec,  464;  Barton  v.  Syracuse,  36  N.  Y.  54;  City  of  Galveston  v,  Poaniairi' 
sky,  62  Tex.  118,  128;  50  Am.  Rep,  517;  Baugusv.  Atlanta,  74  Tex.  629;  Klein 
V.  D  dlas,  71  'i'ex.  280.  If  the  duty  imposed  by  the  charter  is  clearly  defined, 
and  the  municipality  has  no  discretion  to  do  or  to  omit  it,  as  in  the  judgment 
of  its  officers  may  seem  proper,  it  is  generally  characterized  as  a  ministerial 
duty,  and  the  city  is  helfl  answerable  for  wrongful  acts  or  omissions  in  its  per- 
formance: Barton  v.  Syracuse,  36  N.  Y.  55;  Clayhurgh  v.  Chicago,  25  111,  535; 
79  Ain.  Dec.  346;  City  of  Elgin  v.  Eaton,  83  111.  537;  25  Am,  Rep,  412;  Clark  v. 
Washington,  12  Wheat,  40;  Weightman  v,  Washington,  1  Black,  40;  Orme  v. 
Richmond,  79  Va,  86.  And  unless  the  duty  of  tke  corporation  is  in  this  sens» 
ministerial,  no  municipal  liability  can  result  from  its  non-performance,  or  from 
its  performance  in  a  negligent  or  insufficient  manner:  City  of  Anderson  v.  East, 
117  Ind.  126;  10  Am,  St,  Rep,  35.  Therefore,  in  ascertaining  whether  a 
city  is  liable  for  a  given  wrongful  act  or  omission,  the  inquiry  must  be, 
whether  the  duty  of  the  municipality  was,  within  the  meaning  of  the  de- 
cisions upon  the  subject,  ministerial  or  not.  In  this  connection  it  should  be 
remembered  that  the  officers  of  a  city  may  be  charged  with  many  duties 
which  are  not  duties  of  the  municipality,  by  the  non-performance  or  negli- 
gent performance  of  which  it  and  some  or  all  of  its  citizens  may  be  damni- 
fied. When  such  is  the  case,  the  city  is  not  in  default,  though  its  oflScer 
may  be,  and  he,  instead  of  it,  is  liable  to  indemnify  persons  injured  by  his 
misfeasance  or  non-feasance.  "If  the  act  of  the  officer  or  the  subordinate  of 
the  officer  is  done  in  the  attempted  performance  of  a  duty  laid  by  law  upon 
him,  and  not  upon  the  municipality,  then  the  municipality  is  not  liable  for 
his  negligence  therein  ":  Maxmilian  ▼.  Mayor,  62  N.  Y.  160;  20  Am.  Rep. 
468. 

Cla-fsification  of  Cases  of  Non-liahility.  — The  cases  in  which  municipalities 
are  not  answerable  for  injuries  resulting  from  their  wrongful  acts  or  omis- 
•ions,  or  that  of  their  officers  or  agents  acting  by  their  sanutioo,  resolve 
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themselves  into  three  classes,  to  wit:  1.  Cases  in  which  the  alleged  duty  wm 
discretionary,  and  its  performance  could  not  be  compelled  or  controlled  at  tha 
instance  of  a  citizen,  tax-payer,  or  other  person,  but  might  or  might  not  bo 
undertaken,  as  the  governing  authorities  of  the  municipality  should  deter< 
mine;  2.  Cases  in  which,  while  it  was  the  duty  of  the  officers  of  the  mu< 
nicipality  to  act  in  a  mode  prescribed  by  the  law,  yet  in  such  action  they  wero 
discharging  a  governmental  duty  delegated  to  the  municipality  by  the  legis- 
lature, out  of  which  no  liability  could  have  arisen  had  snob  authority  not 
been  delegated,  and  its  performance  had  been  entered  upon  by  some  other 
governmental  agency;  3.  Cases  in  which  the  officer,  though  acting  in  his 
official  capacity,  is  not  discharging  any  municipal  duty,  as  where  a  city  sur- 
veyor is  called  npon  to  make  a  survey,  or  a  city  marshal  or  other  officer  to 
levy  a  writ.  In  respect  to  these  duties  he  is  no  more  the  agent  or  servant 
of  the  city  than  if  he  were  an  officer  of  the  county  or  state,  or  were  a  mere 
private  person  voluntarily  undertaking  their  performance. 

In  the  first  class  are  included  all  those  actions  in  which  a  recovery  is  sought 
upon  the  ground  that  the  municipality,  by  adopting  some  ordinance  or  regu- 
lation, might  have  prevented  the  injury  complained  of.  Thus  when  a  plain- 
tiff alleged  that  he  was  injured  by  the  explosion  of  a  manufactory  of  fire- works 
while  assisting  in  extinguishing  a  fire,  and  that  it  was  the  duty  of  the  city 
iu  which  such  works  were  operated  to  have  suppressed  them  by  exercising 
the  power  granted  to  it  to  prohibit  the  manufacture,  sale,  or  exposure  of  fire- 
works, or  other  inflammable  or  dangerous  articles,  the  allegation  was,  upoa 
demurrer,  held  to  be  insufficient  to  establish  any  liability  against  the  city,  be- 
cause no  person  had  any  right  to  demand  that  the  power  vested  in  the  muni- 
cipality  be  exercised  in  any  particular  way:  McDade  v.  Chester  City,  117  Pa. 
St.  414;  2  Am.  St.  Rep.  681.  When  a  discretion  exists  as  to  doing  or  omitting 
the  performance  of  any  alleged  duty,  or  as  to  the  manner  in  which  it  shall  be 
performed,  and  the  exercise  of  such  discretion  involves  legislative  or  judicial 
action,  there  can  be  no  recovery  of  the  municipality  because  it  failed  to  act, 
or  acted  in  a  particular  manner.  In  one  tbing  the  authorities  "  all  unite,  and 
that  is,  in  affirming  that  no  recovery  can  in  any  event  be  had  wliere  the  neg- 
ligence of  the  municipal  corporation  consists  in  failing  to  perform  a  legis- 
lative, judicial,  or  discretionary  duty,  or  in  simply  performing  such  a  duty  in 
an  improper  method  ":  Anderson  v.  East,  117  lud.  126;  10  Am.  St.  Rep.  35; 
Carr  v.  Northern  Liberties,  35  Pa.  St.  324;  78  Am.  Dec.  342;  Dooley  v.  Sulli- 
van,  112  lud.  451;  2  Am.  St,  Rep.  209;  Kiley  v.  City  of  Kansas,  87  Mo.  103; 
56  Am.  Rep.  443;  Moffitt  v.  Asheville,  103  N.  0.  237;  14  Am.  St.  Rep.  810. 
Therefore,  in  no  instance  can  a  recovery  be  sustained  on  the  ground  that  the 
injuries  complained  of  arose  out  of  the  failure  of  the  municipality  to  enact  an 
ordinance,  the  enactment  of  which  was  within  the  powers  granted  to  its 
common  council:  Wheeler  v.  Pb/inouth,  116  Ind.  158;  9  Am.  St.  Rep.  837; 
City  of  Lafayette  v.  Timherlake,  88  Ind.  330.  Nor  on  the  ground  that  it  had 
enacted  an  ordinance  permitting  the  doing  of  the  act  complained  of,  unless 
such  act  was  necessarily  injurious  or  unlawful:  Burford  v.  Grand  Rapids,  53 
Mich.  98;  51  Am.  Rep.  105;  Forsyth  v.  Atlanta,  45  Ga.  152;  12  Am.  Rep, 
576;  Rivers  v.  Augusta,  65  Ga.  376;  38  Am.  Rep,  787;  Hill  v.  Charlotte,  72 
N.  C.  55;  21  Am.  Rep.  451.  As  to  licensing  acts  necessarily  dangerous  or 
unlawful,  see  Little  v.  Madison,  42  Wis,  643;  24  Am,  Rep.  435;  Stanley  v. 
Davenport,  54  Iowa,  463;  37  An.  Rep.  216. 

Plan  of  Work,  Error  in,  —  As  a  general  rule,  when  to  a  municipality  ia 
delegated  the  authority  of  determining  how  a  duty  shall  be  performed, 
its  erroneous  determination  cannot  result  in  its  liability.     For  instance,  if 
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it  determines  to  construct  works  of  a  public  character  and  for  the  public  bono- 
fit,  and  in  deciding  upon  the  plan  for  their  construction  errs,  so  that  when 
they  are  constructed  in  accordance  with  such  plan  they  are  insnfiScient  to 
accomplish  the  purpose  intended,  and  from  such  insufficiency  a  private  per< 
sou  is  injured,  he  is  without  redress:  City  of  Denver  v.  Capelli,  4  Col.  25;  34 
Am.  Rep.  62;  CMld  v.  Boston,  4  Allen,  41;  81  Am.  Dec.  680;  Fair  v.  Phila- 
delphia, 88  Pa.  St.  309;  32  Am.  Rep.  455;  Merrifield  v.  Wwcester,  110  Mass. 
216;  14  Am.  Rep.  592;  Van  Pelt  v.  Davenport,  42  Iowa,  308;  20  Am  Rep. 
622;  Johnston  v.  District  of  Columbia,  H8  U.  S.  19;  Stackhoute  v.  Lafayette, 
26  Ind.  17;  89  Am.  Dec.  450. 

To  the  rule  exempting  municipalities  from  liability  for  injuries  resulting 
from  the  plan  of  a  public  work,  some  limitation  is  essential,  and  must  be  con> 
ceded.  For  instance,  if  it  is  a  part  of  the  plan,  or  a  necessary  consequenco 
of  its  execution,  that  private  property  must  be  invaded  or  destroyed,  its 
owner  is  nob  without  redress;  for  such  invasion  or  destruction  is  not  an 
object  for  the  accomplishment  of  which  the  municipality  is  authorized  to 
plan.  So,  doubtless,  any  plan  of  a  public  work  which,  if  faithfully  executed, 
must  obviously  result  in  the  creation  and  maintenance  of  a  nuisance  cannot 
be  so  executed  without  creating  a  right  of  action  in  favor  of  one  specially 
damaged  thereby.  Hence  if  the  plan  for  a  public  sewer  requires  its  contents 
to  be  discharged  upon  private  property,  the  municipality  must  respond  in 
damages:  Lehn  v.  San  Francisco,  66  Cal.  76;  Weis  v.  City  of  Madison,  75  Ind. 
241;  39  Am.  Rep.  135.  To  hold  otherwise  would  enable  municipal  author- 
ities, under  the  pretense  of  exercising  their  discretion  in  planning  a  publio 
improvement,  to  willfully  destroy  private  rights  of  property.  In  some  of  the 
cases  the  liability  is  said  to  result  from  negligence  in  exercising  the  power  of 
devising  and  adopting  plans:  City  of  Evansville  v.  Decker,  84  Ind.  325;  43 
Am.  Rep.  86.  But  if  the  liability  of  the  municipality  can  result  from  negli- 
gence in  devising  a  plan,  we  apprehend  that  the  negligence  must  be  gross. 
In  other  words,  that  it  must  be  such  as  to  indicate  a  willful  indifference  to 
probable  injurious  consequences;  and  perhaps  the  liability  of  the  city,  how- 
ever unskillfully  devised  and  inadequate  the  plan  may  be,  must  be  limited 
to  cases  where  the  execution  of  the  plan  "  must  necessarily  cause  an  injury  to 
private  property  equivalent  to  an  appropriation  of  some  enjoyment  thereof 
to  which  the  owner  ia  entitled."  In  such  a  case  the  right  of  the  owner  to 
redress  by  civil  action  must  necessarily  be  affirmed:  Detroit  v.  Beckman,  34 
Mich.  125;  22  Am.  Rep,  507;  Peny  v.  Worcester,  6  Gray,  544;  66  Am.  Deo. 
431;  Stoddard  V.  Saratoga  Springs,  I'll  N.  Y.  261;  Rochester  White  Lead  Co. 
T.  City  of  Rochester,  3  N.  Y.  463;  53  Am.  Dec.  316;  Ashley  v.  Port  Huron, 
35  Mich.  296;  24  Am,  Rep.  552;  Seymour  v.  Cummins,  119  Ind.  148. 

Classification  of  Cases  of  Non-Ualniity,  though  Duty  is  not  Discretionary.  — In 
the  second  and  third  class  of  cases  are  included  those  in  which  the  municipality 
or  its  officers  or  agents  have  been  guilty  of  some  wrongful  act  or  omission  of 
which  it  cannot  be  truly  said  that  they  had  a  discretion  to  act  or  to  omit  to  act, 
as  in  their  judgment  seemed  best,  but  in  respect  to  which  the  immunity  from 
liability  rests  either  upon  the  ground  that  the  municipality  was  but  a  mere 
instrumentality  of  the  btate,  or  the  officer  whose  wrongful  act  or  omission 
has  caused  the  injury  was,  tliough  not  acting  in  the  discharge  of  any  govern- 
mental function,  charged  with  a  duty  prescribed  and  limited  by  law,  and  in 
respect  to  which  he  was  the  servant  and  agent  of,  and  controlled  by  the  law, 
and  not  the  agent  or  servant  of  nor  controlled  by,  the  municipality.  Speak- 
ing upon  this  subject,  the  supreme  court  of  South  Carolina  said:  "There  ia 
oo  statute  in  this  state  authorizing  an  action  against  a  municipal  corporation 
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for  non-feasance  as  to  a  public  duty.  The  general  doctrine  is,  that  civil  or  ma> 
nicipal  corporations  are  public  in  their  nature,  but  instrumentalities  of  the 
state  which  incorporates  them  to  assist  the  state  in  more  effectually  dischar- 
ging its  duty.  The  powers  conferred  on  such  corporations  are  not  always 
uniform,  but  they  geuerully  relate  to  tlie  administration  of  justice,  the  sup* 
port  of  the  poor,  the  establishment  and  repairs  of  highways,  etc.,  all  of  which 
are  matters  of  state  as  distinguished  from  local  concern.  It  seems  to  have 
been  considered,  that  as  the  state  cannot  be  sued,  these  governmental  agents 
of  the  state  should  not  be  lial>le  in  an  action  of  tort  for  either  non-feasance 
or  misfeasance;  that  they  are  not  liable  in  case,  or  trespass,  or  other  form  of 
civil  action  for  neglect  of  public  duty,  unless  such  liability  be  expressly  de- 
clared by  statute  ":  Black  v.  City  of  Columbia,  19  S.  0.  412;  45  Am,  Rep.  785, 
790;  Fowle  v.  Alexandria,  3  Pet.  398. 

Public  Duties,  Liability  in  Discharge  of.  —  As  already  remarked,  the  fact  that 
a  duty  is  partly  public  does  not  uecessarily  exonerate  the  municipality  fr<>ni 
liability,  for  the  reason  that  there  are  some  public  duties  which  municipal- 
ities are  deemed  to  have  assumed  in  consideration  of  the  privileges  conferred 
by  their  charters,  and  it  is  not  probable  that  any  test  can  be  formulated  upon 
which  all  the  courts  will  agree,  aud  from  which  one  can  always  determine 
whether  a  duty  is  public  in  the  sense  that  relieves  a  municipality  from 
liability  for  negligence  consisting  either  in  its  non-performance  or  its  per- 
formance in  a  careless  and  injurious  manner.  If  the  duty  of  performance 
arises  from  the  special  provisions  of  the  municipal  charter,  instead  of  from 
general  laws  applicable  to  all  municipalities,  this  fact  may  sometimes  be  de- 
cisive, the  inclination  of  the  courts  being  to  exonerate  the  municipality  from 
liability  where  the  duty  is  not  imposed  by  its  charter.  The  impossibility  of 
the  municipality  receiving  benefit  from  the  performance  of  a  duty  is  also 
entitled  to  great  consideration.  Perhaps  the  leading  case  upon  this  subject 
is  Hill  V.  City  of  Boston,  122  Mass.  3U;  23  Am.  Rep.  332.  The  plaintiff  in 
that  case  sought  to  recover  for  injuries  suffered  while  attending  a  public 
school  from  the  unsafe  condition  of  a  stairway  in  the  school-house.  There 
was  no  special  provision  in  the  charter  of  the  city  prescribing  its  duties  in 
the  construction,  maintenance,  and  repair  of  school-houses,  and  whatever 
was  due  from  it  resulted  from  provisions  in  the  general  statutes  of  the  state, 
equally  applicable  to  all  municipalities.  The  decision  of  the  court  was  writ- 
ten by  Chief  Justice  Gray,  and  in  it  municipal  liability  was  more  thoroughly 
considered  than  in  any  other  opinion  coming  within  our  observation,  and  the 
conclusion  which  the  learned  judge  reached,  and  the  arguments  used,  and  the 
authorities  cited  by  him  stroiii^Iy  tend  to  the  denial  of  municipal  liability  in 
many  instances  in  which  such  liability  is  conceded  by  the  weight  of  author- 
ity upon  the  snbject.  Especially  is  this  true  in  regard  to  lial>ility  for  negli- 
gence in  the  maintenance  and  repair  of  public  bridges  and  highways.  The 
judge  commenced  by  saying  that  "  we  bad  supposed  it  to  be  well  settled 
in  this  commonwealth  that  no  private  action,  unless  authorized  by  express 
statute,  can  be  maintained  against  a  city  for  the  neirlect  of  a  public  duty 
imposed  upon  it  by  law  for  the  benefit  of  the  public,  and  from  the  per- 
formance of  which  the  corporation  receives  no  profit  or  advantage."  That 
the  supposition  with  which  the  learned  judge  began  bia  investi<;ation8  was 
by  them  strengthened  into  immovable  conviction  is  apparent  from  the  fol- 
lowing extract  from  the  closing  passages  of  his  opinion:  "  We  find  it  difficult 
to  reconcile  the  view  that  the  mere  acceptance  of  a  municipal  charter  is  to 
be  considered  as  conferring  such  a  benefit  upon  the  corporation  ai  will  ren- 
der it  liable  to  private  action  for  neglect  of  the  duties  thereby  imposed  upon 
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it  with  the  doctrine  that  the  purpose  of  the  creation  of  mnnicipal  corpora* 
tion  by  the  state  is  to  exercise  a  part  of  its  powers  of  government, —  a  doc- 
trine universally  recognized,  and  which  has  nowhere  been  more  atrongly 
asserted  than  by  the  supreme  court  of  the  United  States  in  the  oplnioua 
delivered  by  Mr.  Jastice  Hunt  in  United  States  r,  Raulrocui  Co.,  17  Wall. 
322,  329,  and  by  Mr.  Justice  Clifford  in  Laramie  v.  Albany,  92  U.  S.  307, 
308.  But  however  it  may  be  where  the  duty  in  question  is  imposed  by  the 
charter  itself,  the  examination  of  the  authorities  confirms  us  in  the  conclu- 
sion that  a  duty  which  is  imposed  upon  an  incorporated  city,  not  by  the 
terms  of  its  charter,  nor  for  the  profit  of  the  corporation,  pecuniarily  or  other- 
wise, but  upon  the  city  as  the  representative  and  agent  of  the  public  and 
for  the  public  benefit,  and  by  a  general  law  applicable  to  all  cities  and  towns 
in  the  commonwealth,  and  a  breach  of  which  in  the  case  of  a  town  would 
give  no  right  of  private  action,  is  a  duty  owing  to  the  public  alone,  and  a 
breach  thereof  by  a  city,  as  by  a  town,  is  to  be  redressed  by  prosecution  ia 
behalf  of  the  public,  and  will  not  support  an  action  by  an  individual,  even  if 
he  sustains  special  damage  thereby." 

In  New  Hampshire,  an  action  was  brought  by  a  person  injured  by  reason 
of  his  horse  taking  fright  at  a  stream  of  water  thrown  from  a  hydrant  which 
was  being  tested  by  the  fire  department  of  a  city  for  the  purpose  of  ascer- 
taining its  capacity  and  utility  in  supplying  water  to  extinguish  fires.  The 
duties  of  the  oflBcers  whose  negligence  was  complained  of  were prestTil)ed  by 
general  laws,  and  not  by  special  municipal  charter,  and  the  principles  ap- 
plicable to  the  case  were  manifestly  identical  to  those  applied  to  the  case 
last  cited,  and  so  the  court  ruled,  saying:  "No  private  action,  in  the  absence 
of  a  statute  giving  it,  can  be  maintained  against  a  city  for  the  neglect  of  a 
public  duty  imposed  upon  it  by  law  for  the  benefit  of  the  public,  and  from 
the  performance  of  which  the  corporation  receives  no  profit  or  advantage. 
To  charge  a  corporation  with  damages  for  injuries  arising  from  misfeasance 
and  nei^Iect  of  duty,  no  statute  fixing  the  liability,  there  must  be  acts  posi- 
tively injurious  committed  by  authorized  agents  or  officers  in  the  course  of 
the  performance  of  corporate  powers,  or  in  the  execution  of  corporate  duties, 
in  distinction  from  those  done  in  a  public  capacity  as  a  governing  agency  ": 
Edijerly  v.  Conrord,  62  N.  H.  8;  13  Am.  St.  Rep.  53-3,  535;  Clark  v.  Man- 
cJiester,  62  N.  H.  577.  Upon  the  same  principle  the  liability  of  municipal- 
ities for  negligence  in  not  providing  suitable  apparatus  and  a  sufficient 
supply  of  water  to  extinguish  fires  is  denied:  Wriyht  ▼.  City  Council  o/ 
Au.justa,  78  Ga.  241;  6  Am.  St.  Rep.  256. 

Public  Dutiet  Voluntarily  Assumed. — In  the  cases  to  which  we  have  re« 
ferred,  the  duty  was  imposed  by  general  law,  and  the  municipality  had  no 
tegal  ri>>ht  to  refuse  to  perform  it.  But  if  the  duty  ia  of  a  public  nature, 
and  is  one  from  the  performance  of  which  the  municipality  can  derive  no 
gain,  it  is  not  material  that,  instead  of  being  compelled  by  statute,  it  is  volun- 
tarily assumed  by  statutory  permission.  "The  motive  and  the  object  are 
the  same,  though  in  some  instances  the  legislature  determines  finally  the 
necessity  or  expediency,  and  in  others  it  leaves  the  necessity  or  expediency 
to  be  determined  by  the  towns  themselves.  But  when  determined,  and  when 
the  service  has  been  entered  upon,  there  is  no  good  reason  why  a  liability  to  a 
private  action  should  be  imposed  when  a  town  voluntarily  enters  upon  such 
a  beneficial  work,  and  withheld  when  it  performs  the  service  under  the  re- 
quirement of  an  imperative  law.  To  make  such  a  distinction  would  not  have 
the  effect  to  encourage  towns  in  making  liberal  provision  for  the  public  good. 
It  is  well  known  that  many  towns  in  Massachusetts,  not  bound  to  do  so^ 
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voluntarily  maintain  high  schools.  It  is  not  to  be  supposed  that  the  legis* 
lature  have  intended  to  make  such  towns  liable  to  private  actions,  when 
towns  required  to  maintain  high  schools  would  be  exempt.  On  the  other 
hand,  it  has  been  recognized  in  numerous  cases,  in  this  state  and  elsewhere, 
that  the  question  of  the  liability  of  towns  does  not  rest  upon  this  distinction: 
Bigelow  v.  Randolph,  14  Gray,  541;  Hafford  v.  New  Bedford,  16  Gray,  297; 
Ftsher  V.  Boston,  104  Mass.  87;  6  Am.  Rep.  196;  Clark  v.  Waltham,  128  Mass. 
667;  Eastman  v.  MeredUh,  36  N.  H,  284;  72  Am.  Dec  302;  Wixon  v.  Newport^ 
13  R.  I.  454;  43  Am.  Rep.  35;  Richmond  v.  L<mg,  17  Gratt.  375;  94  Am.  Deo. 
461":  Tindley  v.  Salem,  137  Mass.  171;  50  Am.  Rep.  289,  294.  Hence  if  au. 
thority  is  given  by  statute  to  maintain  workhouses  or  almshouses  to  relieve 
poor  and  indigent  persons,  the  fact  that  the  municipality,  acting  under  the 
permission  of  the  statute,  maintains  such  workhouses  does  not  make  their 
maintenance  any  the  less  a  public  duty,  and  the  city  is  exempt  from  liability 
to  the  same  extent  as  if  their  maintenance  had  been  compulsory  instead  of 
permissive;  nor  can  the  city  be  held  answerable  on  the  ground  that  soma 
revenue  is  derived  from  the  labor  of  the  inmates,  if  the  institution  is  not 
conducted  with  a  view  to  pecuniary  profit:  Ctirran  v.  Boston,  151  Mass.  505; 
21  Am.  St.  Rep.  465.  Many  other  cases  may  be  cited  in  which  the  general 
principle  is  declared,  that  a  municipality  is  not  answerable  for  the  acts  or 
neglects  of  its  officers  or  agents  intrusted  with  the  discharge  of  a  public  duty: 
Stetoari  v.  Neto  Orleans,  9  La,  Ann.  461;  61  Am.  Dec.  218;  County  Comni'rt 
▼.  Duckett,  20  Md.  468;  83  Am.  Deo.  557;  Gibbet  v.  Beaufort,  20  S.  C.  213j 
Moffitt  V.  Asheville,  103  N.  0.  237;  14  Am.  St.  Rep.  810;  Eastman  v.  Mere- 
dith, 36  N.  H.  284;  72  Am.  Dec.  302;  Brown  v.  Guyandotte,  34  W.  Va.  299; 
Oliver  v.  Worcester,  102  Mass.  489;  3  Am.  Rep.  485;  Richmond  v.  Long,  17 
Gratt.  375;  94  Am.  Dec.  461;  Bailey  v.  New  York,  3  Hill,  531;  38  Am.  Dec 
669;  Maxmilian  v.  New  York,  62  N.  Y.  60;  20  Am.  Rep.  468;  City  qf  Lafay. 
tUe  V.  Timherlake,  88  Ind.  330. 

Public  Duties  Imposed  by  Municipal  Charters.  —  The  fact  that  the  duty 
was  imposed  by  the  charter  instead  of  by  a  general  law  has  not  always  been 
regarded  as  controlling.  Thus  where  it  was  part  of  the  policy  of  the  state 
to  secure  the  safety  of  steam-boilers  within  its  limits,  by  providing  for  their 
inspection,  and  with  respect  to  one  municipality  this  duty  was,  by  its  char> 
ter,  devolved  upon  it,  and  it  was  therefore  contended  that  the  city  was 
answerable  for  damages  alleged  to  have  been  occasioned  by  the  negligence 
of  an  inspector  appointed  by  it,  the  supreme  court  of  the  state,  denying 
this  liability,  said:  "The  state  has  seen  fit  to  attempt  by  legislation  to 
secure  the  safety  of  steam-boilers  within  its  limits,  and  for  this  purpose  has 
provided  for  the  appointment  of  inspectors  in  the  several  congressional  dis- 
tricts into  which  the  state  is  divided.  If  the  legislature  had  provided  for 
the  appointment  of  inspectors  by  the  several  cities  within  their  respective 
limits  by  the  same  statutes  under  which  the  governor  acts  in  making  similar 
appointments,  it  would  be  difficult  to  maintain  that  the  city  would  be  liable 
(or  the  inspector's  negligence  without  also  maintaining  that  the  governor 
would  likewise  be  liable  for  the  negligence  of  his  appointees.  Both  the  city 
and  the  governor  would  be  acting  intlie  discharge  of  a  publio  duty,  and  the 
duties  to  be  performed  by  the  person  appointed  are  also  public  The  duty 
of  inspection  of  boilers  is  recognized  by  the  statute  as  governmental.  The 
object  of  the  inspection  is  to  protect  all  citizens  from  danger,  who  may  come 
in  contact  with  the  boiler,  or  who  may  be  exposed  in  any  way  to  danger 
from  its  unsafe  condition.  The  city  of  New  Haven,  as  such,  has  no  pecuni« 
ary  or  individual  or  private  interest  in  the  matter,  and  although  the  power 
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of  the  city  over  the  subject  is  conferred  by  the  charter,  and  not  by  the  gen- 
eral law,  yet  the  city  must,  we  think,  be  regarded  as  the  agent  of  the  gov- 
ernment, and  acting  for  the  state,  and  not  for  itself,  in  making  the  appointment 
of  inspectors,  and  therefore  not  liable  for  the  inspector's  negligence  ":  Mead 
V.  New  IJaven,  40  Conn.  72;  16  Am.  Rep.  U. 

Public  StreeU,  Caaea  Holding  Duty  in  Respect  to,  ia  Public,  and  not  Municipal. 
—  In  putting  or  keeping  in  proper  condition  and  repair  the  streets  of  a  muni- 
cipality, its  officers  discharge  or  fail  to  discharge  a  duty  public  in  its  char- 
acter, and  from  which  it,  in  our  judgment,  receives  no  special  benefit  or  profit. 
Doubtless,  its  residents  use  its  streets  more  frequently  than  residents  of 
other  parts  of  the  state,  and  in  tiiat  sense  reap  a  greater  benefit  from  them. 
But  this  ifl  more  emphatically  true  of  the  public  schools,  and  as  to  them  we 
believe  it  ia  conceded  that  the  municipality  and  its  officers  exercise  govern- 
mental functions,  for  a  mistaken  or  negligent  exercise  of  which  no  liability 
can  accrue  against  the  municipality.  In  several  of  the  states,  therefore, 
where  the  law,  whether  contained  in  the  charter  or  elsewhere,  merely  con* 
fers  upon  the  municipality  or  certain  of  its  officers  authority  to  lay  out,  es- 
tablish, or  repair  public  streets,  without  expressly  making  the  municipality 
answerable  for  negligence,  no  recovery  can  be  sustained  against  it  for  inju- 
ries suffered  by  the  failure  to  keep  the  streets  in  proper  repair,  or  for  any  ob- 
struction or  defect  in  them.  In  California,  an  action  was  brought  to  recover 
compensation  for  injuries  sustained  in  falling  through  a  bridge  which  was 
part  of  the  public  street.  The  charter  of  the  city  provided  that  its  common 
council  should  have  power  to  cause  the  streets  to  be  cleaned  and  repaired, 
and  the  plaintiff  insisted  "that,  the  power  being  conferred,  a  correlative  duty 
is  imposed,  and  a  consequent  liability  for  non-performance  of  such  duty  arises 
in  favor  of  individuals  who  may  have  suffered  injury  by  reason  of  its  non- 
performance." But  the  court  answered  that  the  duty  was  by  the  terms  of  the 
statute  imposed  upon  the  officers,  rather  than  upon  the  municipality,  and  that 
the  result  of  the  reasoning  in  favor  of  the  plaintiff  was  to  affirm  the  lial)ility  of 
the  officers,  rather  than  of  the  city,  and  further,  that  incorporated  cities  were, 
under  the  laws  of  the  state,  "mere  governmental  instruments  formed  under 
the  state  laws  for  the  purposes  of  internal  administration,  ....  not  distin- 
guishable in  principle  from  counties  created  by  la^  for  the  same  purpose, "and 
as  the  latter  were  not  liable,  neither  were  the  former:  Winbigler  v.  Los  An- 
gelea,  45  Cal.  36;  Tranter  v.  Sacramento,  61  Cal.  271;  CAop«  v.  City  q/  Eureka, 
78  Cal.  588;  12  Am.  St.  Rep.  113.  The  decisions  of  Arkansas,  Connecticut, 
Massachusetts,  Michigan,  New  Jersey,  and  Vermont  are  in  harmony  with 
those  of  California  upon  this  subject,  and,  in  the  absence  of  any  statute  im- 
posing liability  npnn  the  city,  hold  that  a  person  injured  by  defects  in  or  non- 
repair of  public  streets  is  without  redress  by  action  against  the  municipality: 
ArkadelpJiia  v.  Windham,  49  Ark.  139;  4  Am.  St.  Rep.  32;  Young  v.  City 
Council  etc.,  20  S.  C.  116;  47  Am.  Rep.  827;  Navaaotoa  v.  Pearce,  46  Ter. 
525;  26  Am.  Rep.  279;  Detroit  v.  Blackeby,  21  Mich.  84;  4  Am.  Rep.  250; 
McCut'heon  v.  Homer,  43  Mich.  483;  38  Am.  Rep.  212;  Barry  v.  CUy  of  Low- 
ell, 8  Allen,  127;  85  Am.  Dec.  690;  Young  v.  Commiasioners,  2  Nott  &,  McC. 
637;  Hillv.  Cty  qf  Boston,  122  Mass. •344;  23  Am.  Rep.  332;  French  v.  CUy. 
of  Boston,  129  Mass.  592;  37  Am.  Rep.  393;  Hewison  v.  City  of  New  Haven, 
3Z  Conn.  475;  9  Am.  Rep.  342;  Pray  v.  Mayor  qf  Jeraty  City,  32  N.  J.  L. 
394;  Bates  v,  Rutland,  62  Vt.  178;  22  Am.  St.  Rep.  95;  though  in  some  of 
these  states  there  now  exists  municipal  liability,  expressly  created  by  statute: 
City  of  Grand  Rapids  v.  JKymon,  46  Mich.  516;  Dolton  v.  VUlage  of  AUiitm, 
CO  Mich.  129;  Cromarty  v.  Boston,  127  Mass.  329;  34  Am.  Rep.  SSI. 
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Public  Streets,  Cases  Affirming  Municipal  Liability  for  Negligence  in  Respect 
to.  —  The  ground  upon  which  municipal  liability  is  denied  is  the  obvious  one 
that  the  duty  of  keeping  the  streets  in  repair  is  a  public  duty,  from  the  per- 
formauce  of  which  the  municipality  derives  no  emolument  or  special  advan- 
tage;  and  the  mere  fact  that  it  was  created  in  and  by  the  charter  does  not 
result  in  any  implied  contract  on  the  part  of  the  city  that  it  will  exercise  it 
without  error  or  negligence.  While,  in  our  judgment,  these  reasons  are  both 
pertinent  and  convincing,  there  is  no  doubt  that  such  is  not  the  judgment  of 
a  decisive  majority  of  the  courts  of  this  country,  both  state  and  natiouaL 
They  proceed  upon  the  ground  that  the  duty  of  keeping  in  repair  and  ia 
proper  and  safe  condition  all  highways  within  a  city  is  peculiarly  a  munici- 
pal  duty,  —  one  which  is  rarely,  if  ever,  confided  to  any  other  than  municipal 
authority,  — and  that  the  existence  of  this  duty  implies  that  redress  shall  be 
accorded  in  the  courts  to  any  one  injured  by  its  non-performance  or  misper> 
formauce.  While  in  many  of  the  cases  the  power  of  the  municipality  is  con* 
ferred  by  its  charter,  this  does  not  appear  to  be  essential,  and  the  liability 
of  the  municipality  has  been  affirmed  when  the  statute  imposing  the  duty 
was  to  be  found  in  the  general  laws  of  the  state,  as  well  as  where  it  was  implied 
from  the  terms  of  the  charter:  Cleveland  v.  King,  132  U.  S.  295;  Cardington 
V.  Fredericks,  46  Ohio  St.  442.  Nor  does  it  seem  to  be  essential  that  the 
duty  shall  rest  upon  an  express  legislative  command.  It  is  sufficient  that 
the  power  to  control,  improve,  and  repair  the  streets  within  its  boundaries 
is  conferred  upon  the  municipality,  and  it  is  provided  with  means  which,  if 
exercised,  will  enable  it  to  execute  the  power  granted:  Hutson  v.  Mayor  etc., 
9  N.  Y.  163;  59  Am.  Dec.  526;  AlbriUin  v.  JIuiUsvtUe,  60  Ala.  486;  31  Am. 
Rep.  46:  NoUe  v.  Richmond,  31  Gratt.  271;  31  Am.  Rep.  726;  Erie  v. 
Schxoingle,  22  Pa.  St.  384;  60  Am.  Dec.  87;  O'Neill  v.  New  Orleans,  30  La. 
Ann.  220;  31  Am.  Rep.  221;  Hitchinsv.  Mayor  of  Frostburg,  68  Md.  100;  6  Am. 
St.  Rep.  422.  The  duty  of  the  municipality  with  respect  to  its  streets  is  treated 
as  mmisterial,  and  it  is  therefore  held  liable  for  any  injuries  resulting  from 
negligence  in  the  performance  or  non-performance  of  such  duty,  whether  it  re- 
sults in  a  defect  in  a  street  or  sidewalk  from  which  injury  follows  to  a  person 
using  it  with  due  carei  provided  the  defect  is  one  of  which  the  municipality 
and  its  officers  had  notice,  or  of  which  they  could  not  be  ignorant  without 
being  negligent  in  the  discharge  of  their  duties:  Bradford  v.  Mayor  of  An- 
niston,  92  Ala.  349;  25  Am.  St.  Rep.  60;  Baltimore  City  v.  Mairiott,  9  Md. 
160;  66  Am.  Dec.  326;  Taylw  v.  Cumberland,  64  Md.  68;  Cline  v.  Crescent 
City  Ry  Co.  and  City  of  New  Orleans,  43  La.  Ann.  327;  26  Am.  St.  Rep.  187; 
note  to  Browning  v.  City  of  Springfield,  63  Am.  Dec.  350-357;  Weisenberg  v. 
Appleton,  26  Wis.  56;  7  Am.  Rep.  39;  Saulsbury  v.  Ithaca,  94  N.  Y.  27;  46 
Am.  Rep.  122;  Peoria  v.  Simpson,  110  111.  294;  51  Am.  Rep.  683;  St.  Paul 
V.  Seitz,  3  Minn.  297;  74  Am.  Dec.  753;  Cleveland  v.  King,  132  U.  S.  295, 
303;  Clark  v.  Richmond,  83  Va.  355;  6  Am.  St.  Rep.  281;  Anderson  v.  E'tst^ 
117  Ind.  126;  10  Am.  St.  Rep.  35;  Maus  r.  Springfield,  101  Mo.  613;  20 
Am.  St.  Rep.  634;  Farquar  v.  Roseburg,  18  Or.  271;  17  Am.  St.  Rep.  732; 
Mandersclud  v.  City  of  Dubuque,  29  Iowa,  73;  4  Am.  Rep.  196;  Board  of 
Comm'rs  v.  Topeka,  39  Kan.  197;  Young  v.  Village  of  Waterville,  39  Minn. 
196;  Village  of  Ponca  v.  Crawford,  23  Neb.  662;  8  Am.  St.  Rep.  144;  City  oj 
Denver  v.  Dean,  10  Col.  375;  3  Am.  St.  Rep.  594;  Olson  v.  City  of  Chii>p<W(t 
FalU,  71  Wis.  558;  Whitfield  v.  City  of  M>-ridinn,  66  Miss.  570;  14  Am.  St. 
Rep.  596;  City  ofOlattic  v.  Mizee,  48  Kan.  435;  ante,  p.  308.  In  some  of  the 
states,  the  liability  of  municipalities  for  injuries  suffered  in  the  public  streets 
has  been  affirmed  in  exceptional  cases,  to  which  the  application  of  well  settled 
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le^al  principles  ought  to  have  led  to  a  different  result.  Thus  where  a  city 
adopted  an  ordinance  prohibiting,  onder  the  penalty  of  a  tine,  "any  sport, 
play,  or  exercise  that  might  produce  bodily  injury,  or  endanger  property  on 
any  street,  square,  or  alley  within  the  city  limits,"  it  was  held  that  the  city 
mi^ht  be  answerable  for  injuries  suffered  by  plaintiff  while  crossing  a  side- 
walk, **  inflicted  by  a  sled  on  which  a  number  of  boys  were  coasting  on  the 
■now,  which  at  the  time  covered  the  streets  and  the  sidewalks,"  unless  it 
appeared  that  vigorous  efforts  were  made  to  enforce  the  ordinance:  Taylor 
V.  Mayor  qf  Cumberland,  64  Md.  68;  54  Am.  Rep.  759.  But  it  is  mani- 
fest that  the  enforcement  of  an  ordinance  of  this  character  must  depend  on 
the  skill  and  vigilance  of  the  police;  and  as  the  city  is  never  answerable  for 
their  negligence  of  inaction,  it  ought  not  to  be  held  liable  for  their  not  en- 
forcing its  ordinance  against  coasting:  City  of  Lafayette  v.  Timbzrlake,  88 
Ind.  3.30;  Faulkner  v.  City  of  Aurora,  85  Ind.  130;  44  Am.  Rep.  1;  Hchultz  v. 
City  of  Milwaukee,  49  Wis.  254;  35  Am.  Rep.  779. 

If  a  city  undertakes  to  repair  or  improve  a  street,  it  is  also  liable  for  the 
neglect  of  its  officers  or  agents  in  leaving  the  street  in  dangerous  condition 
without  proper  guards  or  signals  to  prevent  accidents  or  warn  travelers  of 
danger:  St.  Paul  v.  Seitz,  3  Minn.  297;  74  Am.  Dec.  753;  Kimball  v.  Batk, 

38  Me.  219;  61  Am.  Dec.  243;  Barney  Dumping-boat  Co.  v.  New  York,  40 
Fed.  Rep.  50.  Negligence  may  consist  of  permitting  a  dangerous  object  or 
obstruction  to  remain  in  a  street,  as  well  aa  permitting  it  to  become  or  con- 
tinue out  of  repair.  Hence  a  city  is  answerable  for  injuries  suffered  by  a 
child  of  tender  years  from  dangerous  machinery,  which  was  permitted  to  be 
and  remained  unguarded  for  many  years  in  a  public  highway:  Osage  City  v. 
Larkin,  40  Kan.  206;  10  Am.  St.  Rep.  186.  Furthermore,  the  safety  of  per- 
sons lawfully  and  prudently  upon  a  public  street  may  be  endangered  without 
the  street  itself  being  out  of  repair,  as  where  there  are  dangerous  excavations 
by  the  side  of  it,  or  walls  or  other  objects  in  it  from  the  falling  of  which 
travelers  may  probably  be  injured.  In  such  a  case,  if  the  wall  or  other  stand- 
ing object  is  in  a  dangerous  condition,  and  therefore  liable  to  fall,  or  the  ex- 
cavation is  one  into  which  a  prudent  traveler  may  probably  fall,  and  the 
city  has  notice  of  the  danger,  it  may  become  answerable  to  one  injured  from 
its  failure  to  erect  barriera  by  the  side  of  the  excavation  or  to  have  the  in- 
secure wall  demolished  or  strengthened:  Baaaett  v.  City  of  St.  Joseph,  53  Mo. 
290;  Kiley  v.  Kanitas,  87  Ma  103;  56  Am.  Rep.  443;  Parker  v.  City  of  Macon, 

39  Ga.  129;  99  Am.  Dec  486;  CUy  qf  Olathe  v.  Mizee,  48  Kan.  435;  ante, 
p.  308. 

The  cases  to  which  we  have  referred  aa  maintaining  the  liability  of  cities  for 
damages  resulting  from  the  non-repair  of  streets  related  to  injuries  received 
by  persons,  or  from  their  or  their  animals  being  hurt  while  passing  over  such 
streets,  from  some  defect  therein.  In  the  states  where  municipal  liability  is 
eonceded  for  negligence  in  maintaining  streets,  such  liability  may  also  arise 
where  real  property  is  injured  or  damaged.  Thus  embankments  may  be  so 
constructed  aa  to  prevent  the  natural  flow  of  water,  and  the  culverts  in  such 
embankments  may  be  altogether  insufficient  to  permit  the  passage  through 
them  of  Buch  water  as  must  reasonably  be  expected,  or  drains  or  gutters 
may  be  insufficient  or  so  negligently  constructed  that  they  will  cause  the 
overflow  of  water  upon  the  premises  of  property-holdera.  The  liability  of 
nnnicipalities  for  defects  in  and  want  of  repair  of  sewers  was  considered  in 
the  note  to  Chalkley  v.  City  of  Richmond,  29  Am.  St.  Rep.  737-741,  and  there- 
fore will  not  here  be  treated  in  detail.  It  is  sufficient  here  to  state  that  for 
Bcgligencc  in  their  construction,  maintenance,  or  repair,  every  city  is  answer* 
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«ble  to  ths  same  extent  as  for  negli<:;ence  in  respect  to  other  parts  of  the 
street,  whether  such  negligence  results  in  personal  injury,  as  where  a  sewer 
is  left  open  without  guard  or  signal,  or  in  injuries  to  property  by  fiooiling  or 
by  depositing  offensive  material  upon  or  in  such  close  proximity  to  it  as  to 
depreciate  its  value  by  rendering  it  uuhealthful  or  highly  disagreeable  to 
the  senses:  City  Council r.  Oilmer,  ii3  AIa.  116;  70  Am.  Dec.  562;  Fort  Wayne 
V.  Coombs,  107  Ind.  75;  57  Am.  Rep.  8-';  Chnlkley  v.  Richmond,  88  Va.  402; 
29  Am.  St.  Rep.  730,  and  note;  Cooler  v.  City  of  Dallas,  83  Tex.  239;  29  Am. 
St.  Rep.  645;  Mayor  of  Froslburg  v.  Dufty,  70  Md.  47;  Spamjlerv.  San  Fran- 
Cisco,  84  Cal.  12;  18  Am.  St.  Rep.  158;  Froitburg  v.  Hitcldm,  70  Md.  56; 
Hardy  y.  Brooklyn,  90  N.  Y.  435;  43  Am.  Rep.  182.  The  same  rule  applies 
to  embankments,  culverts,  dams,  drains,  and  reservoirs,  when,  through 
negligence  or  carelessness  in  their  maintenance,  lands  are  flooded  or  other- 
wise damaged:  Ross  V.  Matiison,  1  Iiid.  281;  48  Am.  Dec.  361;  Wallace  v. 
City  of  MuHtatine,  4  G.  Greene,  373;  61  Am.  Dec.  131;  Rochester  White  Lead 
Co.  y.  Rochester,  3  N.  Y.  463;  53  Am.  Dec.  316;  Peri-y  v.  Worcester,  6  Gray, 
544;  66  Am.  Dec.  4:U;  Cooper  v.  City  of  Dallas,  83  Tex.  239;  29  Anu  St. 
Rep.  645;  Aldioorth  v.  Lynn,  153  Mass.  63;  25  Am.  St.  Rep.  60S. 

Public  Streets,  Defects  in  Plan  of  Improvement.  — Negligence  or  carelessness 
in  respect  to  streets  and  sewers  of  which  we  have  spoken  as  leading  to  muni- 
cipal  liability  relates  rather  to  the  mode  in  which  a  plan  or  system  is  carried 
oat  than  to  the  system  itself.  In  determining  whether  a  street  shall  be  laid 
out  or  improved,  or  the  manner  of  its  improvement,  the  municipality  exer- 
cises quasi  legislative  or  judicial  functions,  and  from  error  or  mistake  therein, 
as  a  general  rule,  no  liability  results.  Hence  the  statement  is  frequently 
made  in  the  opinions  of  the  courts,  that  while  liability  may  exist  for  neg- 
ligence in  the  execution  of  a  plan,  it  cannot  arise  from  a  defect  in  the  plan 
itself.  This  rule,  while  of  general,  is  not  of  universal  application.  For  a 
mere  error  of  judgment  on  the  part  of  the  officers  of  a  municipality  not  so 
gross  as  to  support  the  inference  of  imbocility  or  willful  inattention,  a  city  is 
not  answerable,  though  as  a  result  of  such  error  public  works  are  constructed 
from  which  injury  results  to  persons  or  property:  Note  to  Chalklry  v.  City  of 
Richmond,  29  Am.  St.  Rep.  737,  738;  Urqtthart  v.  Ogdeiisburg,  91  N.  Y.  67;  43 
Am.  Rep.  655.  The  tendency  of  the  more  recent  decisions  is  to  affirm  that 
"  any  particular  plan  that  may  be  adopted  must  be  a  reasonable  one  ":  UitrJdna 
r.  Mayor.  68  Md.  100;  6  Am.  St.  Rep.  422.  This  subject  was  carefully  exam- 
ined in  Oould  V.  Topeka,  32  Kan.  485,  49  Am.  Rep.  496,  and  the  following  con- 
clusions reached:  "The  control  of  the  streets  of  cities  was  not  put  into  their 
hands  for  the  purpose  that  they  might  plan  or  order  that  the  streets  should 
be  made  dangerous  or  unsafe  for  the  public  to  travel  thereon,  nor  was  such 
control  put  into  their  hands  for  the  purpose  that  they  might  plan  or  order 
that  the  streets  should  remain  in  an  unsafe  or  dangerous  condition  if  previ- 
ously dangerous,  but  such  control  was  given  to  them  for  the  sole  purpose 
that  they  should  make  and  keep  the  streets  safe  and  convenient  for  the  trav- 
eling pul>lic;  and  we  think  it  was  put  into  their  hands  as  a  mandatory  duty, 
which  they  have  no  right  or  discretion  to  evade  or  avoid.  If  a  city  should 
plan  or  arrange  that  a  street  should  be  made  unsafe  and  dangerous,  we 
should  be  inclined  to  think  that  it  would  so  transcend  its  powers  as  given  to 
it  by  the  legislature,  and  so  violate  its  duties  as  imposed  upon  it  by  the  legisla- 
ture, that  it  would  be  liable  for  any  injury  which  might  occur  to  any  individual 
by  reason  of  such  unwise  action.  Such  action  would  be  sul>dtantial!y  the  same 
as  planning  and  creating  a  pa!)lic  nuisance.  Can  a  city,  by  planning  that  a 
cistern  ahould  be  leit  uncovered  in  the  middle  of  a  publie  street,  avoid  all 
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liability  for  injuries  that  may  occur  by  reason  of  some  person's  falling  into  it 
in  the  night-time,  without  fault  on  his  part,  when,  on  the  otlier  hand,  it  would 
b«  liable  if  the  cistern  were  left  uncovered  by  the  person  who  constructed  ijy 
or  was  afterward  uncovered  by  some  other  person,  and  notice  of  ita  condi- 
tioa  had  been  given  to  the  city  officers  7  Is  such  a  distinction  founded  in 
reason  ?  2  Thompson  on  Negligence,  pp.  734,  735,  836,  sees.  2,  3,  and  noteaj 
pp.  7(J6,  767,  768,  and  notes.  After  a  careful  consideration  of  this  entire 
question,  we  have  come  to  the  conclusion  that  where  a  street  as  planned  or 
ordered  by  the  governing  board  of  a  city  is  so  manifestly  dangerous  that  a 
court,  upon  the  facts,  can  say  as  a  matter  of  law  that  it  was  dangerous 
and  unsafe,  the  rule  contended  for  by  the  defendant  should  not  have  any 
application,  and  the  city  should  be  held  liable;  but  where,  upon  the  facts,  it 
would  be  so  doubtful  whether  the  street  as  planned  or  ordered  by  the  gov- 
erning board  of  the  city  was  dangerous  or  unsafe  or  not,  —  that  different 
minds  might  entertain  different  opinions  with  respect  thereto,  —  the  benefit 
of  the  doubt  might  properly  be  given  to  the  city,  or  rather  to  its  governing 
board  that  planned  or  ordered  that  the  street  should  be  placed  in  such  a 
condition,  and  the  rule  should  be  held  to  apply,  and  the  city  should  not  be 
held  to  be  liable." 

The  plan  adopted  need  not  be  such  as  to  prove  adequate  in  extraordinary 
emergencies,  which  a  prudent  man  might  fail  to  anticipate  without  being 
guilty  of  want  of  reasonable  care  and  forethought.  Thus  in  an  action  to  re- 
cover for  injuries  suffered  from  an  embankment  and  culvert,  and  the  flooding 
of  the  plaintiff's  premises  by  water  from  the  inadequacy  of  the  culvert,  the 
defendant  asked  that  the  jury  be  instructed  as  follows:  '-If  the  jury  shall 
find  that  the  damage  complained  of  was  occasioned  by  a  flood  of  water  so 
much  more  extraordinary  than  usual  that  ordinarily  careful  and  thought- 
ful men  and  ordinarily  skillful  engineers  would  not  contemplate  that  such 
a  flood  would  ever  come,  and  such  embankment  and  culvert  did  prove 
sufficient  for  all  purposes  for  about  three  years,  the  jiiry  should  find  the 
damage  to  have  happened  by  what,  in  law,  is  called  the  'act  of  God,' and 
should  find  for  the  defendant."  This  instruction  was  refused,  and  the  in- 
ference to  be  drawn  from  the  instructions  given,  taken  as  a  whole,  was  to 
the  effect  that  "if  the  damage  to  the  plaintiff  happened  in  consequence  of 
the  improvement,  the  city  is  liable."  The  judgment  of  the  trial  court  waa 
reversed  on  the  ground  that  the  instruction  asked  for  "  was  within  the  law, 
and  should  have  been  given  "  :  City  of  MadUon  v.  Ross,  3  Ind.  236;  54  Am.  Dec 
481;  Mayor  of  New  York  v.  Baiky,  2Denio,  433;  City  of  Eoniisvillev.  Decker,  84 
Ind.  328;  43  Am.  Rep.  86.  Though  a  flood  or  fall  of  rain  is  so  extraordinary 
that  the  municipality  might  have  been  exonerated  from  liability  had  the' plan 
of  its  sewers  proved  inadequate  for  the  discharge  of  all  the  water  falling  into 
them,  yet  if  such  plan  was  not  in  fact  inadequate  even  for  the  extraordinary 
emergency  which  arose,  the  municipality  w  answerable  to  one  whose  property 
is  damaged  by  the  failure  to  keep  the  sewer  as  originally  planned  and  con- 
structed in  proper  repair;  for  whether  the  municipality  was  in  law  bound  to 
plan  and  construct  the  sewer,  and  it  did  or  not,  after,  if  it  was  constructed, 
every  property  holder  affected  by  it  had  the  right  to  assume  that  it  would 
be  kept  in  repair,  and  that  its  capacity  would  not  be  materially  diminished 
by  the  negligence  of  the  municipal  authorities:  Spangkr  ▼.  Saa  Francisco,  84 
Cal.  12;  18  Am.  St.  Rep.  168. 

Public  Streets  —  Negligence,  and  not  Injury,  is  the  Test  of  Liability.  — The  mere 
fact  that  injury  was  occasioned  by  a  street  being  out  of  repair,  or  sewer 
being  inadequate,  or  not  in  proper  condition,  does  not  result  in  municipal 
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liability,  anioss  it  fnrther  appears  from  the  attendant  circumstances  that  the 
condition  leading  to  the  injury  waa  a  consequence  of  negligence.  Thus 
where  it  was  shown  that  a  sewer  had  become  obstructed  during  or  imme- 
diately succeeding  a  heavy  fall  of  rain,  so  that  it  could  not  carry  ofiF  the 
waters  running  into  it,  and  that,  as  a  consequence,  plaintiff's  premises  were 
flooded  and  damaged,  it  was  held  that  he  was  not  entitled  to  recover  with- 
out some  evidence  of  negligence  or  omission  of  duty  on  the  part  of  the  muni- 
cipality. The  ruling  upon  the  subject  and  the  reasons  for  it  were  thus' 
expressed  by  the  court:  "It  is  found  upon  sufficient  evidence  that  the  over- 
flow was  caused  by  a  stoppage  of  the  sewer  with  sand,  dirt,  and  refuse  mat- 
ter washed  in  from  the  street,  and  that  at  or  just  before  the  flooding  of  the 
plaintiff's  premises  there  was  an  unusually  heavy  shower  of  rain.  There  is 
no  proof  of  any  obstruction  before  that  time.  There  being  no  fault  in 
the  construction  of  the  sewer,  causing  the  overflow,  it  was  incumbent  upon 
the  plaintiff  to  show  a  neglect  by  the  defendants  to  remove  the  obstruction 
after  notice  of  its  existence,  or  some  omission  of  duty  on  the  part  of  the  city 
officers  in  looking  after  it  and  seeing  that  no  obstruction  occurred.  There 
was  no  evidence,  and  there  is  no  finding,  that  the  sewer  was  liable  to  become 
obstructed  under  ordinary  circumstances,  so  as  to  require  the  watch  and 
care  of  the  officials  to  prevent  its  becoming  filled  and  choked  with  the  wash 
of  the  street,  or  that  it  had  been  obstructed  for  any  time  and  under  circum- 
stances from  which  it  might  be  assumed  that  the  officers  of  the  city  did  know 
or  ought  to  have  known  the  fact.  The  city  does  not  insure  the  citizen 
against  damage  from  works  of  its  construction,  but  is  only  liable,  as  other 
proprietors,  for  negligence  or  willful  misconduct.  The  principles  upon  which 
municipal  corporations  are  held  liable  for  damages  occasioned  by  defects  in 
streets  and  sewers  and  other  public  works  are  well  settled  by  numerous 
cases,  and  the  liability  is  made  to  rest,  in  any  case,  upon  some  neglect  or 
omission  of  duty:  Barton  v.  Syracuse,  37  Barb.  202;  36  N.  Y.  64;  Orijin  t. 
Mayor  etc.  of  New  York,  9  N.  Y.  456;  61  Am.  Dec.  700;  McCarthy  v.  Syracuse, 
46  N.  Y.  194;  Nima  v.  Troy,  59  N.  Y.  600":  SmUh  v.  Mayor,  66  N.  Y.  295; 
23  Am.  Rep.  53. 

In  the  Orading  of  a  Street,  a  city  is  liable  for  negligence  or  nnskillfulness 
from  which  injury  results,  to  the  same  extent  as  if  such  injury  had  arisen,  after 
the  grading  wa,3  completed,  from  a  failure  to  keep  the  street  in  a  safe  condition: 
Mearea  v.  Comnmsionera,  9  Ired.  73;  49  Am.  Dec.  412;  Commisaionera  ▼.  Wood,  10 
Pa.  St.  93;  49  Am.  Dec.  582.  Where  such  negligence  or  nnskillfulness  does 
not  exist,  a  municipality,  having  power  to  establish  or  change  grades,  and  to 
improve  streets  in  accordance  with  grades  as  established  or  changed  by  it* 
common  council  or  other  competent  authority,  is  not  answerable  for  con- 
sequential damages  resulting  to  property  by  means  of  such  grading:  Oreen 
T.  Borough  of  Reading,  9  Watts,  382;  36  Am.  Dec.  127;  Smith  v.  Corporation 
qf  Washington,  20  How.  135;  Iwler  v.  Springfield,  55  Mo.  1 19;  17  Am.  Rep. 
645;  Shaw  v  Crocker,  42  Cal.  438;  Wilson  v.  Mayor  of  New  York,  1  Denio, 
695;  43  Am.  Dec.  719;  Maijor  of  Philadelphia  v.  Randolph,  4  Watts  ft  S. 
£14;  39  Am.  Dec.  102;  except  in  states  whose  coiistitutions  prohibit  the  dam- 
•ging  of  private  property  for  public  nse  without  first  making  just  compensa- 
tion to  its  owner.  The  liability  of  cities  for  injuries  resulting  from  the 
iprading  of  streets,  and  from  changes  in  the  grades  thereof,  is  considered  in  the 
note  to  O'Brien  v.  Philadelphia,  150  Pa.  St.  589;  post,  p.  835;  except  that  such 
note  does  not  treat  of  claims  for  damages  occasioned  by  the  grading  of  streets 
in  such  a  manner  as  to  interfere  with  the  flow  of  water. 

Watercouraea,  Orading  Streeta  aoaato  Inter/ere  with.  —  It  is  often  difficult  to 


390  GoDDARD  V.  Inhabitants  of  Harpswell.     [Maine, 

determine  whether  a  depression  in  which  water  flows  is  or  is  not  a  water* 
course  within  the  legal  signification  of  that  term,  and  it  is  not  within  the 
purpose  of  this  note  to  furnish  definitions  or  authorities  to  aid  in  the  decision 
of  that  question.  Whenever  there  exists  in  a  city  a  natural  watercourse, 
the  authority  given  to  the  nmnicipality  to  grade  streets  docs  not  carry  witb 
it  the  right,  by  such  grading,  to  deprive  persons  of  their  rights  in  such  stream, 
by  preventing  its  flow  to  or  through  their  property,  nor  does  it  entitle  the 
municipality  to  so  grade  its  streets  as  to  hold  back  the  waters  of  the  stream, 
or  to  collect  them  into  new  channels  and  throw  them  upon  the  lands  of  pri* 
vate  proprietors  who  were  not  injured  by  it  in  its  natural  state.  If  a  street 
extends  across  a  watercourse,  the  municipality  is  not  at  liberty  by  grading 
the  street  to  prevent  or  obstruct  the  flow  of  the  water,  and  it  must  therefore 
provide,  by  culverts  or  other  appropriate  means,  for  the  escape  of  the  water, 
so  that  the  rights  of  riparian  proprietors  shall  not  be  substantially  impaired 
and  the  adjacent  lands  shall  not  be  flooded  to  a  greater  extent  than  would 
occur  if  such  watercourse  were  left  in  its  natural  condition.  If  by  reason  of 
the  failure  of  the  municipality  to  provide  proper  culverts,  injuries  result,  it 
must  respond  in  damages  therefor:  Helena  v.  Thompson,  29  Ark.  569;  Noonan 
▼.  City  of  Albany,  79  N.  Y.  470;  35  Am.  Rep.  540;  Borden  v.  Pwtage,  19 
Wis.  12();  Rone  v.  SL  Charles,  49  Mo.  509;  Barns  v.  Hannibal,  71  Mo.  449; 
Haynes  v.  Burlington,  38  Vt.  350;  Rochester  White  Lead  Co.  v.  Rochester,  3 
N.  Y.  463;  53  Am.  Dec.  316;  Wfieeler  v.  Worcester,  10  Allen,  591;  Kellogg -r. 
Thompson,  66  N.  Y.  88;  Mootry  v.  Danbury,  45  Conn.  550;  29  Am.  Rep.  703; 
Parker  V.  Lowell,  11  Gray,  353;  Morse  v.  Worcester,  139  Mass.  389;  Stanch- 
field  V.  Newton,  142  Mass.  110;  Rice  v.  Evansville,  108  Ind.  7;  68  Am.  Rep. 
22;  Powers  v.  Council  Bluffs,  50  Iowa,  197;  Richardson  v.  Eureka,  96  Cal.  443. 
If,  however,  a  city  has  undertaken  to  provide  sufficient  culverts,  and  to  aid 
it  in  accomplishing  that  purpose  has  con.sulted  an  engineer  of  skill  and  of 
good  repute,  whose  advice  it  has  followed  in  good  faith,  it  is  doubtful 
whether  it  is  liable  for  injuries  resulting  from  his  error  of  judgment:  Van 
Pelt  V.  Davenport,  42  Iowa,  308;  20  Am.  Rep.  622. 

Surface  YVaters,  luteiference  willi,  by  Grading  Streets.  —  Two  opposing  rules 
regarding  the  right  to  dispose  of  surface  waters  are  still  contending  for  su- 
premacy in  this  country.  According  to  one  of  them,  the  land-owner  whose 
property  is  injured  has  a  right  to  defend  and  protect  his  property  by  such 
means  as  to  him  shall  seem  tit,  and  may,  therefore,  by  embankments,  restrain 
such  waters  from  flowing  upon  his  land,  or  may,  by  drains,  hasten  their  de- 
parture from  his  lands,  though  in  either  event  injury  may  result  to  the  land 
of  another,  unless  be,  in  turn,  takes  some  measure  either  to  prevent  the 
waters  coming  upon  his  land  or  to  cast  them  off  upon  the  lands  of  a  third 
person.  The  other  rule  is  sanctioned  by  the  civil  law,  and  is  thus  stated  by 
Pothier:  "  Each  of  the  neighbors  may  do  upon  his  heritage  what  seemetb 
good  to  him,  in  such  manner,  nevertheless,  that  he  do  not  injure  the  neighbor- 
ing heritage."  The  application  of  this  rule  requires  the  owner  of  the  lower 
heritage  to  receive  sujh  waters  as  naturally  flow  upon  his  land,  whether  by 
a  natural  watercourse  or  not,  and  not  to  resist  their  flow  by  embaukment» 
ut  other  defenses  tending  to  overflow  and  injure  the  lauds  of  his  neighbor 
ubove  him,  who,  in  turn,  is  prohibited  from  collecting  the  waters  into  new 
channels  and  casting  them  in  unusual  amounts  or  places  upon  the  land  of 
the  neighbor  below  him:  See  note  to  Martin  v.  Jett,  32  Am.  Dec.  123-127; 
note  to  Shane  v.  Kansas  City  etc  R.  R,  Co.,  36  Am.  Rep.  490-492. 

A  somewhat  similar  divergence  exists  respecting  the  right  of  municipali* 
ties  to  deal  with  surface  waters  in  grading  and  otherwise  improving  streets. 
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The  weight  of  authority  probably  inclines  to  the  view  that  as  long  as  tha 
grading  is  done  under  the  sanction  of  the  law,  and  pursuant  to  a  power 
authorizing  the  municipality  to  adopt  grades  and  to  improve  streets  in  ac- 
cordance therewith,  no  liability  can  arise  against  it  from  the  fact  tliat  th« 
grading  results  in  an  injury  to  some  private  proprietor,  either  by  damming 
up  and  detaining  surface  waters  on  his  land  or  by  throwing  thereon  surfac* 
waters  from  which  it  was  before  exempt;  but  this  immunity  of  the  city  from 
claims  for  damages  does  not  extend  to  its  wrongful  and  intentional  acts  ia 
concentrating  surface  waters  and  discharging  them  upon  the  lands  of  privat« 
proprietors  to  their  injury:  Pye  v.  City  of  Mankato,  36  Minn.  373;  1  Am.  St. 
Rep.  671;  O'Brien  v.  City  of  St.  Paul,  25  Minn.  331;  33  Am.  Rep.  470. 

Wliere  there  is  no  natural  watercourse,  but  the  surface  waters,  owing  to 
the  slope  of  the  land,  draw  off  in  a  particular  direction,  and  by  the  grading  o( 
the  street  an  embavkment  is  made,  which  prevents  this  flow  of  waters, 
whereby  they  are  lield  back  upon  and  caused  to  overflow  adjacent  premises, 
the  persons  damaged  are,  in  the  majority  of  the  states,  without  redress, 
though  by  the  construction  of  culverts  or  drains  injury  might  have  been  pre- 
vented: Wilson  V.  Mayor  of  New  York,  1  Denio,  595;  43  Am.  Dec.  719.  In 
a  case  in  New  York  the  general  principle  was  declared  that  the  city  had  the 
same  right  to  grade  a  street,  and  in  so  doing  to  erect  an  embankment  that 
the  owner  of  a  lot  would  have  to  fill  it  in  and  raise  it  to  such  height  as 
might  make  it  more  desirable,  and  therefore  that  the  city  cannot  be  held 
answerable,  where  a  private  proprietor  would  not  be  liable  had  he  done  a  sim- 
ilar act.  It  is  true  that  in  this  case  there  was  no  ground  whatever  for  boId« 
ing  the  municipality  liable,  and  there  was  nothing  to  show  that  any  injury 
had  resulted  to  any  one  from  any  cause,  and  the  opinion  of  the  court,  so  far 
as  it  denit  with  general  principles,  was  therefore  a  dictum.  Nevertheless, 
as  it  has  1  een  much  relied  upon  in  other  casesi,  we  quote  it,  so  far  as  material; 
"The  defendant  had,  at  least,  as  much  right  to  fill  up  and  raise  this  avenne 
as  a  private  owner  of  a  city  lot  has  to  fill  up  and  improve  his  lot;  and  thera 
can  be  no  question  that  such  an  owner  may  fill  up  his  lot  and  build  upon  it, 
and  the  surface  water  of  adjoining  lots  may  thus  be  prevented  from  flowing 
upon  it,  or  the  surface  water  may  be  thrown  from  it  upon  adjoining  lots,  and 
flow  upon  them  in  a  different  way  and  in  larger  quantities  than  before,  and 
yet  no  liability  would  arise.  If  it  were  otherwise,  it  would  be  quite  difficult 
to  improve  city  lots  and  build  up  a  city.  Each  owner  may  improve  his  lot 
and  protect  it  from  surface  water.  He  may  not  collect  such  water  into  a 
channel,  and  throw  it  upon  his  neighbor's  lot.  But  he  is  not  bound,  for  his 
neighbor's  protection,  to  collect  the  surface  water  which  falls  upon  his  lot, 
and  lead  it  into  a  sewer:  VaTvlertoiele  v.  Taylor,  65  N.  Y.  341;  Gannon  v. 
Hargadon,  10  Allen,  106;  87  Am.  Dec.  625":  Lynch  v.  Mayor  of  New  York, 
76  N.  Y.  60;  32  Am.  Rep.  271.  These  views  are  in  harmony  with  those  pro- 
nounced in  many  other  courts  in  which  the  question  was  necessarily  involvedt 
Imler  v.  Springfield,  55  Mo.  119;  17  Am.  Rep.  645;  Clark  v.  Wilmington, 
6  Harr.  (Del.)  243;  Fhgg  v.  Worcester,  13  Gray,  601;  Corcm-an  ▼.  City  of 
Benecia,  96  Cal.  1;  31  Am.  St.  Rep.;  Waters  v.  Bay  View,  61  Wis.  644; 
Henderson  v.  City,  32  Minn.  319;  and  are  perhaps  a  logical  consequence 
of  many  other  cases,  which,  while  not  involving  the  question  of  damages 
resulting  from  surface  waters,  affirm  the  general  principle  that  in  no  event 
can  a  municipality  be  held  liable  for  consequential  damages  resulting  from 
the  exercise,  without  negligence  on  its  part,  of  an  authority  confided  to  it 
by  law:  Wakefield  v.  Newell,  12  R.  I.  75;  34  Am.  Rep.  698;  Smith  v.  Tripp, 
13  R.  L  152;  Qil/ecUher  r.  Council  Bluffs,  69  Iowa,  310;  Simmon$  r.  City  qf 
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Camden,  26  Ark.  276;  Dorman  ▼.  Jacksonville,  13  Fla.  538;  7  Am.  Rep.  253; 
Keasy  v.  LouUville,  4  Dana,  154;  29  Am.  Dec.  395;  City  of  Delphi  v.  Evans, 
36  lud.  90;  12  Am.  Rep.  12;  Smith  v.  Corporation  of  Washinyton,  20  How. 
135;  Lee  v.  Minneapolis,  22  Minn.  13;  Humes  v.  Mayor  of  KnoxvUle,  1 
Humph.  403;  34  Am.  Dec.  657;  White  v.  Yazoo  City,  27  Miss.  357;  O'Connor 
T.  Pittsburgh,  18  Pa.  St.  187;  Carr  v.  Northern  Liberties,  35  Pa.  St.  324; 
78  Am.  Dec.  342. 

In  some  instances  the  waters  whose  flow  was  arrested  by  the  grading  of  a 
street  had  before  that  time  been  drawn  off  by  depressions  or  ravines,  and 
the  contention  was,  that  the  city  had  become  liable  as  for  interference  with 
Wk  natural  watercourse;  but  this  liability  was  denied,  unless  the  depression  "in 
question  had  the  proper  qualities  of,  and  constituted  what  is  known  in  law 
as,  a  watercourse,  as  distinguished  from  a  ravine,  hollow,  or  other  depre-?sion 
in  land  through  which,  in  times  of  rains,  heavy  showers,  and  melting  snows, 
the  surface  water  is  accustomed  to  escape.  The  term  '  watercourse '  is  well 
defined.  There  must  be  a  stream  usually  flowing  in  a  particular  direction, 
though  it  need  not  flow  continually.  It  may  sometimes  be  dry.  It  must 
flow  in  a  definite  channel,  having  a  bed,  sides,  or  banks,  and  usually  discharge 
itself  into  some  other  stream  or  body  of  water.  It  must  be  something  more 
than  a  mere  surface  drainage  over  the  entire  face  of  a  tract  of  land,  occa- 
sioned by  unusual  freshets  or  other  extraordinary  causes.  It  does  not  in- 
clude the  water  flowing  in  the  hollows  or  ravines  in  land,  which  is  the  mere 
surface  water  from  rain  or  melting  snow,  and  is  discharged  through  them 
from  a  higher  to  a  lower  level,  but  which  at  other  times  are  destitute  of 
water.  Such  hollows  or  ravines  are  not,  in  legal  contemplation,  water- 
courses: Shields  v.  Arndt,  4  N.  J.  Eq.  234;  Luther  v.  Winnisimmet  Co.,  9  Cnsh. 
171;  Washburn  on  Easements,  209,  210":  Hoyt  v.  City  of  Hudson,  27  Wis. 
656;  9  Am.  Rep.  473. 

On  the  other  hand,  there  are  cases  which  proceed  upon  the  theory  that 
while  a  city  has  the  right  to  grade  its  streets,  and  is  not  answerable  fur  in- 
juries resulting  from  a  prudent  exercise  of  that  right,  yet  that  it  is  negli- 
gence on  its  part  for  it  to  close  up  drains  or  gutters  which  have  been  used  to 
protect  lands  from  the  accumulation  of  surface  waters,  and  that  where,  by 
grading  a  street;  it  fills  up  such  drans  without  providing  others,  it  is  guilty 
of  negligence,  and  therefore  liable  for  resulting  damages:  Smithv.  City  Coun- 
cil of  Alexandria,  33  Gratt.  208;  36  Am.  Rep.  788.  We  find  a  number  of  other 
cases  which  we  are  unable  to  reconcile  with  the  general  principle  that  munici- 
palities are  not  answerable  for  surface  waters  being  held  back  or  restrained 
upon  lands  from  which,  before  the  grading  of  the  street,  they  escaped  by  nat- 
ural or  other  depressions.  In  most  of  these,  some  attempt  had  been  made  by 
means  of  culverts  or  other  appliances  to  carry  off  the  waters  otherwise  retained 
by  the  grade,  and  damages  were  recovered  for  the  insufficiency  of  such  appli- 
ances, or  negligence  in  not  keeping  them  in  proper  repair;  and  perhaps  it 
may  be  truly  said  that  the  liability  of  the  city  was  not  founded  upon  its 
obstruction  by  grading  the  street,  and  thereby  arresting  the  flow  of  surface 
waters,  but  upon  its  negligence  in  not  keeping  in  proper  repair  culverts  and 
■ewers  planned  and  constructed  by  it:  Boss  v.  Clinton,  46  Iowa,  606;  26  Am. 
Rep.  169;  Aurora  v.  Oillett,  56  111.  132;  Aurora  r.  Reid,  57  III.  30;  11  Am. 
Rep.  1;  Bloomington  v.  Brokaw,  77  111.  194:  Elgin  v.  Kimltall.  90  111.  356; 
Maguire  v.  Cartersrille,  76  Ga.  84;  Beid  v.  City  of  Atlanta,  73  Ga.  523.  The 
general  language  employed  by  the  court  in  City  of  Dixon  v.  Baker,  65  111.  518, 
16  Am.  Rep.  591,  does  not,  it  is  true,  place  the  dec  sion  on  the  ground  of 
the  iosufficiency  of  the  sewers,  though  it  is  clear  from  the  opinion  that  such 
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was  the  real  caase  of  the  injury.  The  court  here  said:  "  This  was  an  action 
of  trespass  on  the  case,  brought  against  the  city,  to  recover  damages  for 
flowing  surface  water  upon  the  lot  of  plaintiff,  by  the  raising  of  the  grade  of 
Ciie  street  and  sidewalk.  The  proof  shows  that  by  the  elevation  of  the 
grade  of  the  street,  on  the  part  of  the  city,  surface  water  flowed  into  the 
basement  of  the  house  of  the  plaintiff,  and  thereby  the  building  was  injured 
and  the  walls  cracked.  The  broad  ground  is  taken,  that  municipal  corpora- 
tions are  not  liable  for  damages  caused  by  such  flowage  of  the  surface  water, 
that  the  damages  are  incidental,  and  they  are  not  liable  for  incidental  dam* 
ages.  Before  the  change  of  the  grade,  the  building  of  the  plaintiff  was  two 
feet  above  the  grade,  and  the  gutters  carried  off  all  the  surface  water.  After 
the  change,  the  water  ran  over  the  sidewalk  and  into  the  cellar  of  the  plain- 
tiff. From  the  evidence,  this  might  have  been  prevented  by  proper  sewerage. 
1  f  municipal  corporations  can  raise  the  grade  of  streets  at  discretion,  and  not 
provide  suitable  gutters  to  carry  off  the  surface  water,  and  thus  overflow  the 
lands  abutting  upon  the  streets  with  impunity,  then  the  owners  of  lots  in 
our  towns  and  cities  are  entirely  at  the  mercy  of  the  authorities  of  the  mu- 
nicipality. They  may  make  the  premises  unhealthful,  or  may  compel  the 
owners  of  the  lots  to  incur  great  expense  in  raising  the  building  to  the  grade 
established,  or  may  wholly  destroy  the  property  for  use.  One  owner  of  land 
has  110  right,  by  artilicial  structures,  to  turn  the  surface  water  from  his  land 
upon  the  land  of  another,  when,  without  such  structures,  the  flowage  never 
would  have  taken  place.  The  same  principle  which  controls  individuals 
must  control  as  between  towns  and  cities  and  individual  proprietors.  Mu- 
nicipalities hold  the  streets  of  towns  in  trust  for  the  public,  and  may  regu- 
late and  establish  their  grade,  but  this  must  be  done  so  as  to  do  no  serious 
injury  to  owners  of  abutting  lots.  In  Nevins  v.  City  of  Peoria,  41  111.  502, 
89  Am.  Dec.  392,  this  question  was  fully  considered  and  the  authorities  re- 
viewed. It  was  there  held  that  while  a  city  has  the  absolute  control  over 
the  grade  of  its  streets,  and  may  elevate  or  lower  it  at  pleasure,  yet  it  has 
no  more  power  over  the  streets  than  a  private  individual  has  over  his  own 
land,  and  that  its  liability  for  injury  to  the  property  of  another  is  the  same 
as  that  of  the  private  individual.  It  was  further  held  that  if,  in  the  elevation 
of  its  streets,  it  turned  water  upon  the  ground  and  into  the  cellar  of  one  of 
its  citizens,  it  must  respond  in  damages  for  the  injury  thus  occasioned. 
That  case  is  deci^iive  of  tiie  plaintiff's  right  in  this  case,  and  there  was  no 
error  in  giving  the  plaintiff's  first  instruction.  Error  is  assigned  upon  the 
refusal  of  the  court  to  instruct  the  jury,  in  behalf  of  the  city,  that  it  was 
not  liable  for  injuries  resulting  from  error  in  judgment  of  the  common  coun- 
cil as  to  the  size  of  the  sewers  necessary  for  the  passage  of  the  surface  water. 
The  evidence  is  overv/helining  that  the  sewers  were  insufficient,  and  the 
coininou  council  migiit  and  ought  to  have  known  the  fact.  The  city  did  not 
exercise  reasonable  care  in  their  construction,  and  the  instruction  was 
properly  refused":  City  of  Dixon  v.  Baker,  65  111.  518;  16  Am.  Rep.  591. 

The  Throwing  of  Surface  Waters  ttpon  Lands,  where  they  did  not  flow  be- 
fore, or  though  upon  lands  where  they  before  ran,  at  a  different  place,  or 
with  increased  velocity,  or  in  much  greater  quantities,  presents  a  case  sub- 
Btantially  different  from  the  merely  restraining  of  water  by  street  embank- 
ments. When,  as  a  result  of  the  grading  of  a  street,  surface  waters  which 
before  ran  off  upon  the  natural  surface  of  the  soil  are  collected  together  in 
one  channel  and  thrown  upon  the  lands  of  a  private  proprietor,  who  is  dam- 
a(,'ed  thereby,  he  may  recover  compensation  therefor  from  the  city:  Young  r. 
Hiijhw  ly  Comrnrs,  134  111.  669;    Whipple  v.  Fairhaven,  63  Vt  221;  Pye  v.  CUf 


394         GoDDARD  V.  Inhabitants  of  Harpswell.     [Maine, 

of  Manhato,  86  Minn,  373;  1  Am.  St  Rep.  671;  Nevins  t.  City  of  Peoria,  41 
111.  502;  89  Am.  Dec.  392;  Follmann  v.  Manhnto,  45  Minn.  457;  Aithley  v.  Port 
Huron,  35  Mich.  296;  24  Am.  Rep.  552;  Miller  v.  MorriHown,  47  N.  J.  Eq. 
62;  48  N.  J.  Eq.  645;  Seifert  v.  City  of  Brooklyn,  101  N.  Y.  136;  54  Am.  Rep. 
664;  Oillmon  v.  City  of  Charleston,  16  W.  Va.  282;  37  Am.  Rep.  763;  Hitchina 
V.  Mayor  of  Frosthurg,  68  Md.  100;  6  Am.  St.  Rep.  422;  West  Orange  v.  Field* 
37  N.  J.  Eq.  600;  45  Am.  Rep.  670;  Field  v.  West  Orange,  46  N.  J.  Eq.  183; 
Davis  V.  City  ofCratrfordsville,  1 1 9  Inil.  1 ;  12  Am.  St.  Rep.  361 ;  Turner  v.  Dart- 
mouth, 13  Allen,  291;  Young  v.  Leedom,  67  Pa.  St.  351;  Blake'y  v.  Devitie,  36 
Minn.  53.  Hence  where  a  city  causes  the  grade  of  a  street  to  be  changed 
by  cutting  it  down,  whereby  surface  water  which  had  collected  in  a  pond  or 
natural  reservoir  was  released  and  carried  upon  the  premises  of  the  plaintiff, 
flooding  his  cellar  and  well,  and  otherwise  damaging  him,  he  was  entitled  to 
recover:  Inman  v.  Tripp,  11  R.  I.  520;  23  Am.  Rep.  620;  Pettigrew  v.  Village 
of  Eiansville,  25  Wis.  223;  3  Am.  Rep.  50.  The  fact  that  waters  were  con- 
centrated by  means  of  a  culvert  cannot  sustain  a  recovery  by  a  lot-owner 
upon  whose  lands  they  afterwards  flowed,  unless  it  appeared  that  by  an  in- 
crease in  their  quantity  or  force  he  suffered  injury  in  excess  of  that  ha 
would  have  sustained  had  the  waters  been  left  in  their  natural  condition: 
Noble  v.  St.  Albans,  56  Vt.  522;  Rutherford  v.  Village  of  HolUy,  105  N.  Y. 
632.  In  Missouri  we  understood  the  decisions  of  the  supreme  court  as  de- 
claring that  no  liability  can  accrue  against  a  city  for  increasing  the  flow  of 
surface  waters  by  means  of  grading  a  public  street  as  long  as  the  plan  adopted 
is  carried  out  without  negligence  or  want  of  skill,  and  therefore  that  if  it  is 
a  part  of  such  plan  that  waters  shall  be  concentrated  and  thrown  upon  the 
lands  of  private  proprietors,  they  are  without  legal  redress:  Lambar  v.  St. 
Louis,  15  Mo.  610;  St.  Louis  v.  Gurno,  12  Mo.  414.  Speaking  of  evidence 
offered  in  support  of  a  claim  for  damages,  and  determining  that  it  did  not 
support  such  claim,  the  court  said:  "It  not  only  tended  to  show,  but  con- 
clusively established,  the  fact  that  the  work  of  grading  and  opening  the 
said  street  in  accordance  with  the  plan  was  well  and  carefully,  and  not  neg- 
ligently, done,  and  that  the  injury  to  plaintiff's  lots  was  not  occasioned  by 
r.ny  careless  or  negligent  execution  of  the  work  in  grading  and  opening  said 
street  which  the  ordinance  authorized,  but  resulted  from  an  error  of  judg- 
ment on  the  part  of  the  city  council  in  ordering  the  opening  of  a  street  at  a 
certain  grade  without  providing,  in  the  plan  and  specifications  for  doing  the 
work,  some  method  of  drainage  for  the  disposition  of  the  surface  water.  The 
passage  of  the  ordinance  establishing  the  grade  of  said  street,  directing  it  to 
be  opened  according  to  the  plan  and  specifications,  was  quasi  judicial,  and 
the  city  is  not  liable  for  consequential  damages  arising  from  a  defect  in  the 
plan  adopted,  but  can  only  be  held  liable  for  damages  resulting  from  the 
negligent  execution  of  the  work  done  in  compliance  with  such  plan  ":  Foster 
V.  St.  Louis,  71  Mo.  157.  Few,  if  any,  of  the  courts  of  this  country  at  the 
present  time  concur  with  these  views.  Their  inclination  would  rather  be  to 
affirm  that  the  fact  that  the  plan  necessarily  involved  the  invasion  of  private 
rights  of  property  was  an  unanswerable  reason  for  holding  the  municipality 
liable  for  its  execution.  Even  the  supreme  court  of  Missouri,  as  we  under- 
stand its  most  recent  opinion,  has  receded  from  the  position  formerly  taken 
by  it  upon  this  question.  In  Bycklicki  y.  City  of  St.  Louis,  98  Mo.  497,  14 
Am.  St.  Rep.  651,  the  plaintiff,  in  his  opening  statement  in  the  trial  court, 
declared  that  he  expected  to  prove  that  he  was  the  owner  of  certain  lands  in 
the  city  of  St.  Louis,  on  the  north  side  of  which  was  a  block  of  land  separated 
from  plaintiff's  land  by  Page  Avenue;  that  in  opening  and  grading  certain 


May,  1892,]     Goddard  v.  Inhabitants  of  Harpswell.     395 

■treets,  defendant  diverted  large  quantities  of  surface  water  at  the  north 
line  of  the  block  referred  to,  and  after  conducting  it  by  culverts  and  drains 
under  the  the  road-bed  of  Page  Avenue,  discharged  it  upon  plaintiff's  prop- 
Arty,  by  reason  of  which  six  acres  of  such  property  was  turned  into  a  morass, 
and  ruined  for  the  purposes  of  cultivation;  that  the  iinproveineut  upon  the 
streets  from  which  this  damage  resulted  was  done  by  virtue  of  city  ordi- 
nances duly  enacted.  U[>on  this  statement  the  plaintiff  was  nonsuited. 
Witiiout  attempting  any  explanation  of  the  oases  we  have  jnst  cited,  and 
also  without  expres:jly  overruling  them,  the  majority  of  the  court  reversed 
the  judgment  of  nonsuit,  declaring  that  "  the  question  presented  by  this 
record  is,  wliether  the  defendant  may,  in  the  construction  of  its  streets,  col- 
lect surface  water,  and  then,  by  means  of  drains  and  conduits,  discharge  it  in 
voiuine  upon  the  land  of  an  adjoining  proprietor.  From  the  authorities  be- 
fore cited,  it  makej  no  difference  whether  tliia  particular  question  is  tried 
by  the  rules  of  the  civil  law  or  by  what  is  called  the  common-law  rule.  The 
result  is  the  same;  for  either  line  of  decisions  rules  this  question  against  de- 
fendant." 

Doulitless  the  grading  of  a  street  may  to  some  extent  increase  the  flow  of 
surface  waters  upon  contiguous  premises  without  involving  municipal  liabil- 
ity, as  where  the  waters  flowing  from  a  street  as  graded  ran  upon  and  over 
premises  which  they  did  not  before  reach,  or  a  street  embankment  or  cut 
cansed  waters  to  escape  somewhat  more  or  less  rapidly  than  before,  or  at  a 
different  point;  but  the  proposition  that  waters  may  lawfully  be  concentrated 
and  thrown  upon  the  lands  of  private  proprietors  is  no  longer  tenable.  If  a 
street  is  cut  through  a  hill  to  conform  it  to  the  grade  as  established  by  a 
municipality,  and  by  reason  of  such  cut  and  corresponding  cuts  in  other 
streets  waters  are  discliarged  upon  lands  which  they  did  not  before  reach, 
and  in  greatly  increased  quantities,  the  city  is  not  answerable,  for  the  rea- 
son that  it  has  but  pursued  the  authority  vested  in  it  by  law,  and  has  not 
concentrated  surface  waters  by  means  of  any  culvert,  artificial  drain,  or 
other  appliance,  and  tlieu  cast  them  upon  private  property;  but  the  rule  is 
otherwise  if  the  streets  as  cut  reach  a  swamp  or  reservoir  into  which  a  nat- 
ural watercourse  flows,  and  thus  result  in  draining  its  waters  upon  lands 
within  the  city:  Town  of  Union  v.  Durkea,  38  N.  J.  L.  21.  And,  generally, 
when  surface  waters  have  not  been  concentrated  by  bringing  them  together 
in  culvert  or  drains,  and  any  change  or  increase  in  the  flow  thereof  resulted 
solely  froin  the  grading  of  the  streets,  whether  such  grading  consists  of  an 
embankment  or  cut,  and  not  from  a  plan  or  device  having  in  view  the  con- 
centration or  change  in  the  place  of  discharge  of  surface  waters,  such  injury 
as  results  is  incidental  and  consequential,  for  which  there  is  no  redress  by  ac- 
tion against  the  city:  Miller  v.  Morristown,  47  N.  J.  Eq.  62;  affirmed  48 
N.  J.  Eq  645;  Field  v.  West  Orange,  46  N.  J.  Eq.  183;  Rychlicki  t.  8L  Louu, 
98  Mo.  497;   14  Am.  St.  Rep.  651. 

The  Liahil'dy  of  a  Munici'pality  for  a  Nuisance  created  by  its  act  or  ne- 
glect is  well  established.  In  most  of  the  cases  in  which  any  attempt  ha* 
been  made  to  prevent  the  enforcement  of  this  liability,  the  immunity  of  the 
city  has  been  placed  u[)on  the  ground  that  the  alleged  nuisance  arose  from  a 
defect  in  the  plan  of  a  street  or  of  a  sewer  therein,  and  that  as  the  adop- 
tion of  such  plan  involved  the  exercise  of  judicial  or  legislative  functions, 
no  liability  could  result  from  an  error  in  exercising  them.  Whenever  the 
nuisance  complained  of  results  in  the  direct  injury  of  property,  the  liability 
of  the  city  cannot  be  escip.-d  on  the  ground  that  the  injury  arose  from  a  de- 
fect or  error  in  the  plan  of  the  work,  and  not  from  negligence  in  its  execu- 
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tion.  Thns  in  New  York,  a  sewer  waa  planned  and  eonstrncted  with  Ttrioas 
lateral  sewers,  connected  with  it,  and  the  capacity  of  the  main  sewer  wu 
entirely  inadequate  to  "  carry  off  the  accnmulations  of  water  and  matter 
drawn  into  it,  and  the  result  was,  that  at  times  of  heavy  rain  and  melting 
snow,  the  collected  sewerage,  being  obstructed  in  its  flow,  was  forced  through 
the  man-hole,  and  inundated  the  district,  involving  serious  injury  to  prop- 
erty." An  action  was  brought  by  a  person  whose  property  was  injured, 
and  by  way  of  defense  it  waa  insisted  that  as  the  damage  complained  of 
was  occasioned  by  a  defect  in  the  plan  of  the  sewer,  the  plaintiff  waa  with- 
out redress.  In  overruling  this  defense,  the  court  of  appeals  said:  "  We  enter- 
tain no  doubt  as  to  the  liability  of  the  defendant  for  the  damages  occasioned 
by  the  defects  of  the  sewer,  and  think  it  rests  upon  principles  not  conflicting 
with  those  announced  in  any  reported  case,  but  substantially  in  harmony 
with  all  of  tiiem.  Municipal  corporations  have  quite  invariably  been  held 
liable  for  damages  occasioned  by  acts,  resulting  in  the  creation  of  public  or 
private  nuisances,  or  for  an  unlawful  entry  upon  the  premises  of  another, 
whereby  injury  to  his  property  had  been  occasioned:  Baltimore  etc  B.  R.  Co.t 
r.  Fifth  Baptist  Church,  108  U.  S.  317.  This  principle  haa  been  uniformly  ap- 
plied to  the  act  of  such  corporations  in  constructing  streets,  sewers,  drains, 
and  gutters,  whereby  the  surface  water  of  a  large  territory,  which  did  not 
naturally  flow  in  that  direction,  was  gathered  into  a  body,  and  thus  precipi- 
tated upon  the  premises  of  an  individual,  occasioning  damage  thereto:  Byme$ 
▼.  City  of  Cohoes,  67  N.  Y.  2?)4;  BastabU  v.  Syracuse,  8  Hun,  587;  72  N.  Y.  64; 
Noonnnv.  City  of  Albany,  79  N.  Y.  470,  475;  35  Am.  Rep.  540;  Beach  v.  City 
of  Elinira,  22  Hun,  158;  Field  v.  West  Orange,  36  N.  J.  Eq.  183;  on  ap- 
peal, 37  N.  J.  Eq.  609;  45  Am,  Rep.  670.  We  are  also  of  the  opinion  that  the 
exercise  of  a  judicial  or  discretionary  power,  by  a  municipal  corporation, 
which  results  in  a  direct  and  physical  injury  to  the  property  of  an  individ- 
ual, and  which  from  its  nature  is  liable  to  be  repeated  and  continuous,  but 
is  remediable  by  a  change  of  plan  or  the  adoption  of  prudential  measures, 
renders  the  corporation  liable  for  such  damages  as  occur  in  consequence  of 
its  continuance  of  the  original  cause  after  notice,  and  an  omission  to  adopt 
euch  remedial  measures  as  experience  has  shown  to  be  necessary  and  proper: 
Wood  on  Nuisances,  sec.  752.  While  in  the  present  case  the  corporation 
was  under  no  original  obligation  to  the  plaintiff  or  other  citizens  to  build  m 
sewer  at  the  time  and  in  the  manner  it  did,  yet,  having  exercised  the  power 
to  do  so,  and  thereby  created  a  private  nuisance  on  bis  premises,  it  incurred 
a  duty,  having  created  the  necessity  for  its  exercise,  and  having  the  power 
to  perform  it,  of  adopting  and  executing  such  measures  as  should  abate  the 
nuisance,  and  obviite  damage:  Phinizy  v.  City  of  Auguata,  47  Oa.  260,  263; 
Byrnes  v.  City  of  Cohoes,  67  N.  Y.  204;  BaMable  v.  Syracuse,  8  Hun,  687;  72 
N.  Y.  64.  It  is  a  principle  of  the  fundamental  law  of  the  state,  that  the  prop- 
erty of  individuals  cannot  be  taken  for  public  use  except  upon  the  condition 
that  just  compensation  be  made  therefor,  and  any  statute  conferring  power, 
apon  a  municipal  body,  the  exercise  of  which  results  in  the  appropriation,  de> 
struction,  or  physical  injury  of  private  property  by  such  body,  is  inoperative 
and  ineffectual  to  protect  it  from  liability  for  the  resultant  damages,  unless 
some  adequate  provision  is  contained  in  the  statute  for  making  such  compensa- 
tion. Tlie  immunity  which  extends  to  the  consequences,  following  the  exercise 
of  judicial  or  discretionary  power,  by  a  municipal  body  or  other  functionary, 
presupposes  that  such  coasequences  are  lawful  in  their  character,  and  that  the 
•ct  performed  might  in  some  manner  he  lawfully  authorized.  When  each 
power  can  be  exercised  so  as  not  to  create  a  nuisanoe,  and  does  not  reqnira 


May,  1892.]     Goddard  v.  Inhabitants  of  Harpswbll.      397 

the  appropriation  of  prirata  property  to  effectaata  it,  the  power  to  make 
such  an  appropriatioa  or  create  aaoh  nuisance  will  not  be  inferred  from  the 
grant.  Wliere,  however,  the  acts  done  are  of  such  a  nature  as  to  constitute 
a  positive  invasion  of  the  individual  rights  guaranteed  by  the  constitution, 
legislative  sanction  is  ineffectual  as  a  protection  to  the  persona  or  corpora- 
tiuu  performing  such  acts  from  responsibility  for  their  consequences:  Rftd' 
cliffy.  Mayor  etc.,  4  N.  Y.  195;  53  Am.  Dec.  337  ":  Sei/ertr,  City  q/  Brooklyn, 
101  N.  Y.  l."?6;  54  Am.  Rep.  6G4,  66S.  So  in  Missouri,  where  a  system  of 
sewers  was  so  planned  that  it  discharged  the  contents  of  the  sewer  into  a 
small  running  stream  of  water  near  the  plaintiff's  residence,  producing  a 
sickening  stench  upon  his  premises,  the  city  was  held  liable,  the  court  say- 
ing: "Conceding  full  effect  to  the  authority  conferred  by  the  city's  charter 
to  establish  the  system,  yet  it  falls  far  short  of  legalizing  the  municipal  acts 
here  in  question.  The  power  granted  was  general.  It  did  not  expressly  in* 
dicate  and  sanction  the  particular  arrangement  or  plan  adopted.  Hence  the 
power  it  has  must  be  regarded  as  subject  to  the  just  limitation  forbidding 
its  exercise  in  such  manner  as  to  create  a  nuisance  injurious  to  private 
rights  of  property,  where  such  a  consequence  is  not  a  necessary  result  of  ex- 
ercising the  power":  Edmondson  v.  Moberhj,  98  Mo.  5*23;  Hwjhea  v.  Fond  du 
Lae,  73  Wis.  aSO;  Stoddard  v.  Saratoga  Sprimjs,  127  N.  Y.  261.  Though  a 
municipality  in  its  control  of  school-houses  and  school  property  for  most 
purposes  exercises  governmental  functions,  and  for  a  negligence  in  their  ex- 
ercise cannot  be  held  answerable,  yet  if  it  so  fills  in  a  school  lot  as  to  inflict 
injury  upon  the  property  of  a  private  proprietor,  it  is  answerable  to  him 
therefor:  Miles  v.  yVorcester,  154  Mass.  511;  26  Am.  St.  Rep.  264. 

Though  a  city  is  liable  for  creating  a  nuisance  whereby  injury  results  to  » 
citizen,  a  different  result  attends  its  failure  to  exercise  powers  wlHcb,  if  exer- 
cised, might  have  resulted  in  the  prevention  or  abatement  of  a  nuisance 
created  within  its  limits  and  maintained  upon  private  property,  but  to  which 
neither  it  nor  its  officers  contributed.  Thus  municipalities  are  usually  given 
power  to  abate  nuisances,  and  from  the  failure  to  assert  such  power  nui- 
sauces  may  continue,  and  their  continuance  involve,  either  directly  or  in- 
directly, serious  injury  to  private  proprietors.  The  latter,  however,  are 
without  means  of  redress  by  civil  action  against  a  city.  The  power  of  abat- 
ing a  nuisance,  or  of  determining  whether  it  shall  be  abated,  is  judicial,  and 
the  failure  to  exercise  it,  if  not  corrupt,  cannot  give  any  right  of  action  to  » 
person  suffering  injury  therefrom:  James  v.  Harrodnburg,  85  Ky.  191;  7  Ana. 
St.  Rep.  589;  Davit  v.  City  Cou.icU  of  Montgomery,  51  Ala.  139;  23  Am.  R*p. 
645;  Hill  v.  CharlotU,  72  N.  C.  55;  21  Am.  Rep.  451;  ForsyUi  v.  Atlanta,  45 
Ga.  152;  12  Am.  Rep.  576;  Rivfrt  r.  Augusta,  65  Ga.  376;  38  Am.  Rep.  787. 
We  are  not  able  to  reconcile  with  the  principles  here  stated  the  decision  in 
Taylor  v.  Mayor  o/  Cumherland,  64  Md.  68,  54  Am.  Rep.  759,  afhrmini/  that 
the  using  of  public  street.^  for  "  coasting  on  the  snow  "  is  a  nuisance,  and 
that  for  want  of  diligence  and  vigor  in  suppressing  it  a  city  may  be  answer- 
able. Possibly  the  judgment  in  this  case,  and  that  in  Mayor  of  Balti'uore  v. 
Marriott,  9  Md.  160,  upon  which  it  was  founded,  may  be  sustained  upon  the 
principle  that  the  city  had  assumed  the  duty  of  keeping  the  public  streets 
within  its  limits  free  from  danger,  through  its  negligence,  to  persons  lawfully 
asing  them,  and  that  it  had  not  performed  this  duty  in  those  cases.  la 
Bur/ord  ▼.  Orand  Rapids,  53  Mich.  98,  51  Am.  Rep.  105,  a  city  was  sought 
to  be  held  liable  for  injuries  resulting  to  plaintiff  from  his  horse  being  run 
into  and  injured  by  a  vehicle  "used  in  coasting,  and  called  a  bob,"  the  u.^e  of 
each  vehicle  at  the  place  where  the  injury  occurred  having  beeu  sauctioued 
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by  a  mnnicipal  ordinance  permitting  coasting  on  certain  designated  atreati. 
Judge  Cooley,  in  an  able  opinion,  referring  to  the  authorities  upon  the  mib< 
ject,  reached  the  conclusion  that  as  coasting  was  not  necessarily  a  nuisance, 
the  municipality  might  exercise  a  discretion  in  respect  to  permitting  it,  and 
could  not  be  held  liable,  evea  though  the  discretion  had  been  erroneously 
exercised. 

Schools  and  Sriiool  Property.  — Oities,  in  holding  and  maintaining  property 
Qsed  for  public  schooL^,  as  well  as  in  performing  all  other  duties  imposed  upon 
Uiem  in  respect  to  such  schools,  are  regarded  as  acting  "with  a  sole  view  to 
the  general  beuefit,  and  under  the  requirement  or  authority  of  geueral  laws. 
In  such  cases,  in  the  absence  of  any  statute  which  directly  or  by  implication 
gives  a  private  remedy,  no  action  lies  in  favor  of  a  person  who  has  received  an 
injury  iu  consequence  of  a  negligent  or  defective  performance  of  the  public 
service  ":  Howard  v.  Worcester,  153  Mass.  426;  25  Am.  St.  Rep.  651.  Hence 
no  recovery  can  be  had  against  a  city  for  injuries  received  by  a  child  who 
attended  a  public  school,  by  reason  of  the  unsafe  condition  of  a  staircase  or 
other  part  of  a  school  house:  Hill  v.  Boston,  122  Mass.  344;  23  Am.  Rep.  332; 
Wixon  V.  Newport,  13  R.  I.  454;  43  Am.  Rep.  .35;  or  from  a  dangerous  excava< 
tion  in  a  school  lot:  Finch  v.  Toledo  Board  of  Education,  30  Ohio  St.  37;  27  Am. 
Rep.  414;  Flori  v.  St.  Louis,  69  Mo.  341;33 Am.  Rep.  504;  Bigelowv.  InhabUanU 
of  Rindolpli,  14  Gray,  541;  or  for  negligence  iu  blasting  rocks  iu  excavating 
for  the  foundation  of  a  school-house,  by  which  a  traveler  was  injured  while 
lawfully  using  the  public  highway:  Howard  v.  City  of  Woi-cester,  163  Mass. 
426;  25  Am.  St.  Rep.  461.  If  the  commissioners  or  other  persons  having 
the  control  of  the  public  schools  or  of  school  property,  though  appointed  by 
the  mayor  of  the  city,  were  "vosted  with  full  power  and  authority  to  man- 
age  and  control  the  educational  interests  of  the  entire  municipality,  and  to 
appoint  all  subordinate  ofBcers  and  employees,  who  were  subject  to  their  gov- 
ernment and  control  exclusively,  and  were  their  servants  and  subordinates," 
and  in  the  discharge  of  their  duties  are  uot  amenable  to  the  municipality  in 
any  respect,  its  liability  may  also  be  denied  on  that  ground.  Hence  where 
the  educational  department  is  under  the  control  of  commissioners,  and  a 
part  of  a  building  leased  by  them,  and  occupied  for  a  normal  school,  is  allowed 
to  get  out  of  repair,  by  reason  of  which  foul,  dirty  water  is  permitted  to  run 
down  into  the  lower  part  of  the  building  and  to  injure  property  there  situ- 
ated, there  cannot  be  any  recovery  against  the  city:  Ham  v.  Hew  York,  70 
N.  Y.  459. 

Fii'e  Department,  — Nearly  all  cities  take  some  measures  intended  for  the 
better  protection  of  property  from  destruction  by  fire.  These  measures  gen- 
erally consist  partly  of  means  adapted  to  keeping  ou  hand  and  furnishing  au 
adequate  supply  of  water,  and  partly  in  having  a  fire  department  with  appli- 
ances to  be  used  by  it  iu  extinguishing  fires.  The  claim  is  often  made  that 
the  plaintiff  has  suffered  loss  from  the  destruction  of  his  property  by  fire 
which  would  not  have  occurred  had  the  supply  of  water  been  adequate,  or 
had  the  fire  de{>artment,  or  some  olhcer  thereof,  uot  been  guilty  of  some  negli- 
gence, and  therefore  that  the  city  should  be  held  answerable  for  the  loss 
re-sulting  from  the  negligence  of  itself  or  its  officers  or  servants;  and  so  far  as 
we  are  aware,  this  claim  has  always  been  successfully  met  by  the  claim  on 
the  part  of  the  city  that  in  what  it  did  it  exercised  discretionary  govern- 
mental functions  for  the  benefit  of  the  public,  and  not  for  its  private  advan- 
tage, and  therefore  that  it  could  not  incur  any  liability.  Henoe  its  liability 
cannot  be  established  by  proof  that  loss  resulted  to  plaintiff  from  its  neglect 
iu  not  providing  a  sufficient  supply  of  water,  or  from  shutting  off  the  water 
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and  not  turning  it  on  when  required,  or  in  failing  to  fnrniali  proper  cisterns, 
engines,  or  other  appliances,  or  from  any  failure  to  assert  or  employ  any 
power  or  authority  vested  in  it  by  law:  Mendel  v.  Wheeling,  28  W.  Va.  233; 
67  Am.  Rep.  664;  Wright  v.  Augiiala,  78  Ga.  241;  6  Am.  St.  Rep.  256; 
Wheeler  v.  Cincinnad,  19  Ohio  St.  19;  2  Am.  Rep.  SGS;  Black  v.  City  of  Colum- 
lla,  19  S.  C.  412;  45  Am.  Rep.  785;  Robinam  v.  Etxxiiaville,  87  Ind.  3M;  44  Am. 
Rep.  770;  Nickerson  T.  Bridgeport  H.  Co.,  46  Conn.  24;  33  Am.  Rep.  1;  Brink- 
meyery.  Evunaville,  29  Ind.  187;  Tainterv.  Worcester,  123  Mass.  311;  25  Am, 
Rep.  90;  Heller  V.  Sedalia,  53  Mo.  159;  14  Am.  Rep.  444;  OraiU  v,  Erie,  69  Pa. 
St.  420;  8  Am.  Rep.  272;  Foster  v.  Lookout  WaUr  Co.,  3  Lea,  42;  nor  by  show- 
ing any  neL;ligeut  act  on  the  part  of  an  officer  of  the  fire  department  resulting 
in  loss,  either  by  contributing  to  the  destruction  of  property  by  fire  or  the 
damage  of  the  plaintiff  in  other  respects:  Hayes  v.  Oalikoah,  33  Wis.  314;  14  Am. 
Rep.  760;  WilcoxY.  Chicago,  107  111.  334;  47  Am.  Rep.  434;  Wildr.  Paterson,  47 
N.  J.  L.  40G;  BurriU  y.  Augusta,  78  Me.  118;  57  Am.  Rep.  788;  Orube  v.  St. 
Paul,  34  Minn.  402.  Therefore  he  cannot  recover  on  the  ground  that,  through 
neglic^ence  of  a  person  acting  in  the  department,  a  collision  occurred  between 
a  vehicle  controlled  by  such  person  and  a  vehicle  in  which  plaintiff  was 
riding,  or  because  plaintiff  was  negligently  run  over,  and  thereby  suffered 
personal  injuries:  Alexander  v.  Vickaburg,  68  Miss.  564;  Hafford  v.  New  Bed- 
ford, 16  Gray,  297;  Jevoett  v.  New  Ha  en,  38  Conn.  368;  9  Am.  Rep.  382; 
Wilcox  T.  CJiica;,o.  107  111.  334;  47  Am.  Rep.  434;  or  was  hurt  by  the  burst- 
ing of  a  hose:  Fisher  r.  Boston,  104  Mass.  87;  6  Am.  Rep.  196;  or  by  slipping 
and  falling  upon  ice,  resulting  from  water  being  permitted  to  escape  from  a 
hydrant:  Welsh  v.  Rutland,  56  Vt.  228;  48  Am.  Rep.  762;  or  by  negligently 
maintaining  a  door  in  an  engine-house,  so  that  it  opened  upon  and  struck 
passing  pedestrians:  Kies  r.  Erie,  135  Pa.  St.  144;  20  Am.  St  Rep.  867.  So 
municipal  liability  cannot  be  established  by  proof  that  the  fire  department, 
or  some  member  thereof,  needlessly  or  negligently  caused  the  destruction 
of  plaintiff's  property,  whether  such  destruction  arose  from  the  negligent 
managemeut  of  some  appliance  or  from  a  mistaken  judgment  in  ordering  the 
destruction  of  property  to  arrest  an  existing  conflagration:  Dunbar  r.  San 
Francisco,  1  Cal.  355;  Field  r.  Des  Moines,  39  Iowa,  575;  18  Am.  Rep.  46; 
Taylor  v.  Plymout/i,  8  Met  462;  Hayes  y.  Oahkosh,  33  Wis.  314;  14  Am.  Rep 
760;  WluU  Y.  Charleston,  2  Hill  (S.  C.)  571;  McDonald  y.  Red  Wing,  13  Minn. 
88. 

Water-works.  —  It  may  be  that  water- works  were  owned  by  the  eity,  and 
that  it  furnished  water  to  its  inhabitants  for  a  compensation,  and  assumed  in 
connection  with  such  works  the  duty  of  having  on  hand  an  adequate  snpply 
of  water  and  suitable  hydrants  and  other  appliances  for  use  in  extinguishing 
fires,  and  then  the  question  arises  whether  the  municipality,  because  of  its 
deriving  profit  from  its  water-supply  system,  is  answerable  for  the  negli- 
gence or  other  wrong  of  its  officers  and  servants  acting  within  the  scope  of 
their  duties.  In  performing  the  duty  of  supplying  water  for  use  in  extin- 
guishing fires,  we  think  the  authorities  agree  in  denying  municipal  liability 
for  negligence,  whether  it  results  in  an  inadequate  supply  of  water  or  in 
causing  the  supply  to  be  unavailing,  owing  to  the  absence  or  non-repair  of 
flome  necessary  appliance.  This  duty  is  governmental  in  its  character, 
not  undertaken  for  the  benefit  of  the  municipality,  and  cannot  be  performed 
without  exercising  quasi  judicial  or  legislative  fuuctions  out  of  the  wrongful 
or  negligent  exercise  of  which  it  is  universally  conceded  no  liability,  to  a 
civil  action  can  arise;  Mendel  v.  Wheeling,  28  Va.  233;  57  Am.  Rep.  664; 
Black  V.  Columbia,  19  S.  C.  412;  45  Am.  Rep.  785;  Robinson  v.  City  q/*  Evans- 
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ville,  87  Ind.  33  i;  44  Am.  Rep.  770.  If,  however,  through  the  neglect  of  aa 
officer  having  control  of  the  water-supply  system,  other  injuries  result,  of  a 
private  nature,  the  authorities  do  not  agree  tkn  to  whetlier  a  city  is  answer- 
able therefor  or  noc.  Thus  ia  New  Hampshire,  where  a  horse  was  fright- 
ened by  a  stream  of  water  thrown  from  a  hydrant  which  was  being  tested  by 
firemen,  and  an  action  was  afterwards  commenced  to  recover  compensatioa 
for  injuries  received,  and  the  claim  was  made  that  the  persons  in  charge  of 
the  hydrant  had  been  guilty  of  negligence  which  was  the  proximate  cause  of 
the  injury  to  plaintitF.  tlie  right  to  recover  was  denied,  partly  apon  the  ground 
that  the  officers  in  charge  of  the  hydrant  "were  public  officers,  amenable  to 
law  for  their  conduct,  and  not  under  control  and  direction  of  the  city," 
and  partly  upon  the  ground  that  they  were  in  the  di^cliarge  of  a  publio 
duty  from  which  the  city  received  no  advantage.  Upon  this  latter  topio 
the  court  said:  "  It  is  claimed  by  the  plaintiff  that  the  act  empowering  the 
city  to  introduce  water  conferred  special  privileges  on  the  defendants  and 
their  inhabitants,  and  is  one  from  which  the  city,  in  its  corporate  character 
receives  special  benefits  in  the  way  of  rents  and  tolls  for  the  use  of  the  water, 
and  thereby  the  duty  is  imposed  of  protecting  individuals  from  injury  aris- 
ing from  a  negligent  use  of  the  privileges  so  conferred.  Conceding  this  to 
be  so,  it  does  not  appear  that  the  doctrine  has  any  application  to  this  case. 
The  act  from  which  the  injury  arose  was  the  use  of  a  hydrant  with  hose  at- 
tached, constructed  for  use  in  extinguishing  fires,  and  under  the  control,  of 
the  fire  department,  an  independent  branch  of  the  city  government.  No 
toll,  or  rent,  or  special  advantage  accrues  to  the  defendants  in  their  corpo- 
rate capacity  for  the  use  of  the  hydrants  for  such  purposes,  but  a  tax  is  laid 
for  supporting  the  use.  For  the  use  of  the  water  by  individuals,  for  domestic 
and  other  purposes,  an  annual  rent  is  paid  or  may  be  exacted.  The  use  of  the 
water  from  tiie  hydrants  is  a  public  use,  enjoyed  in  common  by  the  people, 
and  from  which  the  city  in  its  corporate  capacity  receives  no  special  advan- 
tage; and  in  the  absence  of  a  statute  giving  the  action,  the  defendants 
cannot  be  made  liable  for  any  neglect  of  duty  in  respect  to  such  public  use  ": 
Edgerly  v.  Concord,  62  N.  H.  8;  13  Am.  St.  Rep.  533.  Perhaps,  however,  the 
weight  of  authority  with  respect  to  the  liability  of  a  city  for  negligence  of 
its  water  commissioners,  or  other  officers  or  agents  intrusted  with  the  duty 
of  planning  and  keeping  in  repair  a  system  of  water,  is  affirmed  and  enforced 
under  substantially  the  same  circumstances  as  is  the  liability  for  negligence 
in  performing  the  duty  of  keeping  safe  in  condition  the  publio  streets,  and 
therefore  whosoever  is  injured  in  person  or  property  by  negligence  in  main- 
taining or  operating  such  works,  or  in  the  use  of  water  therefrom,  or  for 
negligence  or  want  of  skill  in  their  construction  or  operation,  may  recover  of 
the  city  for  such  injuries,  unless  they  merely  arise  from  negligence  in  rela- 
tion to  the  public  duty  of  furnishing  water  to  extinguish  fires.  Hence  an 
action  may  be  maintained  when  injury  has  resulted  from  negligence  of  the 
water  commissioners,  whereby  a  publio  highway  was  made  nnsafe:  Aldrkh  r, 
Trq>p,  11  R.  I.  141;  23  Am.  Rep.  434;  Hand  v.  Brookline,  126  Mass.  324;  <» 
land  was  flooded  by  a  dam  breaking,  through  want  of  skill  in  its  construc- 
tion: Bailey  v.  Mayor  of  New  York,  3  Hill,  531;  38  Am.  Dec.  669;  or  work- 
men were  injured  by  negligently  omitting  precautions  for  their  safety: 
Connolly  v.  Waltham,  Mass.,  May  10,  1892;  31  N.  E.  Rep.  302.  In  a  case  in 
which  a  city  was  sued  to  recover  for  damages  arising  from  the  death  of  plain- 
tiff's intestate  from  drinking  impure  and  nnhealthfnl  water  from  a  publio 
well  belonging  to  the  defendant,  and  in  which  its  liabdity  was  denied  on  the 
ground  that  it  had  not  been  guilty  of  negligence,  the  court  assumed  that  had 
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negligence  existed,  liability  to  respond  in  damages  might  have  resulted,  say- 
ing "The  city  weis  not  an  insurer  of  the  quality  of  the  water,  and  bound  un- 
der all  circumstances  to  keep  it  pure  and  wholesome.  This  is  not  claimed. 
It  owned  tliis  well  as  it  owned  its  other  property  kept  for  public  use,  such  as 
streets,  parks,  and  public  buildings;  and  it  owed  the  duty  of  reasonable  dili- 
gence to  care  for  it  as  it  waa  bound  to  care  for  such  other  property  ":  Dana' 
her  T.  CUy  nf  Brooklyn,  119  N.  Y.  230. 

Policf.  Deparlment.  —  Municipal  corporations  are  usually  required  by  their 
charters  or  by  general  law,  and  sometimes  by  both,  to  have  a  police  depart- 
ment, and  by  its  aid  to  promota  public  health  and  morals,  to  better  provide 
for  personal  security  and  the  preservation  of  rights  of  property,  and  to  sup- 
press crime  by  watchfulness  and  skill,  both  by  preventing  its  commission 
and  by  apprehending  and  punishing  those  who  commit  it.  All  these  duties 
are  clearly  of  a  public  character,  and  so  far  as  we  are  aware,  no  city  has  ever 
been  held  answerable  for  any  wrong  or  negligence  on  the  part  of  the  officers 
to  whom  their  perfoniiauce  is  deputed.  The  city  is  not  liable  for  injuriei 
suffered  from  the  inadequacy  of  its  police  force,  whether  resulting  from  ita 
not  calling  into  its  service  a  sufficient  number  of  men,  oiffroni  the  negligence 
or  inattention  of  those  whom  it  en4ages  in  such  services:  Hannon  v.  Agnew, 
96  N.  Y.  439;  Detoey  v.  DetroU,  15  Mich.  307;  Odell  v.  Schroeder,  68  111.  353; 
Pratfier  v.  Ltxington,  13  B.  Mon.  559;  56  Am.  Dec.  585;  Worlcy  v.  Columbia, 
88  Mo.  106;  LafaytUe  v.  Timberlahe,  88  Ind.  330.  Nor  is  a  municipality 
answerable  for  any  wantonness,  recklessness,  or  other  wrong  committed  by 
a  policeman  while  in  the  discharge  of  his  duty.  He  is  regarded  as  an  agent 
or  servant  of  the  law,  or  of  the  state,  rather  than  of  the  city,  and  hence  it  is 
not  responsible  for  his  acts.  "Police-officers  can  io  no  sense  be  regarded 
as  agents  or  servants  of  the  city.  Their  duties  are  of  a  public  nature. 
Their  appointment  is  devolved  on  cities  and  towns  by  the  legislature  as  a 
convenient  mode  of  exercising  a  function  of  government;  but  this  does  not 
render  them  liable  for  their  unlawful  or  negligent  acts.  The  detection  and 
arrest  of  offenders,  the  preservation  of  the  public  peace,  the  enforcement  of 
the  laws,  and  other  similar  powers  and  duties  with  which  police-officers  aud 
constables  are  intrusted,  are  derived  from  the  law,  and  not  from  the  city  or 
town  ander  wUch  they  hold  their  appointment.  For  the  mode  in  which 
they  exercise  their  powers  and  duties,  the  city  or  town  cannot  be  held  lia- 
ble": BuUrick  v.  Lomll,  1  Allen,  172;  79  Am.  Dec.  721;  Burch  v.  Hard- 
wicke,  30  Gratt.  24;  32  Am.  Rep.  640;  Calioell  v.  City  of  Boone,  61  Iowa,  687; 
33  Am.  Rep.  154;  BovxHtchv.  Boston,  101  U.  S.  16;  Attoaterv.  Ba/timore,  31 
Md.  462;  EllioU  v.  Philadelphia,  75  Pa.  St  347;  15  Am.  Rep.  691;  NorrU- 
toicn  v.  Fttzpatrick,  94  Pa.  St  121;  39  Am.  Rep.  771;  Camphellv.  Montfjomei-y^ 
63  Ala.  527;  25  Am.  Rep.  656;  Petera  v.  Lindaborg,  40  Kan.  654.  '  Tli#refore» 
a  city  is  not  liable  for  the  use  of  excessive  force  by  its  policemen,  or  for  their 
assault  or  battery  upon,  or  shooting,  or  other  abuse  of,  a  prisoner  or  other 
person:  BuUrick  v.  Lowell,  1  Allen,  172;  79  Am.  Dec.  721;  Calwfll  v.  City  of 
Boone,  61  Iowa,  687;  33  Am.  Rep.  154;  MoffiU  v.  Aaheville,  103  N.  C.  237;  14 
Am.  St  Rep.  810;  Whitfield  v.  Paris,  84  Tex.  431;  31  Am.  St  Rep.;  nor  for 
their  unlawful  seizure  of  property,  whereby,  or  through  their  negligence,  it 
is  lost  or  misappropriated:  Elliott  v.  City  qf  PhiUidelphia,  75  Pa.  St  547;  15 
Am.  Rep.  591;  Fox  v.  Northern  Liberties,  3  Watts  &  8.  103;  Dart/an  v.  Mayor 
of  Mobile,  31  Ala.  469;  70  Am.  Dec.  505;  Stewart  v.  City  of  New  Orleans,  9) 
La.  Ann.  461;  61  Am.  Dec.  218.  Nor  is  it  material  that  the  policeman  for 
whose  wrongful  act  compensation  is  sought  was  acting  nnder  a  municipal  or- 
dinance, and  in  an  attempt  to  enforce  its  provisions,  or  to  apprehend  one 
AM.  St.  Kcr.,  Vou  XXX.— 2« 
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Monsed  of  violating  them.  "  The  anthority  to  enact  by-laws  is  delegated  to 
the  city  by  the  sovereifcn  power,  and  the  exercise  of  the  authority  gives  to 
such  enactments  the  same  force  and  effect  as  if  they  had  been  passed  directly 
by  the  legislature.  They  are  public  laws  of  a  local  and  limited  operation, 
designed  to  secure  good  order  and  to  provide  for  the  welfare  and  comfort  of 
the  inhabitants.  In  their  enforcement,  therefore,  police-officers  act  in  their 
public  capacity,  and  not  as  agents  or  servants  of  the  city  ":  BuUrick  v.  Low- 
ell, I  Allen,  172;  79  Am.  Deo.  721;  Calwell  v.  CUy  of  Boone,  61  Iowa,  687; 
33  Am.  Rep.  154;  Moffitt  ▼.  Asheville,  103  N.  C.  237;  14  Am.  St.  Rep.  810. 

A  City  Jail  or  Oth«tr  Prison  is  usually  in  charge  of  policemen,  and  in  pro* 
Tiding  and  keeping  it  in  repair  a  municipality  manifestly  exercises  duties 
of  the  same  public  character  as  when  it  provides  a  police  department.  If 
any  policeman  or  officer  should  be  guilty  of  mistreatment  of  a  prisoner,  the 
city  must  be  exonerated  from  liability,  nnder  the  authorities  already  cited 
granting  it  immunity  from  liability  for  acts  of  policemen.  So  in  providing 
a  pr'son  and  keeping  it  in  repair,  and  furnishing  supplies  for  its  inmates,  it 
exercises  discretionary  governmental  functions,  and  is  therefore  not  an- 
awerable  to  one  who  is  injured  in  health  or  otherwise  by  the  condition  of  the 
prison  or  the  failure  to  furnish  proper  supplies  to  the  persons  confined 
therein:  Le  Clef  v.  Concordia,  41  Kan.  323;  13  Am.  St.  Rep.  28.5;  Moffiu  v. 
A$heville,  103  N.  C.  237;  14  Am.  St  Kep.  810;  Oovernort.  Clark  Co.,  19  Ga.  97. 

In  the  Maintaining  qf  Almshouses,  Hospitals,  and  Work/uuses,  and  in  provid- 
ing for  the  welfare  and  support  of  indigent  persons,  and  for  the  advancement 
of  public  health,  municipalities  also  exercise  discretionary  governmental  func- 
tions, and  are  therefore  not  answerable  in  a  civil  action  for  their  negligence, 
nor  for  that  of  their  officer  or  agents.  Hence  there  can  be  no  recovery  against 
a  city  on  the  ground  that  its  health-officers  negligently  exposed  plaintiff  to 
a  contagious  disease:  Ogg  v.  City  of  Laming,  .35  Iowa,  495;  14  Am.  Rep.  499; 
Brown  v.  Vinalhaven,  65  Me.  402;  20  Am.  Rep.  709;  or  after  cleaning  a 
vault  on  private  premises,  left  it  open,  in  consequence  of  which  plaintiff, 
without  fault  on  his  part,  fell  into  it  and  was  injured:  Bryant  v.  Ht.  Paul, 
83  Minn.  289;  53  Am.  Rep.  31;  or  without  authority  took  possession  of  a 
dwelling-house,  to  the  exclusion  of  its  owner,  and  used  it  as  a  hospital:  Spring 
T.  Hyde  Park,  137  Mass.  554;  50  Am.  Rep.  334;  Lynde  v.  Rockland,  66  Me. 
809,  314.  A  municipality,  not  guilty  of  negligence  in  selecting  a  physician  or 
surgeon  for  the  poor,  or  for  the  inmates  of  a  hospital  or  other  public  institu- 
tion, is  not  answerable  to  one  injured  by  his  negligent  or  unskillful  treatment: 
Summers  v.  Board  o/  Comm'rs,  103  Ind.  262;  53  Am.  Rep.  512;  Sherboume 
T.  Tuba  Co.,  21  Cal.  113;  81  Am.  Dec.  151.  And,  generally,  for  any  wrong- 
ful act  or  neglect  of  an  officer  or  employee  in  any  city  hospital,  almshouse, 
or  otb«r  charitable  institution,  there  can  be  no  recovery  except  against  him 
personally:  Mulcairwt  v.  JanesvilU,  67  Wis.  24;  Richmond  v.  Long,  17  Oratt. 
875;  94  Am.  Dec.  461;  Murtaugh  v.  St.  Louis,  44  Mo.  479,  481;  Herioe$ 
Hospital  T.  Ross,  12  Clark  &;  P.  507;  McDonald  v.  Massachusetts  General  Hos- 
pital, 120  Mass.  432;  21  Am.  Rep.  529;  Benton  v  City  Hospital,  140  Mass.  13; 
64  Am.  Rep.  436;  Perry  r.  House  of  Refuge,  63  Md.  20;  52  Am.  Rep.  495; 
Maxmilian  v.  New  York,  62  N.  Y.  160;  20  Am.  Rep.  468;  Hai>jht  v.  New 
York,  24  Fed.  Rep.  93;  Curran  t.  Boston,  151  Mass.  505;  21  Am.  St.  Rep. 
466. 

^a  (My  has  Property,  or  Engaget  in  an  Undertaking  the  Ohjeet  of  Which  is 
Profit  to  itself,  its  liability  with  respect  to  such  property  or  business  is  the  same 
■e  if  it  were  a  private  corporation:  Bailey  v.  Mayor,  3  Hill,  631;  38  Am.  Dec. 
•69;  Clark  r.  Manchester,  62  N.  H.  577.     Hence  if  it  rents  a  building  or  some 
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portioa  thereof,  it  becomes  answerable  for  negligence  in  respect  to  the  build* 
ing  and  its  appartenances,  and  the  streets  and  approaches  thereto,  to  ihe  aam« 
extent  as  the  owner  of  other  property  used  for  private  purposes:  Warden  v. 
New  Betl/ord,  131  Mass.  23;  41  Am.  Rep.  185;  Mayor  of  Savannah  v.  Cul' 
tens,  38  Ga.  334;  95  Am.  Dec.  398.  If  it  owns  water-works,  and  undertakes 
to  supply  an  inhal)itaiit  with  water  for  some  specified  purpose,  and  uncovers 
a  pipe  by  which  he  receives  such  water,  so  that  it  is  frozen  and  his  sup])ly 
cut  oflF,  the  city  is  answerable  in  damages:  Stock  v.  Boston,  149  Mass.  410; 
14  Am.  St.  Rep.  430;  though,  in  one  state  at  least,  such  damage  is  limited 
to  tiie  amount  paid  for  the  use  of  the  water:  SmiiA  ▼.  Philadelp/ua,  81  Pa.  St. 
38;  22  Am.  Rep.  731. 

iVfiarves,  Piers,  etc,  Neijligence  in  Manafjementof.  — A  nity  owning  or  in 
possession  of  a  wharf  or  pier,  for  the  use  of  which  it  is  authorized  to  collect, 
and  does  collect,  tolls,  is  charged  with  the  duty  of  keeping  it  in  proper  and 
safe  condition  and  repair  in  its  capacity  of  owner  and  manager  of  private 
property,  and  is  answerable  to  any  one  injured  by  its  failure  to  perform  such 
duty,  in  all  cases  in  which  its  non-performance  is  attributable  to  negli« 
gence:  PiUsburjh  T.  Orier,  22  Pa.  St.  54;  HO  Am.  Dec.  66;  Skinkle  v.  Coring' 
ton,  1  Bush,  617;  Fennimore  v.  New  Orleans,  20  La.  Ann.  124;  AlUij/ieny  r. 
Campbell,  107  Pa.  St.  530;  62  Am.  Rep.  478;  CUy  of  Petersburg  v.  Ayple- 
garth,  28  Oratt.  :i2' ;  26  Am.  Rep.  357;  Memphis  v.  Kimbrough,  12  Heisk.  133. 

In  South  Carolina,  a  municipality  was  authorized  to  issue,  and  did  issue, 
certain  certificates  of  stock,  each  of  which  contained  a  provision  "  that  the 
demand  evidenced  thereby  was  recorded  in  and  transferable  only  at  the  ofSce 
of  the  city  treasurer  by  appearance  in  person  or  by  attorney  accorling  to  the 
rules  and  forms  instituted  for  that  purpose,"  and  it  was  held  that  the  munici- 
pality had,  in  effect,  entered  into  a  contract  with  persons  interested  in  the 
stock  that  the  same  should  not  be  illegally  transferred,  and  was  therefore 
answerable  to  any  one  injured  through  its  violation  of  such  contract  by  ita 
permitting  an  unauthorized  transfer  of  the  stock  to  be  made:  Cltapnian  r. 
Charleston,  28  S.  C.  373;  13  Am.  St.  Rep.  6S1. 

Test  of  LinhiUty  is.  Was  the  Duty  Municipal t  —  The  negligence  or  omis- 
sions  which  we  have  referred  to,  and  for  which  municipalities  have  been 
held  answerable,  occurred  in  performing  or  failing  to  perform  some  duty 
which  the  city  had  taken  upon  itself,  or  which  had  been  imposed  upou  it, 
mnd  with  the  performance  of  which  it  became  charged  as  a  corporate  duty, 
rather  than  as  an  instrumentality  of  the  sovereign  power  acting  for  the  bene- 
fit of  the  public.  We  confess  that  it  is  not  always  possible  to  determine 
from  the  decisions  when  a  municipality  is  acting  in  one  capacity,  rather 
than  in  the  other,  but  the  only  principle  upon  which  it  can  in  any  instance 
be  held  answerable  is,  we  submit,  that  it  has,  by  its  voluntary  act,  in  ao* 
cepting  its  charter,  or  by  some  general  law,  become  auswerable  for  the  per- 
formance of  some  duty,  and  that  from  its  proper  performance  it  uantiot 
«scape  on  the  ground  that,  by  its  own  act,  or  by  the  law,  such  performance 
has  been  delegated  to  some  officer  or  agent.  If  a  duty  is  not  a  duty  of  the 
cnunicipality,  but  merely  of  some  of  its  elficers,  then  no  liability  can  attach 
«gainst  it.  Thus  if  a  city  surveyor  is  called  upon  to  make  a  survey  for  a 
private  proprietor,  and  to  establish  the  boundary  line  of  his  lot,  the  officer, 
though  the  charter  of  the  city  may  give  him  authority  to  act,  does  not  act  for 
it,  nor  in  the  discharge  of  a  corporate  iluty,  and  it  cannot  be  held  liable  tor 
damages  resulting  from  his  error  or  want  of  skill:  Alcorn  v.  Philailelpliin,  44 
Pa.  St.  348.  If,  on  the  other  hamJ,  the  officer  from  who:<e  negligence  injury 
has  resulted  was  acting  in  the  discharge  of  a  corporate  duty,  as  distinguishe'l 
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from  a  discretionary  governmental  duty,  the  city  is  liable.  This  is  an  es- 
sential test.  The  fact  that  the  officer  was  not  appointed  by  the  munici» 
pality,  or  cannot  be  discharged  or  controlled  by  it,  is  often  spoken  of  as 
material;  but  if  material,  it  is  so  only  because  it  may  aid  in  determining 
whether  or  not  the  duty  was  a  corporate  one;  but  if  it  be  conceded  to  be  of 
the  latter  character,  the  liability  of  the  city  is  ueaerally  enforced,  though  it 
has  not  appointed  and  cannot  control  liim.  Thus  in  an  action  against  the 
city  of  New  York  to  recover  for  damages  suflfered  from  the  unsafe  conditioa 
of  a  public  street,  it  resisted  recovery,  on  the  ground  that  the  injury  com- 
plained of  arose  from  the  negligence  of  the  commissioners  of  public  parks. 
To  this  defense  the  court  responded,  that,  conceding  the  duty  to  have  been 
devolved  upon  these  commissioners,  it  was  still  a  municipal  duty;  that  "the 
city  must  act  through  its  officers  and  agents,  and  it  is  for  the  legislature  to 
determine  what  powers  and  duties  shall  be  devolved  upon  them.  It  matters 
not  how  independently  they  may  act,  nor  how  they  are  chosen.  If  they  are 
provided  by  law  and  authorized  to  discharge  a  corporate  duty  which  rests 
apon  the  municipality,  then  in  the  discharge  of  that  duty  they  represent  th» 
municipality,  and  it  may  be  chargeable  with  their  misfeasance  or  non-feasance. 
Tlie  exclusive  control  of  the  streets  m»y  by  law  be  confided  to  the  mayor  or  the 
street  commissioner,  free  from  the  control  of  the  common  council,  and  yet  the 
care  of  the  streets  would  remain  a  municipal  duty,  discharged  by  the  officers 
designated  for  and  in  behalf  of  the  city  ":  EhryoU  v.  New  York,  96  N.  Y.  264, 
273;  48  Am.  Rep.  622.  In  another  case  in  the  same  state,  the  defense  was, 
that  the  dangerous  condition  of  the  street  from  which  plaintiflF  suflfered  injury 
was  due  to  the  act  of  the  board  of  water  commissioners  of  the  city,  created  by 
a  special  statute  defining  their  duties.  In  overruling  this  defense,  the  court 
of  appeals  said:  "The  board  exists  solely  for  the  benefit  of  the  city.  It  can 
own  no  property,  and  do  no  act  that  has  not  reference  to  the  well-being  of 
the  city.  It  is  given  the  power  to  purchase  and  acquire  land,  but  the  title, 
when  acquired,  vests  in  the  city.  For  its  contracts  the  city  is  liable,  and 
judgments  recovered  against  it  are  judgments  against  the  city.  When  the 
water  rents  collected  by  it  are  more  than  sufficient  to  meet  its  expenses,  the 
surplus  must  go  to  the  benefit  of  the  city.  It  is  denominated  the  *  board  of 
water  commissioners  of  the  city  of  Yonkers.'  It  is  not  an  independent  body 
acting  for  itself,  but  is  a  department  of  the  city,  and  one  of  the  instruments 
of  the  municipal  government.  Being  such,  when  engaged  in  digging  the 
trench  for  the  purpose  of  laying  water-pipe  in  Yonkers  Avenue,  it  was  en- 
gaged in  the  discharge  of  a  municipal  duty,  and  it  was  obligatory  upon  it,^ 
in  so  doing,  to  so  protect  and  guard  the  work  that  it  should  not  endanger 
persons  nsing  the  street,  and  if  that  was  impossible,  with  a  due  and  diligent 
prosecution  of  the  work,  the  street  should,  by  suitable  barrier,  have  been 
closed  against  the  public.  For  its  failure  so  to  do,  and  for  injuries  resulting 
from  such  failure,  the  defendant  is  liable":  PettengiU  v.  Yonkers,  116  N.  Y. 
558;  15  Am.  St.  Rep.  442.  The  leading  case  upon  this  subject  is  Barnes  r. 
District  of  Columbia,  91  U.  S.  540.  The  qnestion  there  involved  was,  whether 
the  plaintifiT  could  recover  for  injuries  resulting  "in  consequence  of  the  de- 
fective condition  of  one  of  the  streets  of  the  city  of  Washington."  The 
statute  creating  the  defendant  a  municipal  corporation,  after  giving  it  power 
to  sue  and  be  sued,  and  to  exercise  all  other  powers  of  a  municipal  corpora- 
tion not  inconsistent  with  the  laws  and  constitution  of  the  United  States, 
and  the  provisions  of  the  statute  authorized  the  President,  with  the  consent 
of  the  Senate,  to  appoint  a  board  of  public  works,  who  should  have  entire 
control  of  and  make  all  needful  regulations  which  should  be  necessary  for 
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keeping  in  repair  the  streets,  ayennes,  alleys,  and  sewera  of  the  city.  After 
Affirming  that  the  duty  of  keeping  the  streets  in  repair  was  essentially  a 
municipal  duty,  and  that  its  negligent  performance  usually  resulted  in  mu- 
nicipal liability,  the  supreme  court  of  the  United  States  proceeded  to  con- 
eider  whether  or  not  the  fact  that  the  duty  was  by  a  statute  intrusted  to 
a  board  of  public  woi-ks  exonerated  the  municipality  from  negligence  in  its 
performance.  "  A  municipal  corporation,"  said  that  court,  "  may  act  through 
its  mayor,  through  its  common  council,  or  its  legislative  department,  by 
whatever  name  called,  its  superintendent  of  streets,  commissioner  of  high- 
ways, or  board  of  public  works,  provided  the  act  is  within  the  provinc* 
committed  to  its  charge.  Nor  can  it,  in  principle,  be  of  the  slightest  conse- 
quence by  what  means  these  several  officers  are  placed  in  their  position,  — 
whether  they  are  elected  by  the  people  of  the  municipality,  or  appointed  by 
the  President  or  a  governor.  The  people  are  the  recognized  source  of  all 
authority,  state  and  municipal,  and  to  this  authority  it  must  come  at  last^ 
whether  immediately  or  by  a  circuitous  process." 

Torts,  Qenerally.  —  We  have  heretofore  considered  the  liability  of  mnnioi- 
pal  corporations  for  negligence  in  the  performance  or  non-performance  of 
some  corporate  duty.  We  now  wish  to  treat  of  their  liability  for  torts  of  a 
more  active  and  intentional  character.  Sometimes  doubt  has  been  expressed 
concerning  the  liability  of  municipal  corporations  for  torts,  but  if  any  doubt 
upon  this  subject  ever  existed,  its  existence  has  long  since  ceased:  Anthony 
V.  Inhabitants  of  Adams,  1  Met.  284;  Sewall  v.  St.  Paul,  20  Minn.  511; 
Allen  V.  Decatur,  23  111.  332;  76  Am.  Dec.  692;  Wilde  v.  New  Orleans,  12 
La.  Ann.  16;  Hunt  v.  Boonville,  65  Mo.  620;  27  Am.  Rep.  299;  Sheldon  ▼. 
Kalamazoo,  24  Mich.  383;  Ashley  v.  P<yrt  Huron,  35  Mich.  296;  24  Am.  Rep. 
652;  Thayer  v.  Cily  of  Boston,  19  Pick.  511;  31  Am.  Dec.  157.  Whenever 
liability  exists,  it  must  necessarily  be  for  the  act  of  an  officer  or  agent,  for 
except  through  officers  or  agents,  a  municipality  cannot  act  at  all.  In  an 
action  against  a  city  for  a  tort  it  may  defend  with  success,  —  1.  By  showing 
that  the  act  complained  of  was  as  to  it  ultra  vires,  and  therefore,  in  contem- 
plation of  law,  could  not  have  been  its  act;  and  2.  By  proving  that  the  officer 
or  other  person  by  whom  it  was  done  was  not,  in  doing  it,  the  agent  of  the 
city. 

Torts,  Ultra  Vires.  —  The  defense  of  ultra  vires  exists  when  the  act  com- 
plained of  as  wrongful  was  wholly  beyond  the  powers  of  the  corporation,  or 
in  other  words,  when  it  was  not  possible  for  the  corporation,  under  any  cir- 
cumstance, to  have  authorized  the  doing  of  the  act.  Thus  if  a  city,  having 
tio  power  to  enact,  under  any  circumstance,  a  valid  ordinance  giving  a  firm 
a  monopoly  of  the  slaughtering  of  animals,  attempts  to  enact  such  ordinance, 
and  its  officers  undertake  to  enforce  it,  no  municipal  liability  can  result; 
€ily  of  Chicago  v.  Turner,  80  111.  420.  A  law  which  is  void  because  it  con- 
flicts with  the  constitution  of  the  state,  and  a  municipal  ordinance  which  is 
void  because  the  laws  of  the  state  do  not  permit  the  municipal  authorities 
to  enact  and  enforce  it,  stand  upon  the  same  ground,  and  any  act  done  in 
the  attempted  enforcement  of  either  is  ultra  vires,  and  the  only  liability  re- 
sulting is  against  the  persons  who  did  or  attempted  to  do  it:  Mayor  of  Albany 
T.  Cunliff,  2  N.  Y.  165;  Worley  v.  Inhabitants  of  Columbia,  88  Mo.  106;  Brown 
•V.  City  of  Cape  Girardeau,  90  Mo.  377;  59  Am.  Rep.  28;  Cuylerr.  Rochester,  12 
Wend.  165;  Lemony.  Newton,  134  Mass.  476;  Trammellv.  RussellviUe,  34  Arli. 
105;  36  Am.  Rep.  1.  Hence  where  the  common  council  of  a  city,  by  its  Tote, 
directed  that  a  dam  be  erected  on  the  land  of  a  private  citizen  for  the  pnrposa 
«f  flooding  it^  and  thereby  abating  an  alleged  naiaance,  and  raoh  dam  waa 
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accordingly  built,  it  was  held  that  the  mnnicipality  was  not  liable  for  th» 
eoaseqaent  damap^ea  to  the  owner  of  the  land,  because  "  the  acts  done  bar* 
lag  been  beyond  the  authority  and  power  of  the  city  to  do,  the  city  cannot 
be  held  answerable  in  damages  for  that  which  was  done  under  the  supposed 
authority  of  illegal  and  void  votes  ":  Cavanagh  v.  Boston,  139  Mass.  426;  52 
Am.  Rep.  716;  Seele  v.  Deering,  79  Me.  343;  1  Am.  St.  Rep.  314.     If  the 
officers  or  employees  of  a  municipality,  whether  pursuant  to  a  vote  of  it* 
common  council  or  not,  engage  in  an  act  which  the  latter  had  no  power  to 
authorize,  they  are  not,  while  so  engaged,  the  representatives  of  the  munici* 
pality,  and  it  is  therefore  not  liable  for  their  negligence  or  misconduct. 
Therefore,  if  the  fire  department  is  directed  to  participate  in  a  celebration 
when  there  is  no  authority  to  so  direct  it,  or  a  vote  to  raise  a  committee  to 
celebrate  a  holiday  is  so  taken  as  to  be  void,  no  municipal  liability  can  result 
from  the  misconduct  or  negligence  of  persons  acting  under  the  void  order  of 
the  city  council:  Smith  v.  City  of  Rochester,  76  N.  Y.  506;  Morrison  v.  City 
qf  Lawrence,  98  Mass.  219.     Where  an  act,  because  it  is  ultra  vires,  cannot 
be  authorized  in  advance  of  the  doing  of  it,  it  is  impossible  to  ratify  it,  and 
therefore  the  liability  of  a  city  cannot  be  sustained  for  injuries  growing  out 
of  such  act  by  showing  that  it  was  ratified  subsequently  to  its  commission: 
Horn  V.  Baltimore,  30  Md.  218.     There  are  a  few  cases  apparently  in  conflict 
with  the  principles  we  have  stated.     Thus  municipalities  undertaking,  by  the 
resolutions  of  their  common  councils,  to  authorize  the  placing  and  keeping  of 
obstructions  or  dangerous  objects  in  a  public  street  have  been  held  liable  for 
resulting  damages:  Cohenv.  Mayor  of  New  York,  113N.  Y.  532;  10  Am.  St.  Rep. 
506;  Stanley  v.  Davenport,  54  Iowa,  463;  37  Am.  Rep.  216.     But  these  decisions 
are  defensible  on  the  ground  that  it  was  the  duty  of  the  municipality  to  keep 
the  streets  in  a  safe  condition,  and  it  was  equally  answerable  for  their  con> 
dition  after  notice  thereof,  whether  it  attempted  to  license  their  obstructioa 
or  not.     A  case  decided  in  Georgia  we  are  unable  to  reconcile  with  the  other 
authorities  upon  this  subject.     It  was  an  action  against  a  city,  the  complaint 
in  which  alleged  that  the  mayor  and  common  council  had  passed  a  resolution 
declaring  that  plaintiffs  were  itinerant  and  non-resident  speculators  and 
traders  within  the  meaning  of  a  certain  tax  ordinance  of  the  city,  and  had 
directed  the  clerk  of  the  city  council  to  issue  execution  to  collect  taxes 
claimed  to  be  due  from  plaintiffs  as  such  non-residents,  and  that  the  purpose 
of  such  resolution  was  to  protect  merchants  of  the  city  from  competition  in 
business,  and  that  execution  was  accordingly  issued  and  levied  upon  plain« 
tiffs'  property.     There  was  no  claim  that  in  passing  the  resolution  the  com- 
mon council  were  acting  within  the  limits  of   any  authority  delegated  to 
them,  and  yet  it  was  held  that  the  complaint  stated  a  cause  of  action.     The 
court,  however,  in  its  opinion,  did  not  consider  any  question  except  that  of 
the  right  of  the  plaintiffs  "to  transact  business  in  Atlanta  without  any  hos* 
tile  proceedings  against  them  founded  upon  the  mere  fact  of  non-residence  ": 
Gould  V.  AtlaiUa,  60  Ga.  164. 

Unlawful  Acts  Wluch  are  not  Ultra  Vires.  — If  the  wrongful  act  in  qnes. 
tion  is  one  which  the  municipality  had  the  right  to  do  under  some  circum* 
stances  or  in  some  manner,  then  it  is  not  ultra  vires,  though  done  in  different 
circumstances  or  in  a  different  manner;  and  if  authorized  by  the  city,  a  recov« 
ery  may  be  had  at  the  instance  of  one  injured  thereby,  as  where  a  road  i» 
authorized  to  be  constructed  in  a  particular  manner  and  out  of  designated 
materials,  but  it  is  constructed  in  a  different  mode  and  with  other  materials: 
Pekin  v.  Newtll,  26  111.  320;  79  Am.  Dec  378.  If  a  city  has  invaded  th» 
rights  of  private  proprietors  by  a  trespass  upon  their  property  or  by  an/ 
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other  actionabia  tort,  it  is  not  always,  nor  nsaally,  a  sufficient  answer  to  say 
that  if  the  act  was  wrongful  and  unlawful,  then  the  city  was  not  authorized 
t«  do  it,  and  it  is  not  the  act  of  the  city.  If  such  were  the  case,  municipal 
liability  for  tort  could  not  exist.  If  a  municipality,  acting  by  its  coimnoa 
•oancil  or  other  governing  boJy,  determines  to  do  an  act,  and  commits  the 
duty  of  doing  it  to  some  officer  or  agent,  and  the  act  was  one  which  it  had 
power  to  authorize,  he  and  the  municipality  occupy  substantially  the  rela> 
tion  of  principal  and  agent,  and  hence  it  is  answerable  at  least  for  such  torts 
as  he  commits  while  actmg  in  good  faith,  in  the  exercise  of  the  power  confided 
to  him:  Soulard  r.  St.  Louis,  36  Mo.  546.  "When  officers  of  a  town,  acting 
as  its  agents,  do  a  tortious  act  with  an  honest  view  to  obtain  lor  the  pubbo 
some  lawful  benefit  or  advantage,  reason  and  justice  require  that  the  town 
in  its  corporate  capacity  should  be  liable  to  make  good  the  damage  sustained 
by  an  individual  in  consequence  of  the  acts  thus  done.  The  contrary  doc- 
trine  would  be  injurious  to  the  person  damaged  and  to  the  agents  employed 
by  the  town.  It  would  also  be  injurious  to  the  town,  by  paralyzing  the 
energies  of  such  agents  or  officers,  as  they  would  be  likely  to  refuse  to  act 
when  prompt  action  is  important":  Hawks  v.  CJiarlemorU,  107  Mass.  417. 
Therefore  a  municipality  is  liable  if  it  authorizes  its  selectmen  to  repair  a 
highway,  and  in  so  doing  they  enter  upon  private  property  without  the  con* 
sent  of  the  owner,  and  take  away  stone  to  be  used  in  repairing  a  bridge: 
Hawks  r.  Charlemont,  107  Mass.  417;  or  if  a  warden  or  other  officer,  acting 
under  a  vote  of  the  bnrgesses  or  town  council  requiring  him  to  remove  an 
encroachment  from  a  public  highway,  causes  a  fence,  whicii  he  in  good  faith 
believed  to  be  on  such  highway,  to  be  removed  therefrom,  when  it  was  not 
thereupon,  nor  was  it  an  encroachment:  Weed  v.  Greenwich,  45  Conn.  170; 
Woodcock  V.  City  of  Calais,  66  Me.  234;  Lee  v.  Sandy  Hill,  40  N.  Y.  442; 
Sheldon  v.  Kalamazoo,  24  Mich.  383.  And  whenever  a  city  directs  a  street 
to  be  opened,  or  other  public  work  to  be  done,  and  sends  a  force  to  do 
it,  and  in  so  doing  enters  upon  private  property,  without  first  acquiring  the 
right  to  do  so  by  proceedings  in  the  exercise  of  the  right  of  eminent  domain, 
or  by  some  other  appropriate  proceeding,  it  is  guilty  of  a  trespass  for  which 
it  must  respond  in  damages:  llildreth  v.  Lowell,  J 1  Gray,  349;  Hickerson  v. 
Mexico,  58  Mo.  61;  Soulard  v.  City  of  St.  Louis,  36  Mo.  546;  Allen  v.  City  of 
Decatur,  23  111.  332;  76  Am.  Dec.  692;  Sewell  v.  St.  Paul,  20  Minn.  511. 
The  result  of  the  authorities  upon  this  sul>ject  was  thus  forcibly  stated  by 
Judge  Cooley:  "It  is  very  manifest  from  this  reference  to  autliorities  that 
they  recognize  in  municipal  corporations  no  exemption  from  responsibility, 
where  the  injury  an  indiridnal  has  received  i3  a  direct  injury  accomplished 
by  a  corporate  act  which  is  in  the  nature  of  a  trespass  upon  him.  The  right 
of  an  individual  to  the  occupation  and  enjoyment  of  his  premises  is  exclu- 
sive, and  the  public  authorities  have  no  more  liberty  to  trespass  upon  it  than 
has  a  private  individual.  If  the  corporation  send  people  with  picks  and 
spades  to  cut  a  street  through  it  without  first  acquiring  the  right  of  way,  it 
is  liable  for  a  tort;  but  it  is  no  more  liable  under  such  circumstances  than  it 
is  when  it  pours  upon  its  laud  a  flood  of  water  by  a  public  sewer  so  con- 
structed that  the  flooding  must  be  a  necessary  result.  The  one  is  no  mure 
anjustifl  ible,  and  no  more  an  actionable  wrong,  than  the  other.  Each  is  a 
trespass,  and  in  each  instance  the  city  exceeds  its  lawful  jurisdiction  ":  Ash- 
ley  V.  Port  Huron,  35  Mich.  296;  24  Am,  Rep.  552;  Rhodes  v.  City  of  Cn-e- 
bind,  10  Ohio,  169;  36  Am.  Dec.  82;  Ooodloe  v.  City  ofCincintMU,  4  Ohio,  500; 
82  Am.  Dec.  764.  Hence  where  a  city,  authorized  to  ohange  the  grade  of  a 
street  upon  certain  contingencies  only,  and  upon  making  compeusation  to 
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any  lot-owner  damaged  thereby,  proceeds  to  change  the  grade,  and  to  grade 
the  street  accordingly,  in  the  absence  of  sach  a  contingency,  and  without  com- 
plying with  the  requirements  of  the  law  or  compensating  the  owner,  he  may 
recover  damages  from  the  city  by  an  appropriate  action:  Trustees  of  Diocese 
qf  louia  V.  CUtf  of  Anamosa,  76  Iowa,  538.  A  city,  acting  by  its  agents,  pur- 
chased certain  broken  rock,  and  entered  upon  the  land  where  it  was  lying 
and  removed  it.  The  vendor  of  the  city,  however,  had  no  title  to  the  prop- 
erty, and  hence  an  action  was  brought  against  the  city  by  the  true  owner  of 
the  rock.  It  was  argued  for  the  defendant  "  that  as  the  city  had  no  au- 
thority nnder  its  charter  to  commit  a  trespass,  or  to  order  the  commission  of 
a  trespass,  an  order  to  its  servants  to  do  an  act  which,  when  performed,  con- 
stituted a  trespass,  would  not  make  the  city  liable,  as  both  the  order  and 
the  act  would  be  ultra  vires."  To  this  the  court  replied:  "This  argument 
fails  to  distinguish  between  the  doing  of  an  act  in  its  nature  unlawful  or 
prohibited,  and  the  doing  of  an  act  in  its  nature  lawful  and  authorized  at  an 
unauthorized  place  or  in  an  unlawful  manner.  On  the  defendant's  theory, 
municipal  corporations  could  never  be  held  liable  for  negligent  or  tortious 
acts  of  their  agents  and  servants.  As  they  have  no  authority  to  do  wrong, 
and  cannot  authorize  their  officers  or  servants  to  do  wrong,  therefore 
it  is  argued  they  can  never  be  held  liable  for  injuries  inflicted  by  them. 
This  is  an  unwholesome  doctrine,  and  is  not  supported  either  by  reason  or 
authority":  Hunt  v.  Boonville,  65  Mo.  620;  27  Am.  Rep.  299.  Another 
case  in  the  same  state  is  somewhat  more  extreme  in  character.  A  city  being 
authorized  to  purchase  a  pest-house,  its  physician  and  police  took  possession 
of  plaintiff's  premises  without  authority,  and  used  them  for  the  purposes  of 
the  pest-house  for  the  period  of  two  months,  after  which  an  action  was 
brought  for  the  trespass  involved  in  this  seizure  and  use  of  the  property. 
The  defendant  contended  that  as  it  was  not  authorized  to  acquire  property 
for  use  as  a  pest-house  except  by  purchase,  its  occupancy  of  plaintiff's  prem- 
ises was  ultra  vires.  The  court  replied  that  as  the  property  was  taken  for  a 
purpose  sanctioned  by  the  charter,  and  as  everything  was  done  in  accord- 
ance with  the  charter,  except  the  acquisition  of  the  title,  the  act  was  not 
uU)-a  vires  in  such  a  sense  as  excluded  municipal  liability:  Dooley  v.  City  of 
Kansas,  82  Mo.  444;  52  Am.  Rep.  380;  SMdon  v.  Kalamazoo,  24  Mich.  383. 
Wrongful  Acts  not  Authorized  by  the  Municipality.  — In  all  the  cases  cited 
in  the  preceding  paragraph,  the  wrongful  acts  were  committed  under  such 
circumstances  as  showed  them  to  have  been  authorized  or  ratified  by  the  city 
council,  and  they  were  therefore,  to  all  intents  and  purposes,  the  acts  of  the 
city,  done  in  good  faith  under  a  claim  of  right.  We  are  now  to  consider  that 
elass  of  cases  in  which  it  appears  that  the  wrongful  act  was  committed  by  an 
ofiGlcer  of  the  city  acting  in  good  faith,  but  nevertheless  not  authorized  by 
law  to  do  what  he  did,  nor  authorized  by  the  city  itself,  unless  the  fact  that 
he  was  its  officer,  acting  in  good  faith,  may  be  treated  as  equivalent  to  snch 
anthorization.  If  the  common  council  deputes  the  performance  of  certain 
work  to  specified  persons,  whether  they  happen  to  be  officers  of  the  corpora- 
tion or  not,  and  those  persons  in  doing  such  work,  but  acting  in  good  faith, 
commit  a  trespass  upon  the  lands  of  a  private  proprietor,  they  may  still  be 
reganled  as  the  agents  of  the  city,  and  it  is  responsible  for  the  trespass, 
though  it  did  not  authorize  the  particular  unlawful  act  in  controversy:  Plat' 
ter  r.  Seymour,  86  Ind.  323;  Conniffv.  Sail  Francisco,  67  Gal.  45;  Waldron  r. 
Haverhill,  143  Mass.  582.  When  an  officer  of  a  municipality  has  no  other 
authority  than  that  intrusted  to  him  by  law,  and  he  acts  beyond  that  author- 
ity, and  oommita  a  tort,  whereby  a  citizen  is  injured  either  in  person  or 
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property,  the  tort  is  the  act  of  the  officer  only,  and  ordinarily  no  recovery  of 
damages  can  be  had,  except  against  him:  Board  of  Triiateea  v.  Schroeder,  58 
111.  353;  Coonet/  v.  Town  of  JJariland,  95  111.  516;  Horn  v.  Mayor  of  Balti- 
more, 30  Md.  218;  Sherman  v.  City  of  Orenada,  51  Miss.  186;  Danovan  v. 
Jones,  36  N.  H.  248;  New  York  etc  Co.  v.  City  qf  Brooklyn,  71  N.  Y.  580; 
Donnelly  v.  Tripp,  12  R.  I.  97;  Pierce  r.  Tripp,  13  R.  L  181;  RoioUind  v. 
City  of  Gallatin,  75  Mo.  134;  42  Am.  Rep.  395;  Walling  v.  Shreveport,  5  La. 
Ann.  660;  52  Am.  Dec.  608.  The  rule  upon  this  subject  was  thus  formu- 
lated by  Chief  Justice  Shaw  in  a  leading  case:  "As  a  general  rule,  the  cor- 
poration is  not  responsible  for  the  unauthorized  and  unlawful  acts  of  it« 
officers,  though  done  colore  officii;  it  must  further  appear  that  they  were  ex- 
pressly authorized  to  do  the  acts  by  the  city  government,  or  that  they  were 
done  bona  fide  in  pursuance  of  a  general  authority  to  act  for  the  city  on  the 
subject  to  which  they  relate,  or  that,  in  either  case,  the  act  was  adopted  and 
ratified  by  the  corporation":  Thayer  v.  Boston,  19  Pick.  511;  31  Am.  Deo. 
157;  Mitchell  v.  Rockland,  41  Me.  1^63;  65  Am.  Dec.  252;  Caspary  r.  Port- 
land, 19  Or.  496;  20  Am.  St.  Rep.  842.  Therefore,  if  the  mayor  of  a  city, 
having  do  power  to  contract  for  the  removal  of  dead  animals,  enters  into  a 
contract  for  the  removal  of  such  animals,  the  municipality  cannot  be  held 
liable  for  damages  arising  from  the  depositing  by  the  contractor  of  carcassea 
upon  private  property:  HiUdorfv.  City  of  SL  Louis,  45  Mo.  94;  100  Am.  Dec 
352. 

In  attempting  to  specify  the  cases  in  which  municipalities  are  not  answer- 
able for  the  torts  of  their  officers.  Judge  Shaw,  in  the  extract  quoted  in  th« 
last  paragraph,  mentioned  as  among  the  contineencies  in  which  cities  are  lia- 
ble, those  in  which  torts  are  committed  by  their  officers  or  agents,  acting 
bona  fide,  "in  pursuance  of  a  general  authority  to  act  for  the  city  on  the  sub- 
ject to  which  they  relate."  This  limitation,  while  perhaps  not  inaccurately 
expressed,  is,  we  think,  misleading,  because  it  is  likely  to  create  the  impres- 
sion that  every  officer,  as  to  matters  falling  withm  his  department,  acts  in 
pursuance  of  a  general  authority  to  act  for  the  city;  or  in  other  words,  that 
if  a  street  superintendent  does  anything  in  relation  to  public  streets,  or  a 
tax  collector  in  relation  to  the  collection  of  taxes,  the  city  must  be  answer- 
able therefor,  because  of  the  general  authority  over  the  streets  in  the  one 
case  and  the  collection  of  taxes  in  the  other.  Such  is  not  the  law,  nor  is  ife 
within  the  meaning  of  the  learned  jurist  we  have  quoted.  For  unless  by 
law  or  the  action  of  the  city  discretion  is  vested  in  the  officer  or  agent  to 
determine  how  he  shall  act,  his  act,  though  apparently  falling  within  his 
department,  is  but  his  personal  act,  for  which  he  alone  is  answerable  if  it  is 
contrary  to  law.  We  have  already  shown  that  officers  of  the  street  depart- 
ment have  no  authority  to  go  upon  private  property  and  take  material  there. 
from,  though  for  the  purpose  of  using  it  upon  the  public  streets,  and  that 
therefore  such  officers  alone  are  liable:  Rowland  v.  Oallatin,  75  Mo.  134;  42 
Am.  Rep.  395.  Bat  if  the  city,  by  a  resolution  of  its  common  council,  had 
authorized  them  to  do  what  they  did,  the  result  would  be  otherwise:  Buffalo  etc 
T.  Co.  V.  Buffalo,  58  N.  Y.  639.  The  clerk  of  a  common  council  may  by  law 
be  vested  with  authority  to  issue  warrants  to  persons  for  such  sums  as  may 
be  allowed  by  such  council  or  by  law,  but  this  autiiority  can  in  no  way  in- 
culpate the  city  in  or  make  it  lial)le  for  his  wrongful  act  in  issuing  warrants 
for  other  sums,  or  in  altering  them  after  they  are  issued:  Chandler  v.  Bay  St. 
Louis,  57  Miss.  327.  If  an  officer  or  employee  is  charged  by  law  or  the  mu- 
nicipality with  the  duty  of  serving  writs  or  warrants  under  which,  in  proper 
cases,  he  is  entitled  to  seize  property  or  arrest  persons,  his  seizure  or  arrest. 
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without  anthority  and  withont  the  previous  direction  or  subsequent  ratifica. 
tion  of  the  city,  does  not  create  any  liability  against  it:  Fox  ▼.  Northern  Lib- 
trUea,  3  Watts  &  S.  103;  Everaon  r.  Syracune,  100  N.  Y.  677;  Corskana  r. 
White,  57  Tex.  382;  Thomcu  r.  Oiaflon,  34  W.  Va.  282;  26  Am,  St  Rep.  924. 
So  for  the  acts  of  an  assessor  or  collector  of  taxes,  as  where  the  latter  levies 
upon  property  not  subject  to  levy  under  his  warrant,  the  municipality  is  not 
answerable,  unless  it  directed  him  to  do  what  he  did:  Lorillard  r.  Monroe,  11 
N.  Y.  392;  62  Am.  Dec.  120;  Wallace  v.  Mennaha,  48  Wis.  79;  33  Am.  Rep.  804. 
If,  however,  the  common  council  of  the  city  undertakes  to  make  an  assessment 
for  damages  and  benefits  in  a  case  where  they  are  authorized  to  do  so,  but  the 
assessment  is  void  for  some  reason,  and  the  collector  in  what  he  does  is,  in 
effect,  acting  by  the  authority  of  the  city,  then  it  is  answerable  for  his  acts: 
Morton  V.  Newtll,  R.  I.  Jan.  2,  1892;  17  R.  I.;  Durkee  v.  Kenosha,  59  Wis. 
123;  48  Am.  Rep.  480;  HoweU  v.  Buffalo,  16  N.  Y.  612;  Bank  of  Commonwealth 
V.  New  York,  43  N.  Y.  184.  If,  on  the  other  hand,  certain  officers  are  by  law 
autliorized  or  required  to  abate  nuisances,  and  they  proceed  in  good  faith  to 
abate  an  alleged  nuisance,  any  person  injured  by  their  acts  may  recover  of  the 
municipality,  if  he  can  show  that  no  nuisance  in  fact  existed,  because  the  offi* 
cers  in  what  they  did  were  acting  under  a  general  authority  to  act  for  the  city: 
Americus  v.  MUclifll,  79  Ga.  807.  So  where  the  officers  of  the  executive  de- 
partment of  a  city  prevented  the  laying  of  a  railway  track  under  a  claim 
that  the  time  allowed  by  the  ordinance  within  which  to  lay  it  had  expired, 
and  it  was  claimed  that  the  city  was  not  answerable  for  their  acts  because 
they  were  not  authorized,  the  court  said:  "  We  recognize  the  doctrine  to  be- 
that  the  unauthorized  acts  of  municipal  officers  are  regarded  as  acts  of  the 
municipal  corporation,  provided  the  acts  are  performed  by  that  branch  of 
the  municipal  government  which  is  invested  with  jurisdiction  to  act  for  the 
corporation  upon  the  subject  to  which  the  particular  acts  relate.  In  the 
present  case,  the  mayor,  the  superintendent  of  police,  and  the  superintendent 
of  streets  were  engaged  in  doing  the  acts  which  prevented  the  railroad  com- 
pany from  constructing  its  road.  The  mayor  is  the  general  executive  officer 
of  the  city.  He  and  others  under  his  control  are  the  executive  department 
of  the  city,  and  we  cannot  doubt  that  the  city  was  by  law  liable  for  those 
wrongful  acts  done  by  the  officers  of  the  executive  department  within  the 
sphere  of  their  authority,  though  not  authorized  by  the  common  council  to 
do  them,  as  by  its  (the  city's)  own  acts":  Chicago  v.  Chicago  etc  R.  R.  Co., 
105  111.  73.  This  language  was  probably  a  correct  statement  of  the  law  ap- 
plicable to  the  particular  case  to  which  the  court  applied  it,  but  the  inference 
which  might  be  drawn  from  it  —  that  the  municipality  is,  as  a  general  rule, 
liable  for  the  wrongful  acts  or  omissions  of  its  officers — is  not  at  all  true.  We 
have  already  called  attention  to  the  fact  that  a  municipality  is  not  answerable 
for  the  performance  of  duties  confided  to  it  or  its  officers  of  a  governmental, 
discretionary  character,  for  the  performance  of  which  neither  the  state  nor 
its  officers  would  have  been  answerable  had  the  duty  remained  with  them, 
and  its  performance  not  been  delegated  to  the  municipality  or  its  officers. 
Besides  these  duties  are  many  others  devolved  upon  the  officers  of  a  munici- 
pality for  the  performance  of  which  it  is  not  answerable.  Thus  while  the 
law  may  require  a  city  treasurer  to  keep  certain  moneys,  or  a  city  clerk  or 
auditor  to  keep  certain  accounts  and  records,  or  a  city  surveyor  to  mak« 
•urveys,  the  city  is  not  answerable  for  the  default  of  either  in  performing 
his  duties.  The  reason  is,  that  he  is  not  an  agent  of  the  city,  nor  carryinf 
out  its  orders,  uor  doing  anything  which  the  law  requires  it  to  do.  If  a  duty 
ia  one  which  the  law  requires  the  oity  to  perform,  and  it  is  not  a  publio 
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gOTernmental  daty,  then,  the  city  is  answerable  for  the  manner  of  its  per- 
formance, and  for  such  iujaries  as  result  from  its  omission  or  its  negligent 
performance.  If,  on  the  other  hand,  the  law  requires  some  officer  to  per- 
from  a  duty,  then  its  omission  or  negligent  performance  is  a  matter  for 
which  he  alone  is  answerable:  Muxmilian  v.  Mayor,  62  N.  Y.  160;  20  Am. 
Rep.  468.  "The  officers  of  a  city  are  quasi  civil  officers  of  the  government, 
although  appointed  by  the  corporation.  They  are  personally  liable  for  their 
malfeasance  or  non-feasance  in  office,  but  for  neither  is  the  corporation  re- 
spousible.  Omissions  of  a  duty  imposed  upon  them  by  law,  productive  of 
prejudice  to  an  individual,  is  uot  a  corporate  injury.  The  duty  of  the  officers 
of  the  city  is  prescribed  by  the  statute,  from  which,  also,  they  derive  their 
power.  The  corporation  appoints  them  to  office,  but  does  not  in  that  act 
sanction  their  official  delinquencies  nor  render  itself  liable  for  their  official 
misconduct ":  Prntlier  v.  City  of  Lexington,  13  B.  Mon.  559;  56  Am.  Dec. 
585.  Even  with  respect  to  matters  fur  which  the  corporation  is  liable  for 
the  negligence  of  its  officers,  such  liability  cannot  be  enhanced  by  showing 
that  tliey  were  actuated  by  malice:  City  Council  v.  Gilmer,  33  Ala.  116;  70 
Am.  Dec.  562.  Whenever  the  duty  of  keeping  in  repair  the  highways  ia  not 
regarded  as  a  municipal  duty  which  the  city  or  town  must,  at  its  peril,  per- 
form, it  is  not  liable  for  the  neglect  of  its  highway  surveyors  or  overseers  of 
highways:  Prail  v.  Weymouth,  147  Mass.  245;  9  Am.  St.  Rep.  691;  Qoddard 
V.  Ilarjiavoell,  84  Me.  499;  ante,  p.  373  (the  principal  case);  People  y.  Board 
etc.  o/Esopu«,  74  N.  Y.  310. 

Contractors,  Liability  for.  —  When  a  municipality  contracts  for  the  doiuj^ 
of  a  work,  and  injury  results  to  private  persons  from  the  wrongful  or  negli- 
gent act  or  acts  of  the  contractor  or  his  employees,  and  the  city  ia  sought  to 
be  made  liable  for  such  injury,  the  inquiry  should  be,  —  1.  Was  the  work  on» 
which  it  was  the  duty  of  the  city  to  do,  and  for  negligent  acts  in  the  doing 
of  which  it  must  necessarily  be  answerable?  and  2.  If  the  work  was  not  of 
this  class,  were  the  circumstances  under  which  it  was  done  and  the  control 
of  the  city  over  it  by  the  terms  of  the  contract  or  by  law  such  that  whatever 
was  done  must  be  regarded  as  its  act  accomplished  by  its  contractor  acting 
as  its  agent?  As  we  have  already  shown,  certain  duties  are  by  many  of  the 
courts  regarded  as  private  municipal  duties,  the  negligent  performance  or 
omission  of  which  is  at  the  peril  of  the  municipality.  The  principal  of  these 
id  keeping  in  safe  condition  and  repair  the  public  streets.  It  seems  obvious 
to  us  that  a  municipality  cannot  escape  liability  with  respect  to  these  duties 
by  contracting  for  their  performance  by  some  one  who  is  not  an  officer  of 
the  city.  It  cannot  contract  away  its  liability,  and  thus  delegate  its  respon- 
sibility  to  another,  so  that  a  person  injured  by  his  putting  or  leaving  a  street 
in  a  dangerous  condition  must  look  to  him  alone  for  recompense.  Tims 
wliere  a  city  owing  to  the  public  the  duty  of  keeping  its  streets  in  a  safe 
condition  for  travel  contracted  for  the  construction  of  a  sewer  in  one  of  such 
streets,  and  the  contractor,  in  making  an  excavation  for  the  sewer,  permitted 
it  to  remain  open  and  unguarded  at  night  without  any  light  or  other  signal 
of  dauber,  and  a  person  using  due  care  fell  into  the  excavation  and  was  in- 
jured, aud  a  city  denies  its  liability  on  the  ground  that  the  work  was  exe« 
cuted  under  a  contract  which  contained  no  stipulation  that  the  contractor 
should  take  any  precautions  to  prevent  injury  t6  travelers,  but  the  court  de- 
cided that  "although  the  work  may  be  let  oat  by  contract,  the  corporation 
still  remains  charged  with  the  care  and  control  of  the  streets  in  which  the 
improvement  is  carried  on,"  and  therefore  that  the  city  was  liable.  Som* 
stress  was,  however,  in  the  opinion  of  the  oourt,  placed  apon  ths  fact  thai 
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the  work  wm  such  that  it*  performance  necessarily  left  the  street  nnsafe  for 
travelers  at  night:  8tom  ▼.  City  of  Utiea^  17  N.  Y.  104;  72  Am,  Dec.  437. 
See  also  Water  Company  r.  Ware,  16  Wall.  566;  Sobbins  t.  Chiatgo,  4  WalL 
657.  Nor  is  it  material  in  such  case  that  the  muaicipality  provided  in  it« 
coutract  that  the  contractor  should  take  such  precaationa  as  woald  have 
prevented  injury  to  persons  using  the  street  had  he  complied  with  his  agre«- 
ment:  McAllbtter  v.  City  of  Albany,  18  Or.  426.  The  decided  weight  of  aa- 
thority  at  the  present  time  is  to  the  effect  that  where  it  ia  the  duty  of  th« 
municipality  to  keep  its  streets  in  safe  condition  for  travel,  it  must  respond 
in  damages  to  any  person  injured  by  the  streets  being  left  in  an  nnsafe  or 
dangerous  condition,  though  they  were  so  left  through  the  act  or  neglect  of 
an  independent  contractor,  or  of  his  servants  or  agents  over  whom  it  had  no 
direct  control:  Mayor  etc  of  Baltimore  v.  O'Donnell,  53  Md.  110;  36  Am.  Rep. 
395;  Mayor  of  Birmingham  v.  McCary,  84  Ala.  469;  Nashville  v.  Brown,  9 
Heisk,  1;  24  Am.  Rep.  289;  Logansport  v.  Dick,  70  Ind.  65;  36  Am.  Rep.  166; 
St.  Paul  V.  Seilz,  3  Minn.  297;  74  Am.  Dec.  753;  Circleville  v.  Neuding,  41  Ohio 
St.  465;  Wilson  v.  W/weling,  19  W.  Va.  323;  42  Am.  Rep.  780;  Dillon  on  Mu- 
nicipal Corporations,  4th  ed.,  sec.  1027.  In  a  few  of  the  states  the  rule  as  w« 
have  stated  it  is  not  recognized,  and  the  contractor  alone  is  answerable  for 
his  negligence  in  leaving  the  streets  in  a  dangerous  condition,  where  the  eity 
reserves  no  control  over  him  and  his  work,  other  than  the  right  to  have  dona 
it  according  to  the  plans  and  specifications:  Barry  v.  St  Louis,  17  Mo.  121; 
Painter  v.  PitLibnrgh,  46  Pa.  St.  213;  City  of  Erie  r.  Caullans,  85  Pa.  St,  247; 
27  Am.  Rep.  64*2.  If  an  injury  occurred,  not  from  the  condition  in  which 
the  street  is  left  by  the  contractor,  but  by  his  doing,  while  engaged  in  the 
performance  of  his  contract,  some  act  in  a  negligent  manner,  then  the  aa> 
thorities  are  more  equally  divided  concerning  the  liability  of  the  city.  Thus 
if  he  blasts  rocks  without  giving  warning  of  danger,  and  a  person  using  a 
street  in  the  vicinity  is  struck  by  a  fragment  of  such  rock,  some  of  the  court* 
athrm  (Logansport  v.  Dick,  70  Ind.  65;  36  Am.  Rep.  166)  and  others  deny 
{Blumb  V,  Kansas,  84  Mo.  112;  54  Am.  Rep.  87;  Herrington  r.  Lansing* 
burgh,  110  N.  T.  145;  6  Am.  St.  Rep.  348)  the  liabUity  of  the  city,  while 
others  make  the  liability  depend  on  whether  or  not  the  work  for  which  it 
contracted  was  such  that  in  the  doing  of  it  blasting  was  necessary,  holding 
that  liability  exists  if  the  blasting  was  a  necessary  consequence  of  the  doing 
of  the  work  according  to  the  contract:  Joliet  v,  Hanoood,  86  IlL  110;  29 
Am.  Rep.  17.  Where  the  injury  for  which  recovery  is  sought  resulted  from 
the  act  or  neglect  of  a  contractor,  and  does  not  consist  in  the  leaving  of  tho 
street  or  other  public  place  in  ati  unsafe  or  dangerous  condition,  nor  in  the 
doing  of  work  which,  if  done  according  to  the  contract,  ia  necessarily  and 
intrinsically  dangerous,  than  the  liability  of  the  city  exists  only  when  it 
occupies  with  the  contractor  the  relation  of  principal  and  agent.  Thus  if  it 
retains  full  control  over  the  mode  and  manner  of  performing  the  work,  or  if 
the  wrong  or  injury  was  a  necessary  consequence  of  the  work,  or  occnrred  in 
doing  something  which  the  contract  gave  the  contractor  a  right  to  do,  then 
the  municip  ility  must  be  regarded  as  itself  guilty,  and  held  answerable  ao- 
cordingly:  Harper  v.  City  of  Milwaukee^  30  Wis.  375;  Cincinnati  v.  Stone,  6 
Ohio  St.  38;  Nevins  v.  Peoria,  41  111.  502;  89  Am.  Dec.  392.  Hence  if  a  eon- 
tract  provides  that  as  part  of  the  consideration  for  doing  the  work,  the  eon- 
tractor  may  receive  and  use  all  stone  in  a  street,  and  be  aooordingly  takes 
and  uses  such  stone,  when  it  belonged  to  the  owner  of  the  fee  of  the  street^ 
the  latter  may  recover  of  the  city  therefor:  Bieh  T.  MinneapoBs,  37  Minn. 
423;  6  Am.  St.  Rep.  861.     If  the  work  which  the  manicipality  employs  tbs 
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contractor  to  do  is  "intrinsically  dangerons,  however  skillfally  performed,* 
then  a  tnunicipality,  like  any  other  employer,  is  responsible  for  damages  in* 
flicted  in  the  doing  of  the  work:  Blake  y.  Ferris,  5  N.  Y.  48;  55  Am.  Dec 
304;  Erie  v.  Calkiiis,  85  Pa.  St.  187;  27  Am.  Rep.  642;  Dillon  on  Municipal 
Corporations,  sees.  1029,  1030.  "But  employers  not  personally  giving  direc- 
tions respecting  the  manner  of  the  work,  but  contracting  with  a  third  person 
to  do  it.  are  not  liable  for  a  wrongful  or  negligent  act  in  the  performance  of 
the  contract,  if  what  was  agreed  to  be  done  was  lawful,  and  does  not  consti- 
tute a  nuisance,  or  is  not  intrinsically  dangerous":  Dillon  on  Municipal  Cor- 
porations, see.  1029;  HeriingUn  r.  Village  <^  Lantingburgh,  110  N.  Y.  145; 
6  Am.  St.  Rep.  318. 


Grotton  v.  Gliddbn. 

[84  Maimk,  689.] 
FiOHTiNO,  Liability  fob  Injuries  Inflicted  is. — If  two  persona  Tolnn* 
tarily  engage  in  a  fight,  either  may  maintain  an  action  against  the  other 
to  recover  damages  for  injuries  received.     The  fact  that  the  fight  wu 
voluntary  is  admissible  only  in  mitigation  of  damages. 

H.  BlisSj  Jr.,  and  W.  A.  Fogler^  for  the  plaintiflt 
L,  M.  Staples,  for  the  defendant. 

Walton,  J.  This  is  an  action  to  recover  damages  for  an 
assault  and  battery.  The  plaintiflF  has  obtained  a  verdict  for 
fifty  dollars,  and  the  case  is  before  the  law  court  on  motion 
and  exceptions  by  the  defendant. 

The  evidence  satisfies  us  that  the  plaintiflF's  injuries  were 
received  while  he  and  the  defendant  were  engaged  in  a  volun- 
tary fight.  The  defendant  contends  that  he  acted  only  in 
self-defense.  But  the  evidence  satisfies  us  that  the  fight  was 
voluntary  on  the  part  of  both  parties.  This  brings  us  to  the 
question  whether,  if  two  persons  engage  voluntarily  in  a  fight, 
either  can  maintain  an  action  against  the  other  to  recover 
damages  for  the  injuries  he  may  receive.  We  think  he  can. 
It  seems  to  be  settled  law  that  each  may  maintain  an  action 
against  the  other.  It  is  familiar  law  that  each  may  be  pun- 
ished criminally.  And  it  seems  to  be  equally- well  settled 
that,  by  the  rules  of  the  common  law,  each  may  have  an  ac- 
tion against  the  other  and  recover  full  damages  for  all  the 
injuries  he  received.  The  fact  that  the  fight  was  voluntary 
is  admissible  in  evidence,  as  are  many  other  facta,  to  keep 
down  the  amount  of  the  punitive  damages,  but  not  to  reduce 
the  actual  damages. 

In  BotUUr  v.  Clark,  cited  in  BulL  N.  P.  16,  the  court  heir 
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that,  the  fighting  being  unlawful,  the  consent  of  the  plaintiff 
to  fight,  if  proved,  would  be  no  bar  to  his  action,  and  that  he 
was  entitled  to  a  verdict  for  the  injury  done  hina. 

In  Matthew  v.  Ollerton,  Comb.  218,  the  court  held  that  "if 
a  man  license  another  to  beat  him,  such  license  is  void,  be- 
cause it  is  against  the  peace." 

In  Stout  V.  Wren,  1  Hawks,  420,  9  Am.  Dec.  653,  the  court 
held  that  where  two  fight  by  consent,  the  one  who  is  beaten 
may  recover  damages;  for,  fighting  being  an  unlawful  act, 
the  consent  is  void.  In  that  case  the  plaintifif  and  the  de- 
fendant quarreled  and  agreed  to  fight,  the  defendant  asking 
the  plaintiff  if  he  would  clear  him  of  the  law,  and  the  latter 
answering,  Yes.  Mr.  Justice  Hall  thought  that,  upon  principle, 
the  maxim,  Volenti  non  fit  injuria^  ought  to  apply;  but  con- 
ceded that  the  law  seemed  to  be  the  other  way,  and  acqui- 
esced in  the  opinion  of  Chief  Justice  Taylor,  that  the  action 
was  maintainable. 

In  Dole  v.  Erskine,  35  N.  H.  503,  the  court  held  that  a  re- 
covery may  be  had  in  cross-actions  for  the  same  affray;  by 
the  party  assailed  for  the  assault  first  committed  on  him,  and 
by  the  assailant  for  the  excess  of  force  beyond  what  was 
necessary  for  self-defense. 

In  Adams  v.  Waggoner,  33  Ind.  531,  5  Am.  Rep.  230,  the 
jury  were  instructed  that  if  they  should  find  from  the  evi- 
dence that  the  plaintiff  and  the  defendant  fought  by  agree- 
ment or  by  mutual  consent,  such  agreement  would  be  no  bar 
to  the  plaintiff's  recovery  of  damages,  but  might  be  consid- 
ered in  mitigation  of  damages,  but  not  to  the  extent  of  pre- 
venting the  plaintiff's  recovery  of  such  damages  as  he  actually 
sustained  by  the  acts  of  the  defendant;  and  the  law  court  sus- 
tained the  instruction.  The  same  doctrine  is  held  in  Logan 
v.  Austin,  1  Stew.  476;  Bell  v.  Hansley,  3  Jones,  131;  and 
Commonwealth  v.  Collberg,  1 19  Mass.  350;  20  Am.  Rep.  328. 

In  Shay  v.  Thompson,  59  Wis.  540,  48  Am.  Rep.  538,  the 
plaintiff  and  defendant  were  neighbors,  quarreled  about  their 
line  fence,  and  had  a  fight.  And  it  is  stated  in  the  opinion  of 
the  court  that  although  they  were  both  old  men,  it  was  but  just 
to  say  that  they  fought  with  great  spirit  and  brutality.  Both 
of  the  plaintiff's  eyes  were  gouged,  and  the  sight  of  one  of 
them  permanently  impaired.  He  recovered  a  verdict  for  five 
hundred  dollars,  which  the  court  sustained,  holding  that 
where  two  fight  in  anger,  by  consent,  each  is  liable  to  the 
other  for  actual  damages. 
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In  the  present  case,  the  evidence  shows  that  the  plaintiflf 
and  the  defendant  had  been  on  unfriendly  terms  for  many 
years.  The  defendant  had  fastened  upon  the  plaintiff  the 
name  of  "Hog  Back,"  and  had  expressed  great  satisfactioa 
on  learning  that  the  latter  was  about  to  move  out  of  the  neigh- 
borhood. The  plaintiff  had  called  the  defendant  a  hypocrite 
in  religion,  and  expressed  a  long-felt  desire  to  punch  his  head. 
They  met  in  the  highway,  and  the  result  was,  first  an  alter- 
cation, and  then  a  fight,  each  one  being  as  ready  and  as  will- 
ing to  enter  into  the  fight  as  the  other.  The  plaintiff  got  the 
worst  of  it.  The  defendant  testified  that  he  escaped  with  no 
other  damage  than  a  torn  shirt-collar.  The  plaintiff  went 
home  with  two  black  eyes,  a  scratched  face,  a  bruised  head, 
a  lame  back,  and  a  kick  on  the  lower  part  of  his  abdomen, 
which  caused  him  to  pass  bloody  urine.  Surely,  if  the  de^ 
fendant  escapes  with  a  verdict  against  him  of  only  fifty  dol- 
lars, he  may  think  himself  lucky.  His  plea  of  "self-defense" 
makes  quite  as  feeble  an  impression  on  the  court  as  it  seems 
to  have  made  on  the  jury. 

It  appears  from  the  bill  of  exceptions  that  the  presiding 
justice  had  considerable  difficulty  in  making  the  jury  under- 
stand that  they  could  not  give  the  plaintiff  damages,  and  by 
the  same  verdict  find  the  defendant  not  guilty.  But  he  finally 
succeeded,  and  obtained  a  verdict  in  proper  form.  The  course 
pursued  by  the  presiding  justice  was  entirely  proper. 

Motion  and  exceptions  overruled.  Judgment  oa  the  ver- 
dict.   

Amaxtlt  —  MuTtTAL  CoMBAT  —  CrviL  AcFioif  VOB  Damaobs.  — In. an  M- 
tion  for  damagaa  for  asaanlt'and  battery,  it  u -permissikle  for  the  defendant 
to  show,  in  mitigation  of  damages,  that  the  parties  fought  by  mutual  con- 
sent, but  such  consent  cannot  be  shown  as  a  bar  to  the  action:  BarhoU  t. 
Wright,  45  Ohio  St.  177;  4  Am.  St.  Rep.  53S,  and  note,  in  which  the  cases 
are  collected;  note  to  Skay  r.  Tkomptorif  48  Am.  Rep.  540;  note  to  Commom' 
vealth  ▼.  CoUberg,  20  Am.  Rep.  330.  Where  two  fight  by  consent,  the  on* 
who  is  beaten  may  recover  damages;  for,  fighting  being  an  unlawful  aot,  th« 
oonsent  is  void:  Stout  r.  Wren,  1  Hawks,  420;  9  Am.  Deo.  653»  and  not*. 
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"Willis  v.  French. 

[84  Maine,  693.] 

IirDORaiR  o»  Town  Orders,  Liability  or.  —  A  payee  of  a  negotiable  in- 
Btruinent  transferring  it  by  indorsement  either  before  or  after  maturity, 
whether  it  be  strictly  commercial  paper  or  not,  as  town  onlers,  thereliy 
guarantees  the  genuineness  of  the  writing  and  the  validity  of  the  promise. 
If  the  writing  is  forged,  or  void,  or  uUra  vires,  the  indorsee  hjis  the  right 
to  elect  either  to  rely  upon  the  contract  of  indorsement  or  to  sue  for  the 
consideration  paid.  In  the  latter  event,  the  statute  of  limitations  rung 
from  the  date  of  the  payment  of  the  money,  and  in  the  former,  from  the 
time  when  the  indorsed  promise  becomes  due. 

Town  Orders  arb  mot  Strictly  Ck>MMKBCiAL  Paper,  but,  when  negotiable, 
may  be  transferred  as  if  they  were. 

H.  M.  Heath  and  J,  C.  Holman^  for  the  plaiutiflt 
•    J.  H.  Thompson^  for  the  defendants. 

Haskell,  J.  The  payee  of  a  negotiable  promise  in  writing, 
who  transfers  the  same  by  indorsement,  either  before  or  after 
maturity,  whether  it  be  strictly  commercial  paper  or  quasi 
such,  —  that  is,  negotiable  in  form,  but  lacking  some  elements  of 
such  paper,  as  town  orders,  always  subject  to  equitable  de- 
fenses whosoever  the  holder  may  be, — thereby  guarantees  both 
the  genuineness  of  the  writing  and  the  validity  of  the  promise. 
If  the  writing  be  forged,  or  the  promise  be  void,  as  ultra  vireSy 
the  indorsee  may  elect  to  repudiate  the  contract  of  indorse- 
ment and  sue  for  the  consideration  paid,  or  treat  it  as  valid 
80  far  as  the  indorser  is  concerned,  for  he  is  estopped  from 
denying  its  validity,  and  hold  him  according  to  its  tenor:  Fur- 
gerson  v.  Staples,  82  Me.  159;  17  Am.  St.  Rep.  470. 

If  the  indorsee  repudiates  the  contract  and  sues  to  recover 
the  money  that  he  paid  for  it,  his  cause  of  action  ordinarily 
accrues  at  the  time  he  paid  his  money,  and  becomes  barred 
after  the  lapse  of  six  years:  Blethen  v.  Lovering,  58  Me.  437; 
but  if  he  stands  by  his  contract  and  elects  to  hold  his  indorser 
to  his  warranty,  to  payment  according  to  the  terms  of  the  in- 
dorsement, then,  of  course,  his  cause  of  action  accrues  when 
the  indorsed  promise  falls  due. 

In  this  case,  the  defendants,  as  payees,  transferred  by  in- 
dorsement to  the  plaintiff,  for  value,  two  town  orders,  more 
than  six  years  prior  to  the  date  of  his  writ,  so  that  his  action 
is  barred,  unless  the  orders  are  held  to  have  been  given  on  ten 
years'  time. 

The  orders  bear  date  June  1,  1870,  and  were  directed  to  the 
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town  treasurer, requesting  him:  "Pay  to  S.  and  C.  W.  French 
or  order  five  hundred  dollars,  it  being  for  money  loaned,  agree- 
able to  a  vote  of  the  town  passed  April  25,  1870,  and  interest 
annually."  They  were  signed  by  the  selectmen  and  accepted 
by  the  treasurer  of  the  town  on  the  day  of  their  date.  A  plain 
construction  of  these  orders  is  a  request  to  the  town  treasurer 
to  pay  agreeable  to  a  vote  of  the  town,  they  having  been  given 
for  money  loaned.  The  vote  became  a  part  of  these  orders, 
and  if  they  were  given  according  to  its  provisions,  its  terms 
as  to  payment  fixed  the  time  when  the  orders  should  fall  due. 
The  vote  authorized  a  loan  of  two  thousand  dollars  to  the  de- 
fendants for  ten  years,  without  interest,  in  town  orders  payable 
to  their  order,  at  the  expiration  of  that  time,  with  interest  an- 
nually, upon  condition  that  th'ey  sliould  rebuild  their  mill,  etc., 
''nd  mortgage  it  to  the  town  to  secure  their  notes  to  the  town 
for  two  thousand  dollars,  payable  in  ten  years,  without  inter- 
est. The  defendant  complied  with  all  the  conditions  to  entitle 
them  to  the  orders  in  suit. 

In  abort,  thelown  gave  its  notes  to  the  defendants  on  ten 
years  with  interest  annually,  in  exchange  for  their  notes  of 
the  same  amount,  on  the  same  time,  without  interest;  or  in 
other  words,  promised  to  give  them  interest  upon  two  thou- 
sand dollars  for  ten  years,  as  an  inducement  to  continue  their 
manjfacturing  business  in  the  town. 

The  plaintiff  bought  these  orders  from  the  defendants  in 
good  faith,  for  valuable  consideration.  They  have  had  the 
plaintifi''s  money,  and  the  use  of  it  for  ten  years,  until  the  or- 
ders were  supposed  to  fall  due;  and  wliy  should  they  not  be 
held  to  repdy  the  same?  Certainly,  as  between  the  plaintiff 
and  the  defendants,  there  are  no  equities  to  shield  the  latter 
from  payment.  They  had  the  money,  and  should  account  for 
it  to  some  one;  and  if  they  pay  it  to  the  plaintiff,  they  can- 
not be  held  to  pay  it  again  upon  their  notes  to  the  town.  Be- 
cause the  town  may  not  be  held  by  law  to  give  the  defendants 
interest  upon  two  thousand  dollars  for  ten  years,  it  is  h  ird 
to  require  the  plaintiff  to  give  them  both  principal  and  inter- 
est. 

Suppose  the  vote  of  the  town  had  been  printed  upon  the 

backs  of  these  orders,  as  customary  in  many  cases,  would  it 

be  contended  that  the  terms  of  the  votes  did  not.  fix  the  time 

when  the  orders  should  become    payable?     Ti>e  liability  of 

these  defendants  is  the  same  as  though  the  orders  were  valid 

obligations  of  the  town.     Their  indorsement  of  them  guaran- 
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teea  their  validity.  The  orders  refer  to  the  vote  in  specific 
terms  as  controlling  the  transaction.  They  recite  the  date  of 
its  passage,  making  its  identity  certain. 

The  court  considers  that  a  fair  construction  of  the  orders, 
controlled  by  the  terms  of  the  vote  of  the  town,  makes  them 
payable  at  the  expiration  of  ten  years,  and  not  before.  That 
all  parties  so  considered  the  contract,  is  clearly  shown  by  their 
acts.  Town  orders  are  not  strictly  commercial  paper,  but, 
when  negotiable,  may  be  transferred  as  if  they  were.  They 
areordinarily  drawn  and  negotiated  by  plain  men,  and  should 
be  given  a  sensible  construction.  By  apt  punctuation  these 
orders  read:  Pay  five  hundred  dollars,  it  being  for  money 
loaned,  agreeable  to  a  vote  of  the  town  passed  April  25,  1870; 
or  to  put  it  more  plainly:  Pay  five  hundred  dollars,  agreeable 
to  a  vote  <rf  the  town,  it  being  for  money  loaned. 

The  action  is  not  barred  by  the  statute  of  limitations. 

Exceptions  sustained. 

NiooTiABLi  iNSTRimBKTs  —  LiABiLTTT  07  Indorserb. —  Where  •  payee 
fndorses  a  note  before  it  is  signed,  and  delivers  it  to  the  maker  to  sign,  so 
as  to  enable  him  to  obtaia  money  for  their  joint  benefit,  he  will  not  be  al« 
(owed  to  deny  the  authority  of  the  maker  to  sign  it  in  the  name  of  the  part- 
jership  of  which  he  is  a  member:  MonigoTnery  v.  Crostthwait,  90  Ala.  553; 
U  Am.  St  Rep.  S32;  note  to  Holmes  r.  Briggg,  17  Am.  St.  Rep.  810.  Under 
the  law  merchant,  the  indorsement  of  a  note  amounts  to  a  contract  on  the 
part  of  the  indorser  that,  if  when  duly  presented,  it  is  not  paid  by  the  maker, 
the  indorser  will,  upon  notice  given  him  of  its  dishonor,  pay  it  to  tha  in* 
dorsee  or  other  holder:  Dunnigan  ▼.  Stevens,  122  IlL  396;  3  Am.  St.  Rep. 
496^  and  not*;  wtm  •steaded  note  to  £urt<m  t.  Hcuuford,  27  Am.  Rep.  680. 
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Grand  Lodge  Ancient  Order  op  United  "Work- 
men V.  Noll. 

[90  Michigan,  87.] 
Bknefit  Societies  —  Loss  of  Certificate  —  Chanob  of  Beneficiart  bt 
Will.  —  When  a  certificate  of  membership  and  insurance  in  a  benefit 
•ociety  is  lost  or  mislaid  by  the  assured,  without  fault  on  his  part,  so 
that  it  is  impossible  for  him  to  name  a  new  beneficiary  in  the  manner 
prescribed  by  the  by-laws  of  the  society,  a  court  of  equity  will  enforce 
his  disposition  of  the  insurance  by  a  will,  in  which  be  namea  •  new 
beneficiary. 

Blair,  Wilson,  and  Blair^  for  the  appellant 
Albert  P.  Jacobs,  for  the  appellee. 
Loud  and  Price,  for  Christine  Noll. 

Montgomery,  J.  This  is  a  bill  of  interpleader,  the  contest 
being  between  the  two  defendants,  Christine  Noll  and  Michael 
Noll. 

It  appears  that  one  Jacob  Noll,  the  son  of  Michael  Noll,  and 
husband  of  the  defendant  Christine  Noll,  became  a  member  of 
the  Order  of  United  Workmen,  and  received  a  certificate, 
dated  July  3,  1879,  stating  that  he  was  entitled  to  all  the 
rights  and  privileges  of  membership  in  the  order,  and  to  par- 
ticipate in  the  beneficiary  fund  of  the  order  to  the  amount  of 
two  thousand  dollars,  which  sum  should,  at  his  death,  be  paid 
to  his  wife,  Christine  Noll,  and  also  containing  a  provision  as 
follows:  "This  certificate  is  issued  upon  the  express  condition 
that  said  Jacob  Noll  shall  in  every  particular,  while  a  mem- 
ber of  said  order,  comply  with  all  the  laws,  rules,  and  require- 
ments thereof" 
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The  only  provision  of  the  bjMaws  relating  to  a  change  of 
beneficiary  is  section  18  of  article  7,  which  provides  that  "any 
member  holding  a  beneficiary  certificate,  desiring  at  any  time 
to  make  a  new  direction  as  to  its  payment,  may  do  so  by  au- 
thorizing such  change  in  writing  on  tlie  back  of  his  certificate 
in  the  form  prescribed,  attested  by  the  recorder,  with  the  seal 
of  his  subordinate  lodge  attached,  and  by  the  payment  to  the 
grand  lodge  of  the  sum  of  fifty  cents." 

No  authorization  of  a  cliange  of  beneficiary  was  ever  in- 
dorsed upon  the  certificate  in  the  form  prescribed;  but  shortly 
before  his  decease,  Jacob  Noll  executed  a  last  will  and  testa- 
ment, in  which  he  bequeathed  the  insurance  money  to  the 
defendant  Michael  Noll.  This  will  has  been  duly  probated, 
after  a  contest  made  by  defendant  Christine  Noll  on  the 
ground  of  mental  incapacity  of  Jacob  Noll,  and  alleged  un»^ 
due  influence  exerted  by  Michael  Noll  and  others. 

The  testimony  is  very  conflicting  as  to  the  mental  condition 
of  Jacob  Noll  at  and  about  the  time  of  making  this  will.  We 
are  satisfied,  however,  from  a  careful  examination  of  the  rec- 
ord, that  Jacob  Noll  desired  to  make  a  change  in  the  benefici- 
ary named  in  the  certificate,  and  caused  a  search  to  be  made 
for  the  same,  which  was  unavailing,  and  that  thereupon  he 
executed  the  will  in  question.  The  validity  of  this  will  is  not 
now  open  to  question;  but  it  is  still  contended  that,  although 
probated  and  found  to  have  been  the  last  will  and  testament 
of  Jacob  Noll,  a  change  in  the  beneficiary  cannot  be  effected 
except  by  such  an  indorsement  as  section  18  of  the  by-laws  of 
the  order  requires. 

It  was  held  in  the  case  of  Supreme  Lodge  v.  Nairn,  60  Mich. 
54,  that  such  an  agreement  between  the  company  and  the 
assured  is  to  be  observed  by  the  courts,  and  that  it  evidences 
a  purpose  that  the  corporation  shall  always  be  in  written  con- 
tract relations  with  a  member  who  is  alive  and  is  in  good 
standing,  which  will  show  them  the  identity  of  the  beneficiary 
to  whom  they  are  liable.  But  in  the  case  of  Grand  Lodge  v. 
Child,  70  Mich.  163,  this  court  held  that  in  case  a  certificate 
is  destroyed,  without  fault  of  the  assured,  so  that  it  is  impos- 
sible to  exercise  the  right  of  naming  a  new  beneficiary  in  ac- 
cordance with  the  method  prescribed  by  the  by-laws  of  the 
corporation,  a  court  of  equity  would  recognize  a  designation 
of  a  beneficiary  by  any  other  method  which  may  manifest  hi» 
intention  to  exercise  the  right,  which  he  unquestionably  pos- 
sessed, of  changing  the  beneficiary.     We  think  that  that  cast 
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is  decisive  of  the  case  under  consideration.  The  certificate 
having  been  lost  or  mislaid  without  fault  of  the  assured,  it 
was  likewise  impossible  for  him  to  name  a  new  beiieficiary  in 
the  manner  prescribed  by  the  by-laws,  but  a  court  of  equity 
can  and  should  recognize  the  disposition  by  will. 

The  decree  below  will  be  reversed,  and  one  entered  in  this 
court  declaring  the  defendant  Michael  Noll  entitled  to  the 
fund.    No  costs  will  be  awarded  in  this  court. 

MuTiTAti  Bkneftp  Societibs. — Changs  of  Beneficiaries:  See,  gener* 
ally,  note  to  Bankers^  etc.  Ass'nv.  Siapp,  19  Am.  St.  Rep.  786-791.  Th« 
general  rule  is,  that  where  a  certificate  of  membership  and  insaranoe  issued 
by  a  benefit  society  specifies  the  mode  in  which  a  change  of  beneficiary  may 
be  made,  sach  mode  must  be  strictly  followed,  or  the  change  will  not  be 
valid:  Jtollina  v.  McHatton,  16  Col.  203;  25  Am.  St.  Rep.  260,  and  note. 
Therefore,  a  change  of  beneficiary  cannot  be  made  by  the  will  of  a  member 
when  the  by-laws  of  the  association  point  out  a  mode  in  which  such  changes 
can  be  made,  and  that  mode  was  not  adopted:  McCarthy  v.  Supreme  Lodge, 
153  Mass.  314;  25  Am.  St.  Rep.  637.  Where,  however,  the  insured  member 
has  in  good  faith  attempted  to  comply  with  the  mode  prescribed  for  chan- 
ging his  beneficiary,  but,  owing  to  circumstances  beyond  his  control,  the 
change  is  not  entirely  consummated  at  the  time  of  his  death,  equity  will 
sometimes  treat  the  substitution  as  complete:  RolUnt  r.  McHatton,  16  CoL 
203;  25  Am.  St.  Rep.  260. 


Harrow  Spring  Co.  v.  Whipple  Harrow  Co. 

[90  Michigan,  147.] 

CJONTRAOT  OF  Salb  —  CONSTRUCTION.  —  When,  at  the  time  an  agreement  is 
entered  into  to  furnish  a  quantity  of  harrow  teeth  of  "regular  patterns, 
such  as  heretofore  furnished,"  the  parties  teat  the  quality  of  the  teeth 
which  have  been  furnished,  the  agreement  must  be  construed  to  mean 
that  the  teeth  to  be  furnished  are  to  correspond  in  quality  with  the  teeth 
theretofore  furnished, 

Ck>NTRAOT  OF  Salb  —  CoNSTRuarioN  —  EVIDENCE.  —  Under  a  contract  by 
which  the  seller  agrees  that  shipments  of  the  goods  will  be  made  as 
specified,  and  that  "  we  will  also  agree  to  furnish  what  additional 
amounts  of  the  above  goo<l8  you  may  require  for  your  season's  trade  upoa 
the  same  terms  and  conditions,  but  are  to  have  reasonable  time  and  no- 
tice  in  which  to  fill  any  additional  amount,  say  about  thirty  days," 
the  seller  must  have  a  reasonable  time  after  the  goods  are  specified  or 
named  within  which  to  make  the  shipment;  and  although  the  buyer 
may  show  by  parol  that  he  gave  an  order  for  goods  on  the  day  that  the 
contract  was  made,  he  cannot  vary  the  terms  of  the  agreement  by  parol 
proof  that  the  seller  agreed  to  keep  the  goods  on  hand  ready  for  imme* 
diate  shipment. 

Damages  —  Recocphbnt.  — la  an  action  by  a  seller  to  recover  for  goods 
iaraished  under  a  written  contract,  the  buyer  may  recoup  his  expenses 
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incarred  in  making  sales  in  expectation  of  tbe  delivery  of  the  good* 
within  the  time  specified  in  the  contract,  and  which  he  failed  to  com* 
pleta  because  of  the  failure  of  the  seller  to  so  deliver. 

Boudeman  and  AdamSy  and  H,  E.  Walbridge,  for  the  appel- 
lant. 

Osbom  and  Mills,  and  Howard  and  Roos,  for  the  appellee. 

Montgomery,  J.  This  action  was  brought  to  recover  for 
harrow  teeth  furnished  by  the  plaintiff  to  the  defendant  dur- 
ing the  year  1889.  The  defendant  sought  to  recoup  damages, 
on  the  ground  that  the  teeth  furnished  were  not  properly  tem- 
pered, and  particularly  for  the  reason  that  they  were  not  of 
as  good  quality  as  certain  teeth  which  had  been  furnished  to 
defendant,  and  with  which  tests  had  been  made  prior  to  the 
making  of  the  contract  referred  to  below,  and  also  sought  to 
recoup  damages  for  the  failure  of  the  plaintiflf  to  furnish  the 
teeth  within  the  time  contemplated. 

The  contract  was  made  November  21,  1888.  The  plaintiff 
had  previously  furnished  the  defendant  a  quantity  of  harrow 
teeth.  The  plaintiff's  agent,  Mr.  Burdick,  visited  Eaton 
Rapids,  then  the  home  ofKce  of  defendant,  and  a  test  of  the 
teeth  was  made  in  his  presence,  which  proving  satisfactory, 
the  plaintiflf  made  to  the  defendant  this  proposition:  "We 
will  agree  to  furnish  you  with  twenty-eight  thousand  harrow 
teeth,  of  your  regular  patterns,  such  as  heretofore  furnished, 
and  twelve  thousand  special  double-edge  teeth  as  per  pattern, 
at  four  and  one  half  cents  per  pound." 

The  defendant  accepted  the  proposition  in  writing, 

1.  The  trial  judge  appears  to  have  interpreted  the  words 
"sucli  as  heretofore  furnished  "  as  referring  to  the  patterns 
spoken  of,  and  to  have  construed  the  contract  as  though  it 
had  read:  **  We  will  furnish  you  twenty-eight  thousand  teeth 
of  the  same  patterns  heretofore  used."  The  defendant  con- 
tends that  the  language  imports  that  the  teeth  to  be  furnished 
are  to  correspond  to  those  theretofore  furnished.  We  agree 
with  this  view  maintained  by  the  defendant.  The  parties 
had,  on  the  very  day  of  making  the  contract,  tested  the  qual- 
ity of  the  teeth  which  had  been  furnished,  and  it  was  evi- 
dently a  matter  which  they  had  under  consideration;  and  we 
think  the  language,  fairly  construed,  refers  to  the  quality  of 
teeth  to  be  furnished.  This  view  is  strengthened  by  the  fact 
that  the  term  "regular  patterns"  sufficiently  fixed  the  style, 
size,  and  shape  of  the  teeth,  and  the  words  "  such  as  hereto- 
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fore  furnished  "  were  wholly  unnecessary  to  complete  the  do- 
Bcription.     The  rulings  relating  to  this  subject  are  erroneoua, 

2.  Defendant  alleges  as  error  that  the  court  refused  to  per- 
mit its  witnesses  to  testify  that  it  was  agreed  that  the  plaintiff 
should  have  the  goods  on  hand  when  ordered.  The  provision 
of  the  contract  relating  to  shipments  is  as  follows:  "  Ship- 
ments of  these  goods  to  be  made  as  specified,  but  not  later 
than  July  1,  1889.  We  will  also  agree  to  furnish  what  addi- 
tional amounts  of  the  above  goods  you  may  require  for  your 
season's  trade  upon  the  same  terms  and  conditions,  but  are  to 
have  reasonable  time  and  notice  in  which  to  fill  any  additional 
amount,  say  about  thirty  days." 

The  circuit  judge  ])ermitted  the  defendant  to  show  what  or- 
ders were  given  at  the  time  the  contract  was  made,  but  con- 
strued the  contract  to  mean  that  the  plaintiff  was  to  have  a 
reasonable  time  after  the  goods  were  specified  or  named  within 
which  to  make  tlie  shipment,  and  ruled  that  it  could  not  be 
showri  by  parol  that  plaintiff  agreed  to  keep  the  teeth  on  hand 
ready  for  immediate  shipment.  In  view  of  the  fact  that  the 
teeth  were  to  be  manufactured  from  different  patterns,  which 
were  the  patterns  of  the  defendant  company,  we  think  the 
trial  judge  correctl}'  construed  the  contract  to  be  one  requir- 
ing manufacture  and  shipment  within  a  reasonable  time  after 
being  informed  as  to  the  goods  required.  Such  being  the  con- 
struction of  tlie  contract,  while  it  was  competent  for  the  de- 
fendant to  sliow  that  it  gave  an  order  on  the  same  day  the 
contract  was  made,  or  designated  the  kind  of  goods  required, 
and  quantity,  it  was  not  competent  to  show  by  parol  any  other 
or  different  agreement  relating  to  the  time  when  the  ship- 
ments were  to  be  made:  Toledo  etc.  R.  R.  Co.  v.  Johnson,  55 
Mich.  461;  Coon  v.  Spaulding,  47  Mich.  162;  Slange  v.  Wil~ 
son,  17  Mich.  342.  In  the  latter  case,  Campbell,  J.,  after  re- 
ferring to  various  cases  cited  which  were  claimed  to  establish 
a  contrary  rule,  said:  "  There  is  in  none  of  these  cases,  nor  in 
any  others  that  I  have  found  (except  the  case  in  3  Sumner), 
any  intimation  that  the  proof,  which  was  not  valid  to  prove  new 
terms  of  an  agreement,  was  valid  to  affect  it  indirectly,  by  rais- 
ing presumptions  concerning  the  belief  or  expectation  of  the 
parties.  It  is  hardly  possible  that  such  a  use  of  testimony 
would  have  eluded  the  ingenuity  of  so  many  learned  courts 
and  counsel,  if  it  is  really  admissible.  And  if  such  proof  is  to 
be  received,  it  is  manifest  that  the  rule  excluding  parol  evidence 
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will  become  very  difficult  and  uncertain  in  its  application,  if 
not  entirely  useless." 

3.  Complaint  is  made  of  the  charge  on  the  subject  of  dam- 
jiges.  It  will  be  seen  that  the  contract  was  made  with  refer- 
ence to  the  defendant's  "season's  trade,"  and  it  is  clear  that 
the  profits  to  be  derived  by  the  defendant  from  a  resale  of  tho 
liarrows  were  within  the  contemplation  of  both  parties  when 
they  assumed  contract  relations.  The  defendant  at  the  trial 
offered  testimony  tending  to  show,  —  1.  That  it  sold  harrows 
which  were  thrown  back  on  its  hands  because  of  defective 
teeth;  2.  That  it  incurred  large  expense  in  taking  orders 
which  it  was  unable  to  fill  because  of  the  default  of  plaintiff 
in  delivering  the  harrow  teeth  as  required  by  the  terms  of  the 
contract. 

In  treating  of  the  defendant's  right  to  recover  damages 
under  this  evidence,  the  trial  judge  instructed  the  jury  as  fol- 
lows: "  Now,  I  have  said  to  you  that  you  are  not  to  take  into 
account  all  the  elements  that  enter  into  the  question  of  these 
profits.  What  the  harrows  cost  in  the  shop,  the  material  and 
cost  of  setting  up,  and  what  they  sold  for,  —  the  difference  be- 
tween the  two  would  not  furnish  the  proper  criterion.  You 
would  have  to  consider  these  other  elements  that  I  have  called 
your  attention  to,  and  then  you  would  have  to  deduct  from 
these  the  freight  that  the  defendant  had  to  pay  in  shipping 
the  harrows  to  its  customers,  the  expense  of  its  sales,  its  office 
expenses,  —  all  those  various  things  that  enter  into  the  ac- 
count, and  you  should  take  into  the  account,  —  because  any 
other  rule  would  compel  plaintiff  to  pay  the  expenses  of  carry- 
ing on  the  defendant's  business,  which  never  is  contemplated 
by  this  or  any  other  contract.  Then  after  you  have  taken  all 
those  elements  into  account,  and  found  what  were  the  net 
profits  on  each  harrow  that  the  defendant  lost  the  sale  of,  then 
for  that  number  of  harrows  you  should  find  how  much  should 
be  recouped  on  that  account." 

These  instructions  preclude  the  defendant  from  recovering 
for  expense  incurred  in  making  sales,  and  limit  the  recovery 
to  the  profits  which  it  would  have  made,  after  deducting  such 
expense,  in  case  it  had  been  able  to  complete  the  sales  and 
furnish  the  goods.  This  is  clear  error.  Under  such  a  rule,  if 
the  defendant  had  undertaken  to  furnish  its  customers  with 
goods  at  actual  cost,  including  cost  of  making  sale  and  deliv- 
ery, and  had  been  prevented  from  doing  so  by  the  plaintiff's 
breach  of  contract,  it  could  not  have  recovered  for  expenses 
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incurred  in  making  the  sale.  In  a  case  like  the  present,  the 
injured  party  is  clearly  entitled  to  recover  his  damages  for 
expenses  incurred,  in  good  faith,  in  anticipation  of  perform- 
ance by  the  other  party:  1  Sutherland  on  Dau)ages,  110; 
Mann  v.  Taylor^  78  Iowa,  355;  United  Slates  v.  Behan,  110 
U.  S.  338. 

There  are  sixty-two  assignments  of  error  in  the  record.  In 
view  of  the  foregoing  rulings,  the  other  questions  are  not  likely 
to  arise  on  a  new  trial. 

The  judgment  will  be  reversed,  with  costs,  and  a  new  trial 
ordered.  ^ 

Contracts  of  Salts  —  Construction.  —  Parol  Evidknck  to  show  ante- 
cedent  or  contemporaneous  agreement:  See  note  to  Sullivan  v.  Lear,  11  Am. 
St.  Rep.  394.  Written  agreement  may  be  added  to,  modified,  explained, 
reformed,  or  Bet  aside  by  parol  evidence  of  an  oral  promise  or  undertaking 
material  to  the  subject-matter  of  the  contract,  made  by  one  of  the  parties 
at  the  time  of  the  execution  of  the  writing,  and  which  induced  the  other 
party  to  put  his  name  thereto:  Ferguson  v.  Rnfferty,  I'JS  Pa.  St.  337;  Cake  v. 
PoUaville  Bank,  116  Pa.  St  264;  2  Am.  St.  Rep.  600.  In  the  note  to  the  latter 
case  are  collected  a  large  number  of  cases  in  the  series,  which  relate  to  this 
subject.  Parol  evidence  is  admissible  to  show  that  at  the  time  of  the  exe- 
cution of  a  written  contract  a  parol  agreement  was  entered  into  by  the  par- 
ties and  made  a  part  of  it:  Redfield  v.  Oleason,  61  Vt.  220;  15  Am.  St.  Rep. 
8S9;  as,  for  example,  a  contemporaneous  parol  agreement  concerning  the 
time  during  which  the  written  agreement  was  intended  by  the  parties  to  re» 
main  in  force:  Seal  Estate  etc.  Co.'s  Appeal,  125  Pa.  St.  549;  11  Am.  St.  Rep. 
920;  or  to  show  the  character  of  the  liability  of  one  who  accepts  a  draft,  and 
adds  "executor"  to  his  name:  Sc/iniittler  v.  Simon,  114  N.  Y.  176;  11  Am. 
St.  Rep.  621. 

Recoupment.  — Damages  arising  from  breach  of  contract,  contemplated 
by  the  parties  at  the  time  the  contract  was  made,  may  he  the  subject  of  re- 
coupment: Van  IVinkle  v.  Wilkim,  81  (la.  93;  12  Am.  St.  Rep.  299.  Thus  in 
an  action  on  a  promissory  note,  the  defendant  may  plead,  by  way  of  recoup- 
ment, that  the  note  was  given  under  a  contract,  by  the  terms  of  which  the 
payee  was  to  furnish  wagons  to  be  sold  by  tlie  maker  on  commission,  and 
was  not  to  sell,  nor  to  furnish  to  be  sold,  any  other  wagons  to  any  other 
dealer  in  the  same  town,  and  that  the  plaintiff,  after  furnishing  wagons  to 
the  defendant,  and  receiving  therefor  the  note  in  suit,  violated  his  agreement 
by  furnishing  wagons  to  other  dealers,  whereby  defendant  was  prevented 
from  selling  the  wagons  furnished  him  at  a  profit:  Andre  v.  Moitoio,  66 
Miss.  316;  7  Am.  St.  Rep.  658.  As  to  recoupment  generally,  see  note  to 
Van  Epps  t.  Harrison^  40  Am.  Deo.  320-337. 
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Hubbard  v,  Preston". 

[90  Michigan,  221.] 
DOOB  —  RlORT  TO  Kill,  .as  Nuisances.  — A  property  owner  who  keeps  no 
dog,  and  who,  together  with  his  family,  has  Iieen  seriously  and  ni<^htly 
annoyed  for  some  time  by  a  congregation  of  barking,  quarreling,  and 
fighting  dogs  upon  his  premises,  has  a  right  to  use  all  reasona')Ie  and 
necessary  means  to  protect  his  family  from  such  a  nuisance,  and  he  can- 
not be  held  liable  for  the  value  of  a  dog  killed  by  him  in  an  attempt  to 
drive  them  away,  if  he  did  not  know  who  owned  any  of  them,  and  did 
not  shoot  at  any  particular  dog. 

Jvlian  0.  Dickinson,  for  the  appellant. 

CorlisSy  AndrtiSy  and  Leete,  for  the  appellee. 

Long,  J.  On  November  9,  1890,  defendant  shot  and  killed 
plaintiff's  dog.  An  action  was  commenced  injustice's  court, 
where  defendant  had  judgment.  On  appeal  to  the  circuit 
court  for  Wayne  County,  the  cause  was  tried  before  a  jury. 
The  only  question  submitted  to  the  jury  on  the  trial  in  the 
circuit  court  was  the  value  of  the  dog,  which  the  jury  found 
to  be  twenty- five  dollars,  and  verdict  and  judgment  were  en- 
tered for  that  amount.     Defendant  brings  error. 

On  the  trial  the  defendant  introduced  testimony  tending  to 
show  justification  for  the  killing.  The  court  permitted  the 
testimony  to  be  introduced,  but  held  that  it  did  not  amount 
to  a  justification.  The  only  question  raised  in  this  court  is, 
whether  the  court  should  have  submitted  that  branch  of  the 
case  for  the  determination  of  the  jury. 

We  think  the  court  was  in  error  in  not  so  doing.  It  ap- 
peared that  the  defendant  did  not  keep  a  dog;  that  he  lived 
on  Bagg  Street,  city  of  Detroit,  and  for  eight  days  prior  to  the 
shooting  he  and  his  family  had  been  greatly  annoyed  by  the 
congregation  of  a  large  number  of  dogs  about  his  premises, 
barking,  quarreling,  and  fightitvg  there;  that  they  came  every 
night  upon  his  lawn,  about  his  house,  when  it  became  dark 
(on  two  occasions  he  counted  twelve  dogs),  and  that  they  kept 
up  their  cries  all  night,  at  intervals;  that  he  complained  to 
the  police  on  three  different  days  prior  to  the  killing,  but  with- 
out any  relief,  and  he  had  driven  them  away  on  several  nights; 
that  the  noise  made  by  them  kept  the  members  of  his  family 
awake,  and  seriously  annoyed  them;  that  he  did  not  know  the 
owners;  that  on  the  night  he  killed  plaintiff's  dog  he  drove 
them  away  twice,  but  they  returned;  that  he  could  not  get 
near  them,  but  they  would  return;  that  they  became  an  intol- 
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erable  nuisance,  and  finally,  about  eight  o'clock  in  the  even- 
ing, he  went  out  with  his  revolver,  and  shot  among  them, 
while  on  his  lawn.  He  did  not  know  who  owned  any  of 
them,  and  did  not  shoot  at  any  particular  dog. 

The  defendant  had  a  right  to  protect  his  family  from  such 
nuisance;  and  it  was  a  question  for  the  jury  whether  he  used 
such  means  as  were  reasonable  and  necessary,  under  the  cir- 
cumstances, to  rid  himself  of  it. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial 
ordered.  

Animals,  Rights  and  Liabilities  of  Land-ownsb  as  Rkoards  Trks- 
PASSINO.  —  Horse  found  trespassing  in  another's  close  may  be  turned  into 
highway  without  any  liability  arising  from  its  straying  away:  Cory  v,  LiUU, 
6  N.  H.  213;  25  Am.  Dec.  45S;  Hunifhrey  v.  Douglass,  11  Vt.  22;  34  Am. 
Dec  668;  but  ho  who  turns  it  into  the  highway  is  liable  to  owner  of  animal 
for  any  injury  which  results  to  it  from  a  failure  to  exercise  orilinary  caution 
in  so  doing:  Totten  v.  Cole,  33  Mo.  138;  82  Am.  Dec  157.  For  unnecessary 
Tiolence  to  trespassing  cattle  a  person  is  liable:  Ricliardaon  v.  Carr,  1  Harr. 
(Del.)  142;  25  Am.  Dec.  65;  but  he  will  not  be  liuble  for  driving  them  away 
with  a  dog,  if  he  exercises  ordinary  care  and  prudence  as  to  size  and  charac- 
ter of  the  dog,  and  the  manner  of  setting  him  upon  the  cattle  and  afterwards 
pursuing  them:  Clark  r.  Adams,  18  Vt.  425;  46  Am.  Dec  161. 


Crow  v.  Conant. 

[90  Michigan,  247.] 

EXSCTTTOBS  AND  APMINISTRATORS— APPOINTMENT  OF  DEBTOR  AS  PaT- 
MENT.  — The  equitable  rule  that  if  a  debtor  is  appointed  executor  of  the 
will  of  his  creditor,  and  accepts  the  trust,  the  debt  is  presumed  to  have 
been  paid,  and  is  treated  as  assets  in  the  hands  of  the  executor  for  the 
payment  of  debts  and  legacies,  does  not  operate  to  discharge  a  lieu  by 
which  such  debt  is  secured. 

EXBCDTORS  ANI>  ADMINISTRATORS—  APPOINTMENT  OF  MORTOAGOR  AS  EXEO* 
DTOR  13  NOT  PAYMENT  OF  MoRTOAGK.  —  When  a  mortgagor  is  appointed 
executor  of  the  will  of  his  mortgagee,  and  inventories  the  recorded 
mortgage  as  part  of  the  assets  of  the  estate,  without  mentioning  the 
mortgage  note,  which  is  produced  in  court  and  treated  as  assets  during 
the  administration,  his  appointment  as  executor  will  not  operate  to  dis* 
charge  the  mortgai^e  and  note,  but  they  become  assets  of  the  estate,  and 
may  be  legally  assigned  to  a  legateu  under  an  oriler  of  final  distribution. 
Such  legatee  may  then  maintain  a  bill  to  foreclose  the  mortgage,  al- 
though, prior  to  its  assignment  or  distribution,  and  to  the  final  discharge 
of  the  executor,  he  had  represented  the  mortgaged  land  to  be  unencunw 
bared,  and  bad  sold  it  to  a  third  persou,  received  the  purchase-money, 
and  executed  a  warranty  deed.  In  such  case  the  purchase-money  re- 
ceived by  the  executor  will  be  applied  to  the  payment  of  the  mortgage 
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debt,  and  the  balance  duo  on  such  debt  will  be  declared  a  lien  on  th« 
land  in  favor  of  such  legatee;  and  as  the  purchaser  from  the  executor 
has  a  complete  remedy  at  law  upon  his  warranty  of  title,  the  fact  that 
he  has  absconded,  leaving  no  property,  affords  no  ground  for  equitable 
relief  against  such  legatee. 
Executors  and  ADMiNiarRAxoRS  —  Appointment  of  MoRTaxaoii  as  Exeo- 
DTOB  DOES  NOT  Affkct  Equitt  OP  REDEMPTION.  —  When  a  mortgagor 
is  appointed  executor  of  the  will  of  his  mortgagee,  and  accepts  the  tms^ 
the  mortgage  debt  is  not  thereby  discharged  as  a  lien  against  the  land, 
•nd  it  thereby  becomes  an  asset  of  the  estate,  but  the  equity  of  redemp- 
tion  does  not  thereby  become  such  an  asset,  and  if  the  mortgage  debt 
is  assigned  to  a  legatee  on  final  distribution,  the  latter  does  not  acquire 
any  interest  in  money  thereafter  received  by  the  executor  apon  his  sale 
of  such  equity  of  redemption. 

Charles  N.  Legg^  for  the  appellants, 

John  D.  Shipman,  for  the  appellee^ 

Grant,  J.  The  material  facts  in  this  case  are  these: — 
October  25,  1875,  one  William  Little,  being  the  owner  of 
the  land  involved  in  this  controversy,  deeded  it  to  one  Phin- 
eas  P.  Nichols,  and  Nichols  at  the  same  time  gave  to  Little 
a  purchase-money  mortgage  on  the  same  land  for  two  thousand 
five  hundred  dollars.  The  mortgage  was  recorded  October 
28th  of  the  same  year,  and  on  the  same  date  was  assigned  by 
Little  to  Henry  C.  Lewis.  This  mortgage  was  held  by  Lewis 
until  his  death  in  1884.  Mr.  Lewis  died  testate,  naming  Mr. 
Nichols  and  two  others  as  the  executors  of  his  last  will  and 
testament.  They  accepted  the  trust,  and  duly  qualified, 
September  29,  1884.  This  mortgage  was  inventoried  among 
the  assets  of  the  estate,  but  the  note  was  not  mentioned,  al- 
though it  appears  to  have  been  produced  by  the  defendant 
upon  the  hearing  of  this  cause  in  the  court  below.  June  8, 
1885,  the  probate  court  made  an  order  of  distribution  of  the 
estate  under  the  will  of  Mr.  Lewis.  By  this  order  the  mort- 
gage in  question  was  assigned  to  the  defendant,  who,  in  1890, 
instituted  foreclosure  proceedings  by  advertisement  This 
mortgage  was  a  part  of  the  full  amount  due  her  as  legatee. 
She  gave  her  receipt  therefor  to  the  executors,  who  filed  the 
same  in  the  probate  court.  The  executors  have  not  been  ab- 
solutely discharged. 

March  19,  1885,  Nichols  contracted  to  sell  this  land  to  Na- 
than Crow,  the  father  of  the  complainants.  Mr.  Crow  paid 
Nichols  seven  hundred  dollars  at  the  execution  of  the  con- 
tract. He  subsequently  paid  the  attorney  for  the  defendant 
seven  hundred  dollars,  and  the  balance  was  paid  to  Nichols 
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on  or  before  October  1,  1886,  at  which  date  Nichols  executed 
to  him  a  warranty  deed.  Complainants  obtained  their  inter- 
est in  the  hind  hy  purchase  from  their  father.  Nichols  repre- 
sented to  Natlian  Crow  that  the  land  was  unencumbered. 
Nichols  up  to  that  time  had  borne  a  good  reputation,  and 
Crow  placed  implicit  confidence  in  his  representations.  A 
gross  fraud  was  perpetrated  upon  him  by  Nichols,  but  of  this 
neither  Mr.  Lewis  nor  the  defendant,  nor  the  co-executors  of 
Nichols,  had  any  knowledge. 

The  points  urged  by  complainants  are  these:  1.  That  the 
debt  of  the  executor  Nichols  must  be  treated  as  cash  in  his 
hands,  and  as  such  accounted  for  by  him;  2.  That  the  land 
contract  became  in  Nichols's  hands  a  security,  one  of  the  assets 
of  the  estate,  and  belonged  with  the  mortgage;  3.  That  pay- 
ments made  to  Nichols  both  before  and  after  the  transfer  of 
the  mortgage  to  the  defendant  should  be  applied  upon  the 
mortgage. 

This  bill  was  filed  to  enjoin  the  foreclosure  proceedings. 
The  decree  directed  the  two  payments  of  seven  hundred  dol- 
lars each  to  be  applied  upon  the  mortgage;  that  the  remainder 
of  said  mortgage  debt  was  a  lien  upon  the  land;  and  further 
held,  "that  the  nomination  by  said  Henry  C.  Lewis,  in  his 
will,  of  Phineas  P.  Nichols,  one  of  his  executors,  did  not  oper- 
ate to  discharge  said  mortgage  nor  the  lien  on  the  land,  but 
that  said  mortgage  became  and  was  assets  of  the  estate  in  the 
hands  of  said  executors,  to  be  inventoried  and  treated  as  other 
like  assets  of  said  estate;  that  the  distribution  and  assignment 
of  said  mortgage  to  defendant  was  valid,  and  vested  the  owner- 
ship thereof  in  said  defendant." 

Complainants  alone  appeal. 

In  Englaiid  it  is  the  general  rule  that  if  a  debtor  is  appointed 
executor  of  the  will  of  his  creditor,  and  accepts  the  trust,  the 
debt  is  thereby  released.  But  equity  presumes  the  debt  to 
have  been  paid,  and  treats  it  as  an  asset  in  the  hands  of  the 
executor  for  the  payment  of  debts  and  legacies.  In  America 
this  equitable  rule  prevails  at  law  also,  in  the  absence  of  stat- 
utory provisions:  Woerner  on  Administration,  sec.  311,  and 
the  authorities  there  cited.  In  many  of  the  states  the  liability 
of  executors  and  administrators,  under  such  circumstances,  is 
fixed  by  statute.  The  application  of  this  equitable  doctrine 
does  not  operate  to  discharge  a  lien  by  which  the  debt  is  se- 
cured: Woerner  on  Administration,  sec.  512;  Kinney  Y.  Ensign^ 
18  Pick.  232;  SoverhiU  v.  Suydam,  59  N.  Y.  14a 
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In  Kinney  v.  Ensign^  18  Pick.  232,  the  land  had  heen  twice 
mortgaged.  The  mortgagor  was  appointed  administrator  of 
the  second  mortgagee,  and  included  in  the  inventory  the  debt 
due  from  himself.  It  was  held  that  he  had  the  right  to  re- 
deem as  against  the  assignee  of  the  prior  mortgage.  Shaw, 
C.  J.,  who  delivered  the  opinion,  said:  "The  true  and  sub- 
stantial ground  is,  that  the  taking  of  administration  by  the 
debtor  is  not  in  fact  or  in  law,  to  all  purposes,  payment  of  the 
debt.  As  between  the  administrator  himself  and  those  bene- 
ficially interested  in  the  estate,  he  is  held  to  account  for  it  as 
a  debt  paid,  from  convenience  and  necessity,  because  the  ad- 
ministrator cannot  sue  himself,  and  cannot  collect  his  own 
debt  in  any  other  mode  than  by  crediting  it  in  his  adminis- 
tration account.  On  technical  grounds,  as  well  as  on  con- 
siderations of  policy,  an  administrator  is  not  permitted  to 
show  that  he  could  not  collect  a  debt  due  from  himself." 

In  the  present  case  it  is  immaterial  that  the  note  which  the 
mortgage  was  given  to  secure,  and  which  was  referred  to  in 
the  mortgage,  is  not  mentioned  in  the  inventory.  Its  produc- 
tion by  the  defendant  upon  the  hearing  leads  to  the  presump- 
tion that  the  note  was  delivered  to  Lewis  by  Little,  was  among 
the  assets  of  the  estate,  and  was,  with  the  mortgage,  transferred 
to  the  defendant.  The  mortgage  and  note  were  treated  as 
assets  belonging  to  the  estate  by  the  executors,  by  the  probate 
court,  and  by  the  legatees.  Under  these  circumstances,  the 
legal  title  to  both,  by  the  assignment  of  the  executors,  passed 
to  the  defendant. 

At  the  time  of  the  assignment  to  defendant  there  was  noth- 
ing upon  record  to  indicate  that  complainants'  father  had  any 
legal  or  equitable  defense  to  the  mortgage,  nor  to  cause  any 
suspicion  that  Nichols  intended  to  defraud  him.  If  he  had 
examined  the  record  in  the  office  of  the  registrar  of  deeds  before 
paying  Mr.  Nichols,  he  would  have  found  a  record  of  this  mort- 
gage, and  could  easily  have  protected  himself  from  the  fraud 
which  Nichols  was  practicing  upon  him.  It  would  certainly 
be  most  inequitable  to  visit  the  consequences  of  his  implicit 
confidence  in  Nichols  upon  the  defendant,  whose  legal  right  it 
was  to  rely  upon  this  record.  Granting  that  both  parties  are 
innocent,  the  complainants'  grantor  put  it  in  the  power  of 
Nichols  to  commit  the  fraud,  and,  according  to  all  the  author- 
ities, they  must  bear  the  consequences. 

Nichols  owned  the  equity  of  redemption.  This  interest  was 
entirely  distinct  from  that  of  the  mortgage.     A  mortgagee 
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acquires  no  interest  in  it  except  by  foreclosure.  It  did  not 
become  an  asset  of  the  estate  by  the  appointment  of  Nichols 
as  executor,  and  his  acceptance.  Whatever  good  morals 
may  have  required  on  the  part  of  Nichols  upon  receipt  of  the 
money  for  the  sale  of  this  interest,  neither  the  estate  nor  tiie 
defendant  acquired  any  interest  in  the  money  received  after 
the  estate  was  closed  as  to  the  defendant. 

Complainants  have  a  complete  remedy  at  law  upon  Mr. 
Nichols's  warranty  of  title.  It  affords  no  ground  of  equitable 
relief  against  the  defendant  that  Nichols  has  absconded,  and 
left  no  property  which  can  be  seized  to  satisfy  complainants' 
damages. 

Decree  affirmed,  with  costs* 

BXECTTTORS    AK©    AdMINISTBATORS — EwTKCT  0»  ApPOINTINO    DkBTOB  AS 

ExKCUTOR.  —  At  coinmoa  law,  a  debt  due  from  au  executor  to  hia  testator 
was  considered  paid,  and  was  assets  in  his  hands.  In  equity,  he  is  account* 
able  for  the  amonut  of  his  debt  as  assets,  not  only  for  the  payment  of  debts, 
but  also  for  the  benefit  of  residuary  legatees:  Beall  v.  JJilliury,  1  Md.  186; 
54  Am.  Dec  649;  Kaster  ▼.  Pieison,  27  Iowa,  90;  1  Am.  Rep.  254. 
The  bond  of  an  obligor  who  becomes  admiuistrator  of  the  obligee  is  thereby 
suspended,  and  the  debt  becomes  assets  in  his  hands  as  administrator:  Bige- 
tow  T.  Biijelow,  4  Ohio,  134;  19  Am.  Dec  591. 

KEDKHPriON,  Right  oi  :  See  note  to  Horn  r.  IndianapoUa  NaL  Bank,  21 
Am.  St.  Rep.  243-249. 
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[90  MiCBiOUt.  25Ji.] 

Troysr  fOR  ExBMFT  Propbrtt  —  SurFiciKHOT  ov  Dbclaration.  ^  In  an 
action  of  trover  against  a  sheriff  for  the  conversion  of  exempt  property 
seised  ander  execution,  an  allegation  in  the  declaration  that  such  sheriff, 
by  his  deputy  or  agent,  niming  him,  did  convert  and  dispose  of  the  prop* 
erty,  is  sufficient  to  charge  the  slier  iff;  and  in  such  case  the  usual  declara* 
tion  in  trover  is  sufficient  to  enable  the  plaintiff  to  show  such  facts  as 
are  necessary  for  the  recovery  of  such  exempt  property. 

Exemptions.  —  Doty  o»  Okfickr  Levying  upon  Goods,  any  portion  of 
which  is  exempt  by  law,  is  to  have  an  inventory  and  appraisal  made,  and 
to  permit  the  debtor  to  seleot*  or,  npon  his  neglect,  to  select  for  him, 
property  to  the  amount  allowed  by  law.  Failing  in  this  duty,  the  officer 
is  liable  to  an  action. 

ExBUPTiONS  —  Farmeeis.  —  Under  a  statute  exempting  from  sale  on  execu- 
tion the  "tools,  implements,  materials,  stock,  apparatus,  team,  vehicle, 
horses,  harness,  or  other  thin<Ts  to  enable  any  person  to  carry  on  ths 
profession,  trade,  occupation,  or  business  in  which  he  is  wholly  or  princi* 
pally  engaged,  not  exceeding  in  value  $'.'50,"  a  yearling  steer,  a  be<fer, 
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two  •pring  calves,  and  a  quantity  of  hay,  oats,  corn,  clover-seed,  and 
cornstalks  belonging  to  a  farmer,  are  exempt  to  the  statutory  amount 
from  levy  on  execution  against  him. 

S.  p.  Hutchinson^  for  the  appellant. 
Salsbury  and  O'Mealey,  for  the  appellee, 

LoNO,  J.  The  court  directed  verdict  and  judgment  in  favor 
of  the  defendant.     Plaintiff  brings  error. 

The  objections  upon  the  trial  relate  to  the  form  and  sub- 
stance of  the  declaration.  The  first  count  of  the  declaration  is 
as  follows:  "Silas  P.  Hutchinson,  plaintiff  in  this  suit,  com- 
plains of  Ancil  K.  Whitmore  [sheriff  of  said  county  for  the 
year  1887],  defendant  in  this  suit,  who  has  been  duly  sum- 
moned to  answer  the  plaintiff  in  a  plea  of  trespass  on  the  case, 
for  that,  whereas,  to  wit,  on  or  about  the  2d  day  of  November, 
1887,  in  the  township  of  Woodstock,  in  said  county,  said  plain- 
tiff was  lawfully  possessed  as  of  his  own  property  of  the  follow- 
ing goods  and  chattels,  viz.,  18  tons  of  tame  hay,  about  200 
bushels  of  oats,  about  400  bushels  of  corn  in  the  crib,  on  the 
farm  of  said  S.  P.  Hutchinson,  the  undivided  \  of  300  bushels 
of  corn  in  the  crib  on  said  farm,  6  tons  of  marsh  hay  in  shed  and 
stack  on  said  farm,  1  red  yearling  steer,  one  black  and  white 
heifer,  two  spring  calves,  about  75  bushels  of  oats  in  the  mill 
of  Sanders  &  Son,  in  said  Woodstock,  the  undivided  \  of  all 
the  clover-seed  on  the  premises  of  George  Bowen  in  said  Wood- 
stock, about  1,500  bundles  of  cornstalks,  all  of  great  value, — 
of  the  value  of  $300  (three  hundred  dollars).  And,  being  so 
possessed  thereof,  the  said  plaintiff  afterwards,  to  wit,  on  or 
about  the  day  and  year  above  named,  and  at  the  place  last 
aforesaid,  casually  lost  the  said  described  goods  and  chattels 
and  other  property  out  of  his  possession,  and  the  same  after- 
wards, to  wit,  on  the  same  year  and  day  last  aforesaid,  and  at 
the  place  aforesaid,  came  into  the  possession  of  the  defendant, 
or  his  deputy  or  his  agent,  one  James  C.  Morley,  by  finding; 
yet  said  defendant,  well  knowing  the  said  above-described 
property  to  be  the  property  of  the  said  plaintiff,  and  of  right 
to  appertain  to  and  belong  to  him,  the  said  defendant  has  not 
as  yet  delivered  the  said  above-described  property,  or  any  part 
thereof,  to  the  said  plaintiff,  although  often  requested  so  to  do, 
and  hath  hitherto  wholly  refused  so  to  do;  and  on  or  about 
the  same  year  and  day  last  aforesaid,  and  at  the  place  afore- 
said, the  said  defendant  did  by  his  deputy  or  agent,  the  said 
James  C.  Morley,  convert  and  dispose  of  the  said  above-de- 
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Bcribed  goods  and  chattels  and  other  property  to  his  own  use, 
to  the  damage  of  the  plaintiff  of  $300  (three  hundred  dollars). 
[Which  said  goods  and  chattels  said  plaintiff  then  and  there 
owned,  needed,  and  used  in  his  business,  which  was  that  of 
farming,  which  said  farming  business  was  his  principal  busi- 
ness during  the  year  1887,  and  for  several  years  previous 
thereto.]  And  the  said  conversion  and  sale  of  said  goods 
and  chattels  was  contrary  to  the  provisions  of  sections  25, 
27,  28,  29,  80,  and  31,  chapter  266,  of  Howell's  Annotated 
Statutes  of  the  state  of  Michigan  [relative  to  judgment  and 
the  levy  of  executions],  whereby  the  said  goods  and  chattels 
were  eventually  lost  to  the  said  plaintiff,  and  by  means  thereof, 
of  the  loss  of  the  use  of  the  same  in  his  business  thereof,  he 
was  greatly  and  further  injured  and  damnified  to  his  damage 
$300  (three  hundred  dollars)." 

The  second  count  of  the  declaration  refers  to  the  first  count 
for  a  description  of  the  property,  and  alleges  the  plaintiff's 
possession  of  it,  and  that  it  was  seized  and  taken  out  of  his 
possession  by  the  deputy  or  agent  of  the  defendant,  who  pre- 
tended to  seize  and  take  it  by  virtue  of  an  execution  issued 
out  of  the  circuit  court  for  the  county  of  Lenawee,  covering  the 
goods  and  chattels  of  the  plaintiff  and  Charles  E.  Gunn  and 
Oliver  P.  B.  Gunn,  October  8,  1887,  said  execution  being  in 
favor  of  Frank  Boss.  This  count  further  charges  that  it  was 
the  duty  of  the  defendant  or  his  deputy  to  make  an  inventory 
of  the  property  seized,  and  to  have  the  same  apprai.^ed,  and 
to  permit  or  allow  the  plaintiff  to  select  for  himself  such  of 
the  property  as  was  exempt  bylaw  from  sale  on  execution; 
that  the  defendant  wholly  failed  and  refused  to  allow  such 
selection  to  be  made,  though  the  goods  and  chattels  seized 
were  of  the  nature  which  by  the  law  were  exempt  from  sale  on 
execution. 

Upon  filing  this  declaration,  the  defendant  pleaded   the 

general  issue,  and  gave  notice,  among  other  things,  that  the 

defendant,  during  the  year    1887,  was   sheriff   of  Lenaweo 

County.     The  notice  then  recites  the  judgment  in  favor  of 

Frank  Boss,  and  against  the  plaintiff  and  Charles  E.  Gunn 

and  Oliver  P.  B.  Gunn,  and  the  issuing   of  the  execution 

thereon,  and  the  placing  of  such  execution  in  the  hands  of  his 

deputy,  James  C.  Morley,  for  service,  and  that  if  any  of  the 

acts  complained  of  in  the  declaration  were  done,  it  was  by 

virtue  of  said  execution,  in  seizing  and  levying  upon  the  goods 

described  in  plaintiff's  declaration. 
AM.  St.  Rkp.,  Vol.  XXX.  -  28 
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■  The  cause  came  on  for  trial  in  the  Lenawee  circuit  court 
before  a  jury,  and  the  counsel  for  plaintiff  made  his  opening 
Btatement  to  the  jury,  in  which  he  claimed  and  stated  that 
the  case  before  them  was  one  of  trover,  in  which  plaintiff 
claimed  certain  property  as  the  owner  thereof,  which  was 
seized  and  taken  from  him  by  Mr.  Morley,  while  acting  as  a 
deputy  sheriff  under  Ancil  K.  Whitmore,  who  was  then  sheriff 
of  Lenawee  County,  and  he,  Morley,  claimed  to  have  acted 
under  a  writ  of  execution  issued  out  of  the  circuit  court  for 
the  county  of  Lenawee,  upon  a  judgment  entered  in  said 
county  against  plaintiff  and  in  favpr  of  Frank  Boss;  that  the 
principal  business  of  the  plaintiff  at  the  time  was  that  of 
farming,  and  that  this  property,  under  the  law,  was  exempt 
from  seizure  on  execution  against  the  owner;  and  that  said 
Morley  did  not  permit  the  plaintiff  to  select  his  exemptions, 
or  set  them  out  to  plaintiff.  No  other  claim  was  made  except 
euch  as  arose  from  such  seizure. 

The  plaintiff  was  then  called  as  a  witness  in  his  own  behalf, 
and  testified  that  during  the  years  1885, 1886,  and  1887  his 
principal  business  was  that  of  a  farmer.  He  was  then  asked 
what  property  he  had  upon  his  farm  in  the  year  1887.  This 
was  objected  to,  for  the  reason  that  the  declaration  did  not 
allege  that  the  defendant  was  sheriff  of  Lenawee  County  at 
that  time.  This  objection  was  sustained,  and  the  court  per- 
mitted the  plaintiff  to  amend  his  declaration;  and  the  first 
count  of  the  declaration  was  amended  by  the  insertion  of  the 
words  inclosed  in  brackets.  Upon  his  amendment  being 
made,  the  court  permitted  the  plaintiff  to  testify  that  he  had 
upon  the  farm  at  that  time  the  property  seized  and  taken 
from  him  under  the  execution.  The  plaintiff  also  testified 
that  Mr.  Morley  was  a  deputy  sheriff  of  Lenawee  County  at 
that  time.  Plaintiff's  counsel  thereupon  offered  to  show  by  the 
witness  that  the  property  mentioned  in  the  declaration  was 
taken  by  virtue  of  an  execution  by  Mr.  Morley;  that  he  was 
deputy  sheriff,  acting  under  the  defendant  as  sheriff  of  Len- 
awee County;  and  that  the  plaintiff  demanded  the  property 
as  exempt,  within  the  term  "  stock,"  as  used  in  subdivision  8 
of  section  27,  chapter  266,  Howell's  Statutes,  —  that  is,  stock 
on  the  farm,  —  and  that  it  was  exempt  to  the  plaintiff  for  that 
reason.  The  court  refused  to  permit  this  testimony,  for  the 
leason,  as  stated,  that  the  declaration  did  not  make  a  case  for 
the  recovery  of  exempt  property  seized  upon  execution.  Ex- 
ception was  taken  to  this  ruling.     The  plaintiff  thereupon 
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rested  his  case,  and,  the  defendant  offering  no  testimony,  the 
court  directed  a  verdict  in  favor  of  the  defendant. 

The  only  question  for  consideration  is,  whether  the  declara- 
tion states  a  cause  of  action  for  recovery  of  property  which  is 
exempt  by  statute  from  sale  under  execution.  Section  27 
(Howell'sStats.,  sec.  7686)  provides:  "The  following  property 
shall  be  exempt  from  levy  and  sale  under  any  execution,  or 
upon  any  other  final  process  of  a  court:  ....  8.  The  tools, 
implements,  materials,  stock,  apparatus,  team,  vehicle,  horses, 
harness,  or  other  things  to  enable  any  person  to  carry  on  the 
profession,  trade,  occupation,  or  business  in  which  he  is  wholly 
or  principally  engaged,  not  exceeding  in  value  $250." 

The  contention  upon  the  part  of  defendant's  counsel  in  this 
court  is,  —  1.  That  the  declaration  does  not  state  that  the 
deputy  holding  the  execution  and  levying  it  was  the  deputy 
acting  under  the  defendant  as  sheriff  of  Lenawee  County;  2. 
That  the  declaration  does  not  state  and  show  that  the  prop- 
erty levied  upon  and  taken  is  of  such  a  character  that  it  would 
be  exempt  from  sale  on  execution,  under  subdivision  8,  above 
quoted. 

The  first  point  need  not  be  discussed.  It  is  stated  in  the 
declaratioh  that  the  defendant,  by  his  deputy  or  agent,  James 
C.  Morley,  did  convert  and  dispose  of  the  said  above-described 
property  to  his  own  use.  This  was  a  sufficient  statement  in 
the  declaration  to  charge  the  defendant. 

Upon  the  second  point  raised,  counsel  rely  upon  the  case  of 
McCoy  V.  Brennan^  61  Mich.  362,  1  Am.  St.  Rep.  589,  in  wliich 
it  was  stated  by  Mr.  Justice  Champlin  that  the  plaintiff  should 
have  declared  specially,  setting  forth  the  facts  which  showed 
the  property  exempt,  and  that  the  property  was  converted 
contrary  to  the  provisions  of  the  statute  giving  her  the  ex- 
emptions, referring  to  the  same.  The  real  question  in  con- 
troversy in  that  case  was,  whether,  inasmuch  as  one  of  the 
partners  had  drawn  from  the  firm  assets  one  thousand  dollars 
for  her  individual  use,  she  could  claim  the  statutory  exemp- 
tion out  of  the  goods  levied  upon  belonging  to  the  partnership. 
It  was  held  that  this  fact  was  not  available  to  the  defendant; 
that  the  dealings  and  adjustment  between  partners,  or  l)e- 
tween  partners  and  creditors,  cannot  be  inquired  into  in  t^uch 
a  collateral  proceeding,  and  that  the  exemption  of  a  partner 
does  not  depend  upon  whether  he  has  drawn  out  more  than 
his  share  of  the  firm  assets;  that  such  question  can  oniv  be 
Teaohed.  by  an  a'^^ounting  and  winding  nc  9f  the  copaiiner- 
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ship  in  equity.  What  was  said  in  that  case  in  reference  to 
the  declaration  must  be  regarded  as  obiter. 

In  Wyckoffy.  Wyllis,  8  Mich.  48,  the  suit  was  commenced  by 
ordinary  declaration  in  trover.  The  plaintiflf  was  permitted 
to  recover,  as  was  the  plaintiflf  in  the  case  of  Stilson  v.  Gibbs^ 
46  Mich.  215.  We  think  the  plaintiflf  had  a  right  to  introduce 
his  testimony  oflTered  under  either  count  of  the  declaration; 
bfit  if  the  declaration  had  been  in  trover,  in  the  usual  form 
of  such  declarations,  plaintiflf  would  have  had  the  right  to 
show  the  facts  necessary  for  a  recovery  for  such  property  as 
under  the  statute  is  exempt  from  levy  and  sale  on  execution. 
It  is  the  duty  of  an  officer  making  a  levy  upon  goods,  any 
portion  of  which  are  exempt  by  law,  to  have  an  inventory  and 
appraisal  made,  and  permit  the  debtor  to  select,  or,  upon  his 
neglect,  to  select  for  him,  property  to  the  amount  allowed  by 
law.  Failing  in  this  duty,  the  officer  is  liable  to  an  action: 
Wyckoff  V.  Wyllis,  8  Mich.  48. 

Of  course,  it  is  not  the  duty  of  an  officer  in*  levying  upon 
property,  no  part  of  which  is  exempt  under  the  laws,  to  make 
an  inventory  and  appraisal,  and  call  upon  the  defendant  to 
make  selection  or  to  set  out  any  exemptions;  but  where  a 
part  of  the  property  is  exempt,  it  has  been  held  repeatedly  by 
this  court  that  it  is  the  duty  of  the  officer  to  make  the  inven- 
tory, and  see  that  the  exemptions  are  set  out. 

The  principal  question  in  controversy  here  resolves  itself 
into  this:  Was  any  of  the  property  levied  upon  exempt  from 
sale  under  the  claim  made  by  the  declaration  ?  The  declara- 
tion sets  forth  that  the  plaintiflf's  principal  business  was  that 
of  farming,  and  the  property  levied  upon  and  taken  consisted 
of  hay,  oats,  corn,  a  yearling  steer,  a  heifer,  two  spring  calves, 
some  clover-seed,  and  a  quantity  of  cornstalks,  amounting  in 
all,  according  to  the  appraisal  made  upon  the  execution,  to 
the  sum  of  $442.  This,  according  to  the  testimony  of  the 
plaintiflf,  comprised  about  all  the  property  then  upon  his  farm. 
Out  of  this  we  are  satisfied  the  plaintiflf  had  a  right  to  select 
from  the  appraisal  two  hundred  and  fifty  dollars'  worth.  Con- 
stitutional and  statutory  provisions  exempting  property  from 
execution  are  remedial,  and  are  to  be  construed  liberally  and 
beneficially  for  the  debtor.  One  engaged  in  any  trade  or  oc- 
cupation is  entitled  to  an  exemption,  to  be  selected  out  of  his 
stock  in  trade;  and  there  is  no  more  reason  for  holding  such 
a  stock  exempt  from  levy  and  sale  than  in  holding  two  hun- 
dred and  fifty  dollars'  worth  of  the  property  here  described  as 
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necessary  to  the  plaintiff  in  his  business  of  farming,  under 
eubdivision  8  of  section  27,  above  quoted.  The  court  was  in 
error  in  refusing  to  permit  the  plaintifif  to  show  that  his  prin- 
cipal business  was  that  of  a  fanner,  what  property  he  had 
upon  the  farm,  and  the  necessity  of  this  property,  or  any  por- 
tion of  it,  to  enable  him  to  carry  on  his  business  of  farming. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial 
ordered.  

Executions  —  Trover  for  Exbmpt  Propertt.  —  As  to  the  debtor's 
remedies  to  vindicate  iafringements  oa  right  of  exemption,  see  note  to  Van 
Dreaor  y.  King,  75  Am.  Dec.  645-653. 

Exemption,  Claim  for,  — A  debtor's  right  to  property  under  the  exemp- 
tion  law  extends  only  to  such  as  is  appraised  and  set  apart  to  him:  Hatch  v. 
Barlle,  45  Pa.  St.  166;  8i  Am.  Dec.  484.  The  time  for  the  debtor  to  elect 
whether  he  will  retain  real  or  personal  property  is  after  the  appraisers  hav6 
been  summoned:  Bowman  v.  Smiley,  31  Pa.  St.  225;  72  Am.  Dec.  738.  A 
sherifif  levying  on  several  articles,  one  of  which  is  exempt,  is  not  liable  in  tres* 
pass  therefor,  where  the  debtor  fails  to  elect  before  levy  which  of  them  he 
will  claim  as  exempt:  McOee  v.  Anderson,  1  B.  Mon.  187;  36  Am.  Dec.  570. 
The  sheriff,  whenever  practicable,  should,  before  he  levies  an  execution,  no- 
tify defendant  of  his  having  such  execution;  and  defendant,  upon  such  notice, 
must,  if  he  claims  exemption  of  his  personal  property  and  the  land  on  which 
he  resides  until  the  rest  of  his  property  in  the  county  is  exhausted,  furnish 
the  officer  with  a  description  of  his  other  property  liable  to  sale  on  execution, 
or  he  will  be  deemed  to  have  waived  his  riijhts  under  that  statute:  People  v. 
Palmer,  46  111.  398;  95  Am.  Dec.  418.  Compire  Harrington  v.  Smith,  14 
Col.  376;  20  Am.  St.  Rep.  272.  A  sheriff  or  other  officer  has  no  right  to 
take  from  a  debtor,  by  virtue  of  process  aijainst  him,  his  exem|)t  property. 
In  such  case  the  officer  levies  on  the  property  at  his  peril,  ami  the  law  will 
not  protect  him;  nor  is  the  debtor  compelled  to  suhmit  to  such  trespass 
witliout  reasonable  resistance:  People  v,  Clements,  68  Mich.  6  5;  13  Am.  St. 
Rep.  373. 

Exemptions  —  Farmers. — A  two-year-oM  heifer  forward  with  calf  is 
within  the  statutory  provision  exeraptiiig  a  debtor's  only  cow:  Dow  v.  Smith, 
7  Vt.  465;  29  Am.  Dec.  202.  A  two-year-old  heifer  is  exempt,  whether  with 
calf  or  not,  if  she  is  the  only  cow  owned  by  the  debtor:  Freemm  v.  Caryeri' 
ler,  10  Vt.  433;  33  Am.  Dec.  210;  Carnith  v.  Ornssie,  71  Am.  Dec.  707.  The 
exemption  of  oxen,  horses,  or  mules  belonsringj  to  a  farmer  is  intended  to  ap- 
ply  to  such  animals  only  as  are  suitable  and  intended  for  ordinary  work  cou- 
ducted  on  a  farm:  Robert  v.  Adams,  38  Cal.  383;  99  Am.  Dec.  413.  But  to 
exempt  a  horse,  it  is  not  necessary  that  he  should  have  been  broken  to  gear: 
Noland  r.  Wickliam,  9  Ala.  169;  44  Am.  Dec.  435. 
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Williams  v.  Keyes. 

[90  MLCUIOA.N,  290.] 

MoBTQAOBS — PATHErrr  ov  A33IOXED  MoaTQAaB. — Wliea  a  mortgages 
assigns  the  mortgage  and  a  negotiable  note  seoared  thereby,  before 
maturity,  and  for  a  valuable  con-iideratioa,  and  the  mortgagor,  without 
knowledge  of  such  assigument,  pays  the  mortgage  debt  to  the  admin* 
istrator  of  the  origiual  mortgagee  without  requiring  the  production  of 
the  note  and  mortgage,  such  payment  is  no  defease  to  foreclosure  of  the 
mortgage  by  the  assignee. 

MoBTOAaE3  —  AssiONMENT  OF  —  RiQUTS  OF  AssiQNBE.  —  The  assignee  of  a 
mortgage  and  accompanying  negotiable  note,  transferred  before  matu< 
rity  and  for  a  valuable  consideration,  takes  the  aacurities  free  of  any 
equities  existing  between  the  original  parties  of  which  ha  ha  I  no  notice. 

MoRTOAOBs  —  Payment  of  Assigned  Mortgage  —  Construction  of  Stat- 
ute.—  A  statute  reciting  that  "  the  recording  of  an  assignment  of  a  mort- 
gage shall  not,  of  itself,  be  deemed  notice  of  such  assignment  to  the 
mortgagor,  so  as  to  invalidate  any  payment  made  by  him  to  the  mort- 
gagee," does  not  authorize  the  mortgagor  to  pay  the  mortgage  to  one  not 
the  holder  of  the  negotiable  note  secured  thereby,  but  it  only  means 
that  the  mortgagor  shall  not  be  required  to  search  the  record  before 
making  payment  to  the  one  prima  facie  entitled  to  receive  it,  who,  in 
case  the  mortgage  ia  accompanied  by  a  negotiable  note,  is  the  holder 
thereof. 

NxGOTiABLB  Instruments  —  Assignment  before  Maturity  —  Rights  of 
Partie3.  — The  maker  of  a  negotiable  note  cannot  assume  that  it  haa 
not  been  assigned  or  transferred,  and,  by  making  payment  thereof  before 
maturity  to  tie  orig  nal  holder,  defeat  the  rights  of  a  purchaser  for  value 
before  maturity. 

Charles  N.  Leggy  for  the  appellants. 
H.  H.  BarloWy  for  the  appellee. 

Morse,  C.  J.  The  complainant  file  1  this  bill  to  foreclose 
a  mortgage. 

The  undisputed  facts  of  the  case  are  substantially  as  fol- 
lows: The  defendant  Cyrus  J.  Keyes,  in  18S4,  was  a  merchant 
in  the  village  of  Bronson.  Branch  County,  in  this  state.  He 
owned  lot  1  of  C.  D.  Randall's  addition  to  said  village.  There 
was  located  upon  said  lot  a  wooden  store  building,  in  which 
he  was  doing  business.  Tiiis  building  was  destroyed  by  fire 
that  year.  At  this  time  he  was  largely  indebted  to  C.  L.  Luce 
&  Co.,  of  Toledo,  Ohio.  C.  L.  Luce,  of  that  firm,  agreed  to 
furnish  the  means  to  rebuild,  and  did  so,  putting  up  two  brick 
stores  upon  the  lot,  with  a  partition  wall  between  them,  but 
communicating  from  the  inside  with  one  or  more  doors.  The 
amount  advanced  bv^  Luce  was  six  thousand  five  hundred  dol- 
lars.   On  December  18,  1884,  Keyes  gave  his  promissory  note 
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to  Lace  for  that  amount,  payable  in  three  years  from  date, 
with  interest  at  seven  per  cent,  payable  semi-annually,  and 
Keyes  and  his  wife,  the  defendant  Sarah  A.  Keyes,  executed 
and  delivered  to  Luce  a  mortgage  for  the  same  amount  upon 
the  property  as  collateral  security  to  said  note.  This  is 
the  mortgage  being  foreclosed  in  this  suit.  In  October,  1885, 
C.  L.  Luce  borrowed  five  thousand  dollars  of  the  complainant, 
and  gave  his  note  therefor,  and  also  turned  out  to  him  the 
Keyes  note  and  mortgage  as  collateral  security  to  his  note, 
but  executed  no  written  assignment  of  the  same.  C.  L.  Luce 
died  September  15, 1886,  and  the  defendant?  Arthur  B.  Luce 
and  Clarence  Brown  were  appointed  his  administrators.  After 
this,  Cyrus  J.  Keyes  sent  for  Arthur  B.  Luce,  who  went  to 
Bronson.  It  was  found  that  Keyes  was  owing  C.  L.  Luce 
&  Co.,  including  this  mortgage  indebteJness,  about  twelve 
thousand  dollars.  Keyes  did  not  know  that  Luce  had  as- 
signed or  pledged  this  mortgage.  An  arrangement  was  made 
October  25,  1886,  by  which  Keyes  an  1  wife  made  a  deed  to 
Arthur  B.  Luce  and  Clarence  Brown,  as  administrators  of  the 
estate  of  C.  L.  Luce,  deceased,  and  also  turned  over  to  them 
his  stock  of  gooJ?  inventorying,  at  cost  price,  about  three 
thousand  eight  liundrjd  dollars.  The  deed  described  the 
property  deeded  as  follows:  "The  two-story  brick  store  and 
lot,  being  lot  No.  1  of  C.  D.  Ran  lall's  addition  to  the  village 
of  Bronson  '^;  and  contained  the  following  clause:  "  This  deed 
is  made  subject  to  a  certain  mortga:Te  made  and  executed  by 
Cyrus  J.  Ke/es  and  Sarah  A.  Keyes  to  Charles  L.  Luce  for 
six  thousan  I  five  hundred  dollars,  and  recorded  in  liber  17, 
on  page  352,  of  Mortgages,  Branch  County,  and  is  full  pay- 
ment of  said  m  )rtgage." 

On  the  sam-i  day,  Cyrus  J.  Keyes  made  a  deed  to  his  wife, 
Sarah  A.  Keyes.  The  real  estate  conveyed  was  described  in 
said  deed  as  follows:  "The  brick  store  and  lot  situated  on  the 
north  side  of  Chicago  Street,  and  known  as  lot  No.  1,  and  a 
fractional  part  of  lot  No.  2,  of  C.  D.  Randall's  addition  to  the 
village  of  Bronson." 

In  connection  with  these  two  deeds,  it  may  be  stated  that  it 
is  admitted  in  the  record  that  at  the  time  the  mortgage  was 
made,  and  before  the  brick  stores  were  built,  in  order  to  make 
a  better  line  between  lots  1  and  2,  measurements  had  been 
taken,  and  Sanborn,  who  owned  lot  2,  had  agreed  to  deed  to 
Keyes  a  wedge-shaped  piece  of  land  ofi"  from  the  north  end  of 
the  west  side  of  lot  2,  in  exchange  for  a  wedge-shaped  piece 
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to  be  deeded  to  him  by  Keyes  from  off  the  east  part  of  the 
Bouth  end  of  lot  1.  The  stores  were  built  so  as  to  correspond 
with  this  new  line,  and  it  is  stipulated  by  the  parties  that 
whatever  decree  is  made,  it  shall  be  in  accordance  with  such 
line,  as  deeds  have  since  passed  between  Sanborn  and  Keyes, 
carrying  out  their  verbal  agreement  to  exchange  lands  as 
aforesaid. 

The  defense  to  this  foreclosure  is,  on  the  part  of  the  defend- 
ants Cyrus  J.  and  Sarah  A.  Keyes,  that  it  was  intended  to 
deed  only  one  of  these  brick  stores,  to  wit,  the  west  store,  and 
that  the  east  store  was  never  intended  to  be  deeded  to  Luce 
and  Brown,  and  that  they  have  never  had  possession  of  it, 
and  that  by  the  execution  of  the  deed  to  them  the  mortgage 
was  paid  and  released  as  against  said  east  store  property.  It 
is  not  claimed  that  the  note  and  mortgage  were  in  the  hands 
of  Arthur  R,  Luce  when  this  deed  was  made,  but  Keyes  testi- 
fies that  Luce  promised  to  discharge  the  mortgage.  He  is 
corroborated  by  the  justice  of  the  peace,  Seth  Monroe,  who 
drew  the  deeds  to  Luce  and  Brown,  and  also  the  deed  to  Sarah 
A.  Keyes.  Arthur  B.  Luce  denies  that  the  deed  was  intended 
to  cover  only  the  west  store,  and  says  further,  that  he  took  the 
deed,  not  as  an  absolute  conveyance  in  payment  of  the  mort- 
gage, but  as  additional  security  to  his  mortgage  and  other 
debts  owing  to  C.  L.  Luce  &  Co.,  and  also  to  aid  Keyes  in 
preserving  his  property  from  other  creditors,  to  whom  Keyes 
was  owing  three  thousand  dollars  and  upwards.  Luce  says 
in  his  answer  that  the  goods  received  at  the  time  the  deed 
was  made  were  not  sufficient  to  pay  the  indebtedness  of 
Keyes  to  C.  L.  Luce  &  Co.,  nor  would  the  real  estate  covered 
by  the  mortgage,  if  sold  at  a  fair  price,  be  sufficient  to  realize 
an  amount  sufficient  to  pay  such  indebtedness;  but  that  he 
and  Brown,  as  administrators,  are  anxious  to  come  to  an  ac- 
counting with  Keyes,  and  that  if  from  the  sale  of  such  real 
estate  there  should  be  more  than  sufficient  to  pay  such  indebt- 
edness, they  are  desirous  it  should  be  paid  over  to  said  Keyes; 
and  they  ask  the  same  relief  as  though  they  had  filed  a  cross- 
bill, and  that  an  accounting  may  be  had  with  said  Keyes. 

The  amount  found  to  be  due  upon  the  mortgage  by  the  court 
below  on  the  twenty-third  day  of  May,  1891,  the  date  of  its 
decree,  was  $8,127.89,  and  the  amount  due  to  the  complainant 
upon  the  note  of  Charles  L.  Luce  to  him  was  decreed  to  be  at 
the  same  date  $5,063.76.  The  decree  was  in  favor  of  the  com- 
plainant in  this  last-named  amount,  and  the  usual  sale  in 
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foreclosure  cases  was  ordered  of  the  whole  premises,  if  said 
sum,  with  interest  at  seven  per  cent,  was  not  paid  on  or  before 
the  first  day  of  July,  1891.  The  surplus,  if  any,  upon  such 
sale  was  ordered  to  be  deposited  in  court  to  abide  the  further 
order  of  said  court.  The  defendants  Cyrus  J.  and  Sarah  A. 
Keyes  appeal  from  this  decree. 

The  fact  that  the  deed  to  Luce  and  Brown  recites  that  it  is 
in  full  payment  of  the  mortgage,  and  the  further  fact  that  a 
deed  was  made  by  Keyes  to  his  wife  the  same  day,  which 
differed  in  its  description  from  the  other  deed  in  its  reference 
to  lot  No.  2,  raise  a  strong  presumption  that  the  claim  of  Keyes, 
that  only  the  west  store  was  to  be  conveyed  by  this  deed,  is  true. 
Monroe  also  swears  positively  that  this  was  the  intention  of 
the  parties,  and  that  if  he  had  known  that  there  were  two 
stores  on  lot  1,  he  would  have  been  more  specific  in  his  de- 
scription of  the  land  conveyed.  It  would  also  appear  that 
Keyes  or  his  wife  has  always  retained  possession  of  the  east 
store,  and  had  the  rents  and  profits  of  the  same. 

But  it  is  unnecessary  to  determine  or  discuss  this  question. 
The  note  made  by  Keyes  to  C.  L,  Luce  was  a  negotiable  one, 
and  was  transferred  to  complainant  before  due,  and  for  a 
valuable  consideration.  Under  the  previous  rulings  of  this 
court,  he  took  this  mortgage  free  from  all  equities  of  which  he 
had  no  notice  between  Luce  or  his  adminisirators  and  Keyes; 
and  any  payment  made  to  Arthur  B.  Luce,  or  arrangement 
between  him  and  Keyes,  after  the  note  and  mortgage  were 
transferred  to  complainant,  could  not  affect  the  latter's  rights 
in  the  premises:  See  Reeves  v.  Scully,  Walk.  Ch.  248;  Button 
V.  Ives,  5  Mich.  515;  Helmer  v.  Krolick,  36  Mich.  371;  Judge  v. 
Vogel,  38  Mich.  568.  After  the  assignment  of  the  mortgage  and 
indorsement  and  delivery  of  the  note  to  complainant,  and 
before  maturity,  the  defendants  assumed  to  pay  the  note 
and  mortgage  to  the  administrators  of  the  original  mortgagee, 
without  requiring  the  production  of  the  note;  and  the  only 
question  here  is.  Could  they  thus  discharge  the  note  and  mort- 
gage, so  as  to  defeat  the  right  of  a  good-faith  purchaser?  The 
statute  (Howell's Stats.,  sec.  5687)  provides  that  "the  record- 
ing of  an  assignment  of  a  mortgage  shall  not,  in  itself,  be 
deemed  notice  of  such  assignment  to  the  mortgagor,  his  heirs 
or  personal  representatives,  so  as  to  invalidate  any  payment 
made  by  them,  or  either  of  them,  to  the  mortgagee." 

This  statute  has  no  application  whatever  to  the  present 
case.     It  was  not  intended  to  authorize  the  mortgagor  to  pay 
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the  mortgage  to  one  not  the  holder  of  the  note;  but  if  a  pay- 
ment be  made  to  one  who,  by  the  possession  of  the  evidence 
of  debt,  shows  himBeU  prima  facie  entitled  to  receive  payment, 
or,  in  case  of  non-negotiable  security,  if  the  payment  be  made 
to  the  original  holder,  the  fact  that  an  assignment  has  been 
placed  of  record  will  not,  of  itself,  invalidate  a  payment  made 
in  good  faith  to  such  apparent  owner.  The  statute  means  no 
more  than  that  the  mortgagor  shall  not  be  required  to  search 
the  record  before  making  payment  to  the  one  prima  facie  en- 
titled to  receive  it.  In  case  of  negotiable  securities,  the  holder 
aloue  is  the  one  prima  facie  entitled  to  receive  payment. 
Neither  under  the  statute  nor  under  the- law  merchant  can  the 
maker  of  a  negotiable  note  assume  that  it  has  not  been  trans- 
ferred, and  made  payment  thereof  before  maturity  to  the 
orignal  holder,  and  thus  defeat  the  right  of  a  purchaser  for 
value  before  maturity.  The  case  of  Dutton  v.  /yes,  5  Mich. 
515,  is  directly  in  point.  See  also  2  Daniel  on  Negotiable  In- 
struments, sec.  1233,  and  cases  cited.  It  is  conceded  that 
complainant  had  no  notice  or  knowledge  of  this  alleged  agree- 
ment between  Arthur  B.  Luce  and  Keyes  that  this  mortgage 
should  be  released  upon  the  east  store. 

The  decree  of  the  court  below  must  be  affirmed,  with  costs. 


MoHTQAORS  —  Rights  of  Assignee  of  Mortgage  Note. — The  indorsee 
of  a  promissory  note  secured  by  mortgage  succeeds  to  the  benefits  of  the 
mortgage  security,  even  though  the  latter  be  not  formally  assigned:  Con- 
necticut  Mutual  Life  Ins.  Co.  v.  Talbot,  11.3  lud.  373;  3  Am.  St.  Rep.  655, 
and  cases  cited  in  note;  Solinsky  v.  National  Bank,  82  Tex.  244;  Farrell  v. 
Lewis,  56  Conn.  280.  The  same  rule  prevails  where  there  is  an  as^igameufc 
of  a  portion  of  the  mortgage  debt.  In  equity  such  assignment  carries  with  it 
a  corresponding  interest  in  the  mortgage  security:  Miller  v.  Rutland  etc.  R.  R. 
Co.,  40  Vt.  399;  94  Am.  Dec.  413.  A  note  indorsed  in  blank  being  payable 
to  bearer,  a  mortgage  securing  such  note  will  follow  the  transfer  of  the  note 
with  the  full  efifect  of  a  regular  assignment:  Storch  v.  McCain,  85  Cal.  .304.  The 
assignee  of  a  note  secured  by  mortgage  may  enforce  the  lien  by  foreclosure 
proceedings:  Hamblen  v.  Folts,  70  Tex.  132;  O'Neil  v.  Seixas,  85  Ala.  S3. 
Where  a  negotiable  note  secured  by  mortgage  is  transferred  without  an 
assignment  of  the  mortgage,  the  indorsee  may  attach  the  equity  of  redemp- 
tion, and  sell  the  same  under  execution,  in  an  action  against  the  promisor: 
Crane  v.  March,  4  Pick.  131;  16  Am.  Dec.  329.  The  assignee  of  a  negotia- 
ble note  so  secured,  who  takes  it  for  value,  before  maturity  and  without 
notice,  holds  it  discharged  of  all  equities  between  the  original  parties: 
Crosby  v.  Rovb,  16  Wis.  616;  84  Am.  Dec.  720;  Webb  v.  Hosellon,  4  Neb. 
308;  19  Am.  Rep.  638;  Barnum  v.  Phenix,  60  iMich.  388.  But  until  the 
mortgage  is  recorded,  such  transfer  will  not  afifect  the  absolute  title  of  an 
innocent  purchaser  of  the  premises:  Lercis  v.  Kirk,  28  Kan.  497;  42  Am. 
Rep..  173.     Nor,  after  the  note  is  barred  by  the  statute  of  limitations,  and 
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the  mortgage  remaini  as  the  only  security  capable  of  being  enforced  in  law, 
can  the  holder  any  longer  invoke  the  commercial  rule  that  protects  him  as 
indorsee  of  the  note,  but  must  stand  upon  the  equity  rule  governing  pur- 
chasers  for  valuable  consideration  without  notice.  Under  this  rule,  the 
holder  is  not  protected  from  existing  equities,  where  the  consideration  of 
his  purchase  was  a  past-due  debt:  Dearman  v.  Trimmier,  26  S.  C.  506. 

Negotiablb  Instruments.  —  Payments  made  on  note  before  maturity 
cannot  be  offset  against  bona  fide  holder  for  value,  whose  title  accrued  before 
note  became  due:  Harrison  v.  Edtcards,  12  Vt.  648;  36  Am.  Dec.  364, 

M0P.T0AGE.S  —  Assignments  —  Payment  org  AasioNED  Mobtoaob. — A 
bona  fide  indorsee  of  a  negotiable  note,  and  assignee  of  a  real  mortgage  exe> 
cuted  as  security  therefor,  is  not  prejudiced  by  a  conveyance  of  part  of  the 
mortgaged  premises,  thereafter  made  without  his  knowledge  or  consent  by 
the  mortgagor  to  the  mortgagee,  although  the  assignment  is  not  recorded, 
and  a  statute  provides  that  the  recording  of  the  assignment  of  a  mortgage 
shall  not  be  deemed  notice  to  the  mortgagor,  so  as  to  invalidate  payments 
to  the  mortgagee:  Burhuna  v.  HuicJiesoM,  25  Kan.  625;  37  Am.  Rep.  274. 
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EviDENCK  —  Erboneous  ADMISSION  OF. — To  permit  a  party  to  prejndice 
the  jury  by  giving  improper  and  immaterial  statements  in  evidence  is 
reversible  error. 

Evidence  —  Right  to  Explain  Execution  o?  Mortgage.  —  When  a 
chattel  mortgage  executed  by  defendant  to  plaintiff,  and  tending  to  sup- 
port the  claim  of  the  latter,  is  called  to  the  attention  of  the  defendant, 
on  his  cross-examination,  by  showing  it  to  him,  he  cannot  bo  deprived  of 
the  right  to  explain  its  execution  by  a  refusal  on  the  part  of  the  plain* 
tiff  to  offer  it  in  evidence,  and  after  such  explanation  is  made,  it  is 
error  to  refuse  to  receive  it  in  evidence. 

Mortgage  to  Defraod  Creditors  —  Right  of  Mortoagob  to  Disputb 
Validity  of.  —  In  an  action  by  a  mortgagee  to  enforce  a  mortgage,  the 
mortgagor  may  successfully  dispute  its  validity  by  showing  that  it  was 
given  without  any  consideration,  and  for  the  purpose  of  defrauding  his 
creditors. 

Fbaodulent  Conveyances  —  Enforcement  of.  —  When  a  conveyance  is 
executed  to  defraud  creditors,  and  is  without  consideration  as  between 
the  parties,  the  law  will  not  aid  either  of  them,  but  will  leave  them 
where  they  have  put  themselves,  without  relief.  If  the  contract  or  con- 
veyance is  executory,  it  will  not  be  enforced,  and  if  executed,  it  will  not 
be  relieved  against.  If  it  has  been  performed  in  part,  it  will  be  given 
effect  so  far  as  executed,  and  held  void  so  far  as  it  remains  unexecuted. 

F.  W.  Cook,  for  the  appellant. 

Stephen  H.  Clink,  for  the  appellee. 

Morse,  C.  J.     The  plaintiff  brought  replevin  in  the  Muske- 
gon circuit  court  for  certain  law  books  and  office  furniture, 
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under  a  chattel  mortgage  which  he  claimed  to  hold  against 
the  property.  The  defendant  claimed  that  the  mortgage  was 
given  without  consideration.  The  jury  found  for  the  defend- 
ant, who  waived  a  return  of  the  property,  and  had  judgment 
for  its  value  in  the  sum  of  $899.91. 

The  mortgage  was  executed  September  2,  1886,  for  the  sum 
of  one  thousand  dollars,  and  had  been  duly  renewed  each 
year.  It  was  claimed  by  the  plaintiff  that  the  property  was 
mortgaged  in  1884  to  the  administrators  of  one  Allen  for  the 
greater  part  of  the  purchase  price.  Defendant  had  no  money 
to  meet  the  first  payment  upon  said  mortgage,  and  on  the 
24th  of  March,  1884,  applied  to  plaintiff  for  a  loan  of  money 
for  that  purpose.  At  the  time,  he  was  owing  plaintiff  $65, 
and  plaintiff  gave  him  a  check  for  $435,  making  $500  in  all. 
When  the  second  payment  came  due,  and  on  September  2, 
1886,  the  plaintiff  gave  defendant  a  check  for  $750,  making 
the  total  indebtedness  of  defendant  to  plaintiff  $1,250.  The 
next  day,  defendant  telephoned  plaintiff  that  he  had  executed 
the  mortgage  and  filed  it.  Afterwards,  plaintiff  found  that 
the  mortgage  was  for  only  one  thousand  dollars.  He  spoke 
to  defendant  about  it,  who  said  he  expected  some  money  and 
would  pay  the  $250  in  cash. 

The  defendant  claimed  that  the  check  for  $435  was  paid 
to  him  for  legal  services  rendered  for  plaintiff,  and  that  al- 
though he  used  the  check  for  $750  on  September  2,  1886,  he 
returned  the  money  to  plaintiff  on  the  next  day  from  the  pro- 
ceeds of  a  note  made  by  defendant  and  indorsed  by  plaintiff, 
and  that  he  gave  this  mortgage,  not  to  pay  or  secure  any 
debt  to  plaintiff,  but  to  prevent  an  execution  from  being  levied 
upon  the  property. 

Complaint  is  made  that  the  defendant  was  permitted  to 
prejudice  the  jury  against  the  plaintiff  by  improper  and  im- 
material statements.  The  complaint  is  justly  made.  While 
the  defendant  was  testifying  to  the  legal  services  that  he 
performed  for  plaintiff,  in  payment  of  which  he  claimed  the 
$435  check  was  given,  his  counsel  asked  him  the  following 
question:  "  Don't  you  remember  that  Timothy  Bresnahan,  the 
sheriff,  levied  upon  a  lot  of  his  [plaintiff's]  liquor  down  there?" 
Defendant  answered:  "There  was  a  lot  of  them.  That  was  a 
case  where  Mr.  Williams  instructed  me,  —  to  use  his  own  lan- 
guage,—  where  he  wanted  me  to  give  Dunn  hell.  That  was 
the  expression  that  he  used.  And  he  said:  'Any  time  you 
can  make  Dunn  pay  five  dollars  by  paying  ten,  the  money  is 
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ready.  I  am  willing  to  spend  ten  dollars  any  time  I  can 
make  Dunn  spend  five.'  That  is  the  instructions  he  gave  m© 
in  that  case." 

Plaintiff's  counsel  moved  to  strike  out  all  of  the  answer  after 
the  words  *'  There  was  a  lot  of  them,"  but  the  court  denied 
the  motion.  This  was  error,  and  there  is  no  excuse  for  the 
defendant,  who  is  a  lawyer,  that  can  palliate  the  error.  The 
judgment  ought  to  be  reversed  for  this  cause  alone.  The  record, 
however,  is  full  of  remarks  and  insinuations  by  the  defendant, 
both  off  and  on  the  witness-stand,  as  to  matters  entirely  ir- 
relevant to  the  issue,  and  which  manifestly  could  have  but 
one  purpose  and  effect,  and  that  to  prejudice  the  jury  against 
the  plaintiff. 

The  attention  of  the  defendant,  on  his  cross-examination,  was 
called  to  the  execution  by  him  of  a  chattel  mortgage  for  $500 
to  plaintiff  on  the  day  that  he  received  the  check  of  $435,  to 
wit,  March  24,  1884.  He  had  no  recollection  of  any  such 
mortgage.  He  was  shown  the  mortgage,  and  then  admitted 
that  he  made  it.  The  mortgage  was  on  his  interest  in  a 
shingle-mill,  and  it  was  claimed  by  plaintiff  that  defendant 
offered  it  to  him  as  security  for  the  five  hundred  dollars  which 
defendant  then  owed  him,  but  plaintiff  would  not  take  it,  as 
he  did  not  consider  it  good  security,  but  defendant  went  away 
and  left  it  on  plaintiff's  desk.  Defendant  claimed  that  he  had 
forgotten  all  about  the  mortgage,  and  wanted  to  consult  with 
his  attorney.  After  doing  so,  he  returned  to  the  witness- 
stand  and  gave  an  explanation  of  the  mortgage,  claiming  it 
was  offered' to  plaintiff  in  another  and  altogether  different 
matter.  Plaintiff  objected  to  defendant's  explanation  about 
the  mortgage,  as  it  had  not  yet  been  offered  in  evidence. 
There  was  no  error  in  this.  Plaintiff  could  not  use  a  paper 
in  this  way,  and  then  deprive  defendant  of  his  right  to  explain 
in  reference  to  it,  by  not  offering  it  in  evidence.  But  the 
court  erred  in  not  receiving  the  mortgage  in  evidence,  it  being 
offered  after  defendant  had  made  his  explanation. 

It  is  also  alleged  as  error  that  the  court  instructed  the  jury 
that  although  they  found  that  defendant  gave  the  one-thou- 
sand-dollar mortgage  to  plaintiff,  not  as  security  for  a  debt, 
but  for  the  purpose  of  hindering  and  delaying  his  creditors, 
he  was  not  estopped  by  such  fraudulent  intent  and  conduct 
to  dispute  the  validity  of  the  mortgage  in  this  suit.  There 
was  no  error  in  this  instruction.    The  precise  question  involved 
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in  this  case  was  ruled  in  Judge  v.  Vogel,  38  Mich.  669.  la 
that  case,  the  defendant  insisted  that  the  mortgage  was  exe- 
cuted and  intended  as  a  fraud  upon  creditors  of  the  mort- 
gagor, and  to  cover  property  for  his  benefit.  Cooley,  J.,  in 
rendering  the  opinion  for  the  full  court,  said:  "The  question, 
therefore,  seems  to  be  this:  whether  one  who  gives  a  mortgage 
without  consideration,  in  order  to  defraud  creditors,  is  estopped 
from  disputing  a  full  consideration  when  the  mortgage  has 
passed  into  the  hands  of  a  purchaser.  A  mortgage  fraudu- 
lent  as  against  creditors  may  be  avoided,  at  their  option;  but 
how  the  intended  fraud  upon  them  can  give  it  validity  as  to 
others  is  not  explained  in  the  briefs.  The  right  of  the  credi- 
tors is  to  defeat  it;  but  there  seems  to  be  no  necessary  rela- 
tion between  a  right  of  one  man  to  defeat  it  as  a  fraud  upon 
him,  and  a  right  of  another  to  affirm  it  because  of  the  same 
fraud.  The  fraud  which  should  give  one  rights  must  be  a 
fraud  which  in  some  way  concerns  his  own  interest.  .... 
There  was  consequently  no  error  in  the  court  refusing  the  in- 
struction prayed." 

The  case  of  Bassett  v.  Shepardsoriy  52  Mich.  3,  is  clearly  dis- 
tinguishable from  the  case  of  Judge  v.  Vogel,  38  Mich.  669. 
In  the  case  of  Basseit  v.  Shepardaon,  62  Mich.  3,  the  attempt 
was  made  to  impeach  an  executed  agreement  by  showing  that 
it  was  made  with  intent  to  defraud  the  grantor's  creditors. 

The  rule  in  relation  to  a  conveyance  to  defraud  creditors, 
and  without  consideration  as  between  the  parties,  is,  that  the 
law  will  not  aid  either  of  the  persons  committing  or  attempt* 
ing  the  fraud,  but  leave  them  where  they  have  put  themselves, 
without  relief.  If  the  contract  is  executory,  it  will  not  be  en- 
forced; and  if  executed,  it  will  not  be  relieved  against.  If  it 
has  been  performed  in  part,  the  law  gives  it  effect  in  so  far  as 
executed,  and  holds  it  void  in  so  far  as  it  remains  unexecuted: 
See  Quirk  v.  Thomas,  6  Mich.  77,  per  Manning,  J. 

The  plaintiff  in  this  case  is  undertaking  to  enforce,  if  de- 
feiulant'a  evidence  be  true,  a  mortgage  executed  solely  to 
defraud  defendant's  creditors;  and  although  the  law  does  not 
look  kindly  upon  the  pleading  of  one's  own  fraud  as  a  defense, 
it  seems  to  be  permitted,  upon  grounds  of  public  policy,  when 
the  contract  sought  to  be  enforced  is  illegal,  and  the  plaintiff 
is  a  participant  in  the  fraud. 

The  juflgmnnt  is  reversed,  and  a  new  trial  granted,  with 
costs  of  this  court  to  plaintiff. 
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Fraodulknt  Cokvetancbs. — Rblativb  Rights  oy  the  Parties,  theih 
Hrirs,  Friviks,  AssiQNEBd,  BTO. :  See  note  to  WhittooHh  y.  Thomas,  3  Am. 
St.  Rep.  727-745.  As  to  when  grantor  may  be  relieved,  see  notes  to  Harper 
V.  harper,  7  Am.  St.  Rep.  587,  688;  CarU  v.  Emert/,  12  Am.  St  Rep.  617, 
618.  lu  addition  to  the  cases  cited  in  the  above  notes,  which  recognize  the 
principle  that  conveyances  fraudulent  as  to  creditors  are  valid  between  the 
parties,  the  following  may  be  mentioned:  Wealherbee  v.  Cockrdl,  44  Kan.  ;$80; 
Herndon  v.  Reed,  82  Tex.  647;  Stephens  v.  Adair,  82  Tex.  214.  The  rules 
governing  an  action  against  a  fraudulent  grantee  are  dififerent  from  those 
applicable  to  an  action  brought  by  him.  In  an  action  of  the  latter  class,  the 
court  might  leave  him  entangled  in  the  toil  which  he  himself  had  woven. 
But  when  he  is  a  defendant,  pursued  Jor  the  purpose  of  an  accounting,  such 
accounting  will  be  controlled  by  equitable  principles,  and  be  may  be  allowed 
as  ofifdets  expenditures  necessarily  made  by  him  for  the  preservation  of  the 
property,  or  for  the  discharge  of  pre-existing  liens  thereon:  Loony,  Wilkinson, 
113  N.  Y.  485;  10  Am.  St.  Rep.  495.  Debtor  who  transfers  property,  with 
intent  to  delay  and  defraud  his  creditors,  to  a  third  person  with  knowledge 
of  the  fraud,  upon  an  agreement  that  the  proceeds  shall  be  accounted  for  by 
him,  may,  after  notice  to  such  third  person  of  the  abandonment  of  his  fraud- 
ulent purpose  and  demand  of  repayment,  recover  from  him  such  proceeds  for 
the  benefit  of  his  creditors:  CarU  v.  Emery,  148  Mass.  32;  12  Am.  St.  Rep. 
617.  Land  fraudulently  conveyed  becomes  subject  to  the  debts  of  the  fraud- 
alenfe  grantee:  Keel  v.  Larkin,  83  Ala.  142;  3  Am.  St.  Rep.  702. 


Easchbr  V.  East   Detroit  and   Grossb   Pointb 
Railway  Company. 

[90  MICHIO&N,  413.] 

©TBEKT-TiATLWATS — RiOHT  TO  Dbivb  ON  Track. — A  person  Is  not  negH. 
gent  nor  a  trespasser  in  driving  upon  a  streat-railway  track  in  the  night 
time.     He  has  the  same  right  to  travel  upon  it  as  the  railway  company, 
save  that  it  is  his  duty,  wiien  he  miets  a  oar,  to  get  off  and  give  the  car 
precedence. 

Stbebt-railwats  —  Right  to  Use  o»  Street.  — The  right  of  a  railway  in 
a  street  is  only  an  easement  to  use  the  highway  in  common  with  the 
pnblia  It  has  no  exclusive  right  of  travel  upon  its  track,  and  it  is 
bound  to  use  the  same  care  in  preventing  a  collision  as  is  the  driver  of 
a  wagon  or  other  vehicle. 

Strbbt-railwats  —  CoLLisioir  with  Vbhiclb  —  Nboliobnob  for  Jprt  to 
Dbterhinb.  —  In  an  action  to  recover  for  injury  received  in  a  collision 
with  a  car  while  driving  upon  a  street-railway  track  in  the  night-time, 
the  question  of  reasonable  diligence  and  ordinary  care  to  prevent  col- 
lision on  the  part  of  the  pi  lintiff,  and  of  negligence  on  the  part  of  the 
railway  company,  is  for  the  jury  to  determine,  under  evidence  showing 
that  the  car  waus  not  lighted,  and  was  running  at  the  rate  of  fiUeeu  or 
twenty  miles  an  hour,  and  that  the  plaintiff  and  another  person,  a  short 
distance  behind  him,  did  not  see  the  car  until  the  collision  was  inevitable. 

Street-bail  WAT — Collision  with  Vehicle  —  Evidencb  of  NEOLiaKNcs. 
— >In  an  action  to  recover  for  injury  received  in  a  coUisiou  WiCh  a  car 
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while  driving  apon  a  street-railway  track  in  the  night-time,  eviilerice  is 
admissible  to  show  that  the  public  were  in  the  habit  of  driving  and 
traveling  upon  such  track,  as  bearing  upon  the  question  of  negligiiice  in 
running  a  caratuiglit  without  any  head-light,  or  other  light  of  any  kind. 

Stregt-bailwats  —  Durr  to  Pkevent  Collision.  —  As  between  a  street- 
car company  and  the  driver  of  a  wagon  or  omnibus,  the  duty  rests  upon 
the  company  to  furnish  its  cars  with  light  at  night,  or  give  warning  sig- 
nals of  approach,  and  if  it  fails  in  this  duty,  and  does  not  run  its  cars  8» 
slowly  as  to  avoid  collision,  it  is  guilty  of  negligence,  if  the  driver  of  the 
vehicle  exercises  reasonable  and  ordinary  care. 

Street-railways  —  Right  to  Use  of  Street  —  Dott  to  Avotd  CoLLtsiON. 
—  The  superior  right  of  a  street-railway  company  to  the  use  of  that  por- 
tion of  the  highway  designated  for  its  use  must  be  exercised  with  due 
caution  and  regard  for  the  rights  of  travelers  thereon;  and  the  fact  that 
it  has  a  prescribed  route  does  not  alter  its  duty  to  the  public,  who  have 
a  right  to  travel  upon  its  track  until  met  or  overtaken  by  its  cars. 

A.  H,  Wilkinson,  for  the  plaintiflF. 

William  H.  Wells,  for  the  appellee. 

Morse,  C.  J.  Action  for  negligent  injury.  The  case  was 
taken  from  the  jury  by  the  circuit  judge  on  the  ground  of  the 
contributory  negligence  of  the  plaintiff. 

The  evidence  shows  that  the  defendant  operates  an  electric 
street-car  line  on  Mack  Street,  in  the  city  of  Detroit;  that  its  . 
track  is  laid  in  the  center  of  the  street,  and  on  the  crown  of 
the  road-bed,  at  the  place  where  the  accident  occurred.  The 
street  is  bad  for  driving,  there  being  deep  ditches  on  each 
side  of  the  street;  and  the  best  place  to  drive  a  team  is  on  the 
railway  track. 

Plaintiff  resided  on  this  street,  and  on  November  27,  1889, 
was  being  driven  home  by  her  husband  from  the  place  where 
he  worked.  The  vehicle  was  a  top-buggy,  drawn  by  one  horse. 
At  this  time  the  electric  railway  had  been  in  operation  four 
or  five  months.  Plaintiff  and  her  husband  came  onto  Mack 
Street  at  its  intersection  with  Gratiot  Avenue.  When  they 
reached  Mack  Street,  the  husband  testified  that  he  looked  to 
see  if  a  car  was  coming,  and  did  not  see  any.  He  could  have 
seen  an  approaching  car  with  head-light  a  mile  and  a  half  or 
two  miles  from  where  he  looked.  They  drove  on  the  track 
all  the  way.  The  husband  saw  no  light  or  car  until  his  wife 
exclaimed,  "O  Herman,  there  is  the  carl"  The  horse  was 
then  on  his  hind  feet,  and  he  undertook  to  "lash  him"  off  the 
track.  •  The  horse  and  front  wheels  got  off,  but  the  car  struck 
the  left  hind  wheel  of  his  buggy,  throwing  the  plaintiff  out 
and  injuring  her.     There  was  no  head-light  on  the  car,  and  it 
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was  dark.  The  car  was  not  lighted  at  all,  either  inside  or 
out.  It  was  running  at  the  rate  of  fifteen  or  twenty  miles  an 
hour.  Before  this  time  tiie  cars  upon  that  line  were  in  the 
custom  of  using  head-lights  when  running  after  dark.  The 
plaintiff  herself  testified  that  when  they  got  to  Mack  Street 
she  looked  up  the  street,  and  could  see  no  car  or  light.  After 
she  started  she  did  not  look  particularly  for  a  car,  as  she 
thought,  if  there  was  one  coming,  they  could  see  the  light  in 
time  to  avoid  it.  The  first  she  knew  of  the  approach  of  the 
car  she  saw  a  little  blue  flame  on  the  trolley-wire;  then  she 
saw  the  glass  glitter  in  the  car-window,  and  called  to  her  hus- 
band, who  at  once  attempted  to  get  out  of  the  way. 

The  plaintiff  was  not  negligent  in  driving  upon  this  railway 
track  She  had  the  same  right  to  travel  upon  it  as  the  rail- 
way company,  save  that  it  was  her  duty,'when  she  met  a  car, 
to  get  off  and  give  the  car  precedence.  But  she  was  not  a 
trespasser  upon  the  track  in  any  sense.  The  right  of  the  rail- 
way in  the  street  is  only  an  easement  to  use  the  highway  in 
common  with  the  public.  It  has  no  exclusive  right  of  travel 
upon  its  track,  and  it  is  bound  to  use  the  same  care  in  pre- 
venting a  collision  as  is  the  driver  of  a  wagon  or  other  vehicle: 
Beach  on  Contributory  Negligence,  sec.  89;  Adolph  v.  Central 
Park  etc.  R.  R.  Co.,  65  N.  Y.  554;  Government  Street  R.  R.  Co. 
V.  Hanlon,  53  Ala.  81;  Shea  v.  Potrero  etc.  R.  R,  Co.,  44  Cal. 
428. 

The  question  whether,  being  on  the  track,  the  plaintiff  and 
her  husband  used  reasonable  diligence  and  ordinary  care  to 
prevent  collision  was  one  for  the  determination  of  the  jury: 
Little  V.  Street  R'y  Co.,  78  Mich.  205.  The  testimony  shows 
that  another  person,  some  distance  behind  the  plaintiff,  did 
not  see  or  hear  the  car  until  it  was  right  upon  plaintiff,  and 
such  was  its  speed  that  he  was  also  unable  to  get  away,  and 
had  his  rig  upset. 

We  think  it  was  admissible  to  show,  on  behalf  of  the  plain- 
tiff, that  the  public  were  in  the  habit  of  driving  and  traveling 
on  the  railway  track,  as  they  had  a  perfect  right  to  do,  as 
bearing  upon  the  question  of  defendant's  negligence  in  run- 
ning a  car  without  a  head-light,  or  any  light  at  all,  upon  this 
street  after  dark. 

It  is  the  contention  of  defendant's  counsel  that  a  street-car 
is  a  vehicle,  the  same  as  a  wagon  or  omnibus,  and  is  no  more 
bound  than  any  other  vehicle  to  carry  a  heati-light,  or  to  give 
signals  or  warnings  of  its  approach,  and  that  there  is  no 
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stronger  reason  why  street-cars  should  carry  head-lights  as 
signals  to  other  travelers  than  other  vehicles. 

This  is  not  the  law.  A  street-car  can  neither  turn  to  the 
right  nor  left.  It  runs  with  greater  rapidity  and  with  greater 
momentum  than  a  wagon  or  omnibus;  therefore  greater  cau- 
tion must  be  taken  in  its  running,  to  avoid  collision.  It  ought 
to  be  lighted  in  the  night-time,  so  that  its  approach  can  be 
seen  by  other  travelers;  and  between  twilight  and  dark,  if  not 
lighted,  it  ought  to  be  run  so  slowly  as  to  avoid  collision,  or 
else  give,  by  some  signal,  warning  of  its  approach.  Street-cars 
have  precedence,  necessarily,  in  the  portion  of  the  way  desig- 
nated for  their  use.  This  superior  right  must  be  exercised, 
however,  with  proper  caution  and  due  regard  for  the  rigiits  of 
others;  and  the  fact  that  it  has  a  prescribed  route  does  not 
alter  the  duty  of  the  defendant  to  the  public,  who  have  a  right 
to  travel  upon  its  track  until  met  or  overtaken  by  its  cars. 

The  question  of  defendant's  negligence  under  the  testimony 
in  this  case  was  for  the  jury. 

The  judgment  is  reversed,  and  a  new  trial  granted,  with 
costs  of  this  court  to  plaintiff. 

Street-railways.  —  A  cable  railway  company  is  in  law  bonnd  to  know 
that  men,  women,  and  children  have  an  equal  right  to  the  use  of  the  high- 
way, and  will  be  upon  it,  and  its  servants  are  bound  to  be  on  the  look-out, 
and  to  take  all  reasonable  precautions  to  avoid  injuries  to  persons  who  may 
be  upon  the  streets:  Winters  t.  Kansas  City  Wy  Co.,  99  Mo.  509;  17  Am.  St. 
Rep.  691;  Hays  v.  Gainesville  Street  R'y  Co.,  70  Tex.  602;  8  Am.  St.  Rep. 
624;  Anderson  v.  Minneapolis  Street  R'y  Co.,  42  Minn.  490;  18  Am.  St.  Rep. 
625;  Wei^sner  v.  St.  Paul  etc.  R'y  Co.,  47  Minn.  468;  Swain  v.  Fourteenth 
Street  R.  R.  Co.,  93  Cal.  179.  As  to  the  duty  of  the  driver  of  a  street-car  to 
keep  a  look-out  at  oroasings,  see  Strulztl  v.  St.  Paul  R'y  Co.,  47  Mian.  543. 


Lb  Compte  v.  Luedbes. 

[90  MlCHIQAN,  495.] 

BocNDART  or  Town  Lots.  —  Purchasers  of  town  lots  have  the  right  to  locate 
their  lot  lines  according  to  the  stakes  set  by  the  platter  of  the  lots,  and 
no  subsequent  survey  can  unsettle  such  lines.  The  question  afterwards 
is,  not  whether  the  stakes  were  where  they  should  have  been  in  order 
to  make  them  correspond  with  the  lot  lines  as  they  should  be  if  the  plat- 
ting were  done  with  absolute  accuracy,  but  it  is,  whether  they  were 
planted  by  authority,  and  the  lots  were  purchased  and  taken  possession 
of  ill  reliance  upon  them.  If  such  was  the  case,  they  must  govern,  not- 
withstanding any  errors  in  locating  them. 
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J.  E.  Sullivan,  for  the  appellant. 

De  Long  and  O'Hara,  for  the  appellee. 

LoNO,  J.  This  action  of  trespass  was  commenced  in  jus- 
tice's court,  where  plea  of  title  was  interposed,  and  the  cause 
certified  to  the  circuit.  Upon  trial  there,  defendant  had  ver^ 
diet  and  judgment. 

The  parties  are  the  owners  of  adjoining  lots  of  land  in  Mo- 
Graft  and  Montg  >mery's  addition  to  the  village  of  Lakeside^ 
now  a  part  of  the  city  of  Muskegon.  Plaintiff  owns  and  is  in 
possession  of  lot  2,  block  5,  and  the  defendant  owns  and  4s  in 
possession  of  lot  1  of  the  same  block.  The  two  lots  adjoin, 
and  the  action  grows  out  of  a  dispute  as  to  the  true  boundary 
line  between  the  lots. 

Block  5,  with  other  property,  was  platted  by  McGraft  and 
Montgomery,  as  an  addition  to  the  village  of  Lakeside,  in  the 
year  1879.  Mr.  John  B.  Smalley  made  the  surveys  from  which 
the  plat  was  made,  and  drove  cedar  stakes  at  that  time,  indi- 
cating the  corners  of  the  lots.  During  the  fall  of  1879,  Charles 
H.  De  Puy,  then  in  the  employ  of  McGraft  and  Montgom- 
ery, built  a  fence  according  to  stakes  then  standing,  indicat- 
ing they  had  been  placed  by  a  surveyor,  inclosing  all  of  said 
block,  excepting  two  lots  immediately  south  of  those  in  con- 
troversy. The  next  spring,  lot  1  was  purchased  by  a  Mr. 
Ault  from  McGraft  and  Montgomery,  and  it  is  from  him 
that  the  defendant  claims  title  to  that  lot  by  mesne  con- 
veyances. After  Auit  purchased,  Mr.  De  Puy,  who  waa 
still  in  the  employ  of  McGraft  and  Montgomery,  built  a  line 
fence  between  the  lots  1  and  2.  This  fence  was  partly  de- 
stroyed by  fire  upon  two  different  occasions,  but  built  again 
upon  the  same  line,  the  posts  being  put  in  the  same  place  as 
the  partly  burned  posts.  The  last  fence  was  built  of  upright 
boards  the  whole  length  of  the  line  between  the  two  lots,  but " 
on  the  same  line  occupied  by  the  first  fence  built  there.  This 
fence  was  standing  at  the  time  defendant,  Lueders,  purchased 
lot  1.  The  plaintiff  purchased  lot  2  in  January,  1890,  with 
this  high  board  fence  still  standing  as  the  boundary  between 
the  two  lots.  Plaintiff  went  into  possession  under  his  deed, 
and  while  so  occupying  lot  2,  defendant.  Lenders,  who  was 
making  some  repairs  to  a  building  on  his  lot,  ordered  his  car- 
penters to  remove  this  fence  between  the  lots,  which  they  did, 
about  three  feet  westward  upon  plaintiff's  lot,  thus  fencinsr  in 
with  defendant's  lot  about  three  feet  in  width  on  the  east  side 
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of  plaiiitiflTs  lot.  Plaintiff  had  planted  along  the  east  side  of 
his  lot  a  quantity  of  strawberry-plants,  which  defendant's 
carpenters  took  up,  and  put  over  further  on  plaintiff's  lot. 
It  is  for  this  trespass  that  this  action  is  brought.  Upon  the 
trial  the  court  submitted  the  question  to  the  jury  as  to  where 
the  true  boundary  line  was,  and  they  found  a  verdict  in  favor 
of  defendant. 

Thirty  assignments  of  error  are  contained  in  the  record^ 
based  upon  the  rulings  of  the  court  during  the  trial,  the  giv- 
ing and  the  refusing  to  give  certain  requests  to  charge,  and 
the  charge  of  the  court  as  given.  We  do  not  deem  it  impor- 
tant to  discuss  any  of  them,  except  the  refusal  of  the  court  to 
give  the  plaintiff's  third  request  to  charge,  as  follows:  "If 
you  find  that  on  the  first  survey  stakes  were  set  at  the  termi- 
nations of  the  lines  between  the  lots  front  and  rear,  and  a 
fence  was  built  between  the  lots  while  these  stakes  were  in 
place,  on  the  line  indicated  by  these  stakes,  and  if  you  find 
from  the  evidence  that  a  fence  was  continued  on  said  line  un- 
til the  parties  to  this  suit  bought  the  two  lots,  then  I  charge 
you  as  a  matter  of  law  that  that  fence  was  the  boundary  line 
between  Le  Compte's  and  Lueder's  lots;  and  if  you  find  from 
the  evidence  that  Henry  Kooi,  the  carpenter  working  for  Lue- 
ders, pulled  down  the  fence,  or  any  part  of  it,  and  placed  it  on 
the  Le  Compte  lot,  then  I  charge  you  that  your  verdict  must 
be  for  the  plaintiff." 

This  request  embodies  the  only  question  involved  in  this 
controversy,  and  should  have  been  given.  The  case  falls  di- 
rectly within  the  ruling  of  this  court  in  Flynn  v.  Glenny,  51 
Mich.  580.  It  was  expressly  held  in  that  case  that  purchas- 
ers of  town  lots  have  the  right  to  locate  their  lot  lines  according 
to  the  stakes  set  by  the  platter  of  the  lots,  and  that  no  subse- 
quent survey  can  be  alleged  to  unsettle  such  lines.  It  was 
said  by  Mr.  Justice  Cooley  in  that  case:  "The  question  after- 
wards is,  not  whether  the  stakes  were  where  they  should  have 
been  in  order  to  make  them  correspond  with  the  lot  lines  as 
they  should  be  if  the  platting  were  done  with  absolute  accu- 
racy, but  it  is,  whether  they  were  planted  by  authority,  and 
the  lots  were  purchased  and  taken  possession  of  in  reliance 
upon  them.  If  such  was  the  case,  they  must  govern,  notwith- 
standing any  errors  in  locating  them." 

The  j  udgment  must  be  reversed,  with  costs,  and  a  new  trial 
ordered. 
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Boundaries.  —  Survey  actually  made  governs  location  of  land  granted 
with  reference  to  plan,  if  such  survey  can  be  ascertained:  Heaton  v.  Hodgea, 
14  Me.  66;  30  Am.  Dec.  731.  Similarly,  a  new  survey  will  not  prevail  as  to 
location  of  quarter-section  corners  over  direct  testimony  of  witnesses  who 
saw  corners  located  by  the  original  survey:  Mills  v.  Penny,  74  Iowa,  172;  7 
Am.  St.  Rep.  474.  The  survey  as  actually  made  may  always  be  shown  by 
any  legal  evidence,  when  in  fact  the  lines  were  run  on  the  ground:  Johnson 
V.  Arcftibald,  78  Tex.  96;  22  Am.  St.  Rep,  27.  These  rulings  are  special 
applications  of  the  universal  principle  according  to  which  boundaries  are 
established,  viz.,  that  mouuments,  whether  natural  or  artificial  objects,  are 
allowed  to  dominate  courses  and  distances:  Cramplonv.  Prince,  83  Ala.  246;  3 
Am.  St.  Rep.  718.  See,  generally,  aa  to  this  subject,  the  note  to  Heaton  v. 
Hodges,  30  Am.  Dec.  737-741.  The  results  of  several  recent  cases  in  which 
the  above  principle  was  applied  are  here  summarized.  In  description  of 
lands,  monuments  control  distances,  where  there  is  an  inconsistency  between 
the  two  as  given  in  a  deed:  Andreu  v.  Wutkins,  26  Fla.  390;  and,  provided 
the  monuments  are  fully  identified,  are  sufficient  in  themselves  to  show  the 
boundaries:  McCtdlough  v.  Abgecon  etc.  Co,,  48  N.  J.  Eq.  170;  and  this  is  so 
without  regard  to  whether  in  fact  the  monuments  were  seen  by  the  parties 
to  the  deed  or  not:  Anderson  r.  Richardson,  92  Cal.  623.  Therefore  a  call 
for  a  beginning  corner,  that  corner  being  established,  requires  the  line  to  be 
run  to  that  point,  irrespective  of  the  distance  named  in  the  call:  Cowles  v. 
Reavis,  109  N.  C.  417;  and  if,  at  the  distance  called  for,  the  surveyor  estab- 
lished a  line  or  corners,  while  calling  for  an  open  line  not  reached,  the  ac- 
tual line  and  corners  established  will  control,  and  the  call  for  the  open  line 
be  disrcfjfirded:  Baker  v.  Light,  80  Tex.  627.  So,  also,  although  a  line  which 
is  given  as  running  between  two  points  is  presumed  to  be  straight,  yet 
where  a  reference  is  made  to  a  survey  which  shows  the  line  not  to  be  a 
straight  one,  that  survey  will  control:  Seneca  Nation  v.  Hugahoom,  132  N.  Y. 
492.  It  is  always  competent,, for  the  purpose  of  showing  lines  and  boun« 
Varies,  to  prove  where  the  surveyor  actually  ran:  Euliss  v.  McAdams,  108 
N.  C.  507;  and  where  the  deed  refers  to  artificial  monuments,  it  is  not  error 
to  allow  them  to  be  identified  by  admitting  as  evidence  a  written  contract 
by  a  former  owner  of  the  land  with  one  of  the  grantees  to  convey  the  land  as 
soon  as  a  proper  survey  could  be  made,  together  with  parol  evidence  that  a 
surveyor  was  selected  by  the  parties  to  make  the  survey;  that  he  located  on 
the  ground  the  stakes  referred  to  in  the  deed;  that  the  description  given  in 
the  deed  was  made  from  the  report  of  his  survey;  and  that  the  deed  was  ex- 
€cuted  in  performance  of  the  agreement  to  convey;  and  further  evidence  to 
identify  the  location  of  the  stakes  set  in  making  the  survey:  Anderson  r. 
Richardson,  92  Cal.  623. 
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Oaeson  City  Savings   Bank    v.    Caeson    Citt 
Elevator    Company. 

[90  MICHIOAM,  650.] 

Ck>BPORATioiis  —  Ultra  Vires  —  Estoppel. — When  the  stockholders  in  • 
corporation  siga  its  articles  of  association  with  kaowledge  that  the  object 
of  the  corporation  is  to  engage  in  a  certain  specitied  business  in  which  it 
does  engage,  and  it  incurs  liability  for  which  it  is  sued,  it  cannot  plead 
in  defense  that  it  has  no  authority  under  the  law  to  engage  in  such  bnsi* 
ness. 

Corporation  —  Ultra  Vires  —  Estoppel.  —  The  plea  of  ultra  mrea  should 
not  prevail,  as  a  general  rule,  whether  interposed  for  or  against  a  corpo* 
ration,  when  it  would  not  advance  justice,  but,  on  the  contrary,  would 
accomplish  a  legal  wrong. 

Ellsworth  and  Rarderij  John  LewiSj  and  George  H,  Cagmn, 
for  the  appellant. 

McGarry  and  McKnight,  for  the  appellee. 

Morse,  C.  J.  The  plaintiff  is  a  corporation  duly  organized 
under  the  laws  of  this  state  February  1,  1887.  The  defendant 
is  a  corporation  organized  May  2,  1887,  under  act  No.  26, 
Laws  1867,  entitled  "  An  act  to  provide  for  the  incorporation 
of  associations  for  the  purpose  of  constructing,  owning,  and 
controlling  warehouses  for  the  storage  of  grain  and  other 
commodities." 

Every  stockholder  in  the  plaintiff  company  at  the  time  of 
its  organization  was  also  a  stockholder  in  the  defendant  com- 
pany at  the  time  of  the  latter's  organization.  There  were  but 
two  of  the  stockholders  of  the  defendant  company  not  stock- 
holders of  the  plaintiff  corporation,  to  wit,  C.  J.  Rumsey  and 
Patrick  M.  Fox. 

Article  2  of  the  articles  of  the  association  of  the  defendant 
shows  the  object  of  the  corporation,  to  wit:  "  The  purpose  or 
purposes  of  the  corporation  are  as  follows:  For  the  purpose  of 
constructing,  owning,  and  controlling  warehouses  for  the  pur- 
pose of  buying,  selling,  handling,  and  storing  all  kinds  of 
grains,  fruits,  vegetables,  wool,  lime,  coal,  salt,  and  other 
commodities." 

Plaintiff  sued  upon  certain  promissory  notes  signed  by  the 
defendant  company  as  follows:  "Carson  City  Elevator  Co., 
M.  J.  Miner,  Mgr."  The  defense  to  these  notes  seems  to  have 
been  that  Miner  had  no  authority  to  make  them,  and  that  the 
findings  of  the  court  fail  to  show  that  they  were  given  for  any 
legitimate  business  of  the  corporation;  that  such  findings  do 
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not  show  that  said  notes,  or  any  of  them,  were  given  for  the 
building  or  operating  of  a  warehouse  or  elevator,  or  that  the/ 
were  not  issued  in  the  illegitimate  business  of  buying  and 
selling  grain. 

The  circuit  judge  finds,  among  other  things,  that  on  the 
day  the  company  was  organized  "directors  were  duly  chosen 
and  officers  duly  elected,  and  on  the  same  day  the  following 
proceedings  were  had  and  taken  by  the  board  of  directors  of 
said  company:  — 

***At  a  meeting  of  the  directors  of  the  Carson  City  Elevator 
Company,  held  May  2,  1887,  at  the  Savings  Bank  in  Carson 
City,  the  following  named  persons  were  elected  as  its  officers: 
S.  W.  Webber,  president;  E.  Middleton,  vice-president;  Chas. 
H.  Morse,  secretary;  and  L.  L.  Trask,  treasurer  and  general 
manager.  Upon  motion  of  Chas.  H.  Morse,  the  following  reso- 
lutions were  adopted:  "Resolved,  that  L.  L.  Trask  is  hereby 
appointed  manager  of  the  Carson  City  Elevator  Company, 
with  authority  to  complete  the  elevator  building  of  said  com- 
pany, to  buy  and  sell  grain  and  other  produce  and  property 
pertaining  to  the  business  of  said  company,  to  borrow  money 
for  the  use  of  said  company,  and  pay  out  the  same  in  the 
business  of  the  company,  subject  to  the  control  and  approval 
of  the  board  of  directors  of  said  Carson  City  Elevator  Co." 
Meeting  adjourned.  L.  L.  Trask,  Clerk.' 

"The  defendant,  after  its  organization,  proceeded  to  erect 
an  elevator,  and  carry  on  the  business  of  buying,  and  storing, 
and  selling  grain,  borrowing  money  from  the  plaintiflf  with 
which  to  build  its  elevator  and  conduct  its  business  operations. 
No  capital  stock  was  paid  in  at  the  time  of  the  organization 
of  the  defendant,  and  only  eighteen  hundred  dollars  of  its 
capital  stock  has  ever  been  paid  in.  A  few  only  of  its 
stockholders  paid  their  subscriptions. 

"In  order  to  carry  on  its  operations,  the  defendant  was 
accustomed  to  and  did  borrow  money  from  the  plaintiflf 
by  giving  its  notes  to  the  plaintiff,  signed  by  it,  per  L.  L. 
Trask,  manager.  The  business  was  not  profitable,  and  a  large 
indebtedness  was  created  with  the  plaintiflf. 

"  May  7,  1888,  the  defendant  elected  the  following  directors 
as  its  officers:  C.  W.  Middleton,  president;  M.  J.  Miner,  vice- 
president;  C.  J.  Rurasey,  secretary  and  treasurer.  At  the 
same  meeting  the  following  action  was  taken:  'Moved  by 
F.  W.  Kelley,  and  supported  by  E.  W.  Middleton,  that  M.  J. 
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Miner  be  hired  as  long  as  he  gives  satisfaction,  at  a  salary  of 
eight  hundred  dollars  per  year.     Carried.' 

*'  Immediately  upon  this  appointment  of  Mr.  Miner,  he  at 
once  assumed  the  duties  previously  performed  by  L.  L.  Trask, 
the  general  manager,  and  the  latter  at  once  ceased  to  exercise 
any  duties  in  behalf  of  the  defendant.  The  indebtedness  ex- 
isting with  the  plaintiff,  which  had  been  previously  contracted 
by  the  defendant,  and  was  represented  by  promissory  notes 
signed  by  the  defendant,  per  L.  L.  Trask,  general  manager, 
falling  due  in  the  course  of  time,  were  renewed  by  other  notes 
given  by  the  defendant  by  the  said  Miner,  who  signed  the 
same  with  the  name  of  the  defendant,  per  M.  J,  Miner,  man- 
ager. The  notes  in  suit  were  negotiated  by  the  secretary  and 
treasurer  of  the  company,  and  they  all  form  a  portion  of  a 
series  of  renewals  of  the  original  indebtedness.  The  officers 
of  the  company  knew  of  the  existence  of  the  indebtedness 
from  defendant  to  the  plaintiff,  and  knew  the  manner  in 
which  said  indebtedness  was  renewed  from  time  to  time, 
.liey  also  knew  the  manner  in  which  the  business  of  the  de- 
fendant was  being  conducted.  No  objection  was  ever  raised 
by  the  defendant  or  any  of  its  officers  to  the  authority  of  Mr. 
Miner  to  bind  it  or  give  notes  signed  by  him  as  manager,  until 
this  suit  was  brought.  The  president  of  the  defendant,  Mr. 
Middleton,  who  resided  at  Greenville,  Michigan,  was  aware  of 
the  manner  in  which  Mr.  Miner  was  performing  the  duties  for 
the  defendant,  and  frequently  honored  drafts  drawn  on  him- 
self by  said  Miner  in  the  purchase  of  grain  and  in  the  pay- 
ment of  the  same,  in  the  manner  in  which  Mr.  Miner  was 
signing  the  commercial  paper  of  the  defendant.  The  defend- 
ant also  borrowed  money  at  Greenville  and  Ionia  banks  by 
giving  its  notes,  signed  by  Mr,  Miner  as  manager.  These 
notes  were  paid.  The  defendant  permitted  Mr.  Miner  to  ap- 
pear as  possessing  competent  authority  to  give  the  notes  in 
suit  in  the  manner  in  which  they  were  executed.  It  was  dis- 
tinctly conceded  and  admitted  on  the  trial  that  the  defendant 
was  a  corporation.  No  question  was  made  on  the  trial  as  to 
its  existence  and  due  incorporation. 

"  There  was  no  testimony  introduced  tending  to  prove  any 
fraud  on  the  part  of  Mr.  Miner  in  the  giving  of  the  notes,  and 
the  money  loaned  by  the  plaintiff  to  the  defendant  was  used 
in  the  business  of  the  defendant. 

"I  therefore  conclude,  as  a  matter  of  law,  that,  whether 
Miner  had  authority  or  not  to  execute  the  notes  in  suit,  the 
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defendant  is  estopped  from  questioning  his  authority,  and 
that  the  plaintiff  is  entitled  to  judgment  in  the  sum  of 
$9,024.67." 

The  court  was  correct  in  its  conclusion  of  law.  Whether 
the  company  was  authorized  to  buy  and  sell  grain  under  its 
charter  and  by  virtue  of  the  act  under  which  it  was  incorpo- 
rated is  immaterial.  Its  articles  of  association  distinctly  set 
out  its  purpose  to  be  to  engage  in  the  buying  and  selling  of 
grain  and  other  commodities.  It  may  be  that  it  could  not 
organize  under  the  act  of  1867  for  as  broad  a  purpose  as  this, 
and  that  its  legal  franchise,  if  tested,  would  be  confined  to  the 
constructing,  owning,  and  controlling  of  warehouses  and  ele- 
vators for  storage,  but  that  is  a  matter  to  be  determined  by 
the  interposition  of  the  public  through  the  attorney-general. 
Every  one  of  these  stockholders  signed  the  articles  of  associa- 
tion, and  knew  that  the  object  of  this  company  was  to  engage 
in  the  buying  and  selling  of  grain  and  other  commodities,  as 
well  as  the  storage  of  the  same.  Knowing  this,  and  having 
voluntarily  engaged  in  the  business,  and  borrowed  this  money, 
and  used  it  as  well  in  the  building  of  the  elevator  as  in  its 
other  business,  the  defendant  will  not  be  permitted  to  plead 
that  it  had  no  authority  under  the  law  to  do  exactly  what  its 
articles  of  association  stated  to  all  the  world  was  its  object 
and  purpose  to  do  under  and  by  virtue  of  its  incorporation. 

"  The  plea  of  ultra  vires  should  not,  as  a  general  rule,  pre- 
vail, whether  interposed  for  or  against  a  corporation,  when  it 
would  not  advance  justice,  but,  on  the  contrary,  would  accom- 
plish a  legal  wrong  ":  Whitney  Arms  Co.  v.  Barlow,  63  N.  Y. 
62, 69;  20  Am.  Rep.  504;  2  Morawetz  on  Private  Corporations, 
sec.  693,  p.  661;  Day  v.  Spiral  Springs  Buggy  Co.,  57  Mich. 
151;  58  Am.  Rep.  352;  Eureka  Iron  and  Steel  Works  v.  Bres- 
nahan,  60  Mich.  337.  See  also  cases  analogous  to  the  pres- 
ent: Board  of  Trustees  V.  Smithy  5SMisa.  301;  Steam  Navigation 
Co.  V.  Weed,  17  Barb.  378;  Bradley  v.  Ballard,  55  111.  413;  8 
Am.  Rep.  656;  Gold  Mining  Co.  v.  National  Bank,  96  U.  S. 
640;  McCarthy  v.  Lavasche,  89  111.  270;  31  Am.  Rep.  83. 

The  judgment  is  affirmed,  with  costs. 

CoRPORATiows,  WHBN  EsTOPPBD  TO  Plead  Ultra  Virbs.  —  A  plea  of  uUrm 
virea  is  not  permitted  to  preTail  where  it  would  not  advance  jastice,  bvt  will 
accomplish  a  legal  wrong:  Holmes  etc  Mfg.  Co,  v.  Holmes  etc  Co.,  127  N.  Y. 
252;  24  Am.  St.  Rep.  448,  and  note.  Contract  ultra  vires  cannot  be  enforced 
while  it  rimains  executory;  but  when  it  has  been  executed  and  the  corpora, 
tion  has  received  the  benefit  thereof,  it  is  estopped  from  denying  the  validity 
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of  the  oontract:  Sherman  etc  Co.  v.  Morris,  43  Kan.  282;  19  Am.  St.  Rep. 
134,  and  note  collecting  other  cases  in  the  series;  Union  Hardware  Co.  v. 
Plume  etc  Mfg.  Co.,  68  Conn.  219:  Long  v.  Georgia  etc  R'y  Co.,  91  Ala.  519; 
24  Am.  St  Rep.  931.  In  a  recent  case  it  was  held  that,  in  the  absence  of 
fraud,  a  corporation  is  liable  for  money  borrowed  from  one  of  its  stockhold- 
era  for  the  payment  of  expenses,  which  were  collateral,  and  but  incidental 
to  an  act  which  may  hare  been  uUra  vires,  such  expenses  not  being  insepa- 
rably connected  with  the  main  act:  Taylor  v.  North  Star  etc  Mining  Co.,  79 
CaL28Sw 


Eenard  V.  Clink. 

[91  MlCUIGAN,  1.] 

MoBTOAOES  —  Tkndeb  AS  DiscHARQE  OF.  —  When  an  attempted  foreclosure 
of  a  mortgage  at  law  has  proved  ineffectual  because  an  assignment  of 
the  mortgage  was  not  of  record  at  the  time  of  such  attempted  foreclos- 
ure, a  sul>sequent  tender  of  the  amount  due  upon  the  mortgage,  exclu- 
sive of  the  costs  of  such  foreclosure  proceeding,  is  not  sutSuient  to 
discharge  the  lien  of  the  mortgage,  and  the  mortgagee,  after  offering  to 
apply  the  money  tendered  upon  the  mortgage  debt,  and  having  this  offer 
refused,  may  maintain  a  bill  in  equity  to  foreclose  the  mortgage. 

MoRTOAQE.  — A  Tender  of  the  Full  Amount  due  upon  a  mortgage  dis- 
charges the  mortgage  lieo,  if  the  tender  is  refused  without  adequate  ez« 
cuse. 

Mistake  of  Law  —  Equitable  Relief.  —  When  parties,  with  knowledge 
of  the  facts,  and  without  any  inequitable  incidents,  have  made  an  agree- 
ment as  they  intended  it  should  be,  and  the  writing  expresses  the  trans* 
action  as  it  was  understood  and  designed  to  be  mailc,  equity  will  not 
allow  a  defense,  or  grant  a  reformation  or  rescission,  although  one  of  the 
parties  may  hare  mistaken  or  misconceived  its  legal  meaning,  scope,  or 
effect. 

Mistake  of  Law — Equitable  Relief.  —  When  a  person  is  ignorant  or 
mistaken  with  respect  to  his  own  antecedent  and  existing  legal  rights, 
interests,  or  estates,  and  enters  into  some  transaction,  the  legal  scope 
and  operation  of  which  he  correctly  apprehends  and  understands,  for  the 
purpose  of  affecting  such  assumed  rights,  interests,  or  estates,  equity 
will  grant  relief,  defensive  or  affirmative,  treating  the  mistake  as  analo- 
gous to,  if  not  identical  with,  a  mistake  of  fact. 

Norton  and  Keat,  for  the  appellant. 

S.  H.  Clink,  for  the  respondent. 

MoNTaoMEBY,  J.  The  bill  in  this  cause  was  filed  to  fore- 
close a  mortgage  executed  by  the  defendant  Alice  A.  Clink  to 
one  A.  H.  Van  Dusen,  and  by  him  assigned  to  complainant. 
The  other  defendants  are  subsequent  purchasers  with  notice, 
after  the  mortgage  became  due.  A  foreclosure  at  law  was  at- 
tempted, a  sale  made,  and  a  deed  executed  to  complainant^ 
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but  owing  to  the  fact  that  the  assignment  of  the  mortgage  ta 
complainant  was  not  of  record  at  the  time  of  said  attempted 
foreclosure,  that  proceeding  proved  ineffectual.  After  tho 
complainant  had  obtained  her  deed  on  the  foreclosure  at  law^ 
and  before  the  filing  of  the  present  bill,  the  defendant  Clink 
tendered  to  complainant  the  amount  due  upon  the  mortgage, 
exclusive  of  the  costs  of  such  former  foreclosure;  and  in  thia 
proceeding  it  is  claimed  that  such  tender  operated  to  discharge 
the  lien  of  the  mortgage.  The  court  below  sustained  this  de- 
fense, and  dismissed  the  bill.  It  is  made  clear  by  the  testi- 
mony that  the  complainant,  at  the  time  she  refused  tho 
tender,  supposed  that  she  had  acquired  title  by  her  former 
foreclosure,  and  that,  notwithstanding  this,  she  was  ready  to 
accept  the  amount  of  the  mortgage,  interest,  and  costs.  It 
also  appears  that  she  offered  to  take  the  money  tendered  so 
far  as  it  would  go,  but  that  defendant  refused  to  permit  this,, 
unless  she  would  accept  it  in  full  payment  and  discharge  of 
the  mortgage.  Under  these  circumstances,  we  think  the  court 
below  erred  in  dismissing  the  bill. 

Under  the  repeated  rulings  of  this  court,  a  tender  of  tha 
full  amount  due  upon  the  mortgage  will  operate  to  discharge 
the  lien  of  the  mortgage,  if  the  tender  be  refused  without  ade- 
quate excuse:  Moynahan  v.  Moore,  9  Mich.  9;  77  Am.  Dec. 
468;  Eslow  v.  Mitchell,  26  Mich.  500;  Sager  v.  Tupper,  35 
Mich.  134;  Stewart  v.  Brown,  48  Mich.  383.  But  in  the  pres- 
ent case  it  appears  beyond  question  that  the  complainant  had 
no  purpose  of  exacting  from  the  defendant  any  sum  beyond 
what  she  believed  to  be  her  legal  due.  While  it  is  a  general 
rule  that  equity  will  not  relieve  against  a  mistake  of  law,  this 
rule  is  not  universal.  Where  parties,  with  knowledge  of  the 
facts,  and  without  any  inequitable  incidents,  have  made  aa 
agreement  or  other  instrument  as  they  intended  it  should  be, 
and  the  writing  expresses  the  transaction  as  it  was  under- 
stood and  designed  to  be  made,  equity  will  not  allow  a  de- 
fense, or  grant  a  reformation  or  rescission,  although  one  of  tho 
parties  may  have  mistaken  or  misconceived  its  legal  meaning, 
scope,  or  effect:  Martin  v.  Hamlin,  18  Mich.  354;  100  Am. 
Dec.  181;  Lapp  v.  Lapp,  43  Mich.  287.  But  where  a  per- 
son is  ignorant  or  mistaken  with  respect  to  his  own  ante- 
cedent and  existing  private  legal  rights,  interests,  or  estates, 
and  enters  into  some  transaction,  the  legal  scope  and  opera- 
tion of  which  he  correctly  apprehends  and  understands,  for 
the  purpose  of  affecting  such  assumed  rights,  interests,  or  es- 
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tatea,  equity  will  grant  its  relief,  defensive  or  affirmative, 
treating  the  mistake  as  analogous  to,  if  not  identical  with,  a 
mistake  of  fact:  2  Pomeroy's  Eq.  Jur.,  sec.  849,  p.  314;  Rey- 
nell  V.  Sprye,  8  Hare,  222;  Blakeman  v.  BlaJceman,  39  Conn. 
320;  Wkelen'a  Appeal,  70  Pa.  St.  410;  Hearst  v.  Pujol,  44  Cal. 
230;  Morgan  v.  Dod,  3  Col.  551;  Cooper  v.  Phihbs,  L.  R.  2 
H.  L.  149;  Lansdowne  v.  Lansdowne,  2  Jacob  &  W.  205. 

In  Myer  v.  Hart,  40  Mich.  517,  29  Am.  Rep.  553,  the  mort- 
gagor filed  his  bill  to  set  aside  a  mortgage  sale,  and  asked 
that  the  premises  be  relieved  from  the  mortgage  lien.  The 
court  found  that  the  mortgagee  was  mistaken  as  to  his  legal 
rights,  but  was  acting  in  good  faith,  and  refused  to  enforce 
the  statutory  penalty,  and  decreed  that  the  mortgagor  pay  the 
mortgage  debt  as  a  condition  to  relief. 

In  Canfield  v.  Conkling,  41  Mich.  371,  a  bill  was  filed  to  set 
aside  a  mortgage,  and  to  recover  the  penalty  for  refusal  to 
discharge  it  on  tender  of  the  amount  due.  The  court  found 
that  the  tender  was  sufficient,  and  say:  "  He  [defendant] 
was  bound  to  accept  the  tender,  and  complainant  had  made 
out  a  sufficient  case  for  relief.  But  the  question  was  one 
on  which  he  might  be  mistaken  without  any  serious  fault,  and 
we  do  not  think  it  one  where  the  mortgage  ought  to  be  held 
canceled  without  payment;  nor  is  it  a  case  calling  for  the 
statutory  penalty  for  a  willful  and  knowing  wrongful  refusal  to 
discharge  the  mortgage." 

The  decree  below  should  be  reversed,  and  a  decree  entered 
in  this  court  providing  for  a  sale  of  the  mortgaged  premises 
to  satisfy  the  amount  due  and  unpaid  upon  the  mortgage. 

The  defendant  will  recover  the  costs  of  the  court  below,  and 
the  complainant  will  be  entitled  to  the  costs  incurred  in  this 
court.  

Tendbr,  Requisites  o».  —  Costs:  See,  generally,  note  to  Moynahfin  r. 
Moore,  77  Am.  Dec.  470-472.  To  sare  coats,  defendant  must  keep  his  tender 
good  by  actually  producing  the  money  and  depositing  it  in  court,  and  it  is 
too  late  where  the  amonnt  tendered  before  suit  is  not  deposited  in  court  un- 
til after  the  trial  has  begun,  and  after  the  accrual  of  costs  not  embraced  in 
the  amount  tendered:  Warrington  v.  Pollard,  24  Iowa,  281;  95  Am.  Dec.  727. 
Compare  Mclntyre  v.  Carver,  2  Watts  &  S.  392,  .37  Am.  Dec.  619,  Murray  v. 
mmlley,  7  Ired.  201,  47  Am.  Dec.  324,  Berry  v.  Davis,  77  Tex.  191, 19  Am.  St. 
Rep.  748.  Collier  v.  White,  67  Miss.  133,  Elder  v.  Elder,  43  Kan.  514,  as  to 
the  liability  of  defendant  for  costs,  when  his  tender  has  been  made  after  the 
beginning  of  the  suit.  On  the  other  hand,  a  tender  in  payment  of  a  debt 
prevents  the  recovery  of  costs  in  an  action  afterwards  brought  to  enforce  the 
demand:  Stowell  v.  Read,  16  N.  H.  20;  41  Am.  Dec.  714;  Castle  v.  Castle, 
78  Mich.  298.     The  plaintiff,  in  proceeding,  after  a  tender  and  deposit,  rtias 
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the  risk  of  paying  defendant's  costs,  if  the  recovery  does  not  exceed  the 
amount  tendered:  Taylor  y.  Brooklyn  etc  R'y  Co.,  119  N.  Y.  561;  and  in  such 
case  is  liable  for  all  the  costs  accruing  subsequent  to  defendant's  oflFer:  Willi- 
ford  V.  Oadsden,  27  S.  C.  87-  The  benefit  of  the  tender  is  lost,  unless  it  is 
kept  good:  Saum  v.  La  Shell,  45  Kan.  205. 

Tender  of  Mortgage  Debt,  Effect  of:  See  Kortnghty.  Cady,  21  N.  Y. 
343;  78  Am.  Dec.  145,  and  the  extended  note  thereto.  See  also,  for  addi- 
tional authorities,  the  notes  to  Perre  v.  Castro,  76  Am.  Dec.  449;  Cranston  v. 
Crane,  93  Am.  Dec.  100;  Moore  v.  Norman,  19  Am.  St.  Rep.  252;  Werner  v. 
TucJi,  24  Am.  St.  Rep.  447.  When  the  whole  amount  secured  by  a  mortgage 
on  real  estate  is  due,  a  tender  of  the  same  by  the  owner  of  the  mortgaged 
premises  extinguishes  the  lien  of  the  mortgage,  though  the  tender  is  not 
kept  good;  but  it  does  not  discharge  the  promise  or  covenant  to  pay  the 
debt,  and  for  this  the  debtor  remains  liable:  Nelson  v.  Loder,  132  N.  Y.  288. 
A  mortgagee  cannot  refuse  a  teuder  of  an  overdue  mortgage  debt  on  the 
ground  that  the  amount  offered  does  not  include  another  distinct  debt.  But 
if  the  mortgagor  afterwanls  fails  to  make  his  tender  good  on  the  offer  of  the 
mortgagee  to  accept  it,  and  does  not  bring  the  amount  into  court,  the  tender 
thus  made  will  not  prevent  a  judgment  for  the  full  debt:  S(dlna8  v.  Ellis,  26 
S.  C.  337.  A  tender,  by  the  mortgagor,  before  the  sale,  of  the  amount  due  and 
in  arrear  under  the  mortgage,  together  with  the  expenses  incurred  by  the 
mortgagee  in  and  about  the  advertisement  of  the  property,  is  not  sufficient 
to  prevent  foreclosure,  when  other  covenants  have  been  broken  by  the  mort- 
gagor: Roberts  v.  Loyola  B.  Ass'n,  74  Md,  2.  If,  after  the  refusal  of  a  tender, 
the  debtor  wishes  to  extinguish  his  liability  for  subsequently  accruing  inter- 
est, or  to  demand  some  affirmative  relief,  he  cannot  retain  the  money,  subject 
to  his  own  usn,  but  must  devote  it  to  the  specific  purpose  of  paying  the  debt, 
and  put  it  within  the  power  of  the  creditor  to  receive  it  at  any  time,  and  so 
must  keep  the  tender  good:  Nelion  v.  Loder,  132  N.  Y.  288.  A  tender  made 
on  condition  of  entry  of  satisfaction  does  not  vitiate  a  tender,  since  such  a 
condition  is  a  legal  right:  Salinas  y.  Ellis,  26  S.  (J.  337. 

Mistake  of  Law,  when  Relieved  against:  See  note  to  Beri-y  y.  Ameri- 
can Central  Ins.  Co.,  28  Am.  St.  Rep.  554,  where  other  cases  and  notes  in  the 
series  are  cited.  The  four  principal  excei)t  ons  to  the  rule  that  no  relief  can 
be  obtained  against  a  mistake  of  law,  are:  1.  Where  there  is  a  marked  dis- 
parity in  the  position  and  intelligence  of  the  two  parties,  with  the  result  that 
on  the  one  side  undue  influence  is  exercised,  while  on  the  other,  undue  confi- 
dence is  reposed:  Jordan  v.  Stevens,  51  Me.  78;  81  Am.  Deo.  556.  2.  Where 
one,  through  mistake  as  to  his  legal  rights,  acknowledges  himself  under  an 
obligation  which  the  law  will  not  impose:  Warden  v.  Tucker,  7  Muss.  449; 
6  Am.  Dec.  62.  Compare  Oerdine  v.  Menage,  41  Minn.  417.  3,  Where  it  is 
perfectly  evident  that  the  only  consideration  of  a  contract  was  a  mistake  as 
to  the  legal  rights  and  obligations  of  the  parties:  Underwood  y.  Brockman,  4 
Dana,  309;  29  Am.  Deo.  407.  In  sucli  a  case,  if  both  parties  are  mistaken, 
the  ground  of  relief  is  want  of  consideration:  Undeitoood  T.  Brockman,  4 
Dana,  309;  29  Am.  Dec.  407;  while  if  one  party  is  mistaken  as  to  the  law, 
and  the  other,  with  knowledge,  contracts  with  him,  the  groand  of  relief  is 
fraud:  StaU  ▼.  Paup,  13  Ark.  129;  56  Am.  Dec.  303.  4.  Where  there  is  a 
mistake  of  law  on  both  sides,  owing  to  which  the  object  of  the  parties  can- 
not be  attained:  Champlin  v.  Lai/ton,  18  Wend.  407;  31  Am.  Dec.  382;  Crvr- 
rigan  v.  Tiemey,  100  Mo.  277.  See  also  extended  note  to  Black  v.  M'a?-rf, 
15  Am.  Rep.  171-184. 
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Hallook  V,  Kin  NET. 

[91  HiCHIQAN,  67.] 

Sbductioit  bt  Persuasion.  —  Seduction  may  be  accomplished  by  means  of 
influence  and  persuasion,  intended  to  reach,  and  actually  reaching,  that 
result,  without  a  promise  of  marriage  or  pecuniary  advantage.  Such 
effectual  persuasion  actively  causing  the  seduction  may  be  as  distinct  a 
grievance  as  more  venal  representations,  which  appeal  to  covetousness 
more  than  to  excited  feelings. 

Seduction  by  Persuasion  —  Evidenck  Establishing. — la  an  action  for 
seduction,  evidence  that  the  defendant  took  the  plaintiff,  a  girl  sixteen 
years  old,  living  with  her  parents,  and  hitherto  chaste,  to  a  dance  some 
distance  from  her  home,  that  upon  their  arrival  he  procured  a  bedroom 
for  the  express  purpose  of  debauching  her,  and  immediately  commenced 
his  indecent  proposals,  and  that  late  at  night  they  left  the  bail-room  and 
went  to  the  bedroom  at  his  solicitation,  where  he  accomplished  his  pur- 
pose, makes  out  such  a  case  as  should  be  submitted  to  the  jury  under 
proper  instructions. 

Ellsworth  and  Rarden,  and  W.  D.  Fuller,  for  the  appellant. 
George  Luton  and  Michael  Brown,  for  the  respondent. 

Grant,  J.    This  is  an  action  on  the  case  for  seduction. 

Plaintiff,  at  the  time,  was  about  sixteen  years  of  age,  living 
with  her  parents  in  the  country,  and  had  hitherto  been  chaste. 
Defendant  invited  her  to  attend  a  dance  with  him  in  a  village 
six  miles  from  her  home.  They  had  known  each  other  for  about 
a  year,  and  she  testified  that  she  thought  a  great  deal  of  him. 
They  left  her  home  about  four  o'clock  in  the  afternoon,  and 
on  arriving  at  the  hotel  he  obtained  a  bedroom,  to  which  he 
took  her.  It  is  evident  from  her  testimony  that  he  took  her 
there  for  the  express  purpose  of  debauching  her.  As  soon  as 
she  had  taken  off  her  wraps  in  the  room,  he  immediately  com- 
menced his  indecent  proposals.  Late  in  the  night  he  proposed 
to  her  to  go  from  the  ball-room  to  the  bedroom,  and  after 
a  while  she  yielded  to  his  solicitations. 

It  is  unnecessary  to  state  the  evidence  in  detail.  The  court 
was  in  error  in  directing  a  verdict  for  the  defendant.  The 
case  should  have  been  submitted  to  the  jury  under  the  proper 
instructions,  and  especially  in  view  of  plaintiff's  tender  age. 

The  language  of  this  court  in  Stoudt  v.  Shepherd,  73  Mich. 
696,  is  applicable  to  the  facts  in  this  case:  "This  court  recog- 
nize what  we  conceive  to  be  the  recognized  doctrine  of  ex- 
perience, that  seduction  may  be  accomplished  by  means  of 
influence  and  persuasion  intended  to  reach,  and  actually 
reaching,  the  result,  which  do  not  necessarily  involve  either  a 
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promise  of  marriage  or  pecuniary  advantage;   and  that  such 
effectual  persuasion,  which  is  the  active  cause  of  it,  may  be 
as  distinct  a  grievance  as  the  more  venal  representations,  which 
appeal  to  covetousness  more  than  to  excited  feeling." 
The  judgment  reversed,  and  a  new  trial  ordered. 

SED0crriON:  See,  generally,  notes  to  Siate  r.  Carrotif  87  Am.  Dec.  405-411, 
«ncl  People  v.  De  Fore,  8  Am.  St  Rep.  870-872.  To  sustain  the  action,  it  ia 
not  necessary  to  show  that  the  defendant  used  deception,  flattery,  or  falsa 
promises  to  accomplish  his  purpose;  it  is  sufficient  if  ihe  seduction  resulted 
from  the  solicitation,  importunity,  or  from  any  means  or  arts  nsed  by  the 
defendant:  Reed  v.  Williams,  5  Sneed,  680;  73  Am.  Dec  157.  The  word 
"seduction"  means  the  use  of  some  influence,  promise,  arts,  or  means -on 
the  part  of  a  man,  by  which  he  induces  a  woman  to  surrender  her  chastity 
and  virtue:  Patterson  v.  Hayden,  17  Or.  238;  11  Am.  St.  Kep.  822.  Com- 
pare Putnam  v.  State,  29  Tex.  App.  454;  25  Am.  St  Rep.  738.  For  a  case 
in  which  the  circumstances  were  held  to  amount  to  the  employment  of 
*' artifice,"  see  Hawn  v.  Banghart,  76  Iowa,  683;  14  Am.  Rep.  261. 
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Damages  —  Prospectivb  Pkofits.  — In  an  action  to  recover  for  the  breach 
of  a  contract  for  furnishing  machinery  and  repairing  a  custom  and  mana* 
factiiring  flouring-mill,  the  measure  of  damages  ia  the  fair  rental  value 
of  the  mill  during  the  time  the  owner  ia  deprived  of  its  use  after  the 
expiration  of  tlie  time  for  the  performance  of  the  contract;  but  prospect* 
ive  profits  of  such  mill  are  too  speculative  to  be  considered  as  damagea. 

Damages  for  Breach  of  Contract  to  Repair  Mill.  —  In  an  action  to 
recover  for  the  breach  of  a  contract  to  furnish  machinery  and  repair  a 
flouring-mill,  the  owner  cannot  recover  for  grain  ground  and  poor  floor 
manufactured  to  test  the  mill  during  the  time  when  he  knew  that  it  waa 
not  in  condition  to  do  good  work;  but  ha  may  recover  for  bia  time  lost 
and  the  amount  paid  his  employeea  while  lying  idle  by  raaaon  of  tha 
breach  of  the  contract. 

Shriner  and  Fox,  for  the  appellant. 

Daniel  A.  Ferguson^  and  WiUon  and  Cohhy  for  the  respond- 
ent. 

Morse,  C.  J.  The  plaintiff  sued  defendant  for  machinery 
and  repairs  furnished  for  the  latter's  flouring-mill.  The  de- 
fendant claimed  that  under  the  agreement  the  plaintiff  prom- 
ised to  put  in  the  machinery  and  complete  the  repairs  in  a 
good  and  workman-like  manner  within  ten  days  after  the  work 
was  commenced,  which  work  should  begin  "in  a  few  days 
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or  a  short  time"  after  the  date  of  the  agreement;  that  plain- 
tiflF  did  not  commence  the  work  as  soon  as  agreed,  did  not  do 
it  in  a  workman-like  manner,  and  did  not  complete  it  within 
four  weeks  after  the  work  was  begun;  that  by  reason  of  im- 
proper material,  and  the  unskillful  manner  in  which  the  work 
was  done,  much  of  the  flour  made  by  such  mill  was  unfit  for 
"custom  and  merchant  flour";  that  said  mill  was  kept  closed 
fifty  days,  and  that  the  mill,  as  completed  by  plaintiff,  is  in 
an  improper  condition  for  running  and  properly  performing 
the  work  of  a  first-class  full  roller-process  custom  and  mer- 
chant flouring-mill,  as  plaintiff  agreed  it  should,  and  that 
it  takes  more  power  to  operate  it. 

On  the  trial  the  defendant  was  asked:  — 

"Q.  Mr.  Pinch,  how  much  were  you  damaged  by  reason  of 
the  mill  lying  idle  for  the  excess  of  ten  days,  until  the  time 
it  was  finished?  In  other  words,  it  laid  still  how  many  days 
more  than  the  ten  days? 

"Mr.  Ferguson. — I  object. 

"  The  Court.  —  That  brings  up  the  question.  The  witness, 
I  think,  can't  state  how  many  dollars  and  cents  he  has  been 
damaged.  He  can  state  how  he  was  damaged,  and  show  the 
circumstances  that  will  enable  the  jury  to  judge.  There  is 
another  question  involved  in  it,  and  perhaps  it  had  better  be 
discussed  together.  I  suppose  you  are  getting  at  the  profits 
of  the  mill? 

**  Mr.  Shriner.  —  Yes,  sir." 

Mr.  Corbin,  for  plaintiff,  contended  that  the  profits  were  too 
indefinite,  and  the  question  was  excluded. 

Counsel  for  defendant  then  offered  as  follows:  — 

**  Mr.  Shriner.  —  Now,  if  the  court  please,  we  offer  to  show 
that  after  Mr.  Crandall  and  his  men  worked  on  the  mill  ten 
days,  Mr.  Pinch  notified  Mr.  Hutchinson  that  the  time  had 
expired  in  which  he  was  to  have  the  mill  completed;  that  the 
mill  was  overstocked  with  grain;  that  he  was  losing,  by  rea- 
son of  the  delay,  e\ery  day;  and  that  these  men  went  on  with 
that  mill  until  ihe  third  day  of  March;  and  that,  by  reason  of 
that  failure  to  fulfill  their  contract,  Mr,  Pinch  suffered  large 
damages,  to  the  amount  of  five  hundred  dollars. 

•*  The  Court.  —  This  offer  may  be  considered  as  preceding 
the  former  ruling. 

**Q.  About  how  many  gristl  were  in  your  mill  at  the  time 
they  had  worked  ten  days  upon  their  contract,  on  the  repair- 
ing of  the  mill  ?  " 
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"  Q.  What  was  the  difference,  Mr.  Pinch,  of  the  value  of 
flour  per  barrel  after  the  mill  was  finally  completed  in  perfect 
order,  than  what  it  was  before  they  commenced  fixing  the 
mill  ? '» 

Both  these  questions  were  objected  to  and  ruled  out.  He 
was  also  asked:  "  What,  in  your  opinion,  was  the  use  of  the 
mill  worth  for  those  eleven  days  ?" 

The  court  said  this  was  an  indirect  way  of  asking  witness 
how  much  he  could  have  made  out  of  the  mill,  and  excluded 
the  question.  Other  questions  were  asked  in  different  ways, 
but  all  to  the  same  import,  and  were  not  allowed  to  be  an- 
swered. It  was  also  attempted  to  show  the  value  of  defend- 
ant's time  lost  during  the  time  over  ten  days  in  which  the 
mill  could  not  be  run,  but  the  circuit  judge  was  of  the  opinion 
that  he  could  not  recover  for  such  lost  time.  Counsel  for  de- 
fendant then  made  the  following  offer:  — 

"I  offer  to  show  by  Pinch  that  his  business  was  injured  a 
large  amount  by  reason  of  the  manner  in  which  the  contract 
was  performed,  and  that  he  lost  the  use  of  the  mill,  and  the 
profits  of  the  mill,  for  a  long  time,  to  wit,  thirty  days,  by  rea- 
son of  the  manner  in  which  the  contract  was  performed.  I 
desire  to  show  what  the  profits  were,  and  to  show  in  every  way 
that  he  was  injured.  I  desire  to  show  by  him  how  he  was  in- 
jured. 

"  The  Court. —  How  do  you  propose  to  show  that  he  was 
injured? 

*'  Counsel  for  Defendant.  —  By  the  loss  of  his  time;  by  the 
injury  of  the  flour;  by  the  amount  he  had  to  pay  out  in  the 
place  of  it;  by  the  loss  of  time;  by  the  loss  of  customers;  and 
by  the  loss  of  the  reputation  of  the  mill,  because  of  its  having 
been  pronounced  finished  by  those  parties,  when  it  was  im- 
properly finished. 

"  Counsel  for  Plaintiff.  — It  is  objected  to  as  immaterial  and 
irrelevant.  Not  a  proper  way  to  prove  the  measure  of  dam- 
ages. (Which  objection  was  by  the  court  then  and  there  sus- 
tained.)" 

The  court  instructed  the  jury  that  no  damages  could  be 
awarded  to  the  defendant  for  the  profits  lost  by  reason  of  the 
mill  being  idle,  even  if  they  found  that  the  agreement  was 
that  the  mill  should  be  put  in  good  running  order  in  ten  days. 

This  was  a  custom  as  well  as  a  manufacturing  flouring- 

mill.     The  prospective  profits  of  such  a  mill  would  certainly 

be  too  speculative  to  be  shown  as  damages:  Howard  v.  Still- 
AM.  3t.  Rbp..  You  XXX  -30 
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toeU  etc,  Mfg.  Co.,  139  U.  S.  199;  Pennypacher  v.  Jones,  106 
Pa,  St  237;  Abbott  v.  Gatch,  13  Md.  314;  71  Am.  Dec.  635; 
Rogers  v.  Bemus,  69  Pa.  St.  432;  Winne  v.  Kelley,  34  Iowa,  339; 
Allis  V.  McLean,  48  Mich.  428;  McKinnon  v.  McEwan,  48  Mich. 
106;  42  Am.  Rep.  458;  Malthyv.  Plummer,  71  Mich.  579;  Petrie 
V.  Zan«,  58  Mich.  527.  The  defendant  relies  upon  Leonard  v. 
Beaudry,  68  Mich.  312,  80  Mich.  163,  in  support  of  his  con- 
tention that  he  was  entitled  to  show  the  profits  that  he  might 
have  made  in  the  mill  if  it  had  been  finished  within  ten  days. 
But  in  Leonard  v.  Beaudry,  68  Mich.  312,  80  Mich.  163,  and 
in  Atkinson  v.  Morse,  63  Mich.  276,  there  was  a  breach  of  con- 
tract, where  the  difference  between  the  cost  of  doing  the  work 
to  be  performed  and  the  contract  price  would  be  the  measure 
of  damages.  The  profits  in  such  a  case  we  held  could  be  as- 
certained with  reasonable  certainty.  This  case  seems  to  fall 
within  the  other  line  of  cases,  where  the  uncertain  and  specu- 
lative profits  of  a  mill  from  day  to  day  are  endeavored  to  be 
measured;  where  there  is  no  certain  amount  of  work  contracted 
to  be  done  at  a  certain  or  fixed  price  for  the  work,  but  where 
the  mill-owner  must  depend  upon  how  much  custom  he  may 
happen  to  have,  and  many  other  contingencies,  as  pointed 
out  in  the  cases  above  cited. 

But  upon  examination  of  the  authorities,  and  upon  princi- 
ple, I  am  satisfied  that  the  defendant  was  entitled  to  show,  in 
reduction  of  plaintiff's  claim,  the  value  of  the  use  of  the  mill 
while  it  was  compelled  to  lie  idle  by  the  failure  of  plaintiff  to 
complete  the  contract  within  the  time  specified.  A  denial  of 
this  right  would  be  rank  injustice,  and  leave  the  defendant 
remediless  for  his  loss,  and  at  the  same  time  compel  him  to 
pay  the  full  value  of  the  machinery  and  repairs  to  the  plain- 
tiff, the  same  as  if  the  work  had  been  done  within  the  time 
agreed  upon. 

"  As  a  general  rule,  the  expected  profits  of  a  business  can- 
not be  proved,  and  therefore  cannot  be  recovered.  They  might 
have  been  made,  and  they  might  not.  Hence,  in  such  cases, 
the  measure  of  damages  is  not  the  expected  profits,  but  the 
average  value  of  the  use  of  the  land,  property,  or  business, 
and  to  ascertain  this,  evidence  of  actual  past  profits  must 
be  admissible  ":  1  Sedgwick  on  Damages,  8th  ed.,  sec.  174. 
"  Rent  is  given,  not  as  specific  damage,  but  as  a  fair  average 
measure  of  compensation  ":  1  Sedgwick  on  Damages,  8th  ed., 
sec.  186;  Sinker  v.  Kidder,  123  Ind.  528;  Crawford  v.  Parsons,  03 
N.  H.  438;   Woodin  v.  Wentworth,  57  Mich.  278;  Bostwick  v. 
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Loaey,  67  Mich.  554;  Griffin  v.  Colver,  16  N.  Y.  489,  496;  69 
Am.  Dec.  718. 

In  the  present  case,  the  failure  to  put  in  the  machinery  and 
make  the  repairs  witiiin  the  ten  days  naturally  resulted  in  the 
stopping  of  the  mill  while  the  machinery  was  being  put  in. 
The  defendant  expected  to  shut  down  his  mill  for  ten  days, 
but  under  his  statement  of  the  agreement,  the  work  was  to  be 
finished  within  that  time.  If  so,  he  was  compelled  to  keep 
bis  mill  idle  for  some  time  beyond  the  ten  days,  because  of 
the  fault  of  the  plaintiff  in  not  fulfilling  its  contract  as  to  the 
time  of  performance.  His  damage  is  the  value  of  the  use  of 
the  mill  while  it  was  so  kept  idle  by  the  plaintiflF's  fault. 
This  is  not  an  allowance  of  the  profits  which,  in  this  particu- 
lar case,  might  have  been  made,  but  of  the  average  sum,  rep- 
resented by  rent,  which  the  property  was  worth:  1  Sedgwick 
on  Damages,  8th  ed.,  sec.  190;  2  Sutherland  on  Damages,  490. 

When  a  contractor  undertakes  to  perform  a  contract  to  put 
a  mill  or  other  machinery  in  operation,  he  ought  to  be  holden 
to  indemnify  the  other  party  against  the  loss  of  the  use  of  the 
mill  or  machinery  after  the  expiration  of  the  time  for  the  per- 
formance of  the  contract:  See  Davis  v.  Talcott,  14  Barb.  611, 
628;  Brown  y.  Foster,  51  Pa.  St.  165;  Abbott  v.  Gatch,  13  Md. 
314;  71  Am.  Dec.  635;  Green  v.  Mann,  11  111.  613;  Rogers  v. 
Bemus,  69  Pa.  St.  432;  Willey  y.  Fredericks,  10  Gray,  357;  Ben^ 
ton  V.  Fay,  64  111.  417;  Griffin  v.  Colver,  16  N.  Y.  489;  69  Am. 
Dec.  718. 

In  Abbott  V.  Gntch,  13  Md.  314,  71  Am.  Dec.  635,  a  new  mill 
was  erected,  but  not  in  the  time  agreed  upon.  The  uncertain- 
ties of  the  milling  business  were  considered  too  great  to  allow 
prospective  profits  as  damages,  but  the  measure  of  damages 
was  held  to  be  the  fair  rental  value  of  the  mill. 

In  Green  v.  Mann,  11  111.  613,  the  lessor  of  the  mill  agreed 
to  put  in  two  additional  run  of  stone,  but  failed  to  do  so.  Tlie 
measure  of  damages  was  held  not  to  be  the  expected  profits 
from  the  use  of  the  stone  in  the  business,  but  the  fair  value  of 
the  use  of  the  two  run  of  stone. 

In  Rogers  v.  Bemus,  69  Pa.  St.  432,  the  profits  of  a  new  mill, 
not  erected  within  the  time  agreed  upon,  were  held  to  be  too 
remote,  contingent,  and  speculative;  but  it  was  said  that  the 
fair  rental  value  of  the  mill  was  the  true  measure  of  the 
damages. 

In  a  late  case  in  Iowa  {Brownell  v.  Chapman,  Feb.  2,  1892; 
61  N.  W.  Rep.  249),  this  matter  was  carefully  considered. 
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The  plaintiff  sued  to  recover  the  price  of  boilers  furnished  for 
a  pleasure-boat  at  a  summer  resort  to  the  proprietor  of  the 
resort.  The  defendant  put  in  a  counterclaim  for  damages 
caused  by  the  failure  of  plaintiff  to  deliver  the  boilers  within 
the  time  agreed  upon.  It  was  held  that  the  measure  of  de- 
fendant's damages  was  the  rental  value  of  the  boat,  and  not 
the  interest  on  the  capital  invested  therein  for  the  time  defend- 
ant was  deprived  of  its  use.  The  court  refer  to  the  cases  of 
Allia  V.  McLean,  48  Mich.  428,  and  Taylor  v.  Maguire,  12  Mo. 
313,  as  not  in  harmony  with  this  holding,  but  say  that  they 
are  clearly  overborne  by  the  weight  of  other  cases  and  the 
current  of  authority.  Mr.  Sedgwick  also  says  that  the  case 
of  AllisY.  McLean,  4S  Mich.  428,  "would  hardly  be  followed": 
1  Sedgwick  on  Damages,  8th  ed.,  sec.  186.  In  Allis  v.  McLean^ 
48  Mich.  428,  after  discussing  the  question  of  prospective 
profits,  and  ruling  that  they  could  not  be  shown  as  damages. 
Judge  Cooley  says:  "  But  this  case  is  thought  to  be  different, 
because  here  the  fair  rental  value  of  the  mill  is  proved,  and  it 
is  said  that  this  was  certainly  lost.  But  we  do  not  know  that 
that  was  the  case.  If  the  mill  had  been  in  condition  to  rent 
at  that  time,  there  may  have  been  no  customer  for  it  on  terms 
the  owner  would  have  consented  to  grant;  and  if  customers 
were  abundant  and  satisfactory,  it  cannot  be  assumed  that 
the  whole  rental  value  is  lost  when  a  mill  stands  idle.  The 
wear  and  tear  of  machinery  and  buildings  in  use  is  something, 
and  it  is  not  improbable  that  the  landlord  would  take  this, 
among  other  things,  into  account  in  determining  what  should 
be  the  rent.  But  in  this  case  it  does  not  appear  that  rent  was 
lost,  or  could  have  been  lost;  for  it  is  not  shown  that  defend- 
ants desired  to  rent,  or  would  have  consented  to  do  so  if  a  cus- 
tomer had  offered.  In  fact,  the  contrary  is  clearly  inferable." 
The  exact  point  thus  ruled  in  Allia  v.  McLean,  48  Mich. 
428,  has  never  since  been  before  this  court;  yet  in  two  cases 
( Wnodin  v.  Wentworth,  57  Mich.  278,  and  Bostwlck  v.  Losey, 
67  Mich.  554)  the  value  of  the  use  of  a  mill  has  been  per- 
mitted to  be  shown  as  the  measure  of  damages.  In  the  first 
case  the  injury  complained  of  was  the  unlawful  holding  back 
and  diverting  of  the  waters  of  a  river,  thereby  preventing 
plaintiff  from  using  his  mill.  It  may  be  claimed  that,  as  this 
was  an  action  in  tort,  there  is  no  analogy  between  this  case 
and  Allis  v.  McLean,  48  Mich.  428.  But  in  Bostwick  v.  Losey, 
67  Mich.  554,  the  action  was  in  assumpsit.  Plaintiff  sued  tor 
the  rent  of  a  saw-milh     Defendants  pleaded  that  plaintiff  had 
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agreed  to  make  certain  repairs,  but  failed  to  keep  such  agree- 
ment, to  their  damage,  and  sought  to  recoup  such  damages 
against  plaintiff's  claim.  This  court  said  in  that  case:  "  The 
failure  of  the  water-power  was  the  grievance  complained  of. 
The  defendants  were  entitled  to  the  use  of  it,  as  it  would  have 
been  had  the  flumes  been  kept  in  repair,  for  saw-mill  pur- 
poses. The  value  of  the  use  of  such  water-power  for  such 
purposes  was  shown  by  witnesses.  We  do  not  consider  that 
such  value  was  speculative  or  uncertain,  or  that  showing  such 
value,  and  allowing  it  as  the  basis  of  damages,  was  in  eflcct 
permitting  the  profits  of  the  saw-mill  to  be  computed  in  esti- 
mating the  damages.  The  contract  or  lease  itself  shows  that 
this  water-power  had  a  rental  value,  and  we  can  see  no  serious 
difficulty  in  the  way  of  ascertaining  to  a  tolerable  and  suffi- 
cient certainty  the  value  of  this  use,  to  which  the  defendants 
were  entitled  by  their  agreement." 

The  rule  announced  in  Bostwick  v.  Losey,  67  Mich.  554,  in 
principle  applies  to  the  case  before  us,  and  I  see  no  reason 
why  the  value  of  the  use  of  this  flouring-mill  cannot  be  ascer- 
tained in  this  case  without  serious  difficulty  and  with  suffi- 
cient certainty. 

It  being  firmly  established  by  the  authorities  that  the  pro- 
spective profits  of  a  milling  business  are  too  speculative  and 
uncertain  to  be  used  as  a  measure  of  damages,  there  would  be 
no  adequate  remedy  for  the  owner  of  a  mill,  in  such  a  case  as 
this,  for  a  breach  of  contract  that  for  a  certain  time  would  de- 
prive him  of  the  use  of  his  property,  if  the  case  of  Alli8  v.  Mc- 
Lean, 48  Mich.  428,  is  to  be  taken  as  authority  in  this  state. 
This  would  be  so  manifestly  unjust  that,  in  so  far  as  that  case 
€eems  to  hold  that  the  fair  rental  value  of  a  mill  cannot  be 
shown  as  damage  in  a  case  like  the  present,  I  think  it  should 
be  distinctly  overruled.  It  is  not  only  against  the  whole  cur- 
rent of  authority  elsewhere,  but  it  is  opposed  to  equity  and  jus- 
tice. In  the  case  before  us,  the  nature  of  the  contract  was 
euch  that  both  of  the  parties  must  have  understood  that  the 
mill  must  be  jdle  while  the  changes  were  being  made  in  the 
machinery  of  it.  If  the  plaintiff  agreed  to  do  the  work  in  ten 
days,  and  failed  to  do  so,  there  can  be  no  hardship  in  requir- 
ing it  to  make  good  the  loss  of  the  use  of  the  mill  which  was 
occasioned  by  its  failure  to  perform  its  contract. 

The  defendant  would  also  liave  been  entitled  to  the  value 
of  the  loss  of  his  own  time,  had  such  damages  been  properly 
pleaded.     And  if  he  had  shown  that  he  was  obliged  to  pa/ 
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men  in  his  employ  while  they  were  lying  idle,  on  account  of 
plaintiff's  fault,  he  would  have  been  entitled  to  recompense 
for  the  money  so  expended:  Brownell  v.  Chapman,  Iowa,  Feb. 
2,  1892;  51  N.  W.  Rep.  249. 

The  work  was  commenced  on  the  7th  of  February.  De- 
fendant claimed  that  Mr.  Crandall,  who  was  doing  the  work 
for  plaintiff,  declared  the  mill  completed  on  the  third  day  of 
March.  Defendant,  however,  told  Crandall  that  he  did  not 
want  the  mill  left  on  his  hands  until  it  was  thoroughly  tested, 
and  if  he  could  not  stay  and  take  charge  of  it,  he  wanted  the 
plaintiff  to  send  some  one  to  take  charge  of  it.  A  man  by  the 
name  of  Hoffman  came,  as  he  supposed  by  plaintiff's  order, 
and  ran  the  mill  five  days,  but  it  did  such  poor  work  that  de- 
fendant discharged  him,  because  he  thought  him  incompetent, 
and  the  mill  was  wasting  the  stock.  He  then  telegraphed 
plaintiff  that  everything  was  wrong,  the  mill  was  losing  de- 
fendant money,  running  good  stock  into  bad,  and  plaintiff  had 
better  come  and  see  to  it.  Plaintiff  sent  Mr.  Sewell,  who 
came  there  and  went  to  work,  and  finished  the  mill  March 
25th.  Defendant,  by  some  of  the  questions  above  quoted,  and 
by  other  inquiries,  attempted  to  show  the  loss  to  him  by  rea- 
son of  the  poor  flour  manufactured  while  Hoffman  was  run- 
ning the  mill,  and  before  Sewell  commenced  work, — in  all, 
about  eleven  days.  The  court  would  not  permit  him  to  do  so, 
because  defendant  in  his  own  evidence  claimed  that  the  mill 
was  not  finished  until  Sewell  left  it,  and  that  the  flour  was 
ground  in  experimenting;  that  he  could  not  charge  his  loss  to 
plaintiff.  Defendant  also  attempted  to  recover  for  the  value 
of  grain  lost,  —  as  his  counsel  stated,  "understood  to  be  lost, 
purely  experimenting."  This  was  not  permitted.  In  view  of 
the  fact  that  the  defendant,  by  his  own  showing,  knew  that 
the  mill  was  not  in  good  condition  to  do  good  work,  and 
ground  this  flour  simply  to  test  it,  we  do  not  think  the  court 
erred  in  these  rulings. 

The  plaintiff  denied  that  it  agreed  to  perform  the  work  in 
any  given  time,  but  we  have  dealt  with  the  question  of  dam- 
ages in  the  light  of  the  defendant's  theory. 

The  judgment  of  the  court  below  is  reversed,  with  costs  of 
this  court  to  the  defendant,  and  a  new  trial  granted. 

Dauaois  for  Brkaoh  or  Contract,  Profits  as  an  Elrmbnt  of.  — 
Merely  speculative  or  remote  damages  by  reason  of  a  breach  of  contract  are  not 
recoverable:   Van  WinkUv.  Wilkins,  81  Ga.  93;  12  Am.  St.  Rep.  299,  and  not»( 
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Stanton  r.  New  York  etc.  R.  R.  Co.,  69  Conn.  272;  21  Am.  St.  Rep.  110.  and  note. 
See,  farther,  notes  to  Western  U.  Tel  Co.  v.  Hyer,  1  Am.  St.  Rep.  229;  C(Ue» 
V.  Sparkman,  15  Am.  St.  Rep.  812;  Wrig/U  v.  Malvaney,  23  Am.  St.  Rep.  398; 
Trigg  r.  Clay,  29  Am.  St.  Rep.  729.  If  an  established  business  is  injured 
or  destroyed,  its  owner  can  recover  damages  sustained  thereby,  and  in  an 
action  for  their  recovery,  evidence  of  the  profits  he  was  actually  making  is 
admissible:  Hawthorne  v.  SUtgel,  88  Cal.  159;  22  Am.  St.  Rep.  291.  So  where 
the  business  of  a  manufacturer  has  been  wrongfully  stopped  by  defendant, 
and  at  the  time  of  such  stoppage  the  plaintiff  had  contracts  which  would 
have  yielded  a  profit,  this  profit  is  the  proper  measure  of  damages;  but  the 
estimated  profits  of  the  general  business  are  too  speculative  and  remote: 
Jones  V.  Call,  96  N.  0.  337;  60  Am.  Rep.  416;  Houston  etc.  R'y  Co.  v.  Hill,  63 
Tex.  3S1;  51  Am.  Rep.  642.  So  where  plaintiff  is  employed  as  a  traveling 
salesman,  the  profits  which  he  might  have  earned  under  the  contract  are  too 
speculative  to  be  recovered:  Brii/ham  v.  Carlisle,  7S  Ala.  243;  56  Am.  Rep. 
28.  So  damages  for  loss  of  profits  and  delays  in  voyages,  by  reason  of  de- 
fects in  the  construction  of  a  steamboat,  cannot  be  set  off  in  an  action  for  the 
price,  such  damages  being  too  remote:  Blanchard  v.  Ely,  21  Wend.  342;  34 
Am.  Dec.  250.  See,  further,  notes  to  Sitton  v.  Macdonald,  60  Am.  Rep.  488— 
496;  Oriffin  V.  Colver,  69  Am.  Dec.  724-727;  McKiunon  v.  McEwan,  42  Am. 
Bep.  461-465. 
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f91  Michigan,  298.] 
Judgment  —  Recovery  by  Minor  as  Bar  to  Parent's  Aotion. — When 
an  action  by  a  minor  son  for  negligent  injuries  is  prosecuted  by  his  father 
as  his  next  friend,  a  recovery  for  the  value  of  the  services  of  the  son 
during  bis  minority,  insisted  upon  by  the  father  as  an  element  of  dam- 
ages,  is  a  bar  to  a  subsequent  action  to  recover  for  the  loss  of  such  ser- 
vices, brought  by  the  father  in  his  own  name;  but  such  recovery  will  not 
bar  the  right  of  the  father  to  recover  the  amount  expended  for  the  son 
in  nursing,  medicine,  and  medical  attendance,  in  the  absence  of  contrib- 
ntory  negligence  on  the  part  of  the  son  or  his  parents. 

William  L.  Webber,  for  the  appellant. 

Simonson,  Gillette  and  Courtright,  for  the  respondent. 

Long,  J.  This  is  a  suit  to  recover  damages  sustained  by 
plaintiff,  arising  out  of  the  same  accident  that  resulted  in  his 
son,  Oscar,  losing  his  leg  by  being  run  over  by  defendant's 
train  of  cars  on  November  5,  1886,  at  Eleventh  Street  depot, 
in  Bay  City,  which  case  is  reported  in  68  Mich.  90.  The  facts 
are  so  fully  stated  in  that  case  that  it  becomes  unnecessary  to 
restate  them  here. 

The  claim  of  damages  in  the  present  case  is  for  the  loss  of 
Oscar's  services  during  minority,  and  for  money  expended  for 
nursing,  medicine,  and  professional  treatment  for  him. 
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There  are  but  two  questions  raised  upon  this  record  which 
we  need  discuss.  They  relate  to  the  ruling  of  the  trial  court, 
and  its  charge  to  the  jury,  upon  the  questions:  1.  Whether 
the  plaintiff  is  estopped  from  recovery  for  loss  of  his  son's  ser- 
vices during  minority  by  reason  of  a  claimed  recovery  for  the 
same  services  in  Oscar's  suit,  where  the  plaintiff  appeared  as 
his  next  friend;  2.  As  to  the  plaintiff's  contributory  negli- 
gence as  affecting  his  right  of  recovery. 

As  touching  the  first  question,  it  appears  that  the  defend- 
ant, under  its  plea  of  the  general  issue,  gave  notice  that  the 
said  Oscar  Baker,  mentioned  in  plaintiff's  declaration  hereto- 
fore, brought  suit  in  said  court,  claiming  damages  for  the 
same  cause  of  action  set  forth  in  the  declaration  in  this  cause; 
that  said  suit  was  duly  tried  by  said  court  and  a  jury,  and 
judgment  was  rendered  therein  in  favor  of  the  plaintiff;  that 
judgment  and  costs  of  said  suit  have  been  paid  by  the  de- 
fendant herein  to  the  said  James  H.  Baker,  as  next  friend  of 
his  said  son,  Oscar  Baker;  and  that  said  James  H.  Baker  has 
signed  a  receipt  therefor  in  full  satisfaction  of  said  judgment 
and  costs. 

After  the  jury  had  been  impaneled  in  the  present  case,  and 
plaintiff  liad  offered  testimony  to  support  his  action,  defend- 
ant's counsel  objected  to  any  proof  being  received  under  the 
declaration,  for  the  reason  that  in  said  court,  prior  to  the  com- 
mencement of  this  suit,  the  same  plaintiff,  James  H.  Baker, 
had  commenced  a  suit  for  the  injury  of  his  son,  Oscar,  in 
which  suit  he  recovered  verdict  and  judgment,  which  suit  was 
taken  to  the  supreme  court,  and  there  affirmed,  and  that 
judgment  had  been  satisfied  by  the  defendant;  that  in  that 
suit  plaintiff  had  recovered  damages  for  the  boy,  or  for  him- 
self as  next  friend  of  the  boy,  for  his  crippled  condition,  and 
his  loss  of  ability  to  labor,  and  therefore  plaintiff  is  estopped 
from  maintaining  this  suit.  The  court  overruled  the  objec- 
tion, and  rejected  the  proof  offered  in  support  thereof,  to  which 
the  defendant  excepted.  The  case  then  proceeded  to  trial, 
and  at  the  close  of  the  testimony,  the  counsel  for  defendant, 
in  his  second  request,  asked  the  court  to  charge  the  jury  as 
follows:  "  The  plaintiff  in  this  case  cannot  recover,  because 
he  has  failed  to  make  out  a  case,  in  that,  — a.  He  previously 
brought  a  suit  in  this  court  as  next  friend  of  his  son,  Oscar 
Baker,  and  recovered,  and  in  his  declaration  in  that  suit  he 
complained  of  the  same  injury  sued  on  here,  and  did  not  limit 
the  claim  for  damages  to  those  accruing  only  to  said  Oscar 
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Baker,  h.  Because  the  uncontradicted  evidence  in  this  case 
shows  that  Oscar  Baker  was  guilty  of  contributory  negligence. 
c.  Because  the  uncontradicted  evidence  in  this  case  shows 
that  plaintiff  and  his  wife,  parents  of  said  Oscar  Baker,  were 
guilty  of  contributory  negligence." 

This  request  was  refused,  and  the  court  charged  the  jury 
as  follows:  "  Then  comes  the  loss  of  the  boy's  services  for  the 
fourteen  years  that  would  elapse  between  the  time  of  this  ac- 
cident and  the  time  he  would  arrive  at  the  age  of  twenty-one 
years.  On  the  amount  of  this  you  have  no  direct  evidence, 
but  you  have  the  evidence  derived  from  an  inspection  of  the 

boy  himself,  and  the  father,  and  the  whole  family One 

question  to  be  gotten  at  in  the  matter  of  damages  is:  How 
much  the  worse  off  in  dollars  and  cents  will  this  plaintiff, 
James  H.  Baker,  be  by  reason  of  the  boy  having  been  crippled 
in  the  way  he  is,  counting  in  the  loss  of  his  services  and  the 
expenses  of  taking  care  of  him  while  he  was  sick  and  in  the 
curing  of  his  wound,  and  the  expense  of  the  nurse?" 

The  court  further  directed  the  jury  that  as  none  of  the 
items  involved  in  this  suit  could  be  legally  proved  or  recov- 
ered for  in  the  suit  brought  by  Oscar,  therefore  the  plaintiff 
would  not  be  barred  from  recovering  such  damages  in  this 
action. 

We  have  looked  into  the  former  record,  —  the  suit  of  Oscar 
against  the  defendant  company,  —  and  find  that  the  declara- 
tion in  that  case  contains  two  counts.  The  allegation  as  to 
damages  in  the  first  count  is,  after  stating  the  injury  and  the 
disorders  arising  therefrom:  "  He  so  remained  for  a  long  space 
of  time,  to  wit,  from  thence  hitherto,  during  all  of  which  time 
he,  the  plaintiff,  suffered  great  pain,  and  was  hindered  and 
prevented  from  doing  any  work  and  from  attending  school, 
and  is  still  so  prevented,  all  to  the  damage  of  said  plaintiff," 
etc. 

In  the  second  count  it  is  stated  that  "he  so  remained  for  a 
long  space  of  time,  to  wit,  from  thence  hitherto,  during  all  of 
which  time  he,  the  plaintiff,  suffered  great  pain,  and  was  and 
is  hindered  and  prevented  from  doing  any  work,  and  from 
attending  school,  and  is,  and  always  will  be,  hindered  and 
disabled  from  earning  his  own  living;  wherefore  the  plaintiff 
says  that  he  is  injured  and  has  sustained  damage,"  etc. 

Evidence  was  introduced  under  that  declaration  by  the 
plaintiff  to  sustain  his  cause  of  action,  and  the  court  charged 
the  jury  as  follows;  "  If  you  conclude  that  the  plaintiff  is  en- 
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titled  to  recover,  consider,  then,  the  extent  or  the  amount  of 

damage  that  he  has  suffered Now,  in  determining  that 

question,  the  jury  are  to  take  into  consideration  the  pain  and 
suffering  that  the  plaintiff  has  endured;  ....  also  the  nature 
of  the  injury,  and  how  it  will  affect  him  in  his  future  life,  so 
far  as  his  ability  to  earn  money  is  concerned." 

It  will  be  seen  from  this  that  the  jury  must  have  taken  into 
consideration,  in  fixing  the  amount  of  damages  which  Oscar 
was  entitled  to  recover,  his  inability  to  labor  from  the  time 
the  injury  occurred  during  the  remainder  of  his  life.  The  five 
thousand  dollars  which  Oscar  recovered  in  his  suit  included, 
therefore,  the  damages  which  are  sought  to  be  recovered  by 
the  plaintiff  in  this  suit. 

It  is  contended  upon  the  part  of  plaintiff's  counsel  in  this 
court,  that  though  Oscar  did  recover  for  the  value  of  such  ser- 
vices in  his  suit,  yet  the  plaintiff  in  the  present  suit  would  not 
be  barred  from  recovery,  or  estopped  from  making  claim  there- 
for, for  the  reason  that,  as  matter  of  law,  Oscar  had  no  right 
to  recover  for  such  damages  in  his  suit.  In  support  of  this 
proposition  counsel  cite  Wilton  v.  Middlesex  R.  R.  Co.,  125 
Mass.  130;  Texas  etc.  R'y  Co.  v.  Morin,  66  Tex.  225;  Central 
R.  R.  Co.  V.  Brinson,  64  Ga.  475;  Durkee  v.  Central  Pac.  R.  R. 
Co.,  56  Cal.  388;  38  Am.  Rep.  59. 

As  we  have  before  stated,  the  sole  ground  upon  which  the 
plaintiff's  counsel  now  contend  for  the  right  to  recover  dam« 
ages  in  behalf  of  the  father,  which  have  once  been  recovered 
in  behalf  of  the  child  by  his  next  friend,  is,  that  the  child 
had  no  legal  right  to  recover  for  such  damages  in  the  action 
brought  by  him. 

In  the  case  of  Texas  etc.  R^y  Co.  v.  Morin,  66  Tex.  225,  the 
action  was  brought  by  the  minor,  by  his  father  as  next  friend, 
against  the  company  for  personal  injuries.  The  trial  court 
charged  the  jury  that  in  estimating  damages  they  had  a  right 
to  take  into  consideration  his  capacity  to  earn  money.  This 
was  held  error,  for  the  reason  that  the  services  of  the  infant 
belonged  to  the  parent  during  his  minority,  and  not  to  the 
infant,  unless  it  was  shown  that  the  child  had  been  emanci- 
pated by  the  parent;  and  the  court  cited,  in  support  of  this, 
Houston  etc..  R.  R.  Co.  v.  Miller,  51  Tex.  275,  and  Sawyer  v. 
Sauer,  10  Kan.  519.  The  question  of  the  right  of  the  father 
to  recover  such  damages,  though  the  same  had  been  recovered 
by  the  infant  in  another  action,  was  not  involved  in  the  case. 

In  Durkee  v.  Central  Pac.  R.  R.  Co.,  56  Cal.  388, 38  Am.  Rep. 
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59,  the  action  was  by  the  father  to  recover  damages  for  negli- 
gent injury  to  his  infant  son,  and  it  was  said  by  the  court  that 
"whatever  was  merely  personal  to  him  [the  infant]  should 
not  enter  into  the  father's  damages,  because  for  them  the  son 
would  have  a  right  of  action ";  and  that  court  state  the 
rule  laid  down  by  Shearman  and  Red  field  in  their  work  on 
negligence,  section  608,  as  follows:  "  Tlie  damages  recoverable 
by  a  parent,  guardian,  or  master  for  a  negligent  injury  to  the 
person  of  his  child  or  servant  are  strictly  limited  to  an  amount 
fully  compensatory  for  the  consequent  loss  of  services  for  a 
period  not  exceeding  the  minority  of  the  child,  or  the  term  of 
service  of  a  servant,  and  the  expenses  which  the  plaintiff  has 
incurred  in  consequence  of  the  injury,  such  as  for  surgical  at- 
tendance,  nursing,  and   the   like Damages   awarded 

upon  any  other  grounds  than  these  clearly  belong  to  the  per- 
son corporally  injured,  whose  right  to  sue,  it  must  be  remem- 
bered, is  entirely  unaffected  by  the  action  of  his  parent  or 
master.  If  the  latter  should  be  allowed  to  recover  for  the  pain 
and  suffering  of  the  servant  (or  child),  it  would  follow,  either 
that  the  servant  (or  child)  could  not  recover  himself  for  the 
same  cause,  or  that  the  negligent  person  would  be  liable  to  pay 
twice  the  amount  of  damage  which  he  had  really  done. 
Either  alternative  is  contrary  to  justice  and  common  sense." 

The  case,  therefore,  did  not  involve  the  question  involved 
in  the  present  suit,  and  no  such  rule  was  contended  for  there 
as  here. 

In  Central  R.  R.  Co.  v.  Brinson,  64  Ga.  475,  the  action  was 
by  the  father,  as  next  friend  of  his  son,  to  recover  damages 
for  negligent  injuries.  To  this  suit  was  filed  the  plea  of  the 
general  issue  and  a  special  plea  in  bar,  which  was,  that  the 
father  of  the  plaintiflF  had  brought  his  individual  suit  for 
the  same  cause  of  action  and  for  the  same  injury,  which  was 
then  pending  and  undetermined  in  the  same  court.  On  mo- 
tion, this  plea  was  stricken  out,  and  the  cause  proceeded  to 
trial  under  the  general  issue,  and  plaintiff  had  judgment. 
It  was  held  that  the  striking  out  of  this  plea  was  not  error,  for 
the  reason  that  a  minor,  being  damaged  in  his  person,  may 
bring  suit  to  recover  for  any  permanent  injury  which  he  has 
sustained  reaching  beyond  his  majority,  while  the  father  may 
sue  for  any  trespass  done  or  damage  sustained  whereby  he 
loses  the  services  of  the  child,  as  also  for  any  expense  incurred 
in  and  about  the  healing  and  restoring  of  said  child's  health. 
It  will  be  noticed  that  the  question  involved  in  that  case  is 
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not  the  same  as  that  involved  in  the  present  case;  the  court 
holding  tliat  it  would  not  bar  the  infant's  right  of  recovery 
simply  because  the  father  had  brought  his  action  in  the  same 
court,  and  had  set  up  in  his  complaint  or  declaration  a  claim 
for  damages  of  like  character  as  those  claimed  by  the  infant 
in  his  suit,  the  court  laying  down  the  proper  rule  of  damages 
under  which  each  might  recover. 

In  Wilton  V.  Middlesex  R.  R.  Co.,  125  Mass.  130,  the  action 
was  by  the  father  for  tlie  loss  of  the  services  of  Ellen  Wilton, 
his  daughter,  occasioned  by  her  being  run  over  by  one  of  de- 
fendant's cars.  At  the  trial  it  appeared  that  Ellen,  in  the 
name  of  her  father  as  next  friend,  had  brought  an  action  and 
recovered  five  thousand  dollars  for  the  injuries  done  her  by 
this  accident.  This  case  is  reported  in  107  Mass.  108.  The 
trial  court  was  asked  to  rule  upon  this,  that  the  former  action 
having  been  brought  by  the  plaintiff,  and  money  having  been 
paid  to  him  as  next  friend,  he  could  not  bring  an  action  for 
any  loss  of  services,  because  he  had  already  been  paid  there- 
for. The  trial  judge  refused  so  to  rule,  and  held  the  plaintiff 
entitled  to  recover  the  reasonable  value  of  Ellen's  net  earn- 
ings to  her  father  over  and  above  what,  but  for  the  accident, 
her  support  would  have  cost,  and  gave  judgment  for  the  plain- 
tiff. The  court  said  in  that  case:  "The  previous  suit  is  not  a 
bar  to  the  present.  The  money  which  the  plaintiff  received 
in  the  former  action  is  not  his  money,  nor  can  he  appropriate 
it  to  the  payment  of  labor  which  the  child  was  bound  to  per- 
form. The  measure  of  damages  in  the  former  action  was 
the  injury  to  the  child,  and  not  the  injury  to  the  father.  It 
is  analogous  to  the  cases,  formerly  quite  frequent,  in  which, 
for  injuries  to  a  wife,  the  husband  and  wife  must  join  for  per- 
sonal injuries  to  the  wife,  but  for  the  expenses  incident  thereto, 
the  husband  must  bring  his  sole  action  in  his  own  name." 

It  does  not  appear  in  that  case  that  in  the  action  which  the 
father  brought  as  next  friend  for  his  daughter  any  claim  was 
made  or  recovery  had  for  damages  for  loss  of  service  of  the 
child,  or  expenses  incurred  in  and  about  the.  restoration  of 
the  child  to  health;  and  the  court  say  that  the  measure  of 
damages  in  the  former  action  was  the  injury  to  the  child,  and 
not  the  injury  to  the  father.  The  court  very  properly  held, 
therefore,  that  the  money  which  the  plaintifiF  received  could 
not  be  appropriated  to  tiie  payment  of  labor  which  the  child 
was  bound  to  perform.  If  the  case  had  been  presented  to 
that  court  which   is  presented   in  the  present  case,  —  as  to 
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whether  the  father,  as  next  friend,  having  recovered  for  the 
loss  of  services  of  the  child,  could  again  recover  in  an  action 
brought  by  himself  for  the  value  of  the  loss  of  the  same  ser- 
vices,—  there  can  be  no  doubt  that  that  court  would  havo 
said  that  it  would  be  contrary  to  justice  and  common  sense 
to  allow  the  plaintiff,  first  as  next  friend,  and  second  in  his 
own  personal  interest,  to  recover  damages  for  the  value  of  the 
loss  of  the  services  of  his  infant  daughter. 

It  appears  that  the  plaintiff  in  this  case,  as  next  friend  of 
his  son,  Oscar,  took  part  in  the  trial  of  the  former  case,  and 
insisted  upon  a  recovery  by  his  son  for  the  very  damages  — 
that  is,  the  value  of  the  loss  of  Oscar's  services  —  which  he 
now  seeks  to  recover  in  the  present  case.  It  is  undoubtedly 
true  that,  as  matter  of  law,  Oscar  had  no  right  in  his  suit  to 
recover  such  damages  without  the  consent  of  his  father;  but 
he  did  recover  with  the  consent  of  his  father;  therefore  the 
father  is  now  estopped  from  setting  up  claim  for  the  same 
damages  in  this  action  in  his  own  name.  It  is  true  that  the 
earnings  of  a  minor  son  belong  to  the  father,  unless  the  father 
has  given  him  his  time  and  earnings;  but  the  father  cannot 
recover  for  such  earnings  when  he  has  emancipated  him: 
Schoenberg  v.  Volgt,  36  Mich.  310;  Allen  v.  Allen,  60  Mich. 
635;  Bell  v.  Bumpus,  63  Mich.  375.  If  the  case  here  had  been 
for  the  earnings  of  the  minor  son,  and  it  appeared  that  in  a 
former  action  by  the  son  —  the  father  acting  as  his  next 
friend  —  he  had  recovered  the  value  of  his  wages  with  the 
consent  of  the  father,  that  fact  would  be  held  tantamount  to 
manumission  of  the  infant,  so  far  as  that  suit  was  concerned, 
and  the  father  would  be  estopped  from  recovery  of  the  same 
wages.  There  can  be  no  distinction  between  such  a  case  and 
the  present;  and  the  fact  that  the  father  appeared  and  prose- 
cuted as  next  friend  was  tantamount  to  a  relinquishment  of 
such  loss  of  services.  The  court  should  have  admitted  the 
evidence,  and  have  directed  the  jury  that  no  recovery  could 
be  had  by  the  father  for  the  loss  of  such  services,  as  their 
value  had  already  been  recovered  by  the  son  with  the  father's 
consent. 

The  amount  expended  by  the  father  in  nursing,  medicine, 
and  medical  attendance  does  not  seem  to  have  been  litigated 
in  the  former  action,  and  it  therefore  becomes  necessary  to 
discuss  one  other  question  raised. 

It  is  contended  that  the  parents  of  the  child  were  guilty  of 
contributory  negligence  in  permitting  the  boy  to  make  a  play- 
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ground  of  the  railroad  tracks  and  yards  there,  and  for  that 
reason  the  plaintiff  could  not  recover.  Upon  that  branch  of  the 
case,  the  court  charged  the  jury  that  "  before  the  plaintiff  can 
recover,  he  must  prove  not  only -that  the  defendant  was  negli- 
gent, but  that  the  negligence  of  the  defendant  was  the  cause 
of  the  injury.  This  means  that  he  must  prove  that  there  was 
no  negligence  on  the  part  of  the  plaintifif  himself  or  of  the  boy 
which  caused,  or  helped  or  contributed  to  cause,  the  injury. 
....  The  boy  cannot  carelessly  run  into  danger,  and  then 
complain,  or  lay  the  foundation  for  his  father  to  complain,  if 

he  gets  hurt But  children  are  only  required  to  exercise 

80  much  care  and  discretion  as  ought  reasonably  to  be  ex- 
pected of  their  age  and  mental  capacity  when  placed  in  that 
situation.  If  this  boy  did  all  that  could  reasonably  be  ex- 
pected of  such  a  boy  as  you  find  hira  to  have  been  at  that 
time,  he  did  all  that  the  law  requires,  and  was  not  guilty  of 
such  contributory  negligence  as  will  prevent  the  father  from 
recovering  damages  in  this  case.  If  he  did  not  do  so,  then 
his  father  can  have  no  verdict." 

Again,  the  court  directed  the  jury:  "If  the  plaintiff  him- 
self was  negligent,  and  his  negligence  contributed  to  bring 
about  the  injury,  he  cannot  recover.  If  he  was  negligent  in 
allowing  the  boy  —  such  a  boy  as  this  was — to  be  playing 
there,  or  in  not  preventing  hira  from  being  there,  or  omitted 
any  precaution  that  he  ought  to  have  taken  under  the  cir- 
cumstances, he  cannot  recover." 

Some  testimony  was  given  upon  the  part  of  the  defendant 
that  the  boy,  Oscar,  was  frequently  about  the  freight-cars  in 
front  of  the  depot,  and  was  in  the  habit  of  catching  on  and 
jumping  off  from  the  cars,  and  was  told  by  the  employees  of 
the  railroad  company  that  he  would  get  hurt.  Defendant's 
testimony  also  shows  that  the  father  was  advised  that  his  boy, 
Oscar,  was  in  the  habit  of  coming  to  the  defendant's  grounds, 
and  jumping  off  and  on  cars,  and  that  he  ought  to  chastise 
him  for  it.  The  father  does  not  deny  in  his  testimony  but 
that  he  was  told  of  the  custom  of  his  boy  in  playing  about 
the  grounds  at  the  depot,  but  claims  it  was  about  a  year  pre- 
vious, and  that  he  had  cautioned  Oscar  about  playing  about 
the  grounds,  and  when  at  home  would  not  allow  him  to  play 
about  the  depot,  and  gave  hira  particular  instructions  not  to 
do  so.  The  father  was  a  barber,  and  left  home  early  in  the 
morning  for  his  work,  returning  to  his  meals,  and  was  absent 
during  the  day  and  evening.     On  the  day  in  question  the 
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father  was  away  from  home.  The  boy  had  been  to  school, 
crossing  the  railway  track  on  his  way  home.  Mrs.  Baker 
testified  that  he  got  home  at  four  o'clock,  got  a  lunch,  and 
went  into  the  yard  to  play,  back  of  the  house;  that  she  looked 
out  and  saw  him  twice  playing  there;  and  within  twenty  or 
twenty-five  minutes  after  he  first  went  out  to  play  she  heard 
of  his  injury  upon  the  railroad  track;  and  until  that  time  she 
did  not  know  he  was  out  of  the  yard.  We  think,  under  these 
circumstances,  it  was  a  question  of  fact  for  the  jury  to  deter- 
mine whether  the  plaintiff  or  Mrs.  Baker  was  guilty  of  such 
negligence  that  the  plaintiff  could  not  recover.  We  find  no 
error  in  that  part  of  the  charge. 

For  the  errors  pointed  out,  however,  the  judgment  must  be 
reversed,  with  costs,  and  a  new  trial  ordered. 

Judgment  —  Conclusivenkss  of.  — The  only  matter  essential  to  making 
a  former  judgment  conclusive  between  the  parties  is,  that  the  question  to  be 
determined  in  the  second  action  is  the  same  judicially  settled  in  the  first: 
Huntley  v.  Holt,  59  Conn.  102;  21  Am.  St.  Rep.  71;  or  that  the  particular 
controversy  sought  to  be  concluded  was  necessarily  tried  and  determined  in 
the  former  suit:  Haines  v.  Flinn,  26  Neb.  380;  18  Am.  St.  Rep.  785. 

Parent  and  Child.  —  Earnings  of  minor  son  belong  to  father:  Oilley  ▼. 
OilUy,  79  Me.  292;  1  Am.  St.  Rep.  307;  Halliday  v.  MilUr,  29  W.  Va.  424; 
6  Am.  St.  Rep.  653;  until  the  son  is  emancipated:  Schuster  t.  Bauman  Jeuh 
dry  Co.,  79  Tex.  179;  23  Am.  St.  Rep.  327,  and  note. 

Parent  and  Child.  —  For  an  injury  to  a  minor  child,  the  father  may 
maintain  an  action  for  the  loss  of  service,  expenses,  etc.,  but  the  right  of  ac< 
tion  for  the  personal  injury  still  remains  in  the  child:  Kennard  v.  Burton, 
25  Me.  39;  43  Am.  Dec.  249;  Rogers  t.  Smith,  17  Ind.  323;  79  Am.  Dec 
483. 

Contributory  Neoligrncb  ot  Parent,  when  Imputed  to  Child.  — If  a 
ohild  is  too  young  to  be  capable  of  taking  care  of  himself,  it  is  the  duty  of 
his  proper  custodian  to  care  for  him;  and  in  au  action  to  recover  for  injuries 
«aused  by  the  negligence  of  another,  if  his  custodian  was  guilty  of  negligence, 
that  negligence  is  imputed  to  the  child:  Casey  v.  Smith,  15*2  Mass.  294.  Cotu 
ira,  se*  Wymore  r.  Mahaska  County,  78  Iowa,  396;  16  Am.  St.  Rep.  449; 
Wetteru  U,  TeL  Ch.  t.  Hoffman,  80  Tex.  420;  26  Am.  St  Rep.  759. 
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Hopkins  v.  Bishop. 

[91  Michigan,  328.] 

Rbpletht  against  Officer  —  Demand. — An  owner  of  personal  property 
may  maintain  replevin,  without  prior  demand,  against  an  officer  who  ha» 
taken  it  under  attachment  or  execution  against  a  third  person  in  whose 
possession  it  was  found. 

Sale —  Chanqe  of  Pussession.  — When  there  is  not  such  a  change  of  pos- 
session aa  will  remove  the  presumption  that  the  sale  is  fraudulent,  it  is 
still  open  to  the  purchaser  to  show  that  the  sale  was  made  in  good  faith, 
and  without  any  intent  to  defraud  creditors. 

Sale  —  Temporary  Change  of  Possession  —  Bijrden  of  Proof. — When 
a  son  sells  a  stock  of  goods  to  his  father,  notifying  his  clerk  and  creditors 
of  the  sale,  and  deliveriiirr  the  key  of  the  store  to  the  purchaser,  there  is 
in  law  a  sufficient  immediate  delivery;  but  if  the  purchaser,  who  is  not 
a  merchant,  does  not  remain  in  the  store,  and  returns  the  key  thereof  to 
the  vendor  a  few  days  after  the  sale,  and  employs  him  to  sell  the  goods, 
BO  that,  so  far  as  outward  appearances  are  concerned,  the  son  is  running 
the  business  after  the  sale  the  same  as  before,  there  is  not  sucli  contin- 
ned  change  of  possession  as  will  remove  a  presumption  that  the  sale  is 
fraudulent;  and  the  burden  of  proof  is  upon  the  purchaser  to  show  that 
it  was  bona  fide  and  without  intent  to  defraud  creditors. 

Sales  —  Change  of  Possession  —  Employment  of  Vendor.  — When  a  son 
sells  his  father  a  stock  of  goods,  and  delivers  the  key  of  tlie  store  to  him, 
there  is  in  law  a  sutficient  immediate  delivery,  and  if  the  purchaser 
afterwards  goes  into  the  store  and  assumes  the  management,  the  mere 
fact  that  he  employs  the  vendor  to  assist  him  in  the  business  or  its  man- 
agement will  not  militate  against  his  actual  and  continued  possession  of 
the  goods. 

Sale  —  Continuity  of  Change  of  Possession.  —  Wiien  a  father  purchases 
a  stock  of  goods  from  his  son,  the  purchaser  need  not  remain  in  the  store 
and  personally  manage  the  business,  in  ord^r  to  constitute  such  change 
of  possession  as  will  make  the  sale  valid  against  creditors  of  the  vendor. 
He  may  employ  an  agent  to  manage  the  business,  but  he  cannot  select 
his  vendor  as  such  agent,  unless  something  is  done  to  give  the  public  bo 
understand  that  the  possession  of  the  vendor  is  the  possession  of  the 
purchaser,  and  that  there  has  been  an  open,  visible,  and  substantial 
change  in  the  possession  of  the  goods. 

JvBY  Trial  —  Practice.  — A  court  has  no  right  to  send  an  answer  to  the 
jury-room  to  a  question  propounded  in  writing  to  him  by  the  jurors, 
after  they  have  retired  to  deliberate  upou  their  verdict,  without  the 
consent  of  counsel  in  the  case. 

C  0.  Smedley,  for  tlie  appellant. 

D.  C.  LyUf  and  Stuart  and  Knappen,  for  the  respondent. 

Morse,  C.  J.  The  defendant,  as  sheriff  of  Kent  County, 
represents  in  this  litigation  attaching  creditors  of  Clinton 
H.  IJopkins,  a  son  of  the  plaintiff.  The  plaintiff  brought  re- 
plevin for  the  goods  attached,  and  recovered  judgment  in  the 
Kent  County  circuit  court. 
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It  was  shown  by  the  plaintiflF  on  the  trial  that  his  son,  who 
was  in  the  mercantile  business  at  Cedar  Springs,  was  unable 
to  meet  his  obligations,  and  that  plaintiff  was  signer  of  two 
notes,  with  his  son,  to  one  McBryer,  for  the  means  with  which 
to  engage  in  business.  These  notes  were  for  $1,000  and  $800, 
and  there  was  due  upon  them,  December  15, 1890,  $1,898.  On 
that  day  plaintiff  took  up  these  notes  and  gave  his  individual 
note  in  their  stead,  and  his  son  gave  him  a  bill  of  sale  of  the 
stock  and  fixtures  in  his  store,  estimated  to  be  worth  fifteen 
hundred  dollars.  The  book-accounts,  amounting  to  about 
seven  hundred  dollars,  and  what  cash  there  was  on  hand, 
were  retained  by  the  son.  Plaintiff  then  went  to  the  store 
with  his  son,  who  delivered  the  key  to  him,  and  informed  the 
clerk  that  plaintiff  was  thereafter  to  be  proprietor,  PlaintiflT 
then  hired  the  clerk  and  his  son  to  run  the  business  for 
him.  Two  days  thereafter,  the  attachment  levies  were  made. 
December  23,  1890,  plaintiff  replevied  without  making  any 
demand  for  the  goods. 

It  is  contended  that  a  demand  should  have  been  made,  as 
the  goods  were  found  in  the  possession  of  the  son,  Clinton  H. 
Hopkins,  against  whom  the  writs  of  attachment  ran.  Au- 
thorities are  cited  to  the  effect  that  where  property  seized  on 
attachment  or  execution  is  found  by  the  ofl&cer  in  the  actual 
custody  of  the  person  named  in  the  writ,  the  possession  under 
the  levy  is  lawful,  and  a  demand  is  necessary  before  replevin 
can  be  brought. 

In  this  state,  a  demand  before  suit  is  not  requisite,  if,  at  the 
time  of  the  levy,  the  goods  seized  are  the  property  of  the  per- 
son suing  in  replevin.  The  fact  that  such  goods  are  in  the 
lawful  possession  of  the  person  named  in  the  writ  of  attach- 
ment or  execution  does  not  affect  the  right  of  the  owner  as 
against  one  taking  possession  of  them  in  hostility  to  him. 
The  question  of  demand  before  suit  by  the  owner  to  regain 
possession  of  his  property  depends  upon  whether  the  taking 
was  lawful  as  against  him.  If  the  plaintiff  in  this  case  had  a 
right  to  recover  this  property  from  the  sheriff,  no  demand  was 
necessary.  The  sheriff  may  have,  in  good  faith,  levied  upon 
these  goods,  believing  them  to  be  the  property  of  Clinton  H, 
Hopkins;  but  as  the  right  of  plaintiff  to  regain  possession  of 
them  does  not  at  all  depend  upon  the  good  faith  of  the  officer 
in  taking  them,  there  is  no  good  reason,  as  shown  in  Trudn  v. 
Anderson,  10  Mich.  357,  81  Am.  Dec.  795,  for  a  demand  be- 
fore suit.     The  taking,  if  the  plaintiff  was  owner,  was  a  tres- 
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pass,  and  would  itself  have  constituted  a  conversion  in  trover 
without  proof  of  a  demand  and  refusal. 

There  are  several  assignments  of  error  to  the  refusal  of  the 
circuit  judge  to  give  defendant's  request  to  charge.  These 
requests  are  not  set  out  in  the  bill  of  exceptions,  nor  in  the 
printed  record,  except  as  they  appear  in  the  assignments  of 
error.  These  assignments  form  no  part  of  the  bill  of  excep- 
tions, and  we  cannot  presume  against  the  validity  of  a  judg- 
ment that  a  request  to  charge,  not  found  in  the  bill  of 
exceptions,  was  presented  to  the  circuit  judge,  from  the  mere 
fact  that  such  request  is  set  out  in  the  assignments  of  error. 
The  assignments,  therefore,  as  to  the  requests  not  given  by 
the  court  will  not  be  considered:  Lindner  v.  HinCj  84  Mich. 
612. 

It  is  assigned  as  error  that  the  circuit  judge  modified  the 
tenth  request  of  defendant,  which  was  as  follows:  "The  sale 
must  be  accompanied  by  an  actual  and  continued  change  of 
possession  as  well  as  a  nominal  and  constructive  change,  or 
the  transaction  will  be  deemed  fraudulent  as  against  credi- 
tors; and  a  construction  which  would  allow  the  vendor  or  as- 
signor of  a  stock  of  goods  to  continue  in  possession  thereof, 
and  to  sell  them  out  as  the  agent  of  the  purchaser  or  assignee, 
would  render  this  statutory  provision  for  the  prevention  and 
detection  of  frauds  a  mere  nullity," — by  adding  to  the  same: 
"  That  is,  if  you  should  find  that  Clinton  H.  Hopkins  was  left 
there  in  charge  of  the  goods,  to  sell  out,  as  a  mere  figure-head, 
and  there  was  not  an  honest  and  open  transfer." 

It  is  claimed  that  this  request,  as  presented,  was  good  law, 
and  applicable  to  the  case,  under  the  ruling  of  this  court  in 
Doyle  V.  Stevens,  4  Mich.  93;  citing  with  approval  the  lan- 
guage of  the  court  in  Butler  v.  Stoddard,  7  Paige,  166..  But 
it  was  held  in  Doyle  v.  Stevens,  4  Mich.  93,  that  if  there  was 
any  evidence  tending  to  show  an  open  outward  change  of  pos- 
session and  a  continuation  of  it,  it  would  be  a  question  of  fact 
for  a  jury.  In  this  case  the  transaction  between  the  plaintiff 
and  his  son  was  not  concealed  from  any  one.  The  day  the 
alleged  sale  took  place  the  fact  was  made  known  to  McBryer, 
who  was  a  creditor  to  the  extent  of  over  eighteen  hundred  dol- 
lars, and  the  clerk  in  the  store  was  made  acquainted  with  the 
change.  All  the  possession  that  could  have  been  taken  was 
taken,  except  the  putting  out  of  the  son  as  an  employee,  and 
the  going  in  of  the  plaintiff  to  manage  the  store  personally. 
The  plaintiff  was  not  a  merchant,  and  unless  he  was  pre- 
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eluded,  as  a  matter  of  law,  from  hiring  the  son  to  manage  the 
business  for  him,  the  question  whether  or  not  tliere  was  such 
a  change  of  possession  as  satisfied  the  statute  was  one  for  the 
jury  to  determine.  We  do  not  think  the  defendant  was  en- 
titled to  the  request  as  worded,  as  it  left  out  an  important 
element,  to  wit,  that  even  where  there  is  not  such  a  change  of 
possession  as  will  remove  the  presumption  that  the  sale  is 
fraudulent,  it  is  still  open  to  the  purchaser  to  show  that  the 
sale  was  made  in  good  faith,  and  without  any  intent  to  de- 
fraud creditors. 

But  it  is  further  contended  that  this  modification  of  tlie  re- 
quest placed  the  burden  of  proof  upon  the  defendant  to  show 
that  the  transfer  was  fraudulent  as  against  creditors,  when 
the  fact  appearing,  as  it  did,  that  the  son  was  left  in  the  full 
management  of  the  business  negatived  the  idea  of  an  actual 
and  continued  change  of  possession,  and  therefore  put  the 
burden,  under  the  statute  (Howell's  Statutes,  sec.  6190),  upon 
the  plaintiff.  And  in  this  connection  complaint  is  made  of 
the  charge  of  the  court  as  follows:  "  And,  indeed,  in  order  to 
constitute  a  valid  delivery  and  change  of  possession,  it  is  not 
necessary  that  the  buyer  himself  should  actually  have  ever 
been  present  in  the  store  or  where  the  property  is,  but  if  you 
believe  that  an  actual  sale  was  made  to  the  plaintiff,  he  could 
authorize  his  son  or  any  other  person  to  take  possession  for 
him  and  hold  possession." 

And  it  is  also  averred  that  the  statement  by  the  court  that 
the  burden  of  proof  was  upon  the  defendant  to  show  fraud  in 
this  case  also  tended  to  lead  the  jury  to  believe  that  it  was 
for  the  defendant,  under  the  circumstances  of  the  case,  to 
prove  that  the  transfer  was  a  fraudulent  one. 

A  careful  examination  of  the  charge  of  the  court  shows  that 
the  burden  of  proof  was  put  upon  the  defendant  to  show  that 
this  sale  was  fraudulent  as  against  creditors,  without  any 
reference  to  what  the  jury  might  find  as  a  fact  as  to  an  actual 
and  continued  change  of  possession  of  the  goods.  This  was 
error.  There  is  no  doubt  that  there  was  in  law  a  sullicient 
immediate  delivery;  and  if,  upon  the  delivery  of  the  key  to 
plaintiff,  he  had  gone  into  the  store  and  assumed  the  manage- 
ment of  it,  the  mere  fact  of  his  hiring  his  son  to  help  him  in 
the  business  or  the  management  of  it  would  not  have  militated 
against  his  "actual  and  continued  possession  "  under  the  stat- 
ute; but  there  was  testimony  tending  to  show  that  the  key  was 
returned  to  the  son  a  few  days  afterwards,  and  that,  so  far  as 
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any  outward  evidence  was  concerned,  the  son  was  running  the 
business  after  the  sale  the  same  as  before.  The  jury  should 
have  been  instructed  that  if  they  found  that  the  possession 
of  these  goods  was  not  actually  and  continually  in  the  plain- 
tiff from  the  delivery  up  to  the  tiine  of  the  levy,  then  it  was 
for  him  to  show  that  the  sale  was  an  honest  one.  It  would 
not  be  necessary  that  the  plaintiff  himself  should  remain  at 
the  store  and  personally  manage  the  business.  He  had  the 
right  to  select  an  agent  to  do  this  for  him.  But  he  could  not 
select  a  vendor  of  the  goods  as  such  agent,  unless  something 
was  done  to  give  the  public  to  understand  that  the  possession 
of  the  vendor  was  the  possession  of  the  plaintiff,  and  that  there 
had  been  a  change  in  the  ownership  of  the  goods.  This  change 
must  be  an  "open,  visible,  substantial"  one:  Clark  v.  Lee^  78 
Mich.  231. 

The  court  had  no  right  to  send  an  answer  to  the  jury-room 
to  a  question  propounded  in  writing  to  him  by  the  jurors,  after 
they  bad  retired  to  deliberate  upon  their  verdict,  without  the 
consent  of  counsel  in  the  case. 

The  judgment  is  reversed,  and  a  new  trial  granted,  with 
costs  of  this  court  to  defendant. 


Rbplevin  against  Officer,  when  It  will  Lie:  See  note  to  State  v.  Lav- 
ton,  9  Am.  St.  Rep.  44.  Demand  before  suit  is  necessary,  where  one  obtains 
possesaion  of  property  lawfully:  Oalvinv.  Bacon,  11  Me.  28;  25  Am.  Deo.  258; 
Sargent  v.  Sturm,  23  Cal.  359;  83  Am.  Dec.  118;  Velsian  v.  Lewis,  15  Or.  5.39; 
3  Am.  St.  Rep.  184;  but  ia  not  necessary  where  the  taking  of  the  property 
is  tortious:  Oalvin  v.  Bacon,  11  Me.  '28;  25  Am.  Dec.  258;  Sargent  v.  Sturm, 
23  Cal.  359;  83  Am.  Dec.  118;  or  where  the  person  in  charge  of  the  property 
disposes  of  it  without  authority,  notwithstanding  the  property  is  in  the  hands 
of  a  bona  fide  purchaa*  without  notice  of  the  owner's  title:  Trudo  v.  Ander- 
ton,  10  Mich.  357;  81  Am.  Dec.  795. 

Fbauddlent  Conveyances  —  Retention  of  Possession  of  Chattels  bt 
Seller.  — Whether  retention  of  possession  by  the  seller  of  chattels  is  fraud 
per  te,  or  only  evidence  of  fraud,  is  a  question  as  to  which  there  is  a  conSict  of 
authority.  The  cases  in  this  series  in  which  the  former  view  is  adopted  are 
StuHevant  v.  Ballard,  9  Johns.  337;  6  Am.  Deo.  281;  Hundley  v.  Webb,  3  J.  J. 
Marsh.  664;  20  Am.  Dec.  189;  Jennings  v.  CarUr,  2  VVeud.  446;  20  Am.  Dec. 
635;  Clark  v.  French,  23  Me.  221;  39  Am.  Dec.  618;  Brawn  v.  Keller,  43  Pa. 
St.  104;  82  Am.  Dec.  554;  Babb  v.  Clemson,  10  Serg.  &  R  419;  13  Am.  Dec 
684;  Thornton  v.  Darenport,  1  Scam.  296;  29  Am.  Dec.  358;  Born  v.  S/iaw, 
29  Pa.  St.  288;  72  Am.  Dec.  633;  Boardman  v.  Keeler,  1  Aikens,  158;  15 
Am.  Dec.  670;  Batchelder  v.  Carter,  2  Vt  168;  19  Am.  Dec.  707;  Streeper  v. 
BrJeert,  2  Wharfc.  302;  30  Am.  Dec.  258;  Crouch  v.  Carrier,  16  Conn.  505;  41 
Am.  Dec.  156;  Calkins  v.  Lockwood,  17  Conn.  154;  42  Am.  Dec.  7J9;  Waller 
r.  Todd,  3  Dana,  503;  28  Am.  Dec.  94;  Jarvit  v.  Davis,  14  B.  Mon.  424;  61 
Am.  Dea  166;  Renninger  v.  SpcUz,  128  Pa.  St.  524;  15  Am.  St.  Rep.  692; 
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Stephens  r.  Oifford,  137  Pa.  St.  219;  21  Am.  Sfc.  Rep.  868.  The  view  that 
the  possession  ia  only  prima  facie  evidence  of  fraud  is  adopted  in  Barrow  v. 
Paxton,  5  Johns.  258;  4  Am.  Dec.  354;  Beala  v.  Ouernsey,  8  Johns.  446;  5 
Am.  Dec.  343;  Mason  v.  Baker,  1  A.  K.  Marsh.  208;  10  Am.  Dec.  724;  Cat- 
ien  V.  Thompson,  3  Yerg.  475;  24  Am.  Dec.  587;  Briggs  v.  Parkman,  2  Met. 
253;  37  Am.  Dec.  89;  Shaddon  v.  Knott,  2  Swan,  358;  58  Am.  Dec.  63; 
Brooks  V.  Powers,  15  Mass.  244;  8  Am.  Dec.  99;  Richmond  v.  Crudiip,  Meigs, 
681;  33  Am.  Dec.  164;  Fleming  v.  Townseiid,  6  Ga.  103;  50  Am.  Dec.  318.  f 
In  many  states  the  question  has  been  settled  by  statute. 

Fraudolknt  Convetances  —  Temporary  PosaisssioN  bt  Vendbe. — ' 
Whichever  of  these  opposing  views  may  be  deemed  correct,  it  is  universally 
admitted  that  the  character  of  the  transaction  is  not  changed  by  a  temporary 
change  of  possession:  Moi-ria  v.  Hyde,  8  Vt.  352;  30  Am.  Dec.  475;  Mills  v. 
Warner,  19  Vt.  609;  47  Am.  Dec.  711.  Still  less  will  a  mere  formal  and 
constructive  taking  of  possession,  and  then  leaving  the  property  in  the  actual 
possession  of  the  vendor,  be  enough  to  exclude  a  presumption  of  fraud: 
Murch  V.  Swensen,  40  Minn.  42.  See  also,  generally,  the  extended  note  to 
Claflin  V.  Rosenberg,  97  Am.  Dec.  340-348. 

Emplotment  of  Seller,  how  Far  a  Badge  of  Fraud. — In  the  note 
to  Claflin  v.  Rosenberg,  97  Am.  Dec.  344,  will  be  found  some  authorities 
relating  to  the  question  whether  the  employment  of  the  former  owner 
as  agent  or  clerk  of  the  vendee  will  avoid  the  sale.  The  weight  of  author- 
ity seems  to  be  against  the  validity  of  such  an  arrangement:  Fiizjei-ald 
V.  Gorham,  4  Cal.  289;  60  Am.  Dec.  616;  Linn  v.  Wright,  18  Tex.  317;  70. 
Am.  Dec.  282;  Stephens  v.  Regenstem,  89  Ala.  561;  18  Am.  St  Rep.  156. 
The  decision  in  the  last-mentioned  case  is  based  upon  the  ground  that  "  one 
of  the  direct  results  of  the  sale  was,  that  by  the  agreement  the  failing  debtor 
secured  to  himself  a  paying  employment^  which,  but  for  the  sale  and  agree* 
meut,  be  could  not  have  had." 
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Trespass  —  What  Constitutes.  —  A  brother  who  assists  his  sister  and 
acts  under  her  direction  in  forcibly  removing  the  household  goods  of  her 
husband  from  the  house  of  the  latter  is  liable  to  him  in  trespass  there* 
for. 

Evidence  —  Cross-examination  of  Witne.ss. — In  an  action  of  trespass 
by  a  husband  against  his  wife's  brother  for  helping  her  in  forcibly  re- 
moving household  goods  from  the  husband's  house,  statements  made  by 
the  wife  at  the  time  of  the  removal,  but  not  in  the  presence  of  her  hus- 
band, cannot  be  drawn  out  on  the  cross-examination  of  a  witness  who 
has  not  testified  to  any  conversation  with  the  wife. 

T.  B.  Whitey  for  the  appellant. 

John  Power,  for  the  respondent. 

Grant,  J.     Action  of  trespass  de  bonis  asportatis.     Plaintiff 
had  verdict  and  judgment  for  the  value  of  the  goods  taken. 
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Plaintiff  was  a  householder  living  with  his  family,  which 
consisted  of  his  wife,  three  children,  and  his  mother-in-law. 
The  defendant  is  his  brother-in-law,  and  on  the  evening  of 
December  29,  1890,  went  to  the  plaintiff's  house.  A  fight,  the 
occasion  and  details  of  which  it  is  unnecessary  to  give,  oc- 
curred between  them.  Plaintiff,  evidently  getting  the  worst 
of  the  fight,  ran  away  from  the  house,  leaving  the  defendant 
there.  Mrs.  Burns,  the  defendant,  and  his  brother  then 
moved  the  household  goods  from  plaintiff's  house  to  the  de- 
fendant's, after  which  they  were  taken  by  Mrs.  Burns  to  her 
new  home. 

The  defendant  relies  upon  the  following  errors:  1.  The  cir- 
cuit judge  erred  in  rejecting  the  testimony  as  to  what  Mrs. 
Burns  said  when  she  was  assisting  in  removing  the  property 
in  question.  2.  The  circuit  judge  erred  in  making  the  sarcas- 
tic and  irrelevant  remark  in  relation  to  ''saving  the  property 
for  his  sister."  3.  The  court  erred  in  charging  the  jury  that  the 
defendant  is  liable  to  the  plaintiff  for  the  value  of  the  goods 
taken.  4.  The  court  erred  in  refusing  to  charge  the  jury  that 
if  they  found  the  goods  in  question  consisted  of  household 
furniture  and  provision,  used  by  the  plaintiff  and  his  wife  in 
their  housekeeping,  the  wife  had  a  joint  right  of  possession 
with  her  husband,  and,  as  such,  could  exercise  care  and  con- 
trol over  the  same.  5.  The  court  erred  in  refusing  to  charge 
the  jury  that  if  they  found  that  the  defendant  took  said  prop- 
erty and  carried  it  away  at  the  request  of  the  wife,  and  acted 
only  under  her  supervision  and  instruction,  and  with  her  aid 
and  assistance,  and  that  said  goods  had  never  been  out  of  the 
custody  and  control  of  the  wife,  the  plaintiff  could  not  recover 
in  this  action.  6.  The  court  erred  in  refusing  to  charge  the 
jury  that  there  was  no  cause  of  action  in  this  case,  and  in  not 
directing  them  to  bring  in  a  verdict  for  the  defendant. 

1.  The  principal  defense  was,  that  the  defendant  was  acting 
under  the  direction  of  Mrs.  Burns;  that  he  did  not  convert  the 
goods  to  his  own  use,  and  therefore  is  not  liable.  The  act  of 
removal  was  a  tort,  and  the  defendant  is  liable,  notwithstand- 
ing he  acted  under  the  direction  of  Mrs.  Burns.  The  learned 
circuit  judge  was  therefore  correct  in  instructing  the  jury  to 
render  a  verdict  for  the  plaintiff  for  the  value  of  the  goods 
taken.  If  Mrs.  Burns  had  a  just  cause  of  complaint  against 
her  husband,  the  law  provided  her  a  remedy  which  she  should 
have  followed.  The  defendant,  a  stranger,  had  no  right  to 
enter  the  plaintiff's  home,  drive  him  therefrom,  and  then  as- 
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sist  her  in  removing  the  property,  the  title  to  which  was  in 
him,  though  he  could  not  dispose  of  it  without  her  assent. 

2.  The  court  correctly  rejected  the  testimony  as  to  what 
Mrs.  Burns  said  when  the  property  was  being  removed.  The 
witness  saw  the  defendant  and  his  brother  loading  the  prop- 
erty on  a  sleigh,  and  had  a  converoation  with  them,  to  which 
he  had  testified.  He  had  not  testified  to  any  conversation 
with  Mrs.  Burns.  Defendant  sought  to  elicit  this  conversa- 
tion on  the  cross-examination  of  the  witness.  Plaintiff  was 
not  present,  and  nothing  that  she  then  said  could  have  justi- 
fied the  defendant's  action. 

3.  Mrs.  Burns  was  a  witness  for  the  plaintiff,  and  had  tes- 
tified to  the  conduct  of  the  defendant  on  the  occasion,  and 
that  he  had  kicked  over  the  table  and  broken  the  dishes, 
when  the  court  remarked,  "To  save  the  property,  I  suppose, 
for  his  sister."  Even  if  the  remark  were  error,  I  do  not  think 
it  80  prejudicial,  under  the  facts  in  this  case,  as  to  justify  a 
reversal.  The  only  question  left  to  the  jury  was  the  assess- 
ment of  damages. 

Judgment  affirmed.  

Trespass,  What  Constitctes. — Any  unlawful  interference  or  exercise 
of  dominion  with  respect  to  the  property,  by  which  the  owner  is  damnified, 
ia  a  trespass:  Phillips  v.  Hall,  8  Wend.  610;  24  Am.  Dec.  108;  Haythorn  v. 
Rmhforth,  19  N.  J.  L.  160;  38  Am.  Dec.  540.  In  trespass  all  are  liable  who 
participate  in  the  wrongful  act,  either  by  aiding  in,  advising,  or  assenting 
to  it:  Rom  v.  Fuller,  12  Vt.  265;  36  Am.  Dec.  342;  Briltainv.  McKay,  1  Ired. 
265;  35  Am.  Dec.  738;  Stale  v.  SmWi,  78  Me.  260;  57  Am.  Rep.  802.  To 
establish  the  liability  of  party  in  trespass,  committed  by  more  than  one,  it  ia 
only  necessary  to  show  that  he  participated  iu  the  wrong  done:  Allrtd  v. 
Braij,  41  Mo.  484;  97  Am.  Dec.  283;  or  that  he  was  present  at  the  conunia- 
sion  of  the  trespass,  and  in  aome  way  countenanced  or  approved  the  same: 
McMannua  v.  Lee,  43  Mo.  206;  97  Am.  Dec.  386. 

Cboss-examination  of  Witness. — A  defendant  has  no  right  to  cross* 
examine  plaintifif's  witness  aa  to  matters  of  defense  which  have  no  depend- 
ence upon  or  necessary  conuection  with  his  direct  testimony,  but  the 
defendant  must  make  the  witness  bis  oWn  witness  as  to  such  testimony: 
MiUhell  V.  Welch,  17  Pa.  St.  339;  55  Am.  Dec.  557.  Witness  may  not  be 
asked,  on  crosa-examination,  a  question  which  doea  not  tend  to  rebut,  im- 
peach, modify,  or  explain  any  of  his  testimony:  Atchiaan  etc  R.  R.  Co.  v. 
Oanls,  38  Kan.  608;  5  Am.  St.  Rep.  780.  But  cross-examination  as  to  new 
matter,  when  it  is  part  of  the  rea  geatce,  is  allowable:  Bank  v.  Fordyee,  9  Pa. 
St  275;  49  Am.  Dec.  561. 
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Lansing  Iron  and  Engine  Works  v.  Walker. 

[91  MICUIOAM,  409.] 
FiXTURKS —  CoNDlTtONAL  Salb.  —  When  a  portable  saw-mill  is  sold  to  tha 
owner  of  an  undivided  interest  in  a  farm,  with  permission  to  the  vendee 
to  take  and  nse  the  mill  thereon  and  in  adjacent  townships,  the  vendor 
retaining  the  title  and  right  of  possession  until  the  mill  is  fully  paid  for« 
and  the  vendee,  after  making  part  payment,  sets  up  the  mill  on  his  farm, 
bricking  in  and  arching  up  the  boiler,  setting  the  engine  on  brick- work  and 
bolting  it  thereto,  roofing  the  engine  and  boiler,  but  leaving  the  mill 
aad  carriage  uncovered,  they  do  not  thereby  become  fixtures  so  as  to 
pass  as  such  to  a  subsequent  purchaser  of  the  farm.  After  a  refusal  to 
pay  the  remainder  of  the  purchase  price,  he  U  liable  in  trover  lor  tha 
mill. 

Thomas  E.  BarJcworth,  for  the  appellant. 

Cdhill  and  Ostrander,  for  the  respondent. 

McGrath,  J.  In  November,  1886,  plaintiff  and  one  Myers 
entered  into  a  written  contract,  by  the  terms  of  which  plaintiff 
agreed  to  sell  to  Myers  "  one  stationary  Standard  sawing  rig, 
complete,  which  includes  one  30-horse-power  engine,  10x16; 
No.  5  boiler,  with  throttling  or  automatic  governor,  wliichever 
is  considered  best,  with  all  boiler  fixtures;  Standard  mill,  com- 
plete, with  54-inch  planer,  saw,  belting,  pipes,  and  connections, 
etc.;  and  one  picket-mill,  with  36-inch  solid  saw,  with  friction 
feed,  etc.,  rigged  for  cutting  pickets,  ^  in.  and  up,  with  proper 
shufting  and  pulleys,  to  run  with  or  without  the  above  Stan- 
dard saw-mill.  Said  machinery  to  be  ready  for  delivery  at 
the  Lansing   Iron  Works,  Lansing,  Mich.,  on  or  about  the 

28th  day  of  November,  1886 It  is  further  agreed  that 

the  title  and  right  of  possession  of  the  aforesaid  machinery 
shall  remain  in  the  above  first  party  until  the  price  is  paid  in 
full,  according  to  the  notes  accompanying  this  contract,  when 
the  same  shall  vest  in  the  party  of  the  second  part.  But  it  is 
also  agreed  that  the  second  party  may  take  said  machinery, 
when  completed  and  delivered,  and  run  the  same  in  the  town- 
ship of  Sandstone,  county  of  Jackson,  and  in  adjacent  town- 
ships, and  retain  and  use  it  so  long  as  he  takes  reasonable 
care  of  the  same,  and  is  not  in  default  in  any  of  his  payments 
as  herein  provided." 

Payments  were  to  be  made  under  said  contract,  $150  on  or 
before  the  delivery  of  the  macliinery,  $350  on  or  before  June 
1,  1887,  and  the  balance  in  two  annual  payments. 

Myers  paid  the  $150,  and  the  machinery  was  delivered  to 
him.     He  owned  an  undivided  interest  in  a  farm  in  the  town- 
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ship  of  Sandstone,  to  which  he  removed  the  machinery,  and 
f?et  it  up.  The  boiler  was  bricked  in  and  arched  up,  and  the 
engine  was  set  upon  brick-work,  and  bolted  down  to  the  foun- 
dation. The  boiler  and  engine  were  covered  over,  —  a  part 
with  a  board  roof  and  a  part  with  a  shingled  roof.  The  saw- 
mill and  carriage  were  uncovered.  In  February,  1888,  Myers 
conveyed  the  farm  by  quitclaim  deed  to  the  defendant,  and 
trover  is  brought  by  reason  of  the  refusal  to  pay  the  balance 
due  plaintifiF  under  the  agreement  between  plaintiff  and 
Myers.  The  court  directed  a  verdict  for  plaintifif  for  the 
amount  of  the  balance,  and  defendant  appeals. 

Defendant  contends  that  the  case  should  have  been  sub- 
mitted to  the  jury  upon  the  question  of  fact  raised  by  the  tes- 
timony as  to  wiiether  the  purchase  made  by  defendant  from 
Myers  was  one  made  in  good  faith  for  a  valuable  considera- 
tion, and  without  notice  of  any  claim  of  the  plaintifiF  against 
the  property  purchased. 

The  case  is  ruled  by  Adams  v.  Zee,  31  Mich.  440,  and  Rolh 
ertson  v.  Corsett,  39  Mich.  777. 

In  Adams  v.  Z««,  31  Mich.  440,  the  court  say:  "  All  the  time, 
therefore,  the  parties  have  had  title  to  the  machinery  distinct 
from  their  title  to  the  land,  and  this  fact  of  itself  is  conclusive 
that  the  former  was  personalty;  for,  to  constitute  a  fixture, 
there  must  not  only  be  physical  annexation  in  some  form  to 
the  realty,  but  there  must  be  unity  of  title,  so  that  a  conveyance 
of  the  realty  would  of  necessity  convey  the  fixture  also.  When 
the  ownership  of  the  land  is  in  one  person,  and  of  the  thing 
affixed  to  it  is  in  another,  and  in  its  nature  is  capable  of  sever- 
ance without  injury  to  the  former,  the  latter  cannot,  in  con- 
templation of  law,  become  a  part  of  the  former,  but  must 
necessarily  remain  distinct  property,  to  be  used  and  dealt  with 
as  personal  estate  only.  And  the  fact  that  the  owner  of  the 
thing  affixed  to  the  freehold  has  also  an  undivided  interest  in 
the  latter  cannot  render  the  former  a  fixture,  when  the  in- 
terests are  different  in  extent.  A  thing  cannot,  as  to  an  un- 
divided interest  therein,  be  real  estate,  and  as  to  another 
undivided  interest  be  personalty.  It  must  be  the  one  thing  or 
the  other.  And  the  position  which  is  taken  by  Lee  in  this  case 
involves  this  absurdity:  that  Kaufman,  at  the  time  when  he 
and  Kinney  were  severally  the  owners  of  an  undivided  half  of 
the  land,  might  have  sold  that,  and,  as  a  necessary  conse- 
quence, transferred  an  undivided  one  half  of  the  machinerj 
also,  though  the  whole  of  the  machinery  belonged  to  Kinnej 
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as  exclusive  owner.  This  would  be  the  necessary  result  if  the 
machinery  was  real  estate;  for  there  could  be  no  such  a  thing 
as  attaching  it  to  an  undivided  interest  in  the  land  only." 

In  Morrison  v.  Berry,  42  Mich.  389,  36  Am.  Rep.  446,  the 
ownership  of  the  land  and  of  the  thing  affixed  was  in  one  and 
the  same  person.  It  was  there  held  that  the  annexation  of 
the  thing  to  the  freehold  was  not  the  wrongful  act  of  the  land- 
owner, but  that,  by  act  and  intervention  of  the  claimant,  the 
article  became  a  part  of  the  freehold. 

In  Knoivlton  v.  Johnson,  37  Mich.  47,  T.  owned  the  land 
and  mill.  S.  was  the  lessee.  The  water-wheels  were  a  part 
of  the  structure.  Plaintiffs  furnished  the  water-wheels  to  S., 
with  the  understanding  that  they  were  to  be  put  in  the  mill, 
and  there  used;  and  against  the  objection  of  T.,  the  old 
wheels  were  taken  out  and  the  new  put  in.  Six  months 
afterwards,  S.  surrendered  his  lease,  and  T.  leased  to  M. 
T.  finally  sold  the  mill  property  to  defendant,  and  plaintiffs 
brought  trover.  The  court  say:  "The  plaintiffs  deliberately 
agreed  that  the  water-wheels  should  be  converted  in  all  out- 
ward aj)pearance  into  real  property,  and  they  thereby  put  it 
in  the  power  of  Trimmer  to  make  sale  of  the  wheels  as  part 
of  the  mill." 

In  the  present  case,  the  contract  of  sale  provided  for  the  use 
of  the  machinery,  not  only  in  the  township  of  Sandstone,  but 
in  adjoining  townships.  Myers  was  not  the  sole  owner  of  the 
land  upon  which  it  was  placed,  but  he  was  sole  owner  of  the 
interest  in  the  machinery,  and  operated  it  solely  in  his  own 
behalf.  The  structure  covering  the  boiler  and  engine  was  but 
a  temporary  one.  The  machinery  in  question  did  not  con- 
sist simply  of  a  pulley,  shaft,  or  wheel  which  was  to  be  at- 
tached to  other  machinery  already  a  part  of  a  saw-mill,  and 
as  such  a  part  of  the  realty,  but  it  was  a  complete  outfit,  de- 
signed by  the  agreement  to  be  portable.  There  was  nothing 
done  by  plaintiff  indicative  of  an  intent  to  permit  the  machin- 
ery to  be  so  annexed  to  realty  as  to  change  its  character. 
The  state  of  the  title  to  the  realty,  and  the  conduct  of  Myers 
regarding  the  machinery,  negatived  any  intent  ou  his  part  to 
allow  his  interest  in  the  machinery  to  be  absorbed  by  the 
owners  of  the  realty,  or  to  permit  it  to  be  merged.  The  cir- 
cumstances of  the  purchase  by  defendant  clearly  indicate 
that  he  took  the  entire  interest  in  this  machinery,  while  he 
took  but  an  undivided  interest  in  the  realty.  He  afterwards 
operated  the  machinery  as  sole  owner. 
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It  was  held  in  Wheeler  v.  Bedell,  40  Mich.  693,  696,  that 
there  is  no  universal  test  by  which  the  character  of  what  is 
claimed  to  be  a  fixture  can  be  determined  in  the  abstract; 
neither  the.  mode  of  annexation  nor  the  manner  of  use  is  in 
all  cases  conclusive.  It  must  usuully  depend  on  the  express 
or  implied  understanding  of  the  parties  concerned. 

In  Coleman  v.  Steams  Mfg.  Co.,  38  Mich.  30,  40,  the  court» 
commenting  upon  a  line  of  authorities  which  seem  to  regard 
the  manner  of  the  attachment  to  the  realty  as  the  test,  say: 
"This,  however,  is  a  very  extreme  view,  and  is  hardly  com- 
patible with  tlie  tenor  of  our  own  previous  decisions.  It  seems 
to  overlook  or  ignore  one  test,  and  frequently  the  most  impor- 
tant test,  namely,  the  intent  of  the  party  making  the  anneza- 
tion."     See  also  Manwaring  v.  JenisoUf  61  Mich.  117. 

The  judgment  is  affirmed. 


Fixtures,  What  are:  See  monographic  notes  to  Hunt  y.  Mullanphy,  14 
Am.  Dec.  303,  304;  Gray  v.  Holdship,  17  Am.  Dec.  686-696.  As  to  what  are 
regardetl  as  fixtures  so  as  to  pass  in  a  conveyance  of  the  realty,  see  discus- 
aion  at  the  close  of  the  opinion  in  Wadleigh  v.  Janvrin,  41  N.  H.  503;  77  Am. 
Dec.  780.  As  to  tests  for  determining  what  are  fixtures,  see  notes  to  Lath 
enaonv.  Standard  Soap  Co.,  13  Am.  St.  Rep.  15.3-156  (between  mortgagee  and 
purchaser);  Hop  io<  U  ililU  v.  Taunton  Sav.  Bunk,  15  Am.  St.  Rep.  239  (between 
mortLjagee  and  purchaser);  Roseville  Alta  Mining  Co.  v.  Iowa  Quick  Mining  Co., 
22  Ain.  St.  Rep.  376  (execution  sale).  By  the  term  "fixture,"  in  its  legal 
sense,  is  meant  something  so  attached  to  the  realty  as  to  become,  for  the  time 
being,  a  part  of  the  freehold,  as  contradistinguished  from  a  mere  chattel: 
Caiiia  v.  Ritter,  68  Md.  478;  6  Am.  St.  Rep.  467.  Physical  annexation  to 
realty  is  not,  without  more,  sufficient  to  change  the  character  of  personal 
property  from  a  chattel  to  a  fixture;  the  intention  of  the  parties  and  the  uses 
to  which  it  is  put  are  material  factors  in  the  determination  of  the  question: 
Atchison  etc.  R.  R.  Co.  v.  Morgan,  42  Kan.  23;  16  Am.  St.  Rep.  471.  As  be- 
tween  vendor  and  vendee,  articles  of  personalty  afiSxed  to  the  freehold  pass 
by  deed  to  the  latter,  and  the  intent  of  a  vendor  in  placing  a  saw-mill,  en- 
gine, and  boiler  upon  land  which  he  subsequently  conveys  is  not  competent 
to  vary  the  terms  of  the  deed:  Home  v.  Smith,  105  N.  C.  322;  18  Am.  St. 
Rep.  90.3.  Fixtures  become  part  of  the  realty  so  as  to  pass  to  a  bona  Jid« 
purciiaser  thereof,  who  has  no  notice  of  the  interest  of  a  third  person  therein; 
Tibbi'tla  V.  Home,  65  N.  H.  242;  23  Am.  St.  Rep.  31.  The  decision  of  the 
court  in  the  principal  case  would  probably  not  be  followed  in  a  good  many 
states;  but  there  is  no  lack  of  precedents  to  support  the  view  adopted:  See, 
for  example,  Hendy  v.  Dir.kerlioff,  57  Cal.  3;  40  Am.  Rep.  107;  Hunt  v.  MuU 
lanphy,  1  Mo.  508;  14  Am.  Dec.  300.  In  the  latter  case,  it  was  held  that  <i 
boiler  situate  in  a  house  on  mortgaged  premises,  made  of  copper,  and  built 
into  a  furnace  erected  for  that  purpose,  but  capable  of  removal  withont  in- 
jury to  the  building,  was  not  a  fixture,  as  between  mortgagor  and  mortgagee. 
The  conflict  of  opinion  as  to  what  are  to  be  deemed  fixtures,  when  the  ques- 
tion arises  between  vendor  and  vendee,  will,  we  think,  be  found  to  be  due  to 
the  difficulty  there  ia  in  deciding  what  weight  is  to  be  given  to  the  intention 
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aud  agreement  of  the  parties,  having  at  the  same  time  dne  regard  to  the 
presuinptioa  that  the  vendee  takes  all  the  visible  appurtenances  that  seem 
to  be  annexe<l  to  the  freehold.  There  is  a  very  full  review  of  the  anthoritiea 
on  this  vexed  subject  in  McRea  v.  Central  National  Bank,  66  N.  Y.  489;  quoted 
at  length  in  the  note  to  OUumwa  Woolen  Mill  v.  Hawley,  24  Am.  Rep.  726- 
732.  In  Hopewell  Milh  v.  Taunton  Sav.  Bank,  150  Mass.  619,  15  Am.  St. 
Rep.  235,  it  is  said  that  the  modern  tendency  is  to  make  the  question  as  to 
what  are  fixtures  "a  question  of  the  intention  with  which  the  chattel  was 
put  into  place,"  —  that  intention,  however,  being,  "not  the  undisclosed  pur* 
pose  of  the  actor,  but  the  intention  implied  and  manifested  by  tha  aok" 


Reynolds  v.  Schaffee. 

(91  MicuiOAM,  494.] 
Witnesses  —  Competency  oy  Wife.  — In  an  action  by  a  bnsband  for  ear* 
nally  debauching  and  knowing  his  wife  and  alienating  and  destroying 
her  affection  for  him,  she  is  not  a  competent  witness  in  his  behalL 

Section  7546  of  Howell's  Michigan  Statutes,  referred  to  in 
the  opinion,  is  as  followo:  "A  husband  shall  not  be  examined 
as  a  witness  for  or  against  his  wife  without  her  consent,  nor 
a  wife  for  or  against  her  husband  without  his  consent,  except 
in  cases  where  the  husband  or  wife  shall  be  a  party  to  the 
record  in  a  suit,  action,  or  proceeding  where  the  title  to  the 
separate  property  of  the  husband  or  wife  so  called  or  offered 
as  a  witness,  or  where  the  title  to  property  derived  from, 
through,  or  under  the  husband  or  wife  so  called  or  offered  as 
a  witness  shall  be  the  subject-matter  in  controversy  or  litiga- 
tion in  such  suit,  action,  or  proceeding,  in  opposition  to  the 
claim  or  interest  of  the  other  of  said  married  persons  who  is 
a  party  to  the  record  in  such  suit,  action,  or  proceeding;  and 
in  all  such  cases  such  husband  or  wife  who  makes  such  claim 
of  title,  or  under  or  from  whom  such  title  is  derived,  shall  be 
as  competent  to  testify  in  relation  to  said  separate  property 
and  the  title  thereto  without  the  consent  of  said  husband  or 
wife  who  is  a  party  to  the  record  in  such  suit,  action,  or  pro- 
ceeding as  though  such  marriage  relation  did  not  exist;  nor 
shall  either,  during  the  marriage,  or  afterward,  without  the 
consent  of  both,  be  examined  as  to  any  communication  made 
by  one  to  the  other  during  the  marriage;  but  in  any  action  or 
proceeding  instituted  by  the  husband  or  wife  in  consequence 
of  adultery,  the  husband  and  wife  shall  not  be  competent  to 
testify." 
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James  Van  lUeeck,  for  the  appellant. 

F.  L.  Prindle,  and  Cahill  and  OstrandeVj  for  the  respondent. 

Morse,  C.  J.  Plaintiff  sued  defendant  for  carnally  debauch- 
ing and  knowing  plaintiff's  wife,  Rhoda  Reynolds,  and  alien- 
ating and  destroying  her  affection  for  her  husband.  On  tho 
trial,  plaintiff  offered  his  wife  as  a  witness  in  his  behalf.  Upon 
objection  by  defendant's  counsel,  the  court  below  held  that 
she  was  not  a  competent  witness.  The  plaintiff  also  offered 
in  evidence  a  letter  written  to  him  by  his  said  wife,  previous 
to  the  wrongful  acts  of  the  defendant,  to  show  the  relation 
that  then  existed  between  plaintiff  and  wife.  This  offer  was 
rejected.  No  further  evidence  was  offered  by  plaintiff,  and 
the  court  directed  a  verdict  for  the  defendant. 

The  direction  was  right.  The  case  is  ruled  by  Mathews  v. 
Yerez,  48  Mich.  361,  where  it  is  held  that  the  wife  is  not  a 
competent  witness  for  her  husband  in  a  suit  of  this  kind.  See 
also  Howell's  Statutes,  sec.  7546. 

It  is  not  necessary  to  determine  whether  the  letter  was  ad- 
missible. It  could  have  no  force  in  the  case,  standing  alone, 
without  any  proof  of  the  criminal  conversatioQ. 

The  judgment  is  affirmed,  with  costs. 


Witnesses  —  Competenct  oj  Husband  or  Wits  nr  Acttoks  bt  Onk  ob 
THK  Oi'HEB.  — A  husband  is  incompetent  to  testify  in  a  civil  suit  in  which 
the  wife  ia  a  party:  Cramer  v.  Ji'/ord,  17  N.  J.  Eq.  367;  90  Am.  Deo.  594. 
Id  an  action  by  a  husband  for  enticing  away  his  wife,  he  may  give  in  eridence 
her  declarations,  made  shortly  before  the  seduction,  to  show  her  feelings 
toward  him  at  that  time;  but  it  is  erroneous  to  admit  on  this  ground  declara- 
tions  of  the  wife  concerning  the  words  and  acta  of  the  defendant,  and  tending 
to  prove  the  charges  against  him,  as  such  evidence  in  merely  hearsay:  Preston 
V.  Boivere,  13  Ohio  St.  1;  8*2  Am.  Dec.  430.  The  wife  is  an  incompetent  wit^ 
ness  against  the  husband  on  a  prosecution  against  him  for  incest  with  her 
daughter,  his  step-daughter:  Compton  v.  State,  13  Tex.  App.  271;  44  Am. 
Dec.  703.  In  an  action  for  damages  for  injuries  to  the  wife's  person,  the  hu8« 
band  has  an  interest,  and  the  wife  is  not  a  competent  witness:  Norfolk  etc 
R.  R.  Co.  V.  Prindle,  82  Va.  122.  The  husband  or  wife,  in  West  Virginia, 
under  the  statutes,  may  give  evidence  for  or  against  each  other  in  any  civil 
actinn,  except  that  tliey  may  not  disclose  confidential  communications  made 
during  marriage:  Pickens  v.  Knisely,  29  W.  Va.  1;  6  Am.  St  Rep.  622.  Th» 
same  rule  exists  in  Connecticut:  Merriam  r.  Hartford  etc  R.  R.  Co.f  20  Conn. 
354;  52  Am.  Deo.  344.  A  divorced  wife  is  a  competent  witness,  in  an  action 
for  criminal  conversation  brought  by  her  husband,  to  prove  criminal  inter- 
course  w.th  her  during  marriage:  Dickerman  r.  Oravet,  6  Cosh.  308;  63  Am. 
Dea  41,  and  note. 
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[91  Michigan,  527  ] 

FiRRS  —  Habits  ot  Employees.  —  In  an  action  against  a  mill-owner  to  re. 
cover  for  damages  caused  by  fire  spread  from  the  accidental  burning  of 
his  saw-mill,  evidence  that  the  fireman  and  engineer  of  the  mill  were  in 
the  habit  of  using  intoxicating  liquor,  and  were  occasionally  under  its 
influence,  is  inadmissible  to  show  negligence,  in  the  absence  of  proof 
that  such  liquor  habit  or  occasional  intoxication  had  any  bearing  upon 
the  origin  of  the  fire,  or  anything  to  do  toward  preventing  its  extinction. 

FiRKS  —  LiABiLiTT  FOR  —  Negligenck.  —  The  owner  of  a  saw-mill,  sur« 
ronnded  by  inflammable  material,  and  in  which  a  fire  is  liable  to  break 
out  at  any  time,  is  bound  to  exercise  only  such  care  to  prevent  the  de« 
St  ruction  of  surrounding  property  by  accidental  fire  starting  in  such 
mill  as  a  man  of  ordinary  prudence  and  caution,  under  all  the  circum- 
stances,  would  exercise  in  reference  to  property  of  the  same  kind  simi* 
larly  situated,  and  belonging  to  himself.  But  to  operate  such  mill 
without  any  appliances  or  means  at  all  to  extinguish  firea  is  negli- 
gence, as  matter  of  law. 

Fires  —  Duty  and  Liability  of  Mill-owner  in  Respect  to. — When 
fires  are  liable  to  originate  in  the  engine  or  boiler  rooms  of  a  saw-mill, 
and  the  construction  of  the  mill  is  such  that  the  surroundings  are  in» 
flammable,  so  that  fire  is  liable  to  spread  rapidly  when  once  ignited,  it 
is  incumbent  upon  the  person  operating  the  mill  to  take  care  that  fire 
shall  not  consume  it  and  spread  to  other  property,  by  keeping  on  hand, 
not  only  persons  to  watch  the  fire  and  keep  it  within  the  furnace,  but 
also  some  appliances  for  extinguishing  fire,  in  case  it  should  accidentally 
escape  and  ignite  some  part  of  the  building. 

Fires  —  Liability  of  Mill-owner  in  Respecjt  to.  —  In  an  action  to  re» 
cover  for  damages  to  adjacent  property,  caused  by  accidental  fire  origi- 
nating in  a  saw-mill,  evidence  of  the  practice  and  appliances  used  at  other 
similar  mills  at  different  places,  necessarily  under  difi^erent  conditions 
and  surroundings,  is  inadmissible  to  show  negligence  in  the  case  under 
consideration. 

Fires  —  Liability  of  Mill-owner  —  Expert  Evidence. — In  an  action 
to  recover  for  damages  to  surrounding  property,  caused  by  accidental 
fire  originating  in  a  saw-mill,  no  special  or  particular  knowledge  beyond 
that  presumably  open  to  a  jury  in  a  lumbering  country  is  required  to 
determine  what  means  would  be  safe  or  ordinarily  prudent  to  be  used 
to  put  out  fires  in  a  boiler-room  or  saw-mill  in  a  particular  case,  and  ex- 
pert evidence  on  this  subject  is  inadmissible. 

Expert  Evidence  should  be  Restricted  to  those  cases  where  its  use  is 
welluigh  indispensable  because  of  questions  of  science  or  skill  being  in> 
volved,  in  which  a  special  and  peculiar  knowledge  id  desired,  in  order  to 
arrive  at  the  exact  truth. 

FiREn  in  Mill  —  Liability—  Evidence. — In  an  action  to  recover  for 
damages  to  surrounding  property,  caused  by  accidental  fire  in  a  saw- 
mill, evidence  that  one  of  the  "hangers "in  the  boiler-room  of  such  mill 
was  charred  by  fire  several  years  previously  is  irrelevant,  and  inadmis- 
sible to  show  negligence  in  the  matter  under  consideration. 


R.  J.  Kelley,  for  the  appellant. 
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W.  E.  Depew  and  Frank  EmericTc^  for  the  respondent. 

Morse,  C.  J.  Plaintiff  sued  to  recover  for  the  value  of  cer- 
tain pine  lumber  alleged  to  have  been  destroyed  by  fire  through 
the  negligence  of  the  defendant.  The  plaintiff  had  verdict 
and  judgment  for  $2,636. 

Colwell  owned  the  only  gaw-mill  in  Harrisville,  Alcona 
County,  Michigan,  and  the  lumber  burned  was  piled  on  the 
docks,  that  ran  from  the  mill  out  into  the  lake.  This  lumber 
was  sawed  and  piled  upon  the  docks  by  Colwell  from  logs 
owned  by  plaintiff,  Colwell  receiving  a  certain  sura  per  thou- 
sand feet  for  sawing  and  piling.  This  lumber  was  on  the 
docks  awaiting  shipment.  The  fire  originated  in  the  boiler- 
room  of  defendant's  mill.  A  strong  wind  was  blowing  at  the 
time  from  the  direction  of  the  mill  towards  the  lumber.  The 
mill  was  burned,  and  the  fire  spreading  therefrom  consumed 
the  docks  and  lumber  upon  them.  No  fault  was  found  with 
the  construction  of  the  boiler-room,  and  the  question  of  de- 
fendant's negligence  was  submitted  to  the  jury  upon  two 
points:  1.  Was  the  defendant  negligent  in  knowingly  employ- 
ing an  engineer  and  fireman  in  the  mill  who  were  incompetent 
to  perform  their  duties  by  reason  of  their  use  of  intoxicating 
liquors?  2.  Was  the  defendant  negligent  in  not  having  the 
proper  appliances  in  the  mill  for  putting  out  fires  that  might 
arise  there? 

At  the  close  of  the  direct  evidence  on  the  part  of  the  plain- 
tiff, defendant's  counsel  moved  for  a  direction  to  the  jury  to 
find  a  verdict  for  the  defendant.  This  the  court  refused,  and, 
at  the  end  of  the  trial,  submitted  the  case  to  the  jury  upon 
the  two  propositions  stated  above. 

The  court  was  in  error  in  submitting  the  first  question  to 
the  jury.  There  was  testimony  tending  to  show  that  the  en- 
gineer and  fireman  were  in  the  habit  of  using  intoxicating 
liquors,  and  were  sometimes  seen  under  the  influence  of  such 
liquors}  but  such  liquor  habit  or  occasional  intoxication  was 
not  shown  to  have  had  any  bearing  whatever  upon  the  origin 
of  the  fire,  or  to  have  had  anything  to  do  towards  preventing 
its  extinction.  In  the  case  of  Cowley  v.  Colwell,  91  Mich.  537, 
which  was  argued  in  this  court  in  connection  with  this  case, 
and  which  was  an  action  for  lumber  destroyed  by  this  same 
fire,  the  circuit  judge,  correctly  as  we  think,  upon  nearly  if 
not  identically  the  same  evidence  as  in  this  case,  withdrew 
this  question  of  the  use  of  intoxicating  liquors  by  these  em- 
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ployeee  of  tlie  defendant  from  the  jury.  It  should  have  been 
withdrawn  in  this  case. 

In  the  boiler-room  of  defendant's  mill  there  was  a  water- 
tank  about  six  feet  high  and  five  or  six  feet  in  diameter,  filled 
with  water  from  a  pond  which  came  up  to  the  westerly  end  of 
the  mill.  The  tank  was  supplied  by  a  pipe  leading  from  the 
pond,  and  there  was  sufficient  head  to  keep  it  constantly  filled. 
On  the  northerly  side  of  the  saw-mill  was  a  grist-mill  run  by 
water,  and  the  sluice  for  waste  water  ran  between  the  two 
mills.  There  was  also  a  sluice  for  the  waste  water  of  the  mill- 
pond,  which  ran  directly  through  the  lower  part  of  the  saw- 
mill. The  water  was  conveyed  in  a  box  about  three  feet  wide 
by  two  feet  deep,  which  stream  of  water  was  running  through 
the  mill  at  the  time  of  the  fire.  At  the  time  of  the  fire  there 
were  four  or  five  pails  in  the  mill,  and  one  in  the  boiler-room, 
sitting  under  a  faucet  in  the  tank.  There  was  no  pump  in 
the  mill,  nor  any  hose,  at  the  time  of  the  fire,  although  hose 
had  been  in  use  before  that  time  for  wetting  down  the  boiler- 
room,  but  had  become  worn  and  useless. 

The  contention  of  plaintiff  on  the  trial  was,  that  there  should 
have  been  a  pony  pump  and  sufficient  hose  in  the  boiler-room 
to  throw  water  upon  the  walls,  and  that  if  there  had  been,  the 
fire  could  have  been  extinguished  when  first  discovered.  The 
declaration  averred  negligence  in  this  regard,  in  that  the  de- 
fendant "did  not  keep  upon  said  premises  any  hose,  or  pails, 
or  barrels  of  water,  or  axes,  or  the  like,  whereby,  on  the  day 
and  year  aforesaid  [July  6,  1888],  a  fire  having  broken  out 
upon  said  premises,  and  there  being  no  means  of  extinguish- 
ing the  same,  the  fire  was  communicated  to  the  said  lumber 
of  the  plaintiff,  and  the  same  was  wholly  lost  and  destroyed." 

This  is  a  peculiar  case.  No  negligence  is  charged  in  the 
origin  of  the  fire,  but  the  defendant  is  sought  to  be  held  liable 
because  he  neglected  to  keep  upon  his  premises  proper  and 
sufficient  appliances  to  prevent  the  spread  of  an  accidental 
fire  starting  upon  his  premises  and  within  the  inclosure  of 
his  boiler-room  in  his  mill.  Nearly  all  of  the  cases  found  in 
the  books  have  arisen  from  negligent  fires  communicated  from 
sparks  from  locomotives  and  steamboat  smoke-stacks,  or  from 
manufacturing  chimneys,  or  from  fires  set  out  in  the  open  air 
upon  the  premises  of  the  owner,  and  escaping  therefrom.  The 
question  here  is  a  new  and  novel  one  to  me.  If  there  is  any 
liability  here,  from  what  duty  does  it  arise?  and  what  is  the 
extent  of  the  duty,  if  there  be  one,  of  the  owner  of  a  house. 
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store,  barn,  mill,  or  other  building,  who  has  taken  every  and 
all  necessary  precaution  to  prevent  the  breaking  out  of  a  fire 
within  the  building,  to  keep  in  such  building  appliances  for 
extinguishing  fire,  and  to  prevent  its  spreading  to  the  property 
of  others?  Does  the  same  rule  apply  to  a  mill  that  would 
govern  the  case  of  a  store,  barn,  or  dwelling-house?  and  if  not, 
why  not? 

The  circuit  judge  instructed  the  jury  that  the  defendant,  in 
reference  to  the  property  of  the  plaintiff,  was  bound  to  exer- 
cise such  care,  and  no  more,  to  prevent  the  destruction  of  the 
same  by  fire  as  a  man  of  ordinary  prudence  and  caution,  under 
all  the  circumstances,  would  exercise  in  reference  to  property 
similarly  situated,  of  the  same  kind  and  character,  belonging 
to  himself;  that  he  was  not  obliged,  as  a  matter  of  law,  to  have 
a  pony  pump  or  hose  in  his  mill;  he  could  have  pails  if  he  saw 
fit,  provided  the  jury  found  that  pails  would  so  protect  from 
the  spread  of  fire,  that  an  ordinarily  prudent  man  would  have 
used  them  under  like  circumstances. 

The  claim  that  the  defendant  ought  to  have  had  a  pony 
pump  upon  his  premises  should  not  have  been  permitted  un- 
der the  pleadings,  as  there  was  no  allegation  in  the  declaration 
that  it  was  the  duty  of  defendant  to  have  such  a  pump,  or 
that  he  was  negligent  in  not  having  it;  nor  do  I  think  that 
he  was  obliged  to  have  and  keep  hose  in  the  mill,  under  the 
circumstances  of  its  situation  and  surroundings. 

After  much  research  I  have  been  unable  to  find  a  case  at 
all  like  the  present,  or  anything  in  the  text-books  bearing 
directly  on  the  question  involved  here.  If  a  fire  is  carefully 
set  and  maintained  within  one's  own  building,  in  the  manage- 
ment of  a  lawful  business,  and  all  proper  precaution  taken  to 
prevent  its  escape,  what  is  the  duty  of  the  owner  of  the  build- 
)ing,  in  case  fire  does  occur,  or  escape  by  accident,  as  to  keep- 
ing on  hand,  within  the  building,  appliances  to  prevent  the 
spread  of  such  fire,  and  to  extinguish  it  ? 

Under  the  old  common  law  of  England,  one  whose  house  or 
building  was  burned  by  accident  was  liable  for  the  destruc- 
tion of  his  neighbor's  property  caused  from  th*^  fire  conimuni- 
cated  from  such  burning  house  or  building.  This  rule  was  so 
manifestly  unjust  that  in  1707  Parliament  passed  an  act  pro- 
viding that  no  action  should  be  maintained  "agninst  any 
person  in  whose  house  or  chamber  any  fire  shall  accidentally 
begin"  :  6  Anne,  c.  31,  par.  67.  This  statute,  being  enacted 
before  the  separation  of  the  colonies  from  «he  mother  country, 
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is  generally  accepted  as  a  part  of  our  common  law.  In  1774 
this  statute  was  extended  to  fires  originating  in  a  "stable, 
barn,  or  other  building,"  or  on  the  estate  of  any  person:  14 
Geo.  III.,  c.  78,  par.  86.  This  last  statute  is  not  so  generally 
accepted  as  part  of  the  common  law  of  this  country  by  our 
courts.  It  is  said  in  Shearman  and  Redfield  on  Negligence, 
4th  ed.,  sec.  665,  that  both  of  these  statutes  are  part  of  our 
common  law;  but  it  is  held  in  some  of  the  states  that  the  latr 
ter  statute,  being  passed  on  the  eve  of  our  Revolution,  never 
became  a  part  of  our  common  law:  Spaulding  v.  Chicago  etc. 
R'y  Co.,  30  Wis.  110;  11  Am.  Rep.  550.  These  statutes,  how- 
ever, have  generally  been  held  to  relieve  the  owner  of  real 
property  from  the  consequences  of  the  spread  of  fire  from  his 
premises  only  in  cases  where  the  fire  results  from  pure  acci- 
dent, free  from  any  culpable  negligence:  fehearman  and  Red- 
field  on  Negligence,  4th  ed.,  sec.  665. 

I  an)  satisfied  that  in  case  of  a  dwelling-house  or  chamber 
there  could  be  no  liability  against  the  owner  for  property  de- 
stroyed by  a  fire  accidentally,  and  without  negligence,  begin- 
ning in  such  dwelling-house  because,  in  the  opinion  of  a  jury, 
he  did  not  keep  on  hand  at  all  times  proper  appliances  to  put 
out  a  fire,  in  case  one  should  accidentally  arise.  And  the 
same  rule  would  apply  to  stables,  barns,  and  outbuildings, 
where  fire  was  not  kept  for  the  purpose  of  manufacturing,  but 
for  domestic  uses.  But  I  am  inclined  to  think  there  is  a  dif- 
ference between  fires  kept  in  a  house  or  other  building  for 
domestic  purposes  and  fires  for  the  generation  of  steam  to  run 
machinery,  or  in  blast  and  other  furnaces  used  for  manufactur- 
ing purposes.  The  care  to  be  used  must  always  be  in  propor- 
tion to  the  risk  involved.  If  properly  and  carefully  set  and 
managed,  the  breaking  out  of  fire  in  dwelling-houses  and  build- 
ings used  for  domestic  purposes  is  an  uncommon  occurrence, 
and  one  not  to  be  generally  expected;  but  in  the  use  of  fire  for 
manufacturing  purposes  the  risk  is  greater,  and  constant  care 
is  in  some  cases  required  to  prevent  its  escape,  and  accidental 
fires  are  more  frequent.  If,  therefore,  fires  are  liable  to  ori- 
ginate in  engine  and  boiler  rooms,  and  the  construction  cf  the 
mill  is  such  that  the  surroundings  are  inflammable,  so  that 
the  fire  is  liable  to  spread  rapidly  when  once  ignited,  it  would 
be  incumbent  upon  the  person  operating  the  mill  to  take  care 
that  the  fire  should  not  consume  the  mill,  and  spread  toother 
property,  by  keeping  on  hand,  not  only  persons  to  watch  the 
fire  and  keep  it  within  the  furnace,  but  some  appliances  f<^ 
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extinguishing  fire  in  case  it  should  accidentally  escape  and 
ignite  some  part  of  the  building.  The  fire  in  the  boiler  or  en- 
gine room  should  not  only  be  well  guarded  to  prevent  acci- 
dental fires,  but  some  provisions  ought  to  be  made  to  prevent 
such  fires  spreading,  and  to  extinguish  thera.  This  would 
suggest  itself,  it  seems  to  me,  to  an  ordinarily  prudent  man  in 
the  care  of  his  own  property. 

"The  careful  setting  and  keeping  of  fires  in  one's  dwelling- 
house,  shop,  field,  or  elsewhere,  for  a  useful  purpose,  creates 
no  liability  to  another  injured  by  its  spreading,  through  some 
accident  not  reasonably  to  be  anticipated.  But  a  fire  set  or 
looked  after  negligently,  if  by  reason  of  such  negligence  it 
communicates  to  a  neighbor's  property  and  destroys  it,  will 
give  the  neighbor  an  action  for  the  damages":  Bishop  on 
Non-Contract  Law,  sec.  833. 

Could  this  fire  in  the  boiler-room  of  defendant  be  said  to  be 
well  guarded  and  kept,  unless  some  appliances  were  there  for 
the  purpose  of  speedily  extinguishing  accidental  fires  in  such 
room?  I  think  not.  And  if  any  means  or  appliances  for 
such  purpose  were  required,  then  they  must  be  such  as  an 
ordinarily  prudent  man  would  have  provided  under  like  cir- 
cumstances. 

The  nearest  case  to  the  present  that  I  have  been  able  to 
find  is  that  of  Hauch  v.  Hernandez^  41  La.  Ann.  992.  In  that 
case  fire  was  communicated  from  a  porcelain  factory  to  the 
saw-mill  of  plaintiff,  destroying  it.  Held,  that  the  owners  of 
the  factory  were  liable.  The  furnace  and  kiln  of  the  factory 
were  well  constructed,  of  the  best  materials.  The  equipments 
for  extinguishing  fires  were  about  the  premises,  though  it  was 
shown  in  the  proofs  that  part  of  them  were  out  of  order.  The 
court  said  that  the  defendants  in  the  construction  of  their 
works  seemed  to  have  done  all  that  was  required  and  neces- 
sary for  the  protection  of  their  own  and  their  neighbors'  prop- 
erty. It  was  shown  that  there  were  partitions  built  of  dry 
pine  lumber  not  far  from  the  walls  of  the  kiln.  It  was  also 
shown  th:it  the  greatest  care  and  watchfulness  were  required 
about  the  kiln  from  the  time  of  ceasing  the  feeding  of  the 
fires,  wiien  the  mouths  of  the  furnace  were  closed,  and  the 
heat  was  at  its  intensity,  until  it  was  cooled.  Upon  the  day 
of  the  fire,  after  the  furnace  doors  were  closed,  the  watchmen 
left  the  building.  This  was  held  to  be  negligence.  The  fire 
evidently  originated  from  the  heat  of  the  kiln  igniting  the 
partition.     The  fire  broke  out  in  this  wood-work,  about  ten  feet 
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from  the  kiln,  and  was  caused  by  the  excessive  heat  from  the 
kiln.  It  is  said  that  it  was  the  duty  of  the  defendants  to  have 
the  kiln  and  furnace  guarded  by  experienced  employees  dur- 
ing this  critical  time  of  intense  heat,  but  the  proofs  showed  an 
abandonment  of  the  premises  by  the  watchmen,  which  was 
negligence. 

If  the  abandonment  of  the  premises  by  watchmen  at  the 
time  was  negligence,  would  it  not  also  have  been  negligence 
if  the  watchmen  had  remained  at  their  posts,  but  been  pro- 
vided with  no  means  of  extinguishing  a  fire  which  was  likely 
to  occur  from  the  action  of  the  heat  upon  this  dry  wood-work? 
So  in  the  case  of  a  saw-mill  like  the  one  operated  by  defend- 
ant in  the  case  before  us,  where  it  is  reasonably  to  be  antici- 
pated that  fires  may  break  out,  ought  there  not  to  be  some 
appliances  to  put  them  out?  It  is  clear  to  me  that  to  operate 
such  a  mill  without  any  appliances,  or  any  means  at  all,  to 
extinguish  fires  would  be  negligence,  as  a  matter  of  law.  And 
if  means  are  provided,  they  should  be  such  as  an  ordinarily 
prudent  man  would  use,  having  due  regard  to  the  safety  of 
his  own  property  and  that  of  his  neighbors,  and  considering 
the  situation  and  surroundings  of  his  mill.  The  court,  there- 
fore, did  not  err  in  refusing  to  direct  a  verdict  for  the  defend- 
ant. 

The  plaintiff  was  permitted  to  show  that  the  usual  means 
employed  in  saw-mills  at  Au  Sable  was  by  using  the  water- 
works and  keeping  hose,  and  that  in  Springport  and  Green- 
bush  they  had  a  "pail  brigade."  This  was  error.  The 
defendant's  liability  in  any  event  could  not  be  governed  by 
the  practice  in  other  mills  at  other  places,  necessarily  under 
difi'erent  conditions  and  surroundings;  nor  would  it,  in  my 
opinion,  be  competent  to  show  how  another  mill,  if  situated 
exactly  as  this  one  was,  was  equipped  and  protected  against 
fire.  There  is  nothing  so  uncommon  about  the  knowledge  of 
the  spread  of  fire,  or  the  construction  of  a  saw-mill  like  this 
one,  as  to  warrant  expert  evidence  as  to  what  means  an  ordi- 
narily prudent  man  would  take  to  prevent  the  spreading  of 
fire  in  such  a  mill  to  save  his  own  property.  The  jury,  upon 
being  made  acquainted  with  the  construction  of  the  saw-mill, 
its  location  and  surroundings,  were  competent  to  judge  of  the 
proper  appliances  to  be  used  by  an  ordinarily  careful  man  in 
the  extinguishment  of  accidental  fires  liable  to  occur  in  this 
boiler-room.     What  was  done  in  this  regard  in  other  milU 
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was  irrelevant,  and  could  have  no  effect  other  than  to  mislead 
the  jury  and  prejudice  the  defendant's  case. 

A  witness  was  allowed  to  testify  that,  in  the  same  month 
and  year  of  this  fire,  at  the  mills  in  the  city  of  Alpena,  as  a 
rule,  the  appliances  for  fire  protection  were  a  force-pump  and 
hose,  "  and  certainly  barrels  of  water  and  pails  would  be 
needed."  Witnesses  were  also  permitted  to  give  their  opin- 
ions whether  it  would  be  safe  to  operate  the  engine-room  of 
defendant's  mill  without  having  any  appliances,  "any  hose 
or  other  appliance,  except,  possibly,  a  couple  of  pails,  to  put 
out  fire."  As  before  said,  tliis  was  not  a  question  for  expert 
evidence  or  opinion  of  witnesses.  It  does  not  require  any 
special  or  particular  knowledge,  beyond  that  presumably  open 
to  a  jury  in  a  lumbering  country,  to  determine  what  means 
would  be  safe  or  ordinarily  prudent  to  be  used  to  put  out  fires 
in  a  boiler-room  or  mill  like  that  of  the  defendant  in  this 
case.  It  is  best  to  limit  expert  testimony  to  its  proper  uses, 
since  it  is  not  now  held  in  the  highest  esteem;  nor  has  it  been 
found  to  be  free  from  the  infirmities  and  temptations  that  be- 
long to  human  nature.  And  since  a  man's  opinion  cannot  be 
met  and  tested,  as  could  his  testimony  to  the  existence  of  a 
fact,  expert  evidence,  while  useful  in  many  cases,  is  danger- 
ous in  all,  and  should  be  restricted,  for  the  purpose  of  accu- 
racy in  determining  the  truth,  which  is  the  aim  of  all  judicial 
investigation,  to  those  cases  where  its  use  is  wellnigh  indis- 
pensable because  of  questions  of  science  or  skill  being  in- 
volved, in  which  a  special  and  peculiar  knowledge  is  desired, 
in  order  to  arrive  at  the  truth. 

There  was  also  error  in  permitting  a  witness  to  testify  that 
one  of  the  hangers  in  the  boiler-room  of  this  mill  was  charred 
by  fire  in  1884  or  1885.  Such  fact  had  no  possible  legitimate 
bearing  upon  the  issue,  and  its  admission  in  evidence  was  to 
defendant's  prejudice.  The  judgment  is  reversed,  and  a  new 
trial  granted,  with  costs  of  this  court  to  defendant. 


Fires,  liiability  of  Private  Person  for.* 
Oeneral  Principlts.  —  The  general  rule  is  well  settled  that  when  a  private 
owner  of  property  sets  out  fire  upon  his  own  premises  for  a  lawful  purpose^ 
or  a  fire  accidentally  starts  thereon,  be  is  not  liable  for  the  damage  caused  by 

*  REFEREMCK  TO  MONOGBAPUIC  NOTES. 

Fire,  common  carrier,  liabiUty  for  loss  occasioned  bj:  81  Am.  Doo.  6M-SS8. 

Liability  of  lailroad  compauies  for:  88  Am.  Dec.  70-79. 

Lou  by,  what  Included  within:  45  Am.  Dec.  657-661. 

Statutes  autnoriziug  destruction  of  property  in  case  of:  47  Am.  !>••  wusut 
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its  commnnicatton  to  the  property  of  another,  unless  it  started  through  his 
negli>{ence,  or  he  failed  to  use  onlinary  skill  and  care  in  controlling  or  ex. 
tinguijhing  it:  Sweeney  v.  Merrill,  38  Kan.  21(5;  5  Am.  St  Rep.  734;  Clark  v. 
Foot,  8  JohiiB.  421;  Bennett  v.  SctUt,  18  Barb.  347;  Miller  v.  Martin,  16  Mo. 
60S;  57  Am.  Dec.  242;  Fahn  v.  Reichart,  8  Wis.  255;  76  Am.  Dec.  237; 
Stiiart  V.  Hatoley,  22  Barb.  619;  Calkins  v.  Barger,  44  Barb.  424;  Filliter  v. 
Phippard,  11  Q.  B.  347. 

Preaumjtlion  as  to  Negligence.  —  The  destruction  of  property  by  fire,  either 
upon  the  premises  where  it  starts  or  is  kindled,  or  on  other  property  to  which 
it  is  coiinnuuicated,  does  not  raise  a  presumption  of  negligence,  either  in  the 
kindling  or  management  of  the  fire:  Catron  v.  Nichols,  81  Mo.  80;  51  Am. 
Rep.  222;  Landing  v.  Stone,  37  Barb.  15;  Bryan  v.  Fowler,  70  N.  C.  596.  In 
all  such  cases  the  burden  of  proof  is  upon  the  plaintiff  to  show  that  the  dam- 
age was  caused  by  the  negligence  of  the  party  kindling  the  fire:  Sturgia  v. 
Bobbins,  62  Me.  289;  Bnchelder  v.  Heagan,  18  Me.  32;  Burbank  v.  Betlvel 
Steam  Mill  Co.,  75  Me.  373;  46  Am.  Rep.  400;  Tourtellot  v.  Ro^ehrook,  11 
Met.  400;  Rend  v.  Penmylmnia  R.  R.  Co.,  44  N.  J.  L.  280;  McCnlly  v. 
Clarke,  40  Pa.  St.  399;  80  Am.  Dec.  584.  Whether  there  was  negligence  ia 
a  question  of  fact  for  the  jury  to  determine:  Powers  v.  Craig,  22  Neb.  621; 
McCuUy  V.  Clarke,  40  Pa.  St.  399;  80  Am.  Dec.  584;  Jordan  v.  Lassiter,  6 
Joues,  130;  Dewey  v.  Leonard,  14  Minn.  153;  De  France  v.  Spencer,  2  G.  Greene, 
462;  52  Am.  Dec.  533. 

Illustrations. — Tested  by  the  principles  hereinbefore  stated,  it  has  been 
determined  that  when  tire  emanating  from  a  fire-pit,  nsed  by  the  owner  of  a 
saw-mill  for  the  purpose  of  burning  his  refuse,  is  communicated  to  another's 
pro[)erty  by  a  sudden  shifting  and  increase  in  the  violence  of  the  wind,  the 
mill-owner  is  not  liable  for  the  consequences,  in  the  absence  of  proof  that  he 
did  not  take  proper  precautions  to  watch  and  guard  tiie  fire  to  prevent  its 
escape,  or  that  the  w^ind  was  blowing  with  such  violence  as  to  render  it  im- 
prudent to  start  the  fire  when  it  was  kindled:  Polzen  v.  Morse,  91  Mich.  208. 
Putting  ashes  in  a  wooden  barrel,  in  violation  of  a  city  ordinance,  is  not  negli- 
gence, as  a  matter  of  law,  though  the  barrel,  taking  fire  from  the  ashes,  com- 
nmnicates  with  adjacent  property  and  destroys  it.  In  such  case  negligence 
is  a  question  of  fact:  Cook  v.  Johnston,  58  Mich.  437;  55  Am.  Rep.  703.  But 
when  a  fire  is  started  by  a  tenant  by  reason  of  his  permitting  a  fire  to  be 
maintained  in  a  barn,  in  a  stove,  the  vent  of  which  is  by  a  stove-pipe  passing 
through  a  hole  in  the  barn  roof,  there  is  such  negligence  on  the  part  of  the 
tenant  as  will  make  him  liable  for  the  burning  of  the  barn  and  surrounding 
buildings:  Dorr  v.  Harkness,  49  N.  J.  L.  571;  60  Am.  Rep.  656.  When  a  per- 
son is  engaged  in  thrasliing  grain  with  a  steam-thrasher,  he  is  liable  for  the 
value  of  stacks  of  grain  burned  by  fire  communicated  from  the  thrasher,  and  re- 
sulting from  continuing  to  run  it  without  the  consent  of  the  owner  of  the  grain, 
and  in  his  absence,  after  an  increase  in  the  violence  of  the  wind,  would  make 
it  appnrent  to  an  ordinarily  prudent  man  that  there  would  be  danger  of  firing 
the  stacks  of  grain  by  continuing  to  thrash  while  the  wind  was  so  blowing: 
Collins  V.  Oroseclose,  40  Ind.  414.  A  porcelain  factory,  or  furnace  of  any  kind 
requiring  great  heat  in  its  operation,  is  dangerous  to  adjoining  property,  and 
requires  a  degree  of  care  in  its  management  proportionate  to  its  danger;  and 
it  is  negligence  on  the  part  of  the  owner  of  such  a  factory  to  leave  his  kiln  un- 
attended from  the  time  he  ceases  feeding  the  fires,  if  the  heat  is  very  great, 
until  the  kiln  cools,  requiring  from  twelve  to  fifteen  hours;  and  if,  during 
this  time,  the  factory  takes  fire  from  the  kiln,  and  the  factory  in  turn  com- 
municates the  fire  to  an  adjoining  saw-mill,  and  destroys  it,  the  owner  of  the 
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factory  is  liable  in  damages:  Uauch  v.  Hernandez,  41  La.  Ann.  992.  Wliea 
one  negligently,  but  accidentally,  sets  his  building  on  fire,  and  the  fire,  by 
force  of  a  violent  wind,  is  carried  to  the  building  of  another,  the  party  first 
setting  the  tire  is  not  liable  for  the  damage  caused  thereby  to  another.  The 
wind,  and  not  negligence,  is  the  proximate  cause  of  the  damage:  Pennsyl- 
vania Co.  V.   Whitlock,  99  Ind.  16;  50  Am.  Rep.  71. 

Clearing  Land.  — The  general  propositions  of  law  above  set  forth  have  been 
universally  applied  to  actions  for  damages,  arising  from  the  spread  of  fire 
kindled  to  clear  land.  The  owner  or  occupant  of  laud  has  an  undeniable 
right  to  burn  the  fallow  and  wood  thereon,  in  accordance  with  the  custom  of 
the  country,  for  the  purpose  of  bringing  the  land  into  cultivation.  A  fire 
kindled  for  this  purpose  is  lawful,  and  the  owner  or  occupant  upon  v.'hose 
land  it  originates  is  not  liable  for  the  damages  to  another  caused  thereby, 
ia  the  absence  of  some  act  or  default,  or  some  other  circumstance  making 
the  act  of  starting  the  fire  negligent  in  itself:  Gamier  v.  Porter,  90  Cal,  105; 
Miller  V.  Martin,  16  Mo.  508;  57  Am.  Rep.  242;  Clark  v.  Foot,  8  Johns.  421; 
Bennett  v.  Scutt,  18  Barb.  347;  Fahn  v.  Reichart,  8  Wis.  255;  76  Am.  Dec. 
237;  Russell  v.  Reagan,  34  Mo.  App.  242;  Kahle  v.  Hobein,  30  Mo.  App.  472. 
When  a  private  person  sets  fire  to  his  fallow,  wood,  or  timber  for  the  pur- 
pose of  bringing  his  land  into  cultivation,  and  the  wind  rises,  causing  the 
flames  to  spread,  and  communicate  the  fire  to  his  neighbor's  land,  and  the  crops 
or  other  property  of  the  latter  are  thereby  destroyed,  no  action  will  lie  with- 
out proof  of  negligence  or  misconduct  on  the  part  of  the  person  building  the 
fire.  The  mere  fact  that  it  was  set  in  a  dry  time  does  not  of  itself  establish 
negligence:  Stewart  v.  Hawley,  22  Barb.  619;  Sweeney  v  .Merrill,  38  Kan,  216; 
6  Am.  St.  Rep.  734;  Averitt  v.  Murrell,  4  Jones,  323.  Nor  does  the  fact 
that  the  person  kindling  the  fire  left  home  without  leaving  any  one  to  watch 
the  fire,  and  was  absent  when  the  adjoining  property  was  burned,  show 
negligence  or  carelessness  on  his  part,  if  he  had  no  reason  to  appreiiend  a 
sudden  change  in  the  weather  and  the  rising  of  the  wind  at  the  tinie  he  left 
home:  Calkins  v.  Barger,  44  Barb.  424.  No  presumption  of  negligence  arises 
from  the  mere  fact  of  the  fire,  and  the  bunlen  of  proof  is  always  upon  the 
plaintiff  to  show  that  there  was  negligence  in  kindling  the  fire,  or  want  of 
due  care  in  seeking  to  control  its  communication  to  adjoining  property: 
Sturgis  v.  Robbins,  62  Me.  289;  Bachelder  v.  Heagan,  18  Me.  32;  McCully  v. 
Clarke,  40  Pa.  St.  399;  80  Am.  Dec.  584. 

(Question  of  Negligence  iafor  the  Jury.  — The  question  of  negligence  is  one  of 
fact  for  the  jury  to  determine,  and  tiie  proper  subject  of  inquiry  is.  Did  the 
person  starting  the  fire  use  such  care,  cauti<m,  and  diligence  as  a  prudent  and 
reasonable  man  would  have  exercised  under  the  circumstances  to  prevent  dam- 
age to  others?  Dewey  v.  Leonard,  14  Minn.  153;  McCully  v.  Clarke,  40  Pa.  St. 
399;  80  Am.  Dec.  584.  In  Catron  v.  Nichols,  81  Mo.  80,  51  Am.  Rep.  222, 
the  court  said:  "A  farmer  has  an  undoubted  right  to  set  out  a  fire  in  order 
to  prepare  his  land  for  cultivation,  and  if  he  does  so  with  the  requisite  degree 
of  care,  and  prudently  manages  the  same  after  it  is  set  out,  he  cannot  ba 
held  liable  for  any  accidental  or  unavoidable  injury  occasioned  tlierehy; 
and  the  burden  is  on  him  who  avers  that  such  fire  was  negligently  kindled 
or  carelessly  managed  to  prove  such  negligence  or  want  of  care." 

One  who  purposely  starts  a  fire  upon  his  own  premises,  for  the  purpose  of 
clearing  it  or  fitting  it  for  the  plow,  must  certainly  use  ordinary  care  to  con- 
fine it  to  his  own  land,  and  to  prevent  its  spread  to  or  upon  the  land  of  otlu  rn, 
to  their  injury  or  damage:  Hanlon  v.  Ingram,  1  Iowa,  108;  Ilewey  v.  Noiirse, 
64  Me.  256;  Dewey  v.  Leonard,  14  Minn.   153;  Johnson  v.  Barber,  5  Giluu 
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425;  60  Am.  Deo.  416;  and  althongh  a  person  may  barn  the  grass  and  stub- 
ble on  his  own  land,  he  is  not  at  liberty  to  do  so,  to  the  injury  of  his  neighbor 
by  spread  of  the  fire,  when,  on  account  of  the  time,  manner,  or  circum- 
stances,  it  would  appear  probable  to  an  ordinarily  reasonable  man,  exercis* 
ing  due  caution,  that  such  danger  to  others  might  follow:  Dewey  v.  Leonard, 
14  Minn.  153.  But  if  due  diligeuce  is  used  in  firing  the  land,  and,  notwith- 
standing, on  account  of  inevitable  accident,  the  fire  escapes,  to  the  injury  of 
an  adjoining  owner,  the  party  setting  the  fire  is  not  liable:  Miller  v.  Martin, 
16  Mo.  608;  67  Am.  Deo.  242.  Eence  it  is  negligence  to  set  fire  to  rubbish 
or  brush  on  one's  land  while  the  wood  cut  ofif  the  land,  and  belonging  to 
another  person,  is  lawfully  lying  thereon,  without  giving  the  latter  an  oppor- 
tunity to  remove  it:  Jordan  y.  WycUt,  4  Gratt.  151;  47  Am.  Deo.  720.  But 
it  seems  that  after  giving  reasonable  notice  to  the  owner  of  the  wood  of  an 
intention  to  burn  the  brush,  and  to  remove  the  wood,  the  owner  of  the  land 
may  fire  the  brush  thereon  without  being  liable  for  any  consequent  injury  to 
the  wood  still  remaining:  Bennett  v.  Scutt,  18  Barb.  347. 

Instances  qf  Liability.  — Setting;  fire  to  a  log-heap  on  a  calm  morning,  in 
dry  weather,  within  a  few  yards  of  a  fence,  and  connected  therewith  by  a 
dead  pine  tree  and  dry  rubbish,  by  which  the  fire  is  communicated  to  adjoin- 
ing property,  is  such  negligence  as  will  make  the  party  setting  the  fire  liable 
in  damages  to  the  adjoining  owner:  Garrett  v.  Freeman,  6  Jones,  78.  So 
when  a  party  makes  a  lire  for  a  necessary  purpose  upon  or  near  the  grounds 
of  another,  but  negligently  leaves  it  with  combustible  material  about  it,  and 
the  fire  spreads  and  destroys  adjacent  property,  the  party  starting  the  fire  is 
liable  in  damages:  Clelund  V.  T/iornton,  43  Oal.  437.  When  an  owner  of  land 
sets  fire  to  logs  thereon  in  a  particularly  dry  season,  and  the  land  is  covered 
with  other  combustible  matter,  which,  catching  fire  from  the  logs,  communi- 
cates it  to  an  adjoining  woodland,  such  owner  is  negligent,  and  liable  in  dam- 
ages, although  the  day  before  the  fire  was  set  there  had  been  a  heavy  rain, 
which  the  indications  of  the  weather  showed  might  continue,  but  instead,  it 
came  off  dry  and  hot,  and  a  wind  springing  up,  the  fire  so  spread  to  the  ad- 
jacent land,  notwithstanding  all  due  exertion  to  subdue  it:  Hays  v.  Miller, 
70  N.  Y.  112.  When  the  party  kindling  the  fire  is  negligent  in  setting  it 
out,  or  in  guarding  it  at  any  time  before  a  violent  wind  communicates  it  to 
neighboring  land,  he  is  liable,  although  after  the  fire  is  so  carried,  it  is  beyond 
husnan  control  until  the  adjoining  property  is  destroyed:  Hewey  v.  Jfourse, 
54  Me.  256.  In  such  case  due  diligence  by  back-firing,  in  an  effort  to  save 
the  adjacent  property,  will  not  relieve  the  party  from  the  result  of  his  negli- 
gence in  starting  the  fire:  Svxenvy  v.  Meriill,  38  Kan.  216;  5  Am.  St.  Rep. 
734.  When  the  fire  is  negligently  started,  the  fact  that  it  was  carried  far- 
ther, and  upon  other  property,  by  the  springing  up  of  a  high  and  unusual 
wind  will  not  break  the  continuity  of  tho  fire,  so  as  to  relieve  the  party 
starting  it  from  liability:  Tyler  v.  Ricamore,  87  Va.  466.  A  man  who  negli- 
gently  sets  fire  on  his  own  land,  or  negligently  keeps  it  after  it  is  kindled,  is 
liable  for  any  injury  done  by  its  spreading  or  communication  to  adjoining 
property,  whether  through  the  air  or  along  the  ground,  and  whether  he  might 
or  might  not  have  reasonably  anticipated  the  particular  manner  and  direction 
in  which  it  is  actually  communicated:  Higgim  v.  Dewey,  107  Mass.  494;  9 
Am.  Hep.  63.  So  in  cases  where  fire  is  negligently  set,  but  is  not  immedi- 
ately communicated  to  the  property  destroyed,  but  is  communicated  from 
one  piece  of  property  to  another,  until  it  reaches  the  property  destroyed, 
causal  connection  will  only  cease  when,  between  the  negligence  and  the  dam- 
age, an  object  ia  interposed  which  would  have  prevented  the  injury  if  due 
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care  had  been  taken.  Hence,  when  a  fire  originates  in  carelessness  of  the 
party  kindling  it,  and  ia  carried  directly  by  a  material  force,  whether  wind, 
the  law  of  gravitation,  combustible  matter  existing  in  a  state  of  nature,  or  • 
running  stream,  to  the  adjoining  property,  and  destroys  it,  the  party  starting 
the  fire  is  answerable  for  the  loss:  Kuhn  v.  JewUt,  32  N.  J.  Eq.  647;  Krippner 
V.  Biebl,  28  Minn.  139.  If,  in  any  case,  negligence  on  the  part  of  the  party 
setting  the  fire  is  shown,  the  atljoining  owner  is  entitled  to  recover  all  dam« 
ages  sustained  thereby,  and  no  more,  whether  the  negligence  be  gross  or  only 
ordinary:  Barnard  v.  Poor,  21  Pick.  378.  In  actions  to  recover  for  damages 
to  adjoining  property,  arising  from  the  spread  of  fire  negligently  kindled  by 
one  on  bis  own  land,  the  opinion  of  persons  experienced  in  clearing  land  by 
fire,  that  there  was  no  probability  that  afire  set  out  under  the  circumstances 
as  described  by  the  witnesses  would  have  spread  to  the  adjoining  land,  is 
inadmissible,  for  the  reason  that  the  subject  does  not  call  for  expert  evidence, 
and  is  within  the  common  knowledge  of  the  jury:  liiggina  v.  Dewey,  107 
Mass.  490;  9  Am.  Rep.  63;  Ferguson  v.  Huhbell,  97  N.  Y.  507;  49  Am.  Rep. 
544. 

Kindling  Fire  upon  Land  of  Another. — One  who  negligently  sets  fire 
to  land  wliich  does  not  belong  to  him  is  liable  for  all  the  proximate  coa« 
sequences  of  his  wrongful  act,  both  to  owner  of  the  land  upon  which  the  fire 
is  started,  or  to  the  owner  of  property  upon  that  land,  and  also  to  the  owner 
of  any  other  property  to  which  the  fire  may  spread.  Hence,  when  a  party 
makes  a  fire  for  a  necessary  purpose,  as  for  a  camp  fire,  upon  or  near  the 
land  of  another,  but  negligently  leaves  it  surrounded  by  combustible  ma- 
terial, and  it  spreads  to  adjacent  property,  tlie  party  building  the  fire  is 
liable  for  all  damages  caused  by  it:  Cleland  v.  Thornton,  43  Cal.  437;  BizzeU 
v.  Booker,  16  Ark.  308.  In  such  case,  negligence  on  the  part  of  the  builder 
of  tlie  fire  seems  to  be  presumed,  and  the  burden  to  disprove  it  is  upon  him, 
in  order  to  relieve  himself  from  liability. 

Statutory  Liahility. — The  liability  of  a  person  for  kindling  a  fire  upoa 
his  own  land  or  the  land  of  another  is  fixed  by  statute  in  some  of  the  states. 
Thus  the  Connecticut  statute  providing  that  "every  person  who  shall  sefc 
fire  to  any  land,  tliat  shall  run  upon  the  land  of  any  other  person,  shall  pay 
to  tlie  owner  all  the  damages  done  by  such  fire,"  contemplates  a  case  where 
fire  is  set  on  the  land  of  one  person,  and  from  there  runs  upon  the  land  of 
another,  and  not  where  the  fire  is  set  upon  the  land  injured:  Orannia  t. 
Cumminga,  25  Conn.  165.  But  it  is  not  necessary  that  the  fire  should  run 
along  the  ground  in  a  continuous  or  traceable  course  upon  another's  land, 
but  its  spreading  there  in  any  ordinary  mode,  through  natural  causes,  is 
within  the  statute:  Ayerv.  Starkey,  30 Conn.  304.  When  a  person  is  author- 
ized by  statute,  as  in  Illinois,  to  fire  a  prairie  at  certain  times,  he  is  bound, 
even  when  acting  within  the  provisions  of  the  statute,  to  use  every  precau- 
tion in  reason  to  prevent  injury  to  others;  and  in  actions  to  recover  for 
injury  done  by  such  fire  the  plaintiff  need  only  show  that  defendant  set  the 
fire  that  caused  it,  and  the  burden  of  proof  is  then  on  the  defendant  to  siiow 
excuse  or  justification  for  setting  the  fire:  Johnson  v.  Barber,  5  Gilm.  425; 
50  Am.  Dec.  416;  Burton  v.  McClellan,  2  Scam.  434.  So  in  Iowa,  a  persoa 
setting  fire  to  a  prairie  at  any  time,  except  between  the  1st  of  May  and  the 
Ist  of  September  in  each  year,  is  absolutely  liable  for  damages  caused  by  ita 
escape  onto  the  premises  of  another,  regardless  of  the  question  of  diligence 
used  to  control  it:  Conn  v.  May,  36  Iowa,  241;  Tfiobumv.  Campbell,  SOIowi^ 
238.  But  the  kindling  of  a  fire  in  a  cultivated  field  is  not  within  the  nieaa- 
«&g  of  such  statute:  Brunell  v.  Hopkins,  42  Iowa,  429.     So  undAr  the  Kansa* 
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statute,  one  who  Intentionally  and  directly  sets  a  prairie  on  fire  is  absolutely 
liaMe  for  the  damages  sustained  by  neighboring  property:  Hunt  v.  Hainex, 
25  Kan.  210.  In  Missouri,  a  person  who  sets  fire  around  his  farm,  whether 
it  is  inclosed  or  not,  does  so  at  his  own  peril,  and  if  it  spreads  and  causes 
damage  to  another,  he  is  liable  under  the  statute,  no  matter  what  may  have 
been  his  motive:  Finlcy  v.  Langston,  12  Mo.  120.  In  North  Carolina,  one 
intending  to  fire  his  woods  must  give  written  notice  of  his  intention  to  his 
neighbors,  as  provided  by  statute;  and  in  an  action  for  damages  under  the 
statute  for  willfully  firing  defendant's  woods,  by  which  plaintiff's  woods 
were  burnt,  the  setting  the  fire  without  notice  is  the  ground  of  the  action, 
and  by  a  waiver  of  such  notice  the  plaintiff  will  lose  his  cause  of  action: 
Lamb  v.  Sloan,  94  N.  C.  534;  Robertson  v.  Kirhy,  7  Jones,  477.  And  if  the 
firing  of  the  woods  is  necessary  for  the  protection  of  property,  no  cause  of 
action  for  damages  arises  under  the  statute.  But  when  it  is  admitted  that 
the  woods  were  fired  without  giving  the  statutory  notice,  and  without  abso- 
lute necessity  for  protection  to  property,  the  presumption  arises  that  the  fire 
was  set  willfully,  and  the  defendant  will  not  be  allowed  to  show  that  he  used 
reasonable  care  in  setting  the  fire,  and  reasonable  diligence  to  prevent  it 
frotn  spreading  to  adjoining  lands:  Lamb  v.  Sloan,  94  N.  0.  534. 

Fire  to  Produce  Motive  Power. — A  person  engaged  in  manufacturing,  or 
who  employs  fire  for  the  purpose  of  generating  steam  as  a  propelling  power, 
or  for  any  other  purpose,  under  circumstances  which  make  it  especially  dan- 
gerous to  others,  is  bound  to  use  at  least  such  ordinary  care  and  skill  as  a 
reasonable,  prudent  man  would  exercise  under  the  circumstances  to  prevent 
fire  upon  his  own  premises,  and  to  prevent  it  from  spreading  to  the  property 
of  others  in  case  it  accidentally  starts  on  the  premises  where  it  is  first  used  for 
generating  steam.  A  failure  to  exercise  such  care  is  negligence,  and  creates 
liability  for  injury  to  or  destruction  of  neighboring  property  caused  thereby. 
Negligence  is  not  presumed  from  the  mere  fact  of  the  escape  of  fire,  but  must 
be  proved,  and  what  constitutes  negligence  is  a  question  of  fact  for  the  jury 
to  decide  under  the  circumstances  of  each  particular  case:  Hoyt  v.  Jeffars,  30 
Mich.  181;  Read  v.  Moi'se,  34  Wis.  315;  Atki/ison  v.  Goodrich  Transportation 
Co.,  60  Wis.  141;  60  Am.  Rep.  352;  Gagg  v.  Vetter,  41  Ind.  228;  13  Am. 
Rep.  3:2;  Adams  v.  Youvg,  44  Ohio  St,  80;  58  Am.  Rep.  789;  Hauch  v. 
Hernandez,  41  La.  Ann.  992;  Burba nk  v.  Bethel  Steam  Mill  Co.,  75  Me.  373; 
36  Am.  Rep.  400.  A  person  who,  in  generating  steam  by  means  of  fire, 
also  uses  chimneys  or  smoke-stacks  to  convey  the  smoke,  sparks,  and  cinders 
away  from  the  fire  must  also  exercise  a  high  degree  of  care  in  providing  the 
latest  and  best  appliances  in  general  use  to  prevent  the  conveyance  of  fire  by 
means  of  sparks  or  cinders  to  other  property;  otherwise  he  is  guilty  of  negli- 
gence, and  must  respond  in  damages:  Laivton  v.  Giles,  90  N.  C.  374;  Hinds  v. 
Burton,  25  N.  Y.  544.  A  failure  to  use  any  spark-arrester  on  such  stove- 
pipe or  chimney  is  negligence  which  will  render  the  owner  liable  for  any 
damage  to  surrounding  property  caused  thereby:  7'ea/Z  v.  Barton,  40  Barb. 
137;  or  if  the  spark-catcher  used  is  defective,  the  owner  is  so  liable:  Alpern 
V.  Churchill,  53  Mich.  607;  Mouat  Lumber  Co.  v.  Wilmore,  15  Col.  136. 
The  owner  is  bound,  in  adopting  appliances  and  methods  to  check  the  flow 
of  sparks,  not  only  to  adopt  means  calculated  to  avert  the  danger,  but  all 
methods  and  appliances  which,  in  the  progress  of  science  and  improvement, 
have  been  shown  by  experience  to  be  the  best,  and  which  are  in  general  use: 
Hoyl  V.  Jefers,  30  Mich.  181;  Read  v.  Morse,  34  Wis.  315.  In  one  case,  at 
least,  it  has  been  decided  that  the  burden  of  showing  due  care  and  diligence 
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and  the  use  of  improved  appliances  to  prevent  the  spread  of  fire  is  npon  the 
defendant:  Lawton  v.  Giles,  90  N.  C.  374. 

Damages,  What  Recoverable.  — One  who  negligently  allows  a  fire  to  start 
and  spread  is  liable  for  all  damages  of  which  his  negligence  is  the  proximate 
cause.  Thus  where  the  communication  of  fire  to  the  property  of  another  i» 
due  to  negligence  in  allowing  it  to  start  or  escape,  and  the  burning  of  such 
property  carries  the  fire  to  the  property  of  another,  and  the  burning  of  tlie 
latter  causes  the  burning  of  still  other  property,  and  so  ou,  the  party  first 
guilty  of  negligence  is  liable  for  all  damage  done,  in  the  absence  of  some  in- 
tervening cause  which  spreads  the  fire,  or  the  negligence  of  some  third  per- 
son in  failing  to  atop  its  progress;  and  the  remoteness  of  the  property  so 
burned  from  the  place  where  the  fire  had  its  origin  has  nothing  to  do  with 
the  liability  of  the  negligent  party:  Hoyt  v.  Jeffers,  30  Mich.  181;  Adams  v. 
Young,  44  Ohio  St.  80;  68  Am.  Rep.  789.  Whether  negligence  on  the  part 
of  the  persc^n  first  allowing  the  fire  to  escape  is  the  proximate  cause  of  all 
the  resulting  damage  or  not  is  a  question  of  fact  for  the  jury  to  determine: 
Adams  v.  Young,  44  Ohio  St.  80;  53  Am.  Rep.  789. 

Bailee  not  Liable  for  Fire.  — A  bailee  for  hire,  either  as  a  warehouseman 
or  otherwise,  is  only  required  to  exercise  ordinary  care  and  diligence  in  re- 
spect to  the  property  in  his  possession;  and  if  it  is  destroyed  by  fire  without 
his  fault  or  negligence,  he  caimot  be  held  liable  for  its  loss:  Lancaster  Mills  v. 
Merchants'  Cotton  Press  Co.,  89Tenn.  1;  24  Am.  St.  Rep.  586;  Vincent  v.  Rather, 
31  Tex.  77;  98  Am.  Dec.  516;  Hyland  v.  Paul,  33  Barb.  241;  Hatchett  v. 
Gibson,  13  Ala.  587;  24  Ala.  201;  Irons  v.  Kentner,  51  Iowa,  88;  33  Am.  Rep. 
119;  Jones  v.  Hatchett,  14  Ala.  743;  Macklin  v.  Fruzier,  9  Bush,  3;  Francis 
V.  Castleman,  4  Bibb,  282;  Russell  v.  Kothler,  66  111.  459.  The  mere  fact  that 
goods  are  destroyed  by  fire  while  in  the  custody  of  a  bailee  for  hire  does  not 
of  itself  afiford  any  presumption  of  negligence:  Lancaster  Mills  v.  Merclianta' 
Cotton  Press  Co.,  89  Teon.  1;  24  Am.  St.  Rep.  586. 
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[91  MiCHlOAN,  653.] 

SuHBTTSHiP  —  Application  of  Security.  —  When  a  creditor,  holding  sev- 
eral notes  against  his  debtor,  with  notice  that  one  of  them  is  signed 
by  a  surety,  takes  a  mortgage  from  the  debtor  as  security  for  all  the 
notes,  witiiout  any  designation  as  to  the  application  of  the  proceeds  of 
the  security,  he  has  a  right  to  apply  such  proceeds  in  payment  of  the 
notes  other  than  the  one  secured  by  the  contract  of  suretyship,  and 
greatly  exceeding  in  amount  the  value  of  the  security;  and  if,  befoie 
the  maturity  of  the  mortgage,  and  after  accepting  a  deed  to  the  land 
npon  which  it  is  given,  the  creditor  sells  the  land,  and  so  applies  the 
proceeds,  the  surety  is  not  thereby  damaged,  and  remains  liable  on  the 
note  signed  by  him  as  surety. 

Sdretyship  —  Relbasb  of  Surety  —  Right  to  Subrogation.  — When  the 
contract  between  the  surety  and  the  creditor  provides  for  the  reteution 
of  securities  received  either  from  the  surety  or  the  principal  debtor,  a 
departure  from  the  terms  of  such  contract  releases  the  surety,  whether 
to  his  detriment  or  not;  but  when  the  surety's  right  depends  upon  the 
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doctrine  of  subrogation,  and  when  the  security  Is  not  received  under 
any  contract  to  which  the  surety  is  a  party,  the  release  of  a  lien  upon 
property  by  which  it  is  rendered  unavailing  to  the  payment  of  the  debt, 
furnishes  a  defense  to  the  surety  only  to  the  extent  of  the  value  of  the 
lieu  thus  losti 

William  QowaUj  and  Atkinson  and  Vance^  for  the  appel- 
lants. 

Avery  Brothers  and  Walsh,  for  the  respondent. 

Montgomery,  J.  This  action  was  brought  to  recover  the 
amount  due  on  a  promissory  note,  purporting  to  be  signed  by 
defendant,  and  payable  to  the  order  of  one  George  Van  Wag- 
ner. The  note  bore  date  June  11, 1885,  was  due  seven  months 
from  date,  and  was  given  for  $118,  with  interest. 

The  defendant  denied  the  execution  of  the  note  under  oath, 
and  offered  testimony  tending  to  show  that  he  had  given  a 
note  for  eighteen  dollars  to  Van  Wagner,  and  that  this  note 
was  given  for  Van  Wagner's  accommodation,  and  that  the 
plaintiff  had  notice  that  the  note  which  he  had  in  fact  given 
to  Van  Wagner  was  signed  for  his  accommodation,  and  that 
the  defendant  was  a  surety.  The  plaintiffs  did  not  deny 
knowledge  of  the  fact  that  the  defendant  was  a  surety  of  Van 
Wagner,  but  did  offer  testimony  tending  to  show  that  the  note 
in  suit  was  not  a  forgery,  but  was  executed  by  defendant. 
The  plaintiffs  also  had  other  notes,  signed  by  different  parties, 
and  indorsed  by  Van  Wagner,  in  all  amounting  to  $2,586.96. 

On  October  5,  1885,  Mrs.  Van  Wagner,  wife  of  George  Van 
Wagner,  executed  a  mortgage  upon  real  estate  belonging  to 
her,  to  secure  these  notes,  which  mortgage  was  to  become  due 
one  year  from  its  date.  Among  the  notes  so  secured  was  the 
one  now  in  suit. 

On  November  12, 1885,  Mrs.  Van  Wagner  executed  to  plain- 
tiff Noble  a  deed  of  the  same  property.  The  evidence  as  to 
the  consideration  for  this  deed  is  conflicting.  Mrs.  Van  Wag- 
ner claims  that  the  consideration  was  notes  amounting  to  nine 
hundred  dollars,  which  her  husband  had  discounted  with  the 
plaintiffs,  and  also  the  note  in  suit,  which  she  says  they  agreed 
to  send  her  on  the  execution  of  the  deed.  The  plaintiffs,  on 
the  other  hand,  claim  that  they  agreed  to  give  her  nine  hun- 
dred dollars  in  notes,  which  she  herself  had  discounted  at  the 
bank,  and  that  they  refused  to  give  up  the  Murphy  note. 
Plaintiffs  subsequently  sold  the  land,  realizing  thereon  only 
about  three  hundred  dollars,  which  was  the  full  value  of  the 
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interest  covered  by  the  mortgage  and  conveyed  to  them  by 
the  deed. 

The  court  directed  a  verdict  for  the  defendant,  and  plaintiffs 
bring  error. 

It  will  be  seen  that  the  two  questions,  —  1,  Whether  the 
note  was  the  note  of  the  defendant;  and  2.  Whether,  by  the 
arrangement  with  Mrs.  Van  Wagner,  the  note  was  paid, —  were 
disputed  questions  of  fact;  and  if,  upon  the  finding  of  these 
facts  as  the  testimony  of  the  plaintiffs  would  have  warranted, 
they  would  have  been  entitled  to  recover,  the  case  should  have 
been  sent  to  the  jury.  The  defendant  claimed,  however,  that, 
according  to  the  testimony  of  the  plaintiffs,  the  defendant  was 
discharged. 

According  to  the  plaintiffs*  testimony,  the  mortgage  was 
taken  as  collateral  security  for  all  the  notes  held  by  plain- 
tiffs, including  Murphy's.  It  is  well  settled  that  where  a 
creditor  receives  moneys  from  his  debtor  he  may  apply  the 
same  upon  any  one  of  the  debts  which  he  may  select.  The 
theory  of  the  plaintiffs  is,  that  the  security  was  given  to  cover 
all  the  notes  in  their  hands,  and  that  they  subsequently,  with 
the  consent  of  the  parties  giving  the  security,  applied  the 
amount  realized  upon  the  security  to  the  payment  of  other 
notes  than  that  now  in  suit.  This  they  would  have  the  clear 
right  to  do,  unless  the  surety  acquired  such  a  right  in  the  se- 
curity the  moment  it  was  given  as  precluded  the  plaintiffs 
from  dealing  with  the  same  in  the  manner  in  which  they  did: 
Blair  v.  Carpenter^  75  Mich.  167;  Shelden  v.  Bennett,  44  Mich. 
634;  Wood  v.  Callaghan,  61  Mich.  402;  1  Am.  St.  Rep.  597. 
But  it  is  equally  clear  that  the  plaintiffs,  receiving  the  security 
in  the  manner  in  which  they  did,  without  any  designation 
from  the  debtor  of  a  particular  note  upon  which  the  proceeds 
of  the  security  should  be  applied,  had  the  right  to  apply  the 
entire  proceeds  upon  notes  other  than  that  upon  which  the 
defendant  was  surety:  Gaston  v.  Barney,  11  Ohio  St.  506; 
Hanson  v.  Mauley,  72  Iowa,  50;  Mathews  v.  Switzler,  46  Mo. 
301;  Northern  Nat.  Bank  v.  Lewis,  78  Wis.  475.  The  language 
of  the  court  in  Gaston  v.  Barney,  11  Ohio  St.  506,  applies  to 
the  facts  of  this  case:  "The  surety  was  no  party  to  this  ar- 
rangement, and  had  no  right  to  control  its  terms.  His  prin- 
cipals were  dealing,  not  with  his  property,  but  their  own. 
The  claims  received  by  the  creditor  became,  in  his  hands,  a 
collateral  security  for  the  payment  of  the  notes  generally; 
and  the  surety  has  no  right  to  ask  that  the  creditor  shall  not 
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be  allowed  the  full  benefit  of  his  own  vigilance  ":  Wood  ▼. 
Callaghan,  61  Mich.  403;  1  Am.  St.  Rep.  597. 

But  it  is  contended  that  by  accepting  a  deed  of  these  prem- 
ises, and  converting  the  property  into  money,  the  plaintiffs 
cut  off  the  surety's  right  to  subrogation.  This  right  to  sub- 
rogation is  not  one  depending  upon  the  contract,  but  upon 
equitable  principles.  In  any  case,  where  the  contract  between 
the  surety  and  the  creditor  provides  for  the  retention  of  se- 
curities received  either  from  the  surety  or  the  principal  debtor, 
undoubtedly  a  departure  from  the  terms  of  such  contract 
would  release  the  surety,  whether  shown  to  be  to  his  detriment 
or  not;  but  where  the  surety's  right,  as  in  this  case,  depends 
upon  the  doctrine  of  subrogation,  and  where  the  security  is 
received  not  under  any  contract  to  which  the  surety  is  a  party, 
the  rule  is  well  settled  that  the  release  of  a  lien  upon  property 
by  which  it  is  rendered  unavailing  to  the  payment  of  the  debt 
furnishes  a  defense  to  the  surety  only  to  the  extent  of  the' value 
of  the  lien  thus  lost:  Brandt  on  Suretyship,  sees.  370,  373, 
375,  and  cases  cited;  Colebroke  on  Collateral  Securities,  sec. 
239.  As  in  this  case  the  plaintiffs  had  the  right  to  apply  the 
proceeds  of  the  mortgage  received  by  them  to  the  extinguish- 
ment of  the  debts  represented  by  notes  other  than  that  signed 
by  defendant,  amounting  to  many  times  the  value  of  the  se- 
curity, it  follows  that  the  defendant  could  not  have  been 
damnified  by  the  plaintiffs'  appropriation  of  the  mortgaged 
property. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

Sdrettship  —  Construction  op  Contract  of — Surety,  whbn  Dis- 
CHARGEU,  —  When  a  creditor  enters  into  any  valid  contract  with  the  prinoi- 
pal  debtor,  without  the  assent  of  the  surety,  whereby  the  liability  of  the 
«urety  is  injuriously  afifected,  such  contract  discharges  the  surety:  ScoU  ▼. 
Fishtr,  110  N.  C.  311;  28  Am.  St.  Rep.  688,  and  extended  note,  in  which  the 
cases  discussing  what  variation  from  the  terms  of  the  contract  of  suretyship 
will  discharge  the  surety  are  collected.  Every  surety  has  a  right  to  stand 
upi)n  the  strict  terms  of  his  obligation,  and  his  liability  is  not  to  be  extended 
by  implication:  Skri'ffler  v.  Nadelhofer,  1.33  111.  636;  23  Am.  St.  Rep.  626, 
and  note;  note  to  Price  v.  Dime  San.  Bank,  7  Am.  St.  Rep.  372.  Where  one 
siiins  a  negotiable  instrument,  perfect  on  its  face,  as  surety  for  another,  upon 
a  condition  known  only  to  the  maker,  who  is  thereby  made  the  agent  of  the 
surety,  the  surety  will  be  liable,  even  if  such  condition  is  not  complied  with, 
anless  notice  of  the  condition  is  given  to  the  payee:  Fowler  r.  Allen,  32 
8.  C.  229. 

Suretyship  —  Application  of  Payments.  —  The  holder  of  several  unpaid 
notes,  some  secured  and  others  unsecured,  may,  in  the  absence  of  any  agree- 
ment or  direction  aa  to  the  application  of  payment,  apply  the  money  exolo- 
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flively  to  the  payment  of  any  one  of  the  notes,  and  is  not  bound  to  a  pro  rata 
application  of  it:  [Vood  v.  CalUighan,  61  Mich.  402;  1  Am.  St.  Rep.  597,  and 
note.  Where  a  creditor  holds  several  demands  against  the  principal  debtor, 
under  a!l  of  which  attachments  have  been  issued  and  levied,  he  has  no  right 
to  insist  that  the  creditor  shall  first  apply  the  proceeds  of  the  attachment  to 
the  satisfaction  of  the  demand  secured  by  the  indorsement:  Monison  v.  Citi- 
zens' Nat.  Bank,  65  N.  H.  253;  23  Am.  St.  Rep.  39,  and  note.  See  note  to 
Frazinr  v.  Lanahan,  17  Am.  St.  Rep.  518.  See  San  Antonio  Nat.  Bank  v. 
Blocker,  77  Tex.  73,  in  which  it  was  held  that  collateral  security  given  for 
one  debt  of  a  partnership  after  the  debt  has  been  paid  cannot  be  retained 
to  secure  another  debt  due  from  one  of  the  partners  as  principal  and  the 
other  partner  as  security. 


Portsmouth  Sav.  Bank  v.  Village  op  Ashley. 

[91  Michigan,  670.] 

Municipal  Bond.<j  —  Isscancb  —  Validitt.  —  When  the  power  to  issue 
water-works  bonds  is  vested  in  a  village  council,  such  bonds  are  not  bind* 
ing  npon  the  village  until  its  council  has  met  at  a  legal  meeting  and 
voted  to  issue  the  bonds,  or  authorized  their  issue. 

Municipal  Bonds  —  Issuance  —  Validitt.  —  When  the  power  to  issue 
water-works  bonds  is  vested  in  a  city  council,  a  resolution  of  such  coun* 
cil  authorizing  its  president  and  clerk  to  sign  such  bonds  confers  no 
authority  upon  such  officers  to  issue  and  dispose  of  the  bonds  after  sign* 
ing  them. 

Municipal  Bonds — Defenses  against. — Purchaser  of  municipal  water* 
work))  bonds  is  bound  to  take  notice  of  the  law  under  which  they  are 
issued,  and  of  the  records  of  the  city  issuing  them,  and  when  such  records 
disclose  tliat  they  were  not  issued  in  compliance  with  law,  the  pur- 
chaser takes  them  at  his  peril,  and  they  are  not  binding  against  the  city. 

George  P.  Stone  and  A.  W.  Scott,  for  the  appellant. 

T.  W.  Whitney,  Wiener  and  Draper^  and  KelXy  S,  Searly  tat 
the  respondent. 

Long,  J.  This  is  an  action  brought  to  recover  the  amount 
of  interest  due  upon  a  series  of  municipal  coupon  bonds,  al- 
leged to  have  been  executed  and  issued  by  the  defendant. 
The  suit  was  commenced  by  declaration,  in  which  were  set 
forth  copies  of  the  bonds  and  coupons  upon  which  recovery  is 
sought.  Under  the  plea  of  the  general  issue,  the  defendant 
gave  notice  that  it  would  show  on  the  trial  that  if  said  bonds 
and  coupons  were  signed  and  sealed  by  the  defendant's  law- 
ful agents,  they  were  so  uigned  and  sealed  collusively  and 
fraudulently  by  said  agents  and  one  Robinson,  a  representa- 
tive agent  of  the  Toledo,  Saginaw,  and  Muskegon  Railway 
Company;   and  that  the  defendant  would  insist  that  said 
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bonds  and  coupons  were  never,  by  authority  of  any  vote  of  the 
constituted  authorities  of  said  defendant,  delivered  or  trans- 
ferred to  any  person  upon  valid,  valuable,  or  good  considera- 
tion, but  that  the  said  bonds  and  coupons  wer^  delivered  with- 
out warrant  or  authority  to  the  aforesaid  agent  of  said  railway 
company  by  the  fraud  and  collusion  of  defendant's  agents  and 
said  Robinson. 

The  defendant,  after  the  issue  made  as  aforesaid,  and  after 
one  trial  had  been  had,  and  on  March  21, 1890,  by  permission 
of  this  court  {Portsmouth  Sav.  Bank  v.  Hart^  83  Mich.  646), 
filed  an  affidavit  in  the  cause,  denying  under  oath  the  execu- 
tion of  the  bonds  and  coupons  in  suit. 

The  cause  was  tried  before  the  court  without  a  jury,  and 
the  court  made  the  following  findings  of  fact  and  law: — 

"  1.  That  on  the  eighteenth  day  of  November,  1886,  a  com- 
mittee of  the  common  council  of  the  village  of  Ashley  reported 
to  the  council  that  the  probable  cost  of  water-works  would  be 
about  nine  thousand  dollars;  that  on  the  eighteenth  day  of 
November,  1886,  a  resolution  was  passed  by  the  common 
council,  calling  a  special  meeting  of  the  legal,  qualified  voters 
of  the  village,  to  be  held  on  the  twenty-ninth  day  of  Novem- 
ber, 1886,  at  the  depot  in  the  village,  for  the  purpose  of  voting 
upon  the  question  of  bonding  the  village  to  the  amount  of 
eight  thousand  five  hundred  dollars  for  water-works.  The  res- 
olution recited  that  the  said  bonds  should  be  issued  as  fol- 
lows: Seventeen  bonds,  of  five  hundred  dollars  each,  payable, 
first  bond,  January  1,  1892,  and  one  bond  annually  thereafter, 
with  interest  at  six  per  cent  annually  on  the  whole  amount 
unpaid.  The  said  resolution  further  directed  the  clerk  to  give 
notice  of  the  time  and  place  for  the  registration  of  voters  as 
provided  by  statute.  The  notice  of  such  special  election  was 
given  by  the  clerk  of  the  village  by  posting  notices  of  the 
same,  showing  the  purpose  for  which  it  was  called,  in  three 
public  places  in  said  village.  Said  notices  were  so  posted  on 
the  eighteenth  day  of  November,  1886. 

"  2,  That  pursuant  to  said  notice,  a  special  election  was 
held  on  the  twenty-ninth  day  of  November,  1886,  and  at  such 
meeting  the  question  of  bonding  the  village  for  water-works,  as 
Bet  forth  in  the  notice  for  the  same,  was  voted  on,  and  re- 
sulted in  seventy-two  votes  for  the  proposition  and  one  against. 

"3.  That  afterwards  the  common  council  passed  a  resolu- 
tion that  the  president  and  clerk  sign  up  the  bonds  so  author- 
ized. 
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**4.  No  other  authority  was  given,  and  there  is  no  record 
that  there  was  any  one  authorized  to  dispose  of  the  bonds  to 
any  person.  While  the  ostensible  purpose  of  this  action  was 
to  build  a  system  of  water-works,  it  was  understood  by  the 
village  council,  and  generally  by  the  people  of  the  village,  that 
the  real  object  was  to  give  the  bonds  to  the  railroad  company 
that  was  then  proposing  to  build  a  road  from  Muskegon  to  Ash- 
ley, as  a  bonus  for  building  the  road.  But  there  is  nothing  in 
the  public  records  of  the  village  which  discloses  that  the  bonds 
were  issued  for  any  other  purpose  excepting  for  water-works. 

"5.  That  pursuant  to  the  said  action  of  the  council,  a  set 
of  bonds  aggregating  the  sum  of  eight  thousand  five  hundred 
dollars  (in  accordance  with  the  vote  and  action  of  the  coun- 
cil) were  prepared,  there  being  seventeen  of  the  bonds,  of  five 
hundred  dollars  each,  a  copy  of  which  is  as  follows:  — 

««No. $500. 

'"State  op  Michigan. 
"  *  Village  of  Ashley.  County  of  Gratiot. 

"'The  village  of  Ashley,  in  the  county  of  Gratiot  and  state 
of  Michigan,  hereby  acknowledges  itself  indebted  in  the  sum 
of  five  hundred  dollars,  lawful  money  of  the  United  States  of 
America,  bearing  interest  at  the  rate  of  six  per  cent  per  an- 
num from  the  date  hereof,  payable  annually,  and  said  sum  of 
money  the  said  village  of  Ashley  promises  to  pay  to  the  holder 
thereof  on  the day  of ,  A.  D.  18 — ,  the  interest  afore- 
said to  be  paid  annually,  according  to  the  interest  coupons 
hereto  attached,  and  both  principal  and  interest  payable  at 
the  treasurer's  oflBce  of  the  village  of  Ashley. 

"'This  bond  is  issued  in  pursuance  of  the  statutes  of  the 
state  of  Michigan  and  a  resolution  of  the  trustees  of  the  vil- 
lage of  Ashley,  and  was  authorized  by  a  legal  vote  of  the  qual- 
ified voters  of  said  village,  at  a  meeting  held  November  29, 
A.  D.  1886. 

" '  In  testimony  whereof,  we,  the  undersigned  officers  of  the 
village,  being  authorized  to  execute  this  obligation  in  its 
behalf,  have  hereunto  set   our    signatures  this  first  day  of 

December,  A.  D.  1886.  "  * ,  President 

"  « ,  Clerk.' 

"6.  That  in  pursuance  and  by  virtue  of  the  authority 
granted  by  the  common  council  or  board  of  trustees,  the  pres^i- 
dent  and  clerk  proceeded  to  sign  the  full  number  and  amount  of 
said  bonds  (seventeen),  and  they  were  then  by  the  president,  in 
pursuance  of  the  understanding  hereinbefore  mentioned,  sent 
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to  a  bank  at  Toledo,  Ohio,  and  there  deposited  to  the  order  of 
the  said  president  of  the  village,  his  understanding  being  that 
the  said  bonds  should  be  turned  over  to  the  said  railroad  com- 
pany, whenever  the  same  was  completed,  to  the  said  village  of 
Ashley. 

"  7.  That  after  the  bonds  were  so  deposited,  the  president 
of  the  said  railroad  made  efforts  to  negotiate  the  same,  but, 
claiming  that  owing  to  the  cheap  appearance  of  the  bonds,  and 
the  fact  that  they  were  payable  at  the  treasurer's  oflfice  of  the 
village,  his  efforts  were  unsuccessful,  thereupon  he  procured  a 
new  set  of  bonds  to  be  prepared,  and  sent  or  personally  de- 
livered them  to  the  president  of  the  village,  with  a  request 
that  the}'  be  signed  and  substituted  for  the  first  set;  and  there- 
upon the  president  of  the  village  and  one  O.  E.  Gibson,  who 
was  the  village  clerk  at  the  time  the  first  set  of  bonds  were 
executed,  but  whose  term  of  office  had  then  expired,  and  who 
had  removed  from  the  village  of  Ashley,  and  whose  successor 
had  been  elected  and  duly  qualified,  executed  the  new  set  of 
bonds,  without  the  direction  or  knowledge  of  the  village  council. 

"8.  That  after  the  bonds  were  so  executed,  the  president 
of  the  village  took  them,  and  on  the  following  day,  which  was 
March  28,  1887  (they  having  been  signed  and  sealed  on  Sun- 
day), left  them  with  the  express  company  in  Ashley,  to  be 
sent  to  the  Toledo  Trust  and  Loan  Company,  of  Toledo,  Ohio, 
there  to  be  held  subject  to  the  order  of  the  village,  it  being 
the  understanding  of  the  village  president  that  the  bonds  were 
to  be  delivered  to  the  railroad  president  upon  the  completion 
of  said  railroad  to  Ashley. 

"  9.  Said  bonds  were  in  the  possession  of  Robinson,  the 
president  of  the  railroad,  on  March  30,  1887;  but  there  is  no 
evidence  as  to  how  they  came  to  his  possession,  nor  is  there 
any  evidence  showing  what  was  done  with  the  bonds  by  the 
express  company  after  they  were  delivered  to  it  at  Ashley. 

"  10.  That  the  railroad  had  not  been  completed  to  the  vil- 
lage of  Ashley,  aforesaid,  at  the  time  the  said  railroad  presi- 
dent procured  the  second  set  of  bonds. 

"11.  No  action  was  ever  taken  by  the  village  council  or 
trustees  authorizing  the  execution  of  the  latter  set  of  bonds, 
and  the  same  was  done  by  a  secret  agreement  between  the  said 
Robinson  and  the  president  of  the  village,  acting  as  above 
stated,  and  without  the  knowledge  of  the  village  council. 

"  12.  At  the  time  the  said  second  set  of  bonds  were  so  exe- 
cuted, the  first  set  of  bonds  were  still  in  existence,  and  still  in 
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said  bank,  subject  to  the  order  of  the  president  of  the  said 
village;  but  were  deposited  there  for  the  purpose  and  with  the 
intent  heretofore  stated. 

"  13.  After  the  second  set  of  bonds  had  been  signed  and 
had  come  into  Robinson's  hands,  as  above  stated,  the  president 
of  the  village  had  the  bonds  first  issued  returned  to  the  village 
of  Ashley,  and  they  were  taken  by  him  and  one  of  the  trustees, 
and  secretly  burned.  The  bonds  were  procured  and  destroyed 
by  the  president,  as  above  stated,  after  April  1,  1887.  The 
following  are  copies  of  bond  No.  1  and  coupon  No.  1  of  the 
series  upon  which  this  suit  is  brought,  and  the  balance  of  the 
bonds  and  coupons  in  suit  are  in  the  same  words  and  figures 
as  those  here  shown,  excepting  as  to  the  numbers  of  the  same 
and  the  dates  and  times  of  payment:  — 

*' '  No.  1.  $500.00. 

"  *  The  United  States  of  America. 

"'State  of  Michigan,  County  of  Gratiot,  Village  of  Ashley. 

"  *  Water-works  Bond. 

"  *  Know  all  men  by  these  presents,  that  the  village  of  Ash- 
ley, Gratiot  County,  state  of  Michigan,  is  indebted  to  and 
promises  to  pay  to  the  bearer  the  sum  of  five  hundred  dollars, 
in  lawful  money  of  the  United  States  of  America,  at  the  Wayne 
County  Savings  Bank,  in  the  city  of  Detroit,  Michigan,  on  the 
first  day  of  January,  A.  D.  1892,  with  interest  thereon  at  the 
rate  of  six  per  cent  per  annum,  payable  annually  on  the  first 
day  of  January  of  each  year,  upon  the  presentation  and  de- 
livery of  the  proper  coupon  hereto  annexed,  signed  by  the 
president  and  clerk  of  said  village,  at  said  Wayne  County 
Savings  Bank,  in  the  city  of  Detroit,  for  the  payment  of  which 
sum  and  interest  the  said  village  is  hereby  held  and  firmly 
bound,  and  its  faith  and  credit  are  hereby  pledged. 

"*This  bond  is  one  of  seventeen  bonds,  amounting  in  the 
aggregate  to  eight  thousand  five  hundred  dollars,  issued  by 
the  village  of  Ashley,  Michigan,  for  the  purpose  of  building 
water-works,  under  authority  conferred  by  the  laws  of  the  state 
of  Michigan,  and  was  duly  authorized  by  a  majority  of  the 
legal  voters  of  said  village  at  an  election  held  November  29, 
1886.  And  it  is  hereby  certified  and  recited  that  all  acts, 
conditions,  and  things  required  to  be  done  precedent  to  and 
in  the  issuing  of  said  bonds  have  been  properly  dotje,  h}i|>- 
pened,  and  performed  in  regular  and  due  form  as  required  by 
law. 

*"In  testimony  whereof,,  we,  the  undersigned  officers  of  the 
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village  of  Ashley,  being  duly  authorized  to  execute  this  obli- 
gation on  its  behalf,  have  hereunto  set  our  signatures,  and 
caused  the  seal  of  said  village  to  be  hereunto  affixed,  this  first 
day  of  December,  1886.     "  *  Wm.  A.  Chittenden,  President. 

[seal]  "'O.  E.  Gibson,  Clerk.' 

"'Coupon  No.  1.  $30.00. 

"  'January  1,  1888,  the  village  of  Ashley,  county  of  Gratiot, 
and  state  of  Michigan,  will  pay  to  the  bearer  thirty  dollars  at 
the  Wayne  County  Savings  Bank,  in  Detroit,  Michigan,  being 
the  interest  due  that  day  on  bond  No.  1,  issued  December  1, 
1886.  "  *  Wm.  a.  Chittenden,  President. 

" '  0.  E.  Gibson,  Clerk.' 

"  14.  That  the  plaintiff  is  the  bona  fide  owner  and  holder 
of  said  bonds,  having  purchased  the  same  in  the  open  mar- 
ket, in  good  faith,  for  value,  without  notice  of  the  object  and 
purpose  of  their  issue,  or  of  the  acts  of  the  officers  of  the  vil- 
lage, except  as  is  shown  by  the  public  records  of  said  village 
and  the  recitals  on  the  face  of  the  bonds. 

"  15.  That  at  the  time  of  the  commencement  of  this  suit 
there  was  due  and  unpaid  on  said  bonds  the  sum  of  $510, 
with  interest  thereon  at  six  per  cent  per  annum  from  Janu- 
ary 1,  1888. 

"16.  I  find,  as  conclusions  of  law,  that  the  said  bonds 
were  issued  without  authority  of  law. 

"  16  a.  I  find  that  no  person  or  officer  was  ever  authorized 
to  sign  or  issue  the  bonds  upon  which  this  action  is  based. 

"  16  b.  I  find  that  the  president  of  the  village  had  no  au- 
thority to  deliver  or  in  any  manner  dispose  of  either  the  first 
or  second  set  of  bonds. 

"  17.  I  find  that  the  officers,  at  the  time  they  signed  the 
same,  were  acting  without  the  authority  of  the  village,  and 
without  authority  of  law,  and  that  the  said  bonds  are  abso- 
lutely void,  and  that  the  plaintiff  cannot  recover. 

"Judgment  for  the  defendant  is  hereby  ordered. 

"  S.  B.  Daboll,  Circuit  Judge." 

Judgment  was  rendered  upon  said  findings  la  favor  of  de- 
fendant on  September  2,  1891. 

After  these  findings  were  filed  in  the  cause,  plaintiff's  coun- 
sel requested  the  court  to  find  further,  as  follows:  "  1.  That 
the  name  of  0.  E.  Gibson  was  put  upon  the  bonds  in  question 
because  it  was  deemed  necessary  that  the  names  should  ap- 
pear as  they  were  on  the  first  set,  and  that  they  should  cor- 
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respond  with  the  officers'  names  as  they  were  at  the  time  the 
first  set  were  made.  2.  That  at  the  time  the  bonds  in  suit 
were  made,  signed,  and  sealed,  the  said  0.  E.  Gibson  had 
possession  of  the  seal  of  said  village,  and  was  acting  as  clerk 
of  said  village,  at  the  request  of  the  village  officers." 

The  plaintiflf  also  excepted  specifically  to  certain  of  the 
findings  made  as  follows:  "  1.  To  so  much  of  the  seventh  find- 
ing of  the  court  as  finds  that  at  the  time  the  bonds  in  suit 
were  executed  the  successor  of  0.  E.  Gibson  had  been  elected 
and  duly  qualified,  and  that  said  bonds  were  executed  with- 
out the  direction  or  knowledge  of  the  village  council,  as  not 
being  supported  by  the  testimony.  2.  To  so  much  of  the 
eighth  finding  of  the  court  as  finds  that  the  bonds  in  suit 
were  left  with  the  express  company  in  Ashley,  to  be  sent  to 
the  Toledo  Trust  and  Loan  Company,  as  not  being  supported 
by  the  testimony.  3.  To  the  finding  of  the  court  that  the  said 
bonds  were  issued  without  authority  of  law.  4.  To  the  find- 
ing of  the  court  that  no  person  or  officer  was  ever  authorized 
to  sign  or  issue  the  bonds  on  which  this  action  is  brought.  5. 
To  the  finding  of  the  court  that  the  president  of  the  village 
had  no  authority  to  deliver  or  in  any  manner  dispose  of  either 
the  first  or  second  set  of  bonds.  6.  To  the  finding  of  the  court 
that  the  officers,  at  the  time  they  signed  the  same,  were  act- 
ing without  the  authority  of  the  village,  and  without  author- 
ity of  law,  and  that  the  said  bonds  are  absolutely  void." 

The  requests  for  further  findings  and  the  exceptions  to  the 
findings  made  constitute  the  claimed  errors,  which  have  been 
fully  argued  in  this  court. 

The  several  exceptions  taken  to  the  refusal  of  the  court  be- 
low to  make  other  and  additional  findings  of  fact  and  law, 
and  the  exceptions  to  the  seventh  and  eiglith  findings  made 
by  the  court,  need  not  be  considered,  as  we  think  the  plain- 
tiff's case  must  stand  or  fall  upon  one  question,  and  that  is, 
whether  the  president  of  the  village  had  authority  to  deliver 
the  bonds  in  controversy,  or  the  right  in  any  manner  to  dis- 
pose of  them. 

The  findings  made  by  the  court  below  are  supported  by  the 
testimony  returned  that  while  the  ostensible  purpose  of  is- 
suing these  bonds  by  the  village  was  to  build  a  system  of 
water-works,  yet  it  was  understood  by  the  people  of  the  village 
and  its  officers  that  the  real  object  was  to  give  the  bonds  as  a 
homes  to  the  railroad  company  that  was  then  purposing  to 
build  a  road  from  Muskegon  to  Ashley.     This  was  well  under- 
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stood  by  the  village  officers  to  be  unlawful,  and  that  bonds  so 
issued  would  be  void  upon  their  face.  The  effort  was  made 
by  the  people  of  the  village  and  the  officers  in  the  call  for  the 
election  by  which  the  bonds  were  to  be  voted,  and  in  the  pro- 
ceedings by  the  village  trustees,  to  cover  up  the  real  purpose 
for  the  issuing  of  the  bonds,  and  the  records  from  beginning 
to  end  disclose  a  lawful  purpose  for  which  they  were  to  be 
issued,  —  that  is,  the  construction  of  the  water-works, — so 
that  parties  purchasing  would  have  no  means  of  ascertaining 
from  the  records  the  real  object  of  the  issue.  These  first 
bonds  recited  that  they  were  made  payable  at  the  treasurer's 
office  of  the  village  of  Ashley,  and  that  they  were  issued  in 
pursuance  of  the  statutes  of  the  state  of  Michigan  and  a  reso- 
lution of  the  trustees  of  the  village  of  Ashley,  and  were 
authorized  by  the  legal  vote  of  the  qualified  voters  of  said 
village  at  a  meeting  held  November  29,  1886.  The  first  issue 
was  destroyed  by  the  president  of  the  village,  but  by  whose 
authority  does  not  appear.  Mr.  Chittenden  was  president, 
and  in  his  testimony  says  that  the  bonds  were  destroyed  and 
new  ones  issued  for  the  reason  that  the  first  set  was  made 
payable  at  the  office  of  the  village  treasurer,  and  they  could 
be  better  disposed  of  if  made  payable  at  a  bank,  and  that  the 
second  issue  was  made  payable  at  the  Wayne  County  Savings 
Bank,  in  the  city  of  Detroit.  The  second  issue  of  the  bonds 
was  signed  by  the^  president  and  clerk  of  the  village  some 
time  in  March,  1887,  after  the  term  of  office  of  the  village 
clerk  had  expired,  and  his  successor  had  been  elected.  The 
bonds  were  dated  back  to  the  date  of  the  first  issue,  but  con- 
tained different  recitals  than  the  other  bonds,  both  as  to  place 
of  payment  and  the  fact  that  all  acts  and  things  necessary 
to  be  done  had  been  done  and  performed  as  required  by  law. 
These  second  bonds,  upon  their  face,  were  regular,  and,  if  the 
recitals  were  true,  were  of  valid  issue;  but  there  is  nothing 
tipon  this  second  set  to  show  that  the  president  and  clerk  of 
the  village  ever  had  authority  to  sign  them,  or  to  deliver  any 
of  them  for  any  purpose  whatever. 

The  village  records  were  put  in  evidence,  from  which  it  ap- 
pears that  a  resolution  was  passed  December  1,  1886,  as  fol- 
lows: — 

"  Resolved,  by  the  common  council  of  the  village  of  Ashley, 
now  in  session,  that  the  president  and  clerk  be  authorized  to 
sign  the  bonds  of  the  village  for  water-works;  said  bonds 
those  voted  for  by  the  councilmen  at  the  meeting  held  Novem- 
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ber  18,  1886,  also  by  the  legal  voters  at  the  special  election 
held  November  29,  1886." 

This  is  the  last  resolution  passed  by  the  council  in  refer- 
ence to  these  bonds;  and  it  nowhere  appears  from  the  records 
of  the  village  that  any  authority  was  ever  conferred  upon  the 
president  and  clerk  to  deliver  the  bonds  to  any  person  or  for 
any  purpose  whatever,  or  to  issue  new  bonds  in  place  of  those 
destroyed.  The  mere  signing  of  the  bonds  did  not  bind  the 
village  to  the  payment  of  them.  They  were  still  incomplete, 
and  remained  in  the  hands  of  the  village,  subject  to  the  direc- 
tion and  control  of  the  council.  The  village  council  was  the 
only  power,  under  the  statutes,  which  had  authority  to  direct 
the  issue  or  delivery  for  the  purposes  for  which  the  bonds 
were  executed.  No  direction  whatever  was  given  by  it  to  de- 
liver the  bonds,  and  until  authority  was  given  by  the  council, 
the  president  had  no  more  power  to  dispose  of  them  than  a 
stranger  to  the  proceedings;  and  a  disposition  of  them  by  the 
president  would  not  confer  upon  the  holder  any  greater  right 
to  enforce  payment  than  though  they  were  stolen  from  the 
village  treasury.  The  public  can  act  only  through  authorized 
agents,  and  it  is  not  bound  until  all  who  are  required  to  par- 
ticipate in  what  is  to  be  done  have  performed  their  respective 
duties:  Brown  v.  Bon  Homme  Co.,  S.  D.,  July  8, 1890;  46  N.  W. 
Rep.  173. 

In  Burson  v.  Huntington,  21  Mich.  415,  4  Am.  Rep.  497, 
this  court  laid  down  the  doctrine  that  there  can  be  no  such 
thing  as  an  innocent  purchaser  of  negotiable  paper  which 
never  had  an  inception  by  delivery.  It  was  said:  "  As  a  gen- 
eral rule,  a  negotiable  promissory  note,  like  any  other  written 
contract,  has  no  legal  inception  or  valid  existence  as  such 
until  it  has  been  delivered  in  accordance  with  the  purpose 
and  intent  of  the  parties." 

The  supreme  court  of  Wisconsin  followed  the  above  rule  in 
the  case  of  Chipman  v.  Tucker,  38  Wis.  43,  20  Am.  Rep.  1; 
and  it  was  there  said,  citing  from  Chief  Justice  Dixon,  in 
Walker  v.  Ebert,  29  Wis.  197,  9  Am.  Rep.  548:  "  The  inquiry 
in  such  cases  goes  back  of  all  questions  of  negotiability,  or  of 
the  transfer  of  the  supposed  paper  to  a  purchaser  for  value, 
before  maturity,  and  without  notice.  It  challenges  the  origin 
or  existence  of  the  paper  itself,  and  the  proposition  is  to  show 
that  it  is  not  in  law  or  in  fact  what  it  purports  to  be,  namely, 
the  promissory  note  of  the  supposed  maker.  For  the  purpose 
of  setting  on  foot  or  pursuing  this  inquiry,  it  is  immaterial 
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that  the  supposed  instrument  is  negotiable  in  form,  or  that  it 
may  have  passed  to  the  hands  of  a  bona  fide  holder  for  value. 
Negotiability,  in  such  cases,  presupposes  the  existence  of  the 
instrument  as  having  been  made  by  the  party  whose  name  is 
subscribed;  for  until  it  has  been  so  made,  and  has  such  actual 
legal  existence,  it  is  absurd  to  talk  about  a  negotiation,  or 
transfer,  or  bona  fide  holder  of  it,  within  the  meaning  of  the 
law  merchant." 

The  statute  of  this  state  in  reference  to  the  issuing  of  the 
water-works  bonds  vests  that  power  in  the  village  council,  and 
until  that  body  has  met  at  a  legal  meeting,  and  voted  to  issue 
the  bonds,  or  authorized  their  issue,  one  of  the  essential  re- 
quirements of  the  statute  has  not  been  complied  with;  and 
these  bonds,  being  issued  without  such  direction,  are  not 
binding  against  the  village.  The  plaintiff,  in  its  purchase  of 
these  bonds,  was  bound  to  take  notice  of  the  statute  and  of 
the  records  of  the  village  of  Ashley  relating  to  the  matter,  and 
had  the  plaintiff  examined  the  records  of  the  council,  it  would 
have  been  advised  that  the  president  and  clerk  of  the  village 
had  no  authority  whatever  to  deliver  the  bonds  to  the  loan 
and  trust  company  at  Toledo,  Ohio,  as  the  extent  of  the  reso- 
lution of  the  council  was  a  direction  to  the  president  and  clerk 
to  sign  the  bonds  which  had  been  voted  at  the  special  election 
held  November  29,  1886. 

The  judgment  of  the  court  below  must  be  affirmed,  with 
costs.  

Municipal  Corporations  —  Bonds  —  Defenses  against.  —  Manicipal 
bonds  are  not  negotiable  paper  in  the  hands  of  the  holder  so  as  to  exclude 
inquiry  into  the  legality  of  their  issue,  or  to  preclude  defenses  thereto:  New- 
gass  V.  New  Orleans,  42  La.  Ann.  163;  21  Am.  St  Rep.  368.  There  can  be 
no  bona  fide  holding  of  municipal  bonds  issued  without  authority:  Sutro  v. 
Peltit,  74  Cal.  332;  5  Am.  St.  Rep.  442;  Steines  v.  Franklin  County,  48  Mo.  167; 
8  Am.  Rep.  87.  County  railroad-aid  bonds,  though  negotiable  instruments, 
are  not  binding  upon  the  county,  when  there  is  no  authority  of  law  for  their 
issuance:  Clappv.  Cedar  County,  5  Iowa,  15;  68  Am.  Dec.  678,  and  note.  Sea 
De  Voaa  ▼.  Richmond,  18  Gratt.  338;  98  Am.  Dec.  646,  and  extended  note, 
in  which  this  subject  is  fully  discussed.  Where  railroad-aid  bonds  have 
been  issued  and  certified  under  apparent  authority,  they  are  valid  in  the 
hands  of  an  innocent  purchaser  for  value,  notwithstanding  the  fact  that 
there  was  a  defect  in  their  issue:  North  v.  Platte  Co.,  29  Neb.  447;  2G  Am. 
St,  Rep.  395,  and  note.  Purchasers  of  municipal  bonds  have  a  right  to  rely 
upon  the  facts  asserted  or  appearing  on  the  face  of  the  bonds,  made  by  any 
person  or  body  authorized  by  law  to  pass  upon  and  determine  such  facts: 
Oibba  V.  School  District,  88  Mich.  334;  26  Am,  St.  Rep.  295,  and  note.  See 
also  note  to  Hutclunaon  etc  R,  B.  Co.  v.  Board  of  Comm'ra,  ante,  p.  300. 
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Nesbitt  v.  City  op  Greenville. 

[69  Mississippi,  22.] 

IfXTKTCIFAL  CORPORATIONS  —  DegREK  OF  CaRE  OVER  STREETS  luPOSSO 
UPOX.  —  Ordinary  care  over  its  streets  is  the  measure  of  diligence  im- 
posed upon  a  municipal  corporatiou.  It  is  not  an  insurer  against  injury 
to  persons  using  its  streets. 

Defects  in  Street  Obstruction  —  Mcnicipalitt  Bound  to  Take  Notiob 
OF  Such  as  Ordinary  Care  will  Discover.  —  Where  an  obstructioa 
in  a  street  is  created  by  a  city  itself,  or  is  permitted  to  be  erected  bj 
another,  the  city  must  take  notice  of  such  defects  in  the  obstruction  as 
ordinary  care  will  discover. 

Street,  Structure  in,  must  be  Made  and  Kept  Reasonably  Safe.  — 
A  structure  in  a  public  street  must  be  erected  in  such  a  manner  and 
with  such  materials  as  to  be  reasonably  safe,  and  must  be  kept  in  a  safe 
condition.  It  is  as  much  the  duty  of  the  city  to  make  proper  repaira 
from  time  to  time  as  to  make  the  structure  safe  originally. 

Municipality  Chargeable  with  Common  Knowledge,  Same  as  Natural 
Person.  —  A  municipal  corporation  is  liable  for  injury  resulting  from 
its  defective  structures,  when,  by  reasonable  diligence,  it  might  have 
acquired  knowledge  of  the  defect.  The  common  knowledge  of  mankind 
as  to  the  action  of  the  elements,  and  the  like,  is  to  be  attributed  to  mO'* 
nicipalities,  just  as  to  natural  persons. 

Peremptory  Instruction  for  Defendant  Improper  when, — In  an  ac- 
tion  to  recover  damages  for  alleged  negligence,  where  the  defendant's 
freedom  from  culpability  is  not  so  manifestly  clear  as  to  leave  no  room 
for  differences  of  opinion  among  reasonable  men,  the  question  of  negli- 
gence ought  to  be  left  to  the  jury,  and  it  is  error  to  instruct  peremptorily 
for  the  defendant. 

CoiTTRiBUTORY  Nkqlioence  QUESTION  FOR  JuRY  WHEN.  — When  con- 
tributory  negligence  is  relied  on  as  a  defense,  unless  evidence  thereof  is 
■o  plain  and  convincing  as  to  leave  no  doubt  in  the  minds  of  reajonable 
men,  it  is  error  for  the  court  to  peremptorily  instruct  for  the  defendant. 
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Action  by  the  plaintiff  against  the  defendant  to  recover 
damages  for  alleged  negligence  resulting  in  the  death  of  plain- 
tiff's husband.  The  trial  court  gave  a  peremptory  instruction 
for  the  defendant,  and  the  plaintiff  appealed.  Other  facts 
are  stated  in  the  opinion. 

Jayne  and  Watson,  for  the  appellant. 

Terger  and  Percy,  for  the  appellee. 

Woods,  J.  There  is  much  evidence  in  the  record  tending  to 
show  that  the  highway  at  the  point  where  plaintiff's  deceased 
husband  received  his  injuries  was  a  public  street  in  Greenville, 
and  we  have  no  reason  to  suppose  that  the  peremptory  in- 
struction of  the  court  below  had  any  relation  to  this  phase  of 
the  case. 

Let  us  examine  briefly  the  evidence  which  was  offered  for 
the  purpose  of  showing  negligence  in  the  municipality  in  per- 
mitting an  obstruction  for  a  long  while  in  the  public  street, — 
an  obstruction,  as  it  now  appears,  which  was  dangerous  to 
persons  passing  along  or  using  such  street. 

The  obstruction  was  erected  by  one  Pace  about  two  years 
before  the  injury  complained  of  occurred.  Whether  erected 
by  the  permission  of  the  municipality  does  not  appear  from 
the  record;  but  this  is  not  important,  since  the  city's  liability 
for  its  continuance  is  clear.  There  is  no  dispute  as  to  the 
knowledge  of  the  city  of  the  existence  of  the  structure  in  the 
street.  The  structure  was  a  tank,  holding  seventy  or  eiglity 
barrels  of  water,  placed  on  a  framework,  which  was  itself 
placed  on  posts  from  four  to  six  feet  high  above  the  surface 
of  the  street.  The  water  which  was  stored  in  this  tank  was 
used  for  street-sprinkling  purposes  and  for  consumption  by 
citizens.  It  was  immediately  in  the  street,  and  very  near  the 
base  of  a  levee  which  had  been  erected  across  the  west  end  of 
the  street  by  the  board  of  levee  commissioners.  To  this  tank 
directly  persons  using  the  river  water  were  accustomed  to 
come  for  their  supplies,  and  to  it  the  street-sprinkler  came 
direot-ly  also.  Within  about  seventy  feet  of  the  tank  there 
were  two  coal-yards,  and  all  the  business  of  these  yards  was 
conducted  near  it.  Now  and  then  small  steamboats  landed 
at  the  foot  of  this  street,  and  fishing-vessels  sometimes  tied 
up  at  its  foot  also;  and  persons  from  such  boats  and  vessels 
passed  up  the  street  in  question,  and  by  this  tank,  from  the 
river.  Persons  on  foot  occasionally  used  this  particular  por- 
tion of  the  street  to  reach  the  levee. 
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This  tank,  thus  built  and  thus  situated  and  thus  used,  sud- 
denly fell  one  day  in  August,  1890,  and  in  its  fall  the  husband 
of  appellant  —  who  at  the  moment  was  under  it  —  received 
injuries  which  resulted  in  his  death.  The  immediate  cause 
of  the  fall  of  the  tank  was  found  to  be  the  breaking  in  two  of 
one  of  the  timbers  constituting  the  framework  upon  which 
the  tank  sat.  This  broken  piece  of  timber  was  found  to  have 
been  unsound,  —  ''water-sobbed,"  as  the  witness  who  testified 
to  this  fact  characterized  it.  The  same  witness  had,  not  a 
great  while  before,  discovered  the  "  water-sobbed "  and  unsafe 
condition  of  this  piece  of  timber. 

We  agree  with  counsel  for  appellee  that  ordinary  care  over 
its  streets  is  the  measure  of  diligence  imposed  upon  munici- 
pal corporations,  and  that  they  are  not  insurers  against  injury 
to  persons  using  the  public  streets. 

We  do  not  dissent  from  the  elementary  principle  that  be- 
fore the  municipality  can  be  held  liable  for  injuries  resulting 
from  nuisances  or  defects  in  its  streets,  it  must  have  knowl- 
edge of  the  nuisance  or  the  defect,  and  its  danger.  Notice 
there  must  be,  to  charge  the  municipality,  but  this  notice  may 
be  actual,  or  constructive,  or  implied. 

Where  the  obstruction  is  created  by  the  city  itself,  or  where 
it  permits  an  obstruction  erected  by  another  in  its  streets,  it 
must  take  notice  of  such  defects  in  the  obstruction  as  ordinary 
care  will  discover.  The  structure  in  a  street,  to  every  part  of 
which  the  entire  public  has  the  right  of  free  access,  must  be 
erected  in  such  manner  and  from  such  materials  as  to  be 
reasonably  safe,  and  it  must  be  kept  in  this  safe  condition. 
Proper  repairs,  from  time  to  time,  are  as  much  the  duty  of 
the  city  as  a  safe  structure  originally. 

Inseparably  connected  with  this  statement  is  another,  viz., 
that  a  municipality  is  liable  for  injury  resulting  from  its  de- 
fective structures,  where,  by  reasonable  diligence,  it  might 
have  acquired  knowledge  of  such  defect.  Tlie  common 
knowledge  of  mankind  is  chargeable  to  a  municipality  also. 
The  knowledge  of  the  action  of  the  elements  on  structures  of 
wood,  and  of  the  liability  of  timber  to  decay  under  certain  con- 
ditions, is  to  be  attributed  to  municipalities,  just  as  to  natural 
persons.  The  duty  of  the  municipality  to  exercise  ordinary 
care  to  detect  such  natural  decay,  and  to  guard  against  injuries 
therefrom,  follows  necessarily.  Recurring  now  to  the  facts 
put  in  evidence  to  show  the  appellee's  negligence  and  conse- 
quent liability,  we  are  of  the  opinion  that  the  city's  freedom 


524  Nesbitt  v.  City  of  Gkeenvillk.  [Miss. 

from  culpability  was  not  so  manifestly  clear  as  to  leave  no 
room  for  differences  of  opinion  among  reasonable  men,  and 
therefore  that  the  question  of  appellee's  negligence  should 
have  been  submitted  to  the  jury. 

Was  the  deceased  free  from  contributory  negligence?  "Was 
he  guilty  of  such  misuse  of  the  street  at  the  time  he  was  in- 
jured as  to  absolve  the  municipality  from  liability  in  any 
event?  The  deceased  was  engaged  in  preparing  in  this  open 
street  the  timbers  necessary  to  the  erection  of  a  dump  just 
beyond  the  levee,  in  the  river,  under  a  contract  with  the  city. 
He  had  been  engaged  in  that  work,  with  the  laborers  employed 
by  him,  for  two  weeks  or  more.  We  take  it  to  be  true  that 
the  city  had  the  same  right  to  occupy  such  part  of  the  street 
in  the  prosecution  of  this  public  work  as  might  be  convenient 
and  necessary,  in  the  same  manner  and  to  the  same  extent 
that  an  abutting  lot-owner  may  be  permitted  to  employ  a  part 
of  the  street  in  the  erection  of  a  building  upon  his  lot.  Pre- 
sumably, too,  the  deceased  was  using  the  street  with  the 
knowledge  and  under  the  permission  of  the  municipality. 
While  thus  lawfully  engaged  in  the  street,  the  deceased,  as 
an  incident  to  his  work,  had  occasion  to  sharpen  a  saw;  and 
in  order  to  do  this  piece  of  work,  incident  to  the  main  enter- 
prise, he  placed  himself  for  a  few  minutes  under  this  tank,  in 
a  part  of  the  public  street,  there  being  no  apparent  danger 
from  the  structure,  and  while  so  situated  was  fatally  injured 
by  the  fall  of  the  tank.  Suppose  he  had  stood  outside  the 
edge  of  the  tank  while  engaged  in  his  incidental  work  of  saw- 
sharpening;  suppose  he  had  been  simply  standing  near  it, 
supervising  the  work  of  his  hands,  and  the  injury  had  occurred, 
—  would  he  have  been  so  clearly  guilty  of  contributory  negli- 
gence, or  such  misuser  of  the  street,  as  to  leave  no  room  for 
difference  of  opinion  as  to  his  culpability?  On  all  the  facts 
in  the  case  before  us,  can  it  be  affirmed  that  only  one  conclu- 
sion can  be  drawn  by  reasonable  men?  Would  all  reasonable 
men  certainly  draw  the  same  inference  of  contributory  negli- 
gence from  all  the  evidence  in  the  case?  Was  there  nothing 
material,  of  fact  or  inference,  as  to  which  reasonable  men 
might  not  honestly  differ? 

We  intimate  no  opinion  as  to  the  negligence  of  deceased, 
but  we  are  of  the  opitiion  that  the  question  should  have  been 
submitted  to  the  jury. 

Reversed  and  remanded. 
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Municipal  Corporations — Liability  fob  Unsafe  Condition  of  Streets. 
—  Maaicipal  corporatioa  owed  duty  to  those  w)io  use  its  streets  to  exercise 
ordinary  care  to  make  them  safe  for  passage:  Andei-son  v.  East,  117  Ind.  126; 
10  Am.  St.  Rep.  S5;  but  is  not  a  guarantor  or  insurer  against  accidents:  Oos- 
port  V.  Evans,  112  Ind.  133;  2  Am.  St.  Rep.  164;  Shelley  v.  Austin,  74  Tex. 
608.  It  must  keep  its  streets  in  reasonably  safe  condition:  Alexander  v.  Big 
Rapids,  7(5  Mich.  282;  Champai'jn  v.  Jones,  132  111.  304;  Marseilles  v.  How- 
land,  124  111.  547;  that  is,  in  such  condition  that  those  who  are  using  them 
properly,  and  are  not  so  deficient  in  reasonable  prudence  and  ordinary  care 
as  to  bring  injury  upon  themselves,  can  do  so  without  peril:  KniglUstown  v. 
Musgrove,  116  Ind-  121;  9  Am.  St.  Rep.  827.  The  duty  of  a  municipality 
is  measured  by  circumstances;  it  requires  much  greater  attention  to  the  con- 
dition of  a  thronged  thoroughfare  in  a  populous  city  than  to  that  of  an  ordi- 
nary highway  running  through  a  sparsely  settled  district,  and  not  along  what 
might  be  regarded  as  a  dangerous  piece  of  country:  Olasier  v.  Hebron,  131 
N.  Y.  447.  Compare  Whitfield  v.  Meridian,  66  Miss,  570;  14  Am.  St.  Rep. 
596.  As  to  the  liability  of  city  or  town  for  neglect  to  repair  streets,  see, 
generally,  notes  to  Browning  v.  Springfield,  63  Am.  Dec.  350-357;  WeLsenberg 
T.  Appleton,  7  Am.  Rep.  43,  44. 

MnMiciFAL  Corporations. — Notice  of  Defects  in  Streets:  See  notes 
to  Montezuma  v.  Wilson,  14  Am.  St.  Rep.  152;  Whitfield  v.  Meridian,  14  Am. 
St.  Rep.  599;  Pettengill  v.  Yonkem,  15  Am.  St.  Rep.  446;  Weisen^ierg  v.  Ap' 
pkton,  7  Am.  Rep.  43.  The  general  rule  is,  that  a  city  which  exercises  due 
care  in  the  maintenance  of  its  streets  is  not  liable  for  injuries  caused  by  de- 
fects therein,  unless  it  has  either  actual  notice  of  such  defects,  or  the  con- 
structive notice  which  the  law  imputes  to  it  after  the  lapse  of  a  period  within 
which  knowledge  of  the  defects  might,  by  the  exercise  of  ordinary  diligence, 
have  been  obtained:  Denver  v.  Dean,  10  Col.  375;  3  Am.  St.  Rep.  594;  Tur' 
net  V.  Newburyh,  109  N.  Y.  301;  4  Am.  St.  Rep.  453;  Kansas  City  v.  Brad- 
bury, 45  Kan.  381;  23  Am.  St.  Rep.  731;  Bradford  v.  Mayor  of  Anniston,  92 
Ala.  349;  25  Am.  St.  Rep.  60;  Rochefort  v.  Auleborougk,  154  Mass.  140;  26  Am. 
St.  Rep.  221;  Montezuma  v.  Wilson,  82  Ga.  206;  14  Am.  St.  Rep.  150;  W/iit- 
ney  v.  Lowell,  151  Mass.  212.  The  circumstances  of  each  case  must  determine 
whether  constructive  notice  ia  to  be  attributed  to  the  city:  Whitfield  t.  Meri- 
dian,  66  Miss.  570;  14  Am.  St.  Rep.  596;  Austin  r.  RUz,  72  Tex.  391.  To  re- 
fuse  to  charge  the  jury  that  the  city  will  not  be  liable  for  injuries  caused  by 
defects,  unless  there  is  evidence  showing  that  it  had  notice  of  such  defects,  ia 
ground  for  reversal:  Oalveston  v.  Smith,  80  Tex.  69.  The  notice  received  must 
be  notice  of  the  particular  defect,  and  not  merely  of  a  general  defective  con- 
dition of  the  street  or  sidewalk:  Dundas  T.  Lawing,  75  Mich.  499;  13  Am. 
St.  Rep.  457.  To  make  knowledge  of  a  general  defect  equivalent  to  notice  of 
the  particular  one,  they  must  at  least  be  of  the  same  general  character,  or  the 
latter  a  usual  concomitant  of  the  former:  Shelhy  v.  Claijett,  46  Ohio  St.  549. 
Where  injuries  are  caused  by  a  defective  sidewalk,  it  is  immaterial  by  whom 
or  by  what  authority  it  was  placed  in  position.  If  the  city  authorities  have 
notice  of  a  defect  therein,  or  it  has  been  built  so  long  that  knowledge  is  pre- 
sumed, the  city  is  as  liable  as  though  the  sidewalk  had  been  built  by  its  ex- 
press authority:  Village  of  Ponca  v.  Crawford,  23  Neb.  662;  8  Am.  St.  Rep. 
144.  The  exercise  of  that  ordinary  care  which  is  required  involves  the  an- 
ticipation of  defects  that  are  the  natural  and  legitimate  result  of  u.se  or 
elimatio  influences,  or  where  the  corporation  had  means  of  knowledge  for  a 
sufficient  time  to  have  remedied  the  defect:  Denver  r.  Dean,  10  Col.  375;  3 
Am.  St.  Rep.  694. 
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CONTRIBOTORT  NeOLIGENCE,  WHEN  A  QUESTION  FOR  THE  JuRT.  —  A  COUrt 

cannot  say,  as  a  matter  of  law,  that  it  appears  from  the  allegations  of  the 
complaint  that  the  plaintiff  was  guilty  of  contributory  negligence,  nnless 
those  allegations  so  clearly  show  that  fact  that  there  could  be  no  reasonable 
ground  for  different  minds  arriving  at  different  conclusions  upon  the  question: 
Rolselh  V.  Smith,  3S  Minn.  14;  8  Am.  St.  Rep.  6.37.  In  other  words,  if  there 
may  possibly  be  a  difference  of  opinion  as  to  the  conclusion  to  be  drawn,  the 
plaintiff  is  entitled  to  go  to  the  jury:  Mynning  v.  Detroit  etc,  R.  R.  Co.,  64 
Mich.  93;  8  Am.  St.  Rep.  804;  Nugent  v.  Boston  etc.  R.  R.  Co.,  80  Me.  62;  6 
Am.  St.  Rep.  151;  Weber  v.  Kamaa  CUy  Cable  R'y  Co.,  100  Mo.  194;  18  Am. 
St.  Rep.  541;  Adama  v.  Iron  Cliffs  Co.,  78  Mich.  271;  18  Am.  St.  Rep.  441; 
Roux  V.  BlodijeU  etc.  Lumber  Co.,  85  Mich.  519;  24  Am.  St.  Rep.  102;  Roddy 
V.  Miasoui-i  Pacific  R'y  Co.,  104  Mo.  234;  24  Am.  St.  Rep.  333;  Mal/icwa  V. 
Cedar  Rapids^  80  Iowa,  459;  20  Am.  St.  Rep.  436. 


Julienne  v.  Mayor  and  Aldermen  op  Jackson. 

[69  Mississippi,  84.] 
DOOS  RCNNINO   AT  LaRQS,  CiTT  ORDINANCE   HAT  AUTHORIZE    KlLLINQ   07, 

WITHOUT  Notice.  —  A  municipal  corporation  may,  in  the  exercise  of 
the  police  power,  provide  by  ordinance  that  unmuzzled  dogs  running  at 
large  shall  be  killed.  Such  ordinance  does  not  violate  the  constitutional 
rights  of  the  owners,  although  their  property  is  destroyed  without  no* 
tice  to  them. 
*' Running  at  Large,"  Meaning  of.  —  A  dog  found  in  a  street  of  a  city, 
unmuzzled,  and  unaccompanied  by  its  owner,  is  deemed  to  be  "  running 
at  large,"  within  the  meaning  of  a  city  ordinance  authorizing  the  killing 
of  dogs  so  found,  and  may  be  lawfully  killed  by  a  police-oflScer,  although 
it  has  just  escaped  from  confinement,  and  the  owner  is  in  pursuit  of  it. 

Action  brought  in  a  justice's  court  to  recover  the  value  of 
a  dog,  which  was  alleged  to  have  been  unlawfully  killed  by  a 
police-ofBcer  of  the  defendant.  The  city  charter  conferred 
the  power  to  provide  for  the  confinement  and  destruction  of 
dogs  when  necessary,  and  a  city  ordinance  provided  that  be- 
tween certain  dates  mentioned  all  dogs  running  at  large  with- 
out a  muzzle  and  tag  should  be  destroyed  by  any  policeman 
of  the  city.  The  dog,  which  was  a  valuable  animal,  highly 
bred,  thoroughly  trained,  and  entirely  harmless,  was  killed  by 
the  officer  while  running  on  the  street,  unaccompanied,  and 
without  a  muzzle  or  tag.  The  owner  had  kept  the  animal 
upon  his  premises  securely  tied,  but  on  the  morning  on  which 
it  was  killed,  the  animal  broke  its  collar,  and,  without  the 
knowledge  of  the  owner  or  his  family,  leaped  over  the  fence* 
and  wandered  down  the  street.  About  ten  minutes  after  the 
dog's  escape,  the  owner's  wife  discovered  that  it  had  gone,  and 
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etarted  in  pursuit,  intending  to  bring  it  back  to  the  yard,  and 
was  only  about  one  hundred  yards  away  when  the  dog  was 
shot.  It  was  admitted  that  the  officer,  in  killing  the  dog,  acted 
under  a  sense  of  his  official  duty.  The  plaintiff  recovered 
judgment  in  the  justice's  court,  but  on  appeal  to  the  circuit 
court,  judgment  was  rendered  for  the  defendant,  and  the 
plaintiff  appealed. 

Frank  Johnston^  for  the  appellant. 

J".  B.  Harris^  for  the  appellee. 

Cooper,  J.  Though  the  plaintiff's  dog  was  not  permitted 
to  be  at  large  knowingly,  but  escaped  from  his  close,  and  was 
Boon  thereafter  followed  by  the  plaintiff's  wife  for  the  purpose 
of  returning  him  to  confinement,  he  was  nevertheless  "  run- 
ning at  large  "  within  the  meaning  of  the  ordinance  of  the 
city,  and  was  lawfully  killed  by  the  city  marshal. 

It  may  be  conceded  that  the  plaintiff  had  a  property  right 
in  the  animal,  and  might  have  recovered  his  value  as  against 
one  unlawfully  killing  him.  But,  of  all  property,  dogs  are 
more  peculiarly  the  subjects  of  police  regulations  than  any 
other  class.  They  are  very  generally  kept  and  considered 
of  value  because  of  their  tendency  to  revert  to  their  savage 
state,  and  to  attack  as  an  enemy  any  stranger  who  may  ap- 
proach them;  and  it  is  because  of  the  danger  to  the  public 
arising  from  these  instincts  that  they  are  so  often  and  so  gen- 
erally subjected  to  police  regulations,  especially  in  cities  and 
towns. 

It  is  held  with  great  unanimity  by  the  courts  that  regula- 
tions of  the  most  stringent  character,  and  the  most  summary 
proceedings  for  the  destruction  of  these  animals  kept  con- 
trary to  such  regulations,  are  entirely  within  legislative  power, 
and  free  from  constitutional  objection,  though  the  property  of 
the  owner  is  destroyed  without  notice  or  hearing  in  the  execu- 
tion of  the  law. 

In  Massachusetts,  it  has  been  held  that  a  dog,  not  licensed 
and  collared  according  to  the  provisions  of  law,  may  be  shot 
within  the  owner's  close  by  the  officer:  Blair  v.  Forehand^  100 
Mass.  136;  97  Am.  Dec.  82;  1  Am.  Rep.  94. 

So  in  New  Hampshire,  under  a  statute  providing  that  "  no 
person  shall  be  liable  by  law  for  killing  any  dog  which  shall 
be  found  not  having  around  his  neck  a  collar  of  brass,  tin,  or 
leather,  with  the  name  of  the  owner  or  owners  engraved 
thereon,"  it  was  held  that  a  private  person  might  lawfully 
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kill  a  dog  having  on  a  collar  on  which  was  engraved  the  ini- 
tials of  the  owner's  name,  even  though  he  knew  who  was  the 
owner,  the  court  saying:  "  Actual  notice  of  the  ownership  of 
the  dog  will  not  supersede  the  necessity  of  a  compliance  with 
the  statute.  Its  provisions  are  direct  and  positive,  and  the 
consequence  of  a  neglect  of  the  statutory  requirements  are 
explicitly  stated." 

Replying  also  to  the  argument  that  the  act  conflicted  with 
the  constitution,  in  that  it  was  a  taking  of  private  property 
for  public  uses,  or  deprived  the  owners  of  their  property  in 
dogs,  the  court  said  the  act  had  no  such  effect,  but  "  merely 
regulated  the  use  and  keeping  of  such  property  in  a  manner 
that  seemed  to  the  legislature  reasonable  and  expedient.  It 
is  a  mere  police  regulation,  such  as  we  think  the  legislature 
might  constitutionally  establish":  Morey  v.  Proton,  42  N.  H. 
373.  See  also  Tiedeman  on  Police  Power,  sees.  141  et  seq.; 
Cooley's  Constitutional  Limitations,  741. 

The  judgment  is  affirmed. 

Animals  —  Taxation  and  REauLATioir  or  Dogs.  —  Statutes  and  ordi- 
nancea  regulating,  restricting,  or  prohibiting  the  mnaing  of  dogs  at  large  in 
cities,  and  authorizing  the  summary  killing  of  dogs  so  running  at  large,  and 
dividing  them  into  classes,  with  different  fees  for  registration,  are  constitu* 
tional:  StaU  r.  Citu  of  Topfka,  36  Kan.  76;  59  Am.  Rep.  529.  A  city  ordi- 
nance may  autboiize  impounding  of  animals  running  at  large  in  the  streets, 
and  sale  of  them  for  expenses,  without  judicial  proceedinas:  Wilcox  v.  Heming, 
53  Wis.  144;  46  Am.  Rep.  625;  Fort  Snuth  v.  Dodson^  46  Ark.  296;  65  Am. 
Rep.  589.  But  an  ordinance  requiring  owner  to  obtain  license  for  keeping 
dogs,  and  subjecting  him  to  arrest,  fine,  and  imprisonment  for  not  procuring 
■neb  license,  is  iuraiid:  Wathington  City  r.  Meiga,  I  MoAr.  53j  29  Am.  Repw 
S7& 


Alabama  and  Vicksburq  R'y  Co.  v.  Brooks. 

[69  MiSSiSsiFFI,  168.] 

Dbmubrkr,  Ovbkrulino  ov,  not  Reversiblb  Error  whin.  — The  oTer. 
ruling  of  a  demurrer  to  a  plea  cannot  be  reversible  error,  where  the  de- 
fenses set  op  are  sabstantially  availed  of  ander  other  pleas. 

Libel  —  Railroad  Company  Liable  fob  its  Superintendent's  Act  nr 
WBrriNO  when.  —  A  railroad  company  is  liable  for  a  libelous  letter 
written  by  its  superintendent  in  answer  to  a  claim  for  damages  pre- 
sented to  the  company,  where  the  writing  of  such  letter  is  within  the 
scope  of  his  authority. 

Honvn  voB  Makinq  Libbloixs  Statement  Question  tor  Jury. — In  an 
action  of  libel  for  writing  a  letter  ooataiuing  libelous  statements,  the 
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question  whether  the  writer  believed  the  truth  of  the  statements  fs  for  the 
jury,  and  hia  assertion  is  not  conclusive  of  what  the  motive  was. 

Libel  —  Qualified  Privilege  of  Person  Applied  to  fob  Information. 
—  A  person  to  whom  application  is  made  for  information  may,  within 
the  limits  thereof,  write  or  speak  words  which,  under  other  circumstances, 
would  subject  him  to  a  suit  for  libel  or  slander,  but  the  scope  of  the  de< 
famatory  matter  must  not  exceed  the  exigency  of  the  occasion.  And  he 
cannot  take  license  from  the  occasion  to  gratify  his  malice,  or  to  state  as 
facts  libelous  matter  which  he  does  not  believe  to  be  true. 

Malice,  Bdrden  of  Proof  of,  on  Plaintiff,  when  Comhdnioation  Privi- 
leged. —  In  an  action  for  libel,  if  the  communication  wa«  privileged,  the 
burden  of  proving  malice  is  upon  the  plaintiff,  who  must  offer  some  evi- 
dence  of  its  existence  beyond  the  mere  falsity  of  the  charge. 

Libel,  Publication  of,  Completb  when.  —  Where  a  person,  to  whom  a 
claim  is  presented  by  attorneys  in  behalf  of  their  client,  in  replying,  ex- 
ceeds his  privilege  by  sending  to  the  attorneys  a  letter  containing  de- 
famatory statements  concerning  the  client,  the  publication  is  complete 
when  the  libelous  letter  is  received  and  read  by  the  attorneys. 

Action  of  slander  based  on  an  alleged  libelous  letter  writ- 
ten to  the  plaintiff  by  the  defendant's  superintendent.  The 
plaintiff  was  a  passenger  on  the  defendant's  road,  and  his 
valise  was  lost  or  mislaid  at  Vicksburg.  He  made  out  a 
claim  against  the  company  for  the  loss  of  the  valise  and  its 
contents,  which  he  placed  in  the  hands  of  his  attorneys,  Dab- 
ney  and  McCabe,  to  collect,  delivering  to  them  his  check.  The 
attorneys  wrote  a  letter  to  the  company,  which  was  received 
by  its  superintendent  at  Vicksburg,  demanding  payment  of 
ilib  claim,  and  in  reply  received  the  following  letter,  upon 
which  this  action  is  based:  — 

'*  Messrs.  Dabney  &  McCabe,  City. 

"  Gentlemen,  —  I  have  yours  of  the  16th  inst.,  inclosing  very 
modest  claim  for  only  $1,155,  on  account  of  the  alleged  loss  of 
J.  S.  0.  Brooks's  valise. 

"  I  have  investigated  this  matter  thoroughly,  and  find  that 
Ithis  claim  is  based  simply  on  Mr.  Brooks  holding  one  of  our 
checks.  This  valise,  together  with  his  trunk,  arrived  at 
Vicksburg  '0.  K.,'  and  he  simply  walked  off  with  the  valise 
without  giving  the  baggage-master  an  opportunity  to  take  the 
check  up,  and  the  next  day  sent  down  the  check,  together 
with  one  for  his  trunk,  and  requested  that  we  deliver  this 
baggage.  As  the  matter  stands,  I  think  that  if  Mr.  Brooks 
sees  fit  to  press  his  suit  we  will  have  to  take  some  action  in 
regard  to  his  taking  this  property  away  while  it  was  in  pos- 
session of  the  railroad  company  without  giving  up  his  check. 
"  Yours  truly,  W.  W.  Bond,  Supt." 
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At  the  trial,  plaintiff's  evidence  showed  that  he  had  not 
taken  the  valise  as  charged  in  the  letter  of  Bond.  The  evi- 
dence also  tended  to  show  that  all  the  knowledge  of  the  mat- 
ter which  Bond  possessed  at  the  tinae  he  wrote  the  letter  was 
derived  from  letters  received  from  the  claim  agent  and 
baggage  agent  of  the  defendant,  neither  of  whom  knew  how 
the  valise  was  lost.  Bond  was  examined  as  a  witness  for  the 
defendant,  and  testified  that  he  did  not  know  the  plaintiff,  and 
that  he  had  no  malice  or  ill  feeling  against  him,  and  that  he 
sent  the  letter  to  the  attorneys  in  good  faith,  and  with  no  in- 
tent to  defame.  There  was  no  evidence  of  malice  outside  of 
the  statement  contained  in  the  letter.  The  plaintiff  sustained 
no  pecuniary  damages  by  the  writing  of  the  letter.  There  was 
evidence  tending  to  show  that  it  was  within  the  scope  of  the  du- 
ties of  Bond,  as  superintendent,  to  investigate  the  alleged  loss  of 
tiie  valise,  and  to  write  the  letter  complained  of;  but  there 
was  also  evidence  to  the  contrary,  and  rules  and  regulations 
promulgated  by  the  general  manager  of  the  defendant  were 
introduced,  showing  that  claims  for  lost  baggage  should  be 
referred  to  the  general  baggage- master.  A  motion  to  exclude 
the  plaintiff's  testimony  and  for  judgment  was  overruled,  and 
a  request  to  instruct  peremptorily  for  the  defendant  was  re- 
fused. The  jury  returned  a  verdict  of  five  hundred  dollars  for 
the  plaintiff,  and  a  motion  for  a  new  trial  having  been  refused, 
the  defendant  appealed.  Other  facts  are  stated  in  the  opiD- 
ion. 

Nugent  and  Mc  Willie^  for  the  appellant. 

Dabney  and  McCabe,  for  the  appellee. 

Cooper,  J.  If  it  be  conceded  that  the  demurrer  to  the  sec- 
ond plea  should  have  been  overruled,  no  reversible  error  would 
be  shown,  since,  under  the  general  issue,  and  under  the  third 
and  fourth  pleas,  the  defendant  had  advantage  of  all  matters 
of  defense  set  up  in  the  second  plea.  In  truth,  the  whole  con- 
troversy was  upon  the  facts  set  up  by  that  plea,  and  which, 
upon  the  demurrer  being  sustained,  were  substantially  re- 
stated in. pleas  3  and  4. 

Tlie  defenses  introduced  were,  that  Bond  had  no  authority, 
as  agent  of  the  defendant,  to  write  the  letter,  and  if  he  had, 
that,  under  the  circumstances,  it  was  not  a  libel.  The  extent 
of  the  agency  of  Bond  was  fairly  submitted  to  the  jury,  and 
it  cannot  be  said  that  the  verdict,  by  which  it  is  found  that 
he  was  the  representative  of  the  defendant  in  relation  to  the 
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business  in  which  the  letter  was  written,  is  not  supported  by 
the  evidence.  Bond  himself  was  examined  as  a  witness,  and 
did  not  deny  liis  authority  to  act  for  the  company.  He  pro- 
fessed, by  acting,  to  have  authority.  Other  executive  officers 
of  the  company  recognized  his  right  so  to  act,  and  ample 
other  evidence  appears  of  record  to  show  that  his  act  was 
within  the  scope  of  his  duty. 

The  court,  by  instructions  to  the  jury,  gave  to  the  defend- 
ant the  benefit  of  its  defense  that  the  letter  alleged  to  be 
libelous  was  in  reply  to  a  communication  from  the  plaintiflF's 
attorneys.  It  told  the  jury  that  the  circumstances  created 
a  qualified  privilege,  and  that  the  defendant  could  oidy  be 
liable  upon  proof  of  malice,  or  the  absence  of  honest  belief 
in  the  truth  of  the  statements  contained  in  the  letter;  in 
other  words,  that  the  defendant  was  not  liable  if  its  servant, 
in  making  reply  to  the  letter  of  the  attorneys,  kept  himself 
within  the  privilege  of  the  occasion,  but  was  liable  if  he  took 
advantage  of  the  ojjportunity  afforded  by  the  occasion  to  ma- 
liciously lihel  him,  or  to  write  concerning  him  libelous  matter 
which  he  did  not  believe  to  be  true. 

That  Bond  intended  by  his  letter  to  charge  the  plaintiff 
with  larceny  of  the  lost  baggage,  or  with  having  lawfully 
taken  it  away,  and  then  to  have  conceived  the  purpose  of 
fraudulently  recovering  its  value  from  the  defendant,  by  rea- 
son of  his  yet  having  its  check  in  his  possession,  was  ad- 
mitted by  him  while  testifying.  It  is  true,  he  affirmed  that 
he  honestly  believed  these  facts  to  be  true,  but  whether  he 
did  or  did  not  so  believe  was  a  question  for  the  determination 
of  the  jury,  and  his  assertion  is  not  conclusive  of  what  the 
motive  was:  Starkie  on  Evidence,  sec.  89;  Elmer  y.  FessendeHj 
151  Mass.  359. 

One  to  whom  application  is  made  for  information  may, 
within  the  limits  thereof,  write  or  speak  words  which,  under 
other  circumstances,  would  subject  him  to  suit  for  libel  or 
slander,  but  "the  scope  of  the  defamatory  matter  must  not 
exceed  the  exigency  of  the  occasion":  Cook  on  Defatnation, 
35.  Nor  can  he  take  license  from  the  occasion  to  gratify  his 
malice,  or  to  state  as  facts  libelous  matter  which  he  does  not 
believe  to  be  true.  The  exemption  from  responsibility  for 
libel  in  privileged  communications  are  of  two  classes:  1. 
Those  of  absolute  privilege,  in  which  no  action  lies,  though 
the  motive  be  malicious,  of  which  class  are  included  legisla- 
tive and  judicial  proceedings:  13  Am.  &  Eng.  Eucy.  of  Law, 
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405;  Verner  v.  Verner,  64  Miss.  321.  2.  Qualified  privilege 
for  libel,  in  which  no  inference  of  malice  arises  from  the  mere 
fact  of  the  prejudicial  statement,  but  the  plaintiff  must  prove 
malice  in  fact.  "The  term  'privileged,'  as  applied  to  a  com- 
munication alleged  to  be  libelous,  means  simply  that  the 
circumstances  under  which  it  was  made  are  such  as  to  repel 
the  legal  inference  of  malice,  and  to  throw  upon  the  plain- 
tiff the  burden  of  offering  some  evidence  of  its  existence 
beyond  the  mere  falsity  of  the  charge":  Lewis  v.  Chapman^ 
16  N.  Y.  369;  Wnght  v.  Woodgate,  2  Cromp.  M.  &  R.  573; 
Toogood  v.  Spyring,  1  Cromp.  M.  &  R.  181;  Delaney  v.  Jonea, 
1  Esp.  193;  4  Com.  P.;  Laughton  v.  Bishop  of  S odor  and  Man^ 
L.  R.  4  Com.  P.  504;  Spill  v.  Maule,  L.  R.  4  Ex.  232;  Clark 
V.  Molyneux,  L.  R.  3  Q.  B.  D.  237. 

The  plaintiff,  recognizing  the  occasion  of  the  publicatioa 
as  privileged,  assumed  the  burden  of  establishing  the  malice 
of  the  defendant's  superintendent,  and  by  the  verdict  of  the 
jury  shows  that  he  has  supported  his  contention  in  that 
behalf.  We  are  not  prepared  to  say  that  the  verdict  is  not 
correct. 

The  publication  was  complete  when  the  libelous  letter  was 
received  and  read  by  Messrs.  Dabney  and  McCabe.  the  plain- 
tiff's attorneys.  This  necessarily  follows  from  the  establish- 
ment of  the  fact,  settled  by  the  verdict,  that  the  defamatory 
statement  was  not  covered  by  the  privilege  of  the  communi- 
cation. The  letter  from  the  attorneys  called  for  any  lawful 
reply  from  the  officers  of  the  defendant,  but  it  did  not  invite 
any  malicious  defamation  of  their  client;  and  the  defendant's 
superintendent,  by  exceeding  the  privilege,  deprived  his  prin- 
cipal of  any  defense  it  might  have  had  if  he  had  kept  within 
it. 

Affirmed.  

Libel,  Liability  of  Corporation  for.  —  A  corporation  is  responsible  for 
publication  of  a  libel,  which  is  shown  to  have  been  made  by  its  authority,  or 
to  have  been  ratified  by  it,  or  to  have  been  made  by  a  servant  or  agent  in 
the  Course  of  his  employment:  Fogj  v.  Boston  etc.  R.  R.  Corp.,  148  Mass.  513; 
12  Am.  St.  Rep.  5S3,  and  note,  citing  other  cases  in  the  series  to  the  same 
point.  The  damages  allowed  may  be  either  actual  or  exemplary:  Missouri 
etc.  R'y  Co.  v.  Richmond,  73  Tex.  588;  15  Am.  St.  Rep.  794.  But  a  corpora- 
tion is  not  responsible  for  a  libel  of  an  employee  publisihed  by  its  general 
superintendent  without  its  authority:  Henry  v.  PUtaburg  etc.  R.  R.  Co.,  139 
Pa.  St.  290. 

LiBBL  —  Malice.  —  The  question  of  malice  in  publishing  •  libel  is  to  be 
decided  by  the  jury.     But  the  deliberate  publicatioa  of  •  calumny,  knowing 
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it  to  be  false,  without  having  reason  to  believe  it  true,  is  conclusive  evidence 
of  malice:  Brxhoell  v.  Osgood,  3  Pick.  379;  15  Am.  D  c.  228.  In  Hyde  r. 
McCahe,  100  Mo.  413,  it  was  held  that  the  question  whether  defendant  had 
made  the  charge  (of  false  swearing)  maliciously,  without  believing  it  to  be 
relevant,  andwitliout  reasonable  or  probable  grounds  for  such  belief,  was  one 
of  fact  for  the  jury:  Warner  v.  Press  Pub.  Co.,  132  N.  Y.  181.  But  proof  of 
the  existence  of  this  actual  malice  is  only  necessary  to  lay  the  foundation  for 
exemplary  or  enhanced  damages.  Legal  malice  need  not  be  proved.  The 
law  imputes  it  to  the  publisher  of  a  libel  from  the  act  of  publication:  Burt 
w.  Advertiser  Co.,  154  Mass.  238;  Weil  v.  Israel,  42  La.  Ann.  955.  See  also 
note  to  McAllister  v.  Detroit  Free  Press  Co.,  15  Am.  St.  Rep.  337,  338.  In 
an  action  for  libel  against  a  corporation,  its  officers  may  testify  that  they  had 
not,  and  to  their  knowledge  no  officer  or  employee  of  the  company  had, 
any  hatred,  or  ill-will,  or  malicious  intention  toward  the  plaintiff  in  the 
publication  of  the  alleged  libel:  Brown  v.  Massacliusetts  etc.  Ins.  Co.,  151 
Mass.  127. 

Libel  —  Malice  —  Burden  of  Proof,  wherk  CoMMaNiCATioN  Privi- 
LEOED. —  Privileged  communications  are  of  two  kinds:  1.  Absolute  privilege, 
where  the  defamatory  words  are  uttered  in  the  course  of  the  performance  of 
public  service,  in  which  case,  notwithstanding  proof  of  the  falsehood  of  the 
charge  and  actual  malice,  an  action  cannot  be  maintained  thereon.  2.  Qual> 
ified  privilege,  where  the  alleged  libelous  language  is  spoken  by  one  under 
no  legal  obligation  to  act,  about  a  matter  aflfecting  the  public  good.  In  such 
case  there  is  a  presumption  of  law  that  the  words  were  spoken  bona  fide,  and 
the  burden  is  on  the  plaintiff  to  show  the  falsity  of  the  charge,  and  that  it 
was  made  with  express  malice.  In  the  latter  case,  evidence  that  the  charge 
was  false  will  not  of  itself  be  sufficient  to  establish  malice,  unless  there  is 
proof  that  the  defendant  knew  it  to  be  false,  or  that  there  were  opportunities 
available  to  him,  whereby  he  might  have  ascertained  the  truth,  but  which  he 
neglected:  Ranuey  v.  Cheek,  109  N.  O.  270. 

Libel  —  Privileged  Communications,  What  are. —  Privileged  commn- 
nication  is  one  made  under  such  circumstances  as  to  repel  the  legal  inference 
of  malice,  and  to  throw  upon  the  plaintiff  the  burden  of  showing  malice 
otherwise  than  by  merely  proving  the  falsity  of  the  charge  made:  RothholM 
V.  Duiikle,  53  N.  J.  L.  438;  26  Am.  St.  Rep.  432.  See  also  notes  to  Byam  r. 
Collins,  111  N.  Y.  143,  7  Am.  St.  Rep.  7'-'6,  and  Conroy  v.  Pittsburg  Timet, 
139  PsL.  St.  334,  23  Am.  St.  Rep.  188,  where  other  cases  relating  to  this  sub- 
ject are  collected.  The  question  whether  the  publication  is  privileged  is  one 
of  law  for  the  court,  unless  the  facts  are  disputed:  Warner  v.  Press  PublisK- 
ing  Co.,  132  N.  Y.  181;  Ramsey  v.  Cheek,  109  N.  C.  270. 

Libel  —  What  is  a  Sufficient  Publication.  —  To  constitute  pub1ica« 
tion  of  a  libel,  the  contents  need  not  be  made  known  to  the  public  generally. 
It  is  enough  if  tliey  be  made  known  to  a  single  person:  Adams  v.  Lawson, 
17  Gratt.  250;  94  Am.  Dec.  455;  or  if  the  accused,  with  intent  to  scan- 
dalize,  afifords,  or  causes  to  be  afforded,  to  another  the  opportunity  of  learn- 
ing the  contents  of  the  libelous  instrument,  although  the  contents  do  not 
thereby  become  known:  Haase  v.  State,  53  N.  J.  L.  34.  And  although  writ- 
ten words  are  not  published  in  the  sense  that  will  support  a  civil  acticn, 
where  the  instrument  containing  them  reaches  the  person  only  of  whom  they 
are  written:  Fonvllle  v.  McNease,  Dud.  (S.  C.)  303;  31  Am.  De&  656;  the 
sender  of  a  libelous  letter  will  nevertheless  be  liable  for  its  farther  publica- 
tion by  the  receiver,  if  such  further  publication  was  a  probable  consequence 
ol  sending  it:  MiUer  v.  Butlert  6  Cush.  71;  52  Am.  Dec.  768. 
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Johnson  v,  Alabama  and  Vioksburq  R'y  Co. 

[69  Mississippi,  191.] 

Railroad  Company  Carryinq  Live-stock  not  Justified  in  Refusing 
TO  Lay  out  Cab  when.  —  Where  it  is  found  that  cattle  being  trans- 
ported in  a  railroad  oar  with  hogs  are  suffering,  the  conductor  of  the 
train  is  not  justified  in  refusing,  upon  the  shipper's  request,  to  lay  out 
the  car  at  a  station,  merely  because  the  stock-pen  at  that  station  is  un- 
safe for  bogs,  it  not  appearing  that  tite  cattle  could  not  be  separately 
unloaded,  or  that  the  railway  company  was  under  no  duty  of  having  a 
pen  safe  for  hogs  as  well  as  for  cattle. 

Common  Carrier  cannot  by  Contract  Exempt  Himself  vroh  LiABiLrrY 
for  Neolioence. — A  common  carrier  of  freight  is  liable  for  injuries 
thereto  resulting  from  his  negligence,  notwithstanding  he  heis,  by  special 
contract  with  the  shipper,  stipulated  against  liability,  except  for  injuries 
caused  by  his  fraud  or  gross  negligence. 

Burden  of  Proof  on  Carrier  Claiming  Exemption  when.  —  When  a 
common  carrier  claims  exemption  from  liability  for  injury  to  goods 
under  a  special  contract,  the  burden  of  proof  is  upon  him  to  show  that 
the  ]os9  or  damage  resulted  from  one  or  more  of  the  excepted  oaasea  in 
the  contract,  and  without  hia  fault. 

The  plaintiffs  shipped  a  mixed  car-load  of  cattle  and  hogs 
on  the  defendant's  railroad  from  Morton  to  Jackson,  under  a 
contract  which  stipulated  that  the  company  should  be  exempt 
from  liability  for  all  damages  incident  to  railroad  transporta- 
tion not  caused  by  its  own  fraud  or  gross  negligence,  and  fur- 
ther, that  the  business  of  the  company  should  not  be  delayed 
by  the  detention  of  trains  to  unload  or  reload  stock  for  any 
cause  whatever;  but  cars  might  be  left  at  a  station,  upon  re- 
quest of  the  person  in  charge  of  the  same,  to  be  forwarded  by 
the  next  freight  train,  provided  the  condition  of  the  stock 
required  that  it  be  fed  and  rested.  When  the  train  reached 
Brandon,  the  cattle  were  found  to  be  suffering,  and  the  ship- 
per's agent  requested  the  conductor  to  allow  the  car  to  be 
switched  and  laid  out,  but  the  conductor  refused,  on  the 
ground  that  the  stock-pen  at  that  station  would  not  confine 
the  hogs.  The  train  was  considerably  delayed,  and  much 
switching  had  to  be  done  before  it  reached  its  destination  at 
Jackson.  The  evidence  tended  to  show  that  the  switching 
was  attended  with  violent  shocks  to  the  cattle.  When  the 
car  finally  reached  the  stock-pen,  several  of  the  cattle  were 
dead,  others  were  injured,  and  several  of  the  hogs  were  found 
to  have  escaped.  This  action  was  brought  by  the  shippers, 
who  were  also  the  consignees,  to  recover  damages  for  the  al- 
leged negligence  of  the  company.  The  following  are  the  in- 
■tructions  referred  to  in  the  opinion:    "  2.    The  contract  in 
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evidence,  though  signed  several  days  after  the  loading  of  the 
stock,  is  the  contract  made  at  the  time  of  shipment,  and  under 
it  the  plaintiffs  stipulated  that  the  business  of  the  company 
shall  not  be  delayed  by  detention  of  trains  to  load  or  unload 
stock,  and  if  the  jury  believe  from  the  evidence  that  after  the 
train  arrived  at  Jackson  the  stock-car  was  placed  at  the  stock- 
pen  as  soon  as  it  reasonably  could  be,  in  view  of  the  incoming 
of  the  passenger  train  and  the  switching  of  the  cars  of  the 
Illinois  Central  railroad,  the  jury  will  find  for  defendant* 
3.  If  the  jury  believe  from  the  evidence  that  the  stock  in  con- 
troversy was  shipped  by  the  plaintiffs  or  their  agent,  Tennant, 
from  Morton,  to  be  transported  to  Jackson,  upon  the  contract 
read  in  evidence,  the  consignee  of  plaintiffs  assumed  thereby 
all  risk  of  injury,  loss  or  damage,  or  depreciation  which  the 
animals  might  suffer  in  consequence  of  their  being  weak,  or 
escaping,  or  injuring  themselves  or  each  other,  in  consequence 
of  unloading,  heat,  suffocation,  fright,  or  viciousness,  and  all 
other  damages  incidental  to  railroad  transportation,  unless 
such  damages  shall  have  been  caused  by  the  fraud  or  gross 
negligence  of  defendant,  and  it  devolves  upon  the  plaintiffs  to 
show  that  such  fraud  or  negligence  occasioned  the  loss  and 
damage."  There  was  a  verdict  and  judgment  for  the  defend- 
ant, and  the  plaintiffs  appealed. 

C.  M.  Williamson,  for  the  appellants. 

Nugent  and  Mc  Willie^  for  the  appellee. 

Woods,  J.  The  second  instruction  given  for  the  appellee 
was  erroneous,  in  that  it  withdrew  from  the  jury's  considera- 
tion any  right  to  a  recovery  that  the  plaintiffs  may  have  had 
under  their  contract  of  shipment,  and  under  the  evidence  as. 
to  the  condition  of  the  cattle  at  Brandon,  and  their  request  to 
be  laid  out  there  for  unloading.  While  it  is  undisputed  that 
the  conductor  declined  to  lay  out  the  car-load  of  stock  at 
Brandon  because  the  stock-pen  at  that  station  would  not  hold 
the  hogs  safely,  yet  this  afforded  no  adequate  excuse  for  the 
denial  with  which  the  plaintiffs'  request  was  met.  From  any- 
thing tliat  appears  to  the  contrary,  the  conductor  might  have 
complied  with  the  request,  and  have  avoided  all  loss  and  dam- 
age to  the  shippers.  The  cattle  might  have  been  unloaded 
into  the  pen  at  Brandon  (and  they  were  the  suffering  ani- 
mals), and  the  hogs  might  have  been  retained  in  the  car.  At 
any  rate,  the  mere  fact  that  the  cattle-pen  was  not  capable  of 
holding  hogs  securely  was  not  conclusive  of  the  other  fact,  that 
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the  condition  of  the  pen  at  Brandon  was  such  as  to  justify  the 
conductor's  refusal  to  lay  out  the  car  at  plaintiffs'  request; 
nor  was  it  conclusive  of  the  assumption  necessarily  involved, 
to  the  effect  that  the  railway  company  was  under  no  duty  of 
having  a  pen  safe  for  hogs  as  well  as  for  cattle.  These  ques- 
tions, which  were  important,  were  excluded  from  the  jury  by 
this  instruction. 

The  third  instruction  given  for  the  appellee  is  not  sound. 
This  instruction  put  upon  the  plaintiffs  the  burden  of  prov- 
ing that  the  fraud  or  gross  negligence  of  the  carrier  was  the 
cause  of  the  loss  and  damage.  The  instruction  permits  the 
railway  company  to  avail  itself  of  the  provision  in  the  special 
contract  offered  in  evidence  on  the  trial,  exempting  itself  from 
liability  for  injuries  resulting  from  its  negligence.  It  will  be 
observed  that  the  instruction  delares  exemption  from  liability 
unless  in  cases  occasioned  by  the  gross  negligence  of  the  car- 
rier. Whatever  gross  negligence  may  be,  it  was  error  to  con- 
fine liability  to  cases  arising  out  of  that  or  fraud  only.  If  the 
defendant  was  negligent  at  Brandon,  or  at  Jackson,  or  else- 
where, in  any  particular,  it  was  liable,  if  the  loss  was  occa- 
sioned by  such  negligence. 

The  instruction  was  erroneous,  furthermore,  in  putting  the 
burden  of  proof  upon  the  plaintiffs  in  every  aspect  of  the  case, 
even  if  the  damage  was  caused  by  the  fraud  or  neligence  of 
the  railway  company.  The  true  rule  is,  that  the  burden  is  on 
the  railway  company  claiming  exemption  from  liability  under 
a  special  contract,  to  prove  that  the  loss  or  damage  resulted 
from  one  or  more  of  the  excepted  causes  of  the  contract,  and 
without  fault  of  the  railway's  servants.  "  The  carrier,  in  such 
case,  must  show,  at  least  prima  facie,  that  the  injury  did  not 
result  from  neglect  ":  Chicago  etc.  R.  R.  Go.  v.  Aheh^  60  Miss. 
1017.  The  instruction,  as  it  appears  to  us,  reverses  this  salu- 
tary rule,  and  puts  the  burden  upon  the  plaintiffs  of  showing 
that,  through  fault  of  defendant,  —  its  gross  negligence  or 
fraud,  as  the  instruction  erroneously  expresses  it,  —  the  in- 
jury took  place. 

Reversed  and  remanded. 

Railroad  Cohpanies.  —  Duties  and  LiABiLrrtES  as  CARRiKits  ot  Litb* 
■TOCK:  See  extended  note  to  Clarke  v.  Rocliesteretc.  R.  R.  Co.,  67  Am.  De«. 
208-217.  Where,  under  a  special  freight  contract,  a  railroad  company  for* 
niahes  an  entire  box-car  to  a  shipper  of  horses,  the  contract  requiring  him  to 
load  and  unload  the  car,  and  to  accompany  it,  and  feed,  water,  and  care  for 
the  atock,  all  at  hia  own  risk  and  expense,  and  exempting  the  company  from 
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liability  for  delays  of  the  train,  and  there  is  no  agreement  as  to  any  lay>oat 
«long  the  route,  and  the  stock  can  be  fed  and  watered  without  leaving  th« 
car,  the  owner  does  not,  in  the  absence  of  a  custom  to  that  efiFect,  acquire  by 
such  contract  the  right  to  have  the  car  stopped  and  laid  out  along  the  route, 
so  that  he  may  rest  his  horses  and  rearrange  the  load:  Illinoia  Cent.  R,  R,  Co, 
v.  Pettrson,  68  Miss.  454. 

Common  Carriers  —  Effect  of  Special  Contract  LiHiriNa  Liabilttt. 
—  A  common  carrier  cannot  stipulate  against  his  own  gross  negligence; 
and  it  is  gross  negligence  for  one  of  its  conductors  to  refuse  to  supply  water 
to  hogs  that  are  being  transported  in  its  cars,  after  being  requested  to  do 
so  by  the  owner:  Illinois  Central  R.  R.  Co.  v.  Adams,  42  111,  474;  92  Am. 
Dec  85.  This  power  of  a  company  to  limit  its  liability  to  cases  of  gross  neg- 
ligence is  not  approved  in  the  majority  of  the  states:  See  note  to  last-named 
case.  The  more  approved  doctrine  is,  that  the  carrier  cannot  limit  his  liabil* 
ity  for  negligence:  See  note  to  Kansas  City  etc  R.  R.  Co.  v.  Rodebaugh,  S 
Am.  St.  Rep.  725,  726;  Merchants'  etc.  Transp.  Co.  v.  Blocli,  86  Tenn.  392;  6 
Am.  St.  Rep.  847;  Witling  v.  St.  Louis  etc  R'y  Co.,  101  Mo.  631;  20  Am.  St. 
Rep.  636;  Chicago  etc.  Ky  Co.  v.  Chapman,  133  111.  96;  23  Am.  St.  Rep,  587. 

Actions  against  Common  Carriers.  —  Burden  of  Proof  is  upon  carrier, 
in  case  of  loss,  to  show  that  such  lo^s  arose  from  a  cause  for  which  he  was  not 
responsible:  Mfrc/uitits'  etc.  Ti-ansp.  Co.  v.  Bloch,  86  Tenn.  392;  6  Am.  St. 
Rep.  847.  The  same  rule  prevails  in  cases  where  there  is  a  special  contract; 
and,  as  he  cannot  relieve  himself  by  such  contract  from  liability  for  negli« 
gence,  he  must  show  that  the  loss  was  caused  by  something  else  than  his 
negligence,  and  that  there  was  no  negligence  in  fact  on  his  part:  Hull  v. 
Chicago  etc  R'y  Co.,  41  Minn.  510;  16  Am.  St.  Rep.  722.  So,  also,  the  bur- 
den  o^proof  that  the  cause  of  death  of  live-stock  in  course  of  transportatioa 
was  within  the  exception  qualifying  his  general  liability  is  upon  the  carrier! 
Lindaley  r.  Chicago  etc  R'y  Co.,  36  Minn.  539;  1  Am.  St.  Rep.  692. 


Cbesoent  Ins.  Co.  v.  Vicksbueq,  Tazoo,  and  Sun- 
flower KivER  Packet  Co. 

[69  Mississippi,  208.] 
Marine  Insurance  —  "  Perils  of  the  River  "  within  Txrsis  of  PoLior 
OF.  —  Injury  to  cotton  which  is  wet  by  being  thrown  from  the  deck  int« 
the  river  by  the  sudden  careening  of  a  steamboat  is  a  peril  of  the 
river  within  the  meaning  of  a  policy  of  marine  insurance,  notwitbstand* 
iiig  the  careening  of  the  boat  may  have  resulted  from  the  negligence  or 
nuskillfulnessof  those  engaged  in  unloading  her.  To  relieve  from  liabiU 
ity  because  of  acts  of  the  master  or  crew,  there  must  be  want  of  good 
faith  and  honesty  of  purpose. 

The  appellee  owned  a  steamboat  plying  on  the  Yazoo  River. 
The  master  of  the  boat  obtained  from  the  appellant  a  policj 
of  marine  insurance  on  the  cotton  with  which  she  was  loaded 
on  the  trip  in  question.  The  policy  provided  that  '*  the  liabili- 
ties and  perils  assumed  by  the  company  are  of  rivers,  fires, 
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jettisons,  and  all  other  perils,  losses,  and  misfortunes  that 
have  or  sliall  come  to  the  injury,  damage,  or  detriment  of  said 
property,  or  any  part  thereof,  by  reason  of  the  dangers  afore- 
said." It  also  stipulated  that  "the  insurers  shall  not  be 
liable  for  damage  by  breakage,  wet,  or  dampness,  or  by  being 
spotted,  discolored,  or  moldy,  unless  the  same  be  caused  by 
some  disaster  to  the  vessel  by  which  said  goods  shall  have 
come  into  contact  with  the  water."  Part  of  the  cotton  was 
destined  to  New  Orleans,  and  had  to  be  transferred  to  the  con- 
necting boat  at  Vicksburg.  The  New  Orleans  boat  was  landed 
alongside  of  appellee's  boat,  and  the  former's  crew  began  to 
unload  and  transfer  the  cotton.  They  took  too  many  bales 
from  one  side  of  the  boat,  and  this  caused  her  to  suddenly 
careen,  and  about  fifty  bales  of  her  cargo  were  thrown  into  the 
river.  The  packet  company  paid  to  the  owners  of  the  cotton, 
in  satisfaction  of  the  damage,  the  sum  of  $257,  and  this  action 
was  brought  to  recover  that  amount  from  the  insurance  com- 
pany. The  court  gave  judgment  for  the  plaintiflf,  and  the 
defendant  appealed. 

Birchett  and  Shelton^  for  the  appellant. 

Dahney  and  McCahe,  for  the  appellee.  ' 

Campbell,  C.  J.  The  injury  to  the  cotton  by  water  of  the 
river,  into  which  it  was  thrown  by  a  mishap  to  the  boat,  was 
a  peril  of  the  river  within  the  terms  of  the  policy;  and  if  it 
be  true  that  the  careening  of  the  boat  resulted  from  negli- 
gence in  unloading,  the  insurer  is  liable:  Redman  v.  Wilsojiy 
14  Mees.  &  W.  476.  The  immediate  cause  of  injury  to  the 
cotton  was  water  of  the  river.  That  it  got  into  the  river  be- 
cause of  some  carelessness  or  unskillfulness  of  those  engaged 
in  unloading  does  not  relieve  the  insurer  from  liability.  To 
relieve  from  liability  because  of  acts  of  the  master  or  crew, 
there  must  be  want  of  good  faith  and  honesty  of  purpose:  1 
Phillips  on  Insurance,  sec.  1049;  May  on  Insurance,  sec.  408; 
Flanders  on  Fire  Insurance,  477;  14  Am.  &  Eng.  Ency.  of 
Law,  p.  383,  note  2,  and  numerous  cases.  On  this  subject 
there  is  no  difference  between  marine  and  other  insurance. 
Whatever  diversity  of  view  on  this  question  once  existed,  it  is 
now  firmly  settled  in  England  and  America  as  stated  above. 
•'  Where  a  peril  of  the  sea  is  the  proximate  cause  of  a  loss,  the 
negligence  which  caused  that  peril  is  not  inquired  into  ":  G«n- 
eral  Miit.  Ins.  v.  Sherwood,  14  How.  *361. 

Affirmed. 
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Marine  Insurance.  —  Perils  ot  the  Sea,  What  are:  See  extended 
note  to  Van  Hern  v.  Taylor,  41  Am.  Dec.  281-290.  Perils  of  the  sea  are  all 
perils,  losses,  and  misfortunes  of  a  marine  character  incident  to  a  ship  as 
such:  Miller  v.  California  Ins.  Co.,  76  Cal.  145;  9  Am.  St,  Rep.  184.  In  the 
recent  case  of  Petrie  v.  Plioenix  Ins.  Co.,  132  N.  Y.  137,  where  the  policy  cov- 
ered "perils  of  the  seas,  canals,  rivers,  etc.,"  it  was  held  that  the  loss  of  a 
canal-boat,  which,  after  having  arrived  at  its  destination,  grounded  and  sunk 
when  the  tide  ebbed,  was  within  the  perils  insured  against. 

Negligkscb  of  Those  in  Charob  of  the  Ship  is  not  a  defense  to  an  ac- 
tion on  a  marine  insurance  policy:  Enlei~prise  Ins.  Co.  v.  Parisot,  35  Ohio  St. 
35;  35  Am.  Rep.  5b9;  American  Im.  Co.  v.  InsUy,  7  Pa.  St.  223;  47  Am. 
Dec.  509. 


Burns  v.  Dreyfus. 

[69  Mississippi,  21L] 

Co-TENANcr  —  "Bona  Fide  Encumbrancer  of  Co-tenant's  Interest,  Right 
OF.  — The  lien  in  favor  of  one  co-tenant  against  the  interest  of  another, 
which  in  the  partition  of  lands  held  in  common  is  allowed  for  what  may 
be  found  dne  on  an  accounting  between  them  toucliing  the  receipts  and 
disbursements  from  and  concerning  the  common  estate,  is  not  entitled 
to  priority  over  a  bona  fide  purchaser  or  encumbrancer  of  the  interest  of 
one  of  the  co-tenants  in  the  common  estate. 

Injunci'ion,  Damages  Allowed  upon  Dissolution  of.  —  When  an  injunc- 
tion to  restrain  the  sale  of  land  under  a  trust  deed  is  dissolved,  the  party 
enjoined  is  entitled  to  the  statutory  damages  allowed  by  the  code. 

John  W.  Burns,  who  was  a  tenant  in  common  with  Ed- 
ward and  Elizabeth  Burns  of  certain  real  estate  in  the  city  of 
Jackson,  had  possession  of  the  property  and  received  and  ap- 
propriated the  rents  for  several  years.  Subsequently,  he  gave 
to  Dreyfus  and  Ascher  a  trust  deed  of  the  property  to  secure 
a  debt  he  owed  them.  The  debt  not  having  been  paid,  the 
trustee,  in  pursuance  of  a  power  of  sale,  advertised  his  inter- 
est in  the  property  to  be  sold.  The  other  tenants  in  common 
thereupon  filed  their  bill,  making  Dreyfus  and  Ascher,  their 
trustee,  atid  John  W.  Burns  parties  defendant,  praying  for  a 
sale  of  the  property  for  partition,  and  asking  that  a  lien  be 
decreed  in  their  favor  on  the  interest  of  John  W.  Burns  for  the 
amount  to  be  found  due  them  on  an  accounting  in  respect  to 
receipts  and  disbursements,  and  that  this  lien  be  given  priority 
over  the  lien  of  the  trust  deed.  An  injunction  was  also  asked 
and  obtained  to  enjoin  the  sale.  Dreyfus  and  Ascher  answered^ 
denying  the  equity  of  the  bill,  and  asserting  priority  of  their 
claim  under  the  trust  deed  as  to  a  one-third  interest  in  the 
property.     They  moved  to  dissolve  the  injunction,  and  asked 
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an  allowance  of  five  per  cent  on  the  amount  of  the  deht  and 
a  reasonable  solicitor's  fee  as  damages.  On  the  hearing  of 
tlie  motion,  it  was  shown  that  John  W.  Burns  was  insolvent, 
and  that  he  had  appropriated  the  rents.  A  decree  was  en- 
tered, modifying  the  injunction  so  as  to  allow  the  trustee  to 
sell  the  interest  of  John  W.  Burns  to  pay  the  debt  of  Dreyfus 
and  Ascher.  From  this  decree  the  complainants  appealed, 
the  chancellor  allowing  a.  supersedeas,  and  Dreyfus  and  Ascher 
appealed  from  so  much  of  the  decree  as  refused  to  grant  them 
damages  on  the  dissolution  of  the  injunction. 

E.  E.  Baldwin^  for  the  appellants,  Edward  Burns  et  al, 

M.  M.  McLeod,  for  the  appellees,  Dreyfus  et  al. 

Cooper,  J.  We  recognize  to  its  full  extent  the  equitable 
principle  that  in  the  partition  of  lands  held  in  common  the 
court  will,  in  the  division  of  the  property,  or  of  its  proceeds  if 
indivisible,  and  therefore  sold  for  partition,  do  full  justice 
between  the  co-tenants  by  directing  accounts  to  be  taken  of 
receipts  and  disbursements  by  them,  and  will  so  apportion 
the  fund  as  to  do  complete  equity.  This  rule  of  equitable 
administration  is  frequently  spoken  of  as  a  "  lien  "  in  favor  of 
one  co-tenant  against  the  interest  of  the  other,  but  it  has  never, 
so  far  as  we  are  advised,  been  held  to  be  entitled  to  priority 
over  the  right  of  a  bona  fide  purchaser  or  encumbrancer  of  the 
interest  of  one  co-tenant  in  the  common  estate. 

The  contention  of  the  complainants  is,  that  a  purchaser  of 
the  interest  of  one  tenant  in  common  takes  his  estate  subject 
to  the  right  of  the  other  co-tenants  to  subject  it  to  whatever 
may,  on  a  final  accounting,  be  found  due  to  them  from  his 
vendor.  If  there  is  any  authority  for  this  position,  we  have 
not  been  referred  to  it,  and  we  know  of  none.  Certainly,  the 
cases  cited  by  counsel  do  not  support  his  contention,  and  so 
far  as  we  can  see,  have  no  relevancy  to  the  point.  It  would 
require  many  cases  to  constrain  us  to  yield  our  assent  to  the 
proposition  contended  for.  We  do  not  believe  one  can  be 
found,  and  we  approve  the  decree  of  the  chancellor  in  so  far 
as  it  is  presented  by  the  appeal  of  complainants.  On  dissolu- 
tion  of  the  injunction,  the  defendants  Dreyfus  and  Ascher 
were  entitled  to  the  statutory  damages,  as  provided  by  section 
1918  of  the  code. 

The  decree  must,  to  that  extent,  be  reversed,  and  the  court 
bolow  directed  to  award  damages  as  indicated. 
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Co-TBiTANOT.  -^  As  to  the  liability  of  one  co-tenant  to  account  for  rents 
and  profits,  see  notes  to  Early  v.  Friend,  78  Am.  Deo.  665-668;  Oraham  v. 
Pierce,  100  Am.  Dec.  669,  where  other  cases  in  the  series  are  collected; 
Fulmer'a  Appeal,  15  Am.  St.  Rep.  666.  Where  one  tenant  in  common  occu- 
pies and  cultivates  the  common  estate,  to  the  exclusion  of  his  co-tenants,  the 
latter  have  a  right  to  an  account  of  the  profits  of  the  crop  produced,  but  no 
property  in  the  crops,  and  therefore  a  mortgage  of  such  crops  by  the  occa« 
pying  tenant  is  good  against  his  co-tenants,  and  the  mortgagee  is  not  liable 
to  account  to  them:  Bird  v.  Bird,  15  Fla.  424;  21  Am,  Rep.  296. 

CoNVBTANCES  B7  Omk  Tknant  IN  COMMON. — The  deed  of  a  tenant  ia 
common  conveys  the  proportional  interest  only  of  the  grantor  to  the  portioa 
of  the  common  property  described:  Dennison  v.  Foster,  9  Ohio,  126;  34  Am. 
Dec.  429;  Smith  v.  Benson,  9  Vt  138;  31  Am.  Dec.  614.  Such  a  deed  can- 
not  afiPect  the  title  or  interest  of  their  co-tenants,  whatever  title  such  deed 
may  purport  to  convey:  Bigelow  v.  TopUff,  25  VL  273;  60  Am.  Deo.  264. 
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Judgment  not  Void  cannot  be  Vacated  by  Samb  CJourt  at  Subsb- 
QUENT  Term.  —  Uuless  a  judgment  is  void,  it  cannot,  at  a  subsequent 
term,  be  vacated  or  reversed  by  the  court  that  rendered  it.  For  mere 
irregularities  or  errors  of  law,  the  appellate  court  alone  can  reverse  or 
annul  a  judgment  after  the  term  at  which  it  is  rendered. 

Motion  to  Vacate  Judgment,  Errors  not  Considered  upon. — Upon  a 
motion  to  vacate  a  judgment  made  at  a  subsequent  term,  the  sufficiency 
of  the  declaration  on  a  demurrer,  or  of  the  return  of  the  summons  on  its 
face,  and  the  action  of  the  court  in  allowing  a  judgment  of  default  to  be 
set  aside,  tlie  sheriff's  return  to  be  amended,  and  judgment  by  default 
to  be  again  taken,  and  a  writ  of  inquiry  to  be  then  immediately  executed 
and  followed  by  judgment  final,  will  not  be  considered,  since  all  these 
matters  involve  a  question  of  error  or  not,  and  not  of  jurisdiction. 

Dbcision  of  Question  of  Facf  by  Tbial  Court  not  Disturbed  on  Appeai. 
WHEN.  —  Wiiere  the  evidence  upon  the  trial  of  an  issue  of  fact  is  con- 
flicting, the  decision  of  the  trial  court  thereon  will  not  be  disturbed  by 
the  supreme  court,  if  it  believes  it  to  be  warranted  by  the  testimony. 

Db  FAcro  Officer,  Person  AcriNO  dndeb  Appointment  is,  when.  —  A 
person  acting  as  a  deputy  slierifif,  under  appointment  by  the  sheriff,  is  a 
de  facto  officer,  although  he  has  not  qualified  as  prescribed  by  law,  and, 
as  between  third  persons,  his  acts  must  be  held  valid. 

Summons,  Service  of,  on  Agent  of  Corporation  Sufficient.  —  Service  of 
summons  on  the  station  agent  of  a  railroad  company  is  sufficient  to  an- 
thorize  a  judgment  against  the  corporation,  whether  its  principal  place 
of  business  is  in  the  county  in  which  the  action  is  brought  or  not. 

Misnomer  —  Person  Sued  and  Served  by  Wrong  Name  cannot  Disrk- 
OAKO  Summons.  —  A  person  summoned  by  a  wrong  name,  who  is  thereby 
informed  that  he  is  sued,  although  not  correctly  described  by  his  true 
name,  if  he  appears  and  does  not  plead  misnomer,  waives  it,  and  will 
be  bound  by  a  judgtnent  in  the  wrong  name.  In  the  application  of  this 
rule,  no  distinction  is  made  between  natural  persons  and  corporations. 
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This  action  was  brought  by  the  appellee,  a  minor,  by  his 
next  friend  to  recover  damages  for  personal  injuries.  The 
declaration  was  against  the  "Alabama  and  Vieksburg  Rail- 
road Company,''  and  so  was  the  summons.  The  first  return 
on  the  summons  was  as  follows: 

**  Executed  this  twentieth  of  November,  1890. 

"  R.  J.  Habdino,  Sheriflf. 
"ByJ.J.  Gold,  D.  S." 

A  judgment  by  default  was  entered  on  this  return,  at  the 
return  term,  and  a  writ  of  inquiry  awarded  to  ascertain  the 
damages.  On  the  day  for  the  execution  of  the  writ  of  inquiry, 
no  appearance  having  been  entered  for  the  defendant,  the 
court  set  aside  the  former  judgment  by  default,  and  allowed 
the  return  to  be  amended  so  as  to  read  as  follows:  "  Executed 
in  person  upon  the  defendant,  by  handing  to  C.  W.  Barber, 
agent  of  the  Alabama  and  Vieksburg  Railroad  Company,  at 
Edwards,  Hinds  County,  Mississippi,  a  true  copy  hereof."  A 
new  judgment  by  default  was  then  entered,  a  jury  impaneled, 
evidence  taken,  and  a  verdict  rendered  for  five  thousand  dol- 
lars against  the  Alabama  and  Vieksburg  Railroad  Company. 
Execution  was  levied  on  the  property  of  the  Alabama  and 
Vieksburg  Railway  Company,  which  filed  this  petition  to 
have  the  judgment  vacated  and  the  execution  quashed.  Bar- 
ber testified  that  the  summons  had  not  been  served  on  him, 
but  Gold  testified  that  he  had  personally  served  the  summons 
on  Barber.  Gold  was  shown  to  have  been  appointed,  in  writ- 
ing, by  the  sheriff",  but  had  not  taken  the  oath  which  the  law 
required  to  be  subscribed  and  filed  in  the  office  of  the  clerk  of 
the  board  of  supervisors.  He  had,  however,  acted  as  a  deputy 
sheriff'  for  several  years.  The  court  denied  the  petition,  and 
the  petitioner  appealed. 

W.  L.  Nugent,  for  the  appellant. 

R.  N,  Miller  and  J.  K.  MeNeely^  for  the  appellee. 

Campbell,  C.  J.  The  only  ground  on  which  the  motion  to 
vacate  the  judgment  could  be  sustained  is  that  it  is  void. 
Mere  irregularities  —  questions  of  error  or  no  error  —  such  as 
might  cause  a  reversal  on  appeal,  and  for  which  the  judgment 
would  not  be  pronounced  void,  cannot  be  availed  of  by  motion 
before  the  court  which  rendered  the  judgment  It  cannot,  at 
a  term  subsequent  to  the  judgment,  reverse  or  annul  it  for 
mere  errors  of  law  in  the  proceedings.  Only  this  court  can  do 
that 
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The  only  ground,  of  those  alleged,  on  which  the  judgment 
assailed  could  be  held  to  be  void  is,  that  the  defendant  was 
not  suniinoned  as  the  law  provides,  so  as  to  give  the  court 
jurisdiction  to  pronounce  judgment  against  it.  The  suflB- 
ciency  of  the  return  of  the  summons  on  its  face,  and  of  the 
declaration  on  a  demurrer,  and  the  action' of  the  court  in  al- 
lowing the  judgment  by  default  taken  on  the  first  return  of 
the  summons  to  be  set  aside,  the  return  by  the  sheriff's  dep- 
uty to  be  amended,  and  judgment  by  default  to  be  again  taken 
and  writ  of  inquiry  to  be  then  immediately  executed  and  fol- 
lowed by  judgment  final,  are  all  matters  pertaining  to  the 
practice  of  the  court,  with  a  party  properly  before  it,  and  in- 
volve a  question  of  error  or  not,  and  not  of  jurisdiction. 

Was  the  defendant  duly  summoned?  If  not,  the  judgment 
should  be  vacated.  If  the  defendant  was  summoned  as  the 
law  requires,  no  relief  can  be  had.  The  solution  of  this  ques- 
tion involves  both  fact  and  law.  It  is  a  question  of  fact 
whether  or  not  the  summons  was  served  on  Barber,  as  agent. 
The  evidence  is  somewhat  conflicting,  and  the  circuit  judge 
found  the  fact  in  favor  of  the  plaintiff,  and  we  are  not  willing 
to  set  aside  this  conclusion,  believing  it  to  be  warranted. 

The  questions  of  law  are,  the  suflSciency  of  service  of  the 
summons  by  Mr.  Gold,  describing  himself  as  deputy  sheriff, 
the  sufficiency  of  a  service  of  summons  on  Barber,  agent,  and 
the  validity  of  a  judgment  against  the  appellant  on  service 
of  the  summons  issued  against  the  Alabama  and  Vicksburg 
Railroad  Company. 

Although  Gold  had  not  qualified  as  prescribed  by  law  for 
deputy  sheriffs,  he  was  acting  as  such  under  appointment  by 
tlie  sheriff;  was  a  de  facto  ofiicer;  and,  between  third  persons, 
bis  acts  must  be  held  valid. 

Service  of  summons  on  an  agent  such  as  Barber  was  —  a 
station  agent — was  sufiicient  to  authorize  judgment  against 
the  corporation  he  represented:  Code,  sec.  1529.  It  matters 
not  whether  the  ofiice  or  principal  place  of  business  of  the 
corporation  was  in  the  county  in  which  the  action  was  brought 
or  not. 

The  declaration  and  summons  were  against  the  Alabama 
and  Vicksburg  Railroad  Company.  The  summons  was 
served  on  Barber,  station  agent  of  the  Alabama  and  Vicks- 
burg Railway  Company,  and  the  judgment  by  default  was 
against  the  ALibama  and  Vicksburg  Railroad  Company,  on 
which  execution  issued  against  Alabama  and  Vicksburg  Rail- 
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road  Company.  The  claim  is,  that  a  valid  judgment  could 
not  be  given  in  this  state  of  case  under  which  to  take  the 
property  of  the  Alabama  and  Vicksburg  Railway  Company. 

The  question  is  as  to  the  effect  of  the  misnomer.  There  are 
cases  which  hold  that  one  sued  and  served  by  a  wrong  name 
may  disregard  the  summons.  All  agree  that  one  summoned 
by  a  name  not  his  own,  and  who  appears  and  does  not  plead 
misnomer,  waives  it,  and  is  bound  by  the  judgment  in  the 
wrong  name.  There  is  no  sound  reason  for  a  distinction  in  the 
two  classes  of  cases.  The  true  view  is,  that  one  summoned  by 
a  wrong  name,  being  thus  informed  that  he  is  sued,  although 
not  correctly  described  by  his  true  name,  not  availing  of  his  op- 
portunity to  appear  and  object,  whereby  the  true  name  would 
be  inserted  in  the  proceedings  (Code,  sec.  1581),  should  be 
precluded  from  afterwards  objecting.  Having  remained  silenrt 
when  he  might  and  should  have  spoken,  he  must  ever  after- 
wards be  silent  as  to  this  matter.  This  view  is  sustained  by 
the  books:  1  Black  on  Judgments,  sec.  213;  Freeman  on 
Judgments;  Welsh  v.  Kirkpatrick,  30  Cal.  202;  89  Am.  Dec.  85; 
Lafayette  Ins.  Co.  v.  French,  18  How.  404;  First  Nat.  Bank  v. 
Jaggers,  31  Md.  38;  100  Am.  Dec.  53;  Hoffield  v.  Board  etc., 
33  Kan.  644;  Waldrop  v.  Leonard,  22  S.  C.  118;  Smith  v.  Bow 
ker,  1  Mass.  76;  Medway  Cotton  Mfg.  Co.  v.  Adams,  10  Mass. 
*360;  Guinard  v.  Heysinger,  15  111.  288;  Parry  v.  Woodson, 
33  Mo.  347;  84  Am.  Dec.  51;  Waterbury  v.  Mather^  16  Wend. 
611;  Smith  v.  Patten,  6  Taunt.  115. 

There  is  no  distinction  in  this  respect  between  natural  per- 
sons and  corporations.  When  a  summons  is  served  on  the 
authorized  agent  of  a  corporation,  it  is  served  on  the  corpora- 
tion. He  is  the  corporation  for  this  purpose,  and  it  is  because 
of  this  that  a  judgment  by  default  may  be  rendered  at  the  re- 
turn term  against  the  corporation  on  whose  agent  summons 
is  personally  served,  as  we  hold  may  be  done.  The  case  of 
Lafayette  Ins.  Co.  v.  French,  18  How.  404,  cited  above,  is,  be- 
sides sustaining  our  view  as  to  the  misnomer,  a  decision  di- 
rectly in  point  as  to  the  effect  of  service  on  an  agent  of  a 
corporation.  It  binds  the  corporation  just  as  if  the  service 
was  on  one  designated  by  the  charter  to  receive  it,  or  author- 
ized to  do  so  by  its  power  of  attorney.  It  must  be  so,  for  pro- 
cess can  be  served  on  a  corporation  in  no  other  way  than  by 
service  on  some  officer  or  agent  qualified  by  law  for  that  pur- 
pose, and,  "  for  the  purpose  of  receiving  such  service,  and  bo- 
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ing  bound  by  it,  the  corporation  is  identified  with  such  agent 
or  officer." 

Affirmed.  ^ 

Vacating  Judohents  at  a  SuBSEQuxmr  Tkkh.  —  Court  cannot  at  a 
snbseqnent  term  modify  or  set  aside  a  regular  judgment,  except  upon  an 
application  to  rehear,  or  because  of  accident,  mistake,  or  inadvertence  of  tha 
court,  surprise,  or  excusable  neglect:  Cook  v.  Moore,  100  N.  C.  294;  6  Am. 
St.  Rep.  587;  or  to  correct  clerical  errors  or  omissions;  or  when  the  jndg« 
ment  is  void  upon  its  face,  either  for  want  of  jurisdiction  of  the  subject-mat> 
ter  or  of  the  parties:  CarUale  r.  Killebrew,  91  Ala.  351;  24  Am.  St.  Rep. 
915.  In  striking  out  a  judgment  after  the  lapse  of  the  term  in  which  it  ia 
entered,  the  conrt  acts  in  the  exercise  of  its  quasi  equitable  powers,  and 
this  power  will  never  be  exercised  except  to  promote  the  ends  of  justice;  and 
it  must  further  appear  that  the  party  making  the  application  has  acted  in 
good  faith  and  with  ordinary  diligence:  Snotoden  ▼.  Preston,  73  Md.  261. 

Appeal.  —  When  evidence  ia  conflicting,  judgment  will  not  be  disturbed 
on  appeal:  Bofiannon  v.  Comba,  97  Mo.  446;  10  Am.  St.  Rep.  328,  and  note; 
Kansas  City  etc  R.  R.  Co  v.  Kier,  41  Kan.  661;  13  Am.  St.  Rep.  311;  Mis- 
souri  Pae.  R'y  Co.  v.  Platzer,  73  Tex.  117;  15  Am.  St.  Rep.  771;  Pennypacker 
V.  Capital  Ins.  Co.,  80  Iowa,  56;  20  Am.  St.  Rep.  395. 

Officers.  —  Acts  of  officer  de  facto  are  recognized  as  ralid  so  far  as  they 
affect  the  public  and  third  persons:  Hamlin  v.  Kassafer,  15  Or.  466;  3  Am. 
St.  Rep.  176;  Magneau  v.  City  of  Fremont,  30  Neb.  843;  27  Am.  St.  Rep. 
436. 

SERVicfB  OF  Process  on  Corporations:  See  note  to  Hampson  r.  Weare, 
66  Am.  Dec.  119-122.  To  bind  a  corporation,  the  service  of  process  mnst 
be  upon  the  identical  agent  provided  by  statute:  Great  West  Min.  Co.  t. 
Woodmas  etc.  Min.  Co.,  12  Col.  46;  13  Am.  St.  Rep.  204;  and  the  fact  that 
the  ofGcera  of  a  corporation  may  have  known  of  the  issuance  of  a  writ  does 
not  dispense  with  the  necessity  of  the  regular  service  as  provided  by  stat* 
ute:  Harrell  v.  Mexico  Cattle  Co.,  73  Tex.  612.  In  Michigan,  service  of  pro- 
cess may  be  made  upon  the  proper  officers  of  a  corporation  in  the  countj 
where  the  plaintiff  resides,  though  its  business  office  is  located  in  another 
couuty:  Potter  v.  John  HutcJunson  Mfg.  Co.,  79  Mich.  207. 

Misnomer  in  Summons  —  Effect  of.  —  When  the  real  party  in  interest  is 
sued  and  served  with  process  by  a  wrong  name,  the  misnomer  must  be  pleaded 
in  abatement;  otherwise  such  party  will  be  concluded  by  the  judgment,  the 
same  as  if  he  were  describeil  by  his  true  name:  Pennsylvania  Co.  t.  Sloan,  126 
111.  72;  8  Am.  St.  Rep.  337;  and  the  rule  ia  the  same,  whether  the  defend* 
ant  appears  or  makes  default:  I%r»t  NaL  Bank  ▼.  JaggerSf  81  Md.  38;  100 
Am.  Dec.  53. 
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Watercourses  —  Right  by  Prescrifi'ion  to  Pollute  Waters  of 
Stream,  how  Limited.  — The  right  acquired  by  prescription  to  pol- 
latfl  the  waters  of  a  stream  is  limited  by  the  character  and  extent  of  the 
right  exercised  during  the  period  of  prescription,  and  for  any  increase 
causing  material  injury  to  the  riparian  owners  an  action  may  be  main- 
tained. 

Manufacturer  not  Exempt  from  Liabilitt  for  Pollutino  Stream  by 
Artificial  Means.  —  A  manufacturing  company  has  no  more  right  than 
any  other  person  to  pollute,  by  artificial  means,  the  waters  of  a  stream, 
without  liability  to  persons  having  a  right  to  the  use  of  the  water  flow- 
ing therein. 

Testimony  Competent  for  Any  Pxtrposb  not  Excluded  on  General 
Objection.  —  Where  testimony  is  competent  for  any  purpose,  it  will  not 
be  excluded  on  a  general  objection. 

MsASURB  OF  Uamaqbs  FOB  PoLLUTiNO  STREAM. — In  an  action  to  recover 
damages  to  a  farm,  caused  by  the  pollution  of  a  stream  running  through 
it,  it  is  error  to  admit  evidence  of  the  diflference  between  the  value  of 
the  farm  with  the  stream  clear  and  its  value  with  the  stream  polluted. 
But  if  the  jury  is  instructed  not  to  find,  in  any  event,  the  difference  in 
the  value  of  the  farm  with  an  unpolluted  and  a  polluted  stream  on  ib, 
and  their  verdict  shows  that  they  must  have  disrezarded  th«  incompetent 
evidence,  the  error  will  not  be  ground  for  reversal. 

Action  to  recover  damages.  The  plaintiffs  recovered  a 
judgment  for  $250,  and  the  defendant  appealed. 

/.  S.  Sexton^  for  th«  appellant, 

22.  N.  Miller,  for  the  appellees. 

Cooper,  .F.  The  appellees  brought  this  suit  to  recover  from 
the  appellant  damages  for  polluting  the  waters  of  a  small 
stream  which  runs  across  their  lands.  A  map  showing  the 
location  of  the  stream,  and  its  several  branches  before  it 
reaches  the  land  of  the  appellees,  seems  to  have  been  intro- 
duced in  evidence  in  the  court  below,  and  several  witnesses 
were  examined  in  reference  thereto;  but  this  map  is  not  in  the 
record,  and  if  it  were,  we  would  be  unable  to  apply  the  testi- 
mony of  the  witnesses  to  it,  because  of  the  indefinite  manner 
in  which  the  locations  are  spoken  of.  It  is  manifest  that  this 
court  can  form  no  opinion  of  the  meaning  of  a  witness,  when 
the  bill  of  exceptions  states  only  that  "the  witness  explained 
the  map  to  the  jury,"  or  testified  that  the  stream  entered  the 
land  of  the  plaintiffs  "here"  and  runs  "here,"  and  that  a 
ditch  was  cut  "there"  or  might  be  cut  "here,"  etc.  While 
it  may  be  true  that  the  bill  of  exceptions  contains  all  the 
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evi(ience  given  in  the  court  below  (except  the  map),  if  the 
word  "evidence"  be  taken  as  referring  only  to  spoken  words, 
it  is  evident  that  it  does  not  put  this  court  in  possession  of  all 
the  facts  upoji  which  the  jury  acted.  We  have  adverted  to 
the  defective  character  of  the  bill  of  exceptions  here,  not  be- 
cause it  is  material  in  tliis  case,  but  because  we  have  almost 
invariably  found  the  same  character  of  defect  in  cases  where 
maps  and  plats  are  introduced  in  evidence  since  the  intro- 
duction of  the  stenographic  report  instead  of  the  ordinary  bill 
of  exceptions.  If  the  practice  is  persisted  in,  some  appellant 
will  some  day  have  an  affirmance  in  this  court  on  the  ground 
that  it  is  impossible  to  say  what  facts  were  developed  in  the 
court  below. 

The  evidence  in  this  case  discloses  that  the  plaintiffs  are 
the  owners  of  a  tract  of  land  through  which  a  small  stream 
of  clear  and  pure  water  originally  ran;  that  on  one  of  the 
branches  of  this  stream,  above  them,  the  defendant  company 
erected  a  cotton  and  woolen  mill  more  than  twenty  years  ago, 
which  mill  is  located  at  or  near  some  springs  from  which  this 
branch  of  the  stream  takes  its  origin.  The  defendant  dug  a 
pond  about  the  springs,  and  dammed  up  the  water  they  sup- 
plied, and  with  a  large  pump  forced  the  water  from  the  pond 
into  its  dye-house  and  through  the  closets  in  its  mills.  The 
water,  having  been  used  in  flushing  the  closets  and  in  dyeing 
the  cloths  manufactured,  and  washing  the  wool  used  by  the 
company,  is  returned  to  the  stream,  below  the  pond,  and  from 
tiience  flows  into  the  stream  on  the  plaintiffs'  land.  This  use 
of  the  water  commenced  more  than  twenty  years  ago,  and  has 
been  continuous  from  that  time  to  the  present. 

The  plaintiffs,  however,  contended,  and  introduced  evidence 
tending  to  prove,  that  until  less  than  five  years  before  the  in- 
stitution of  this  suit  the  stream  below  the  pond  was  small  and 
feeble,  and  its  bed  crooked  and  filled  with  large  holes,  in 
which  the  water  would,  to  a  great  degree,  stagnate,  and  de- 
posit much  of  its  impurity  before  reaching  their  lands;  and 
also  that  the  banks  of  the  stream  were  not  well  defined,  and 
in  some  parts  of  the  defendant's  land  it  spread  out  over  a  flat, 
on  which  much  of  the  polluting  matter  was  deposited;  that 
the  defendant,  within  that  period,  had,  for  the  purpose  of  ao- 
celeratirtg  the  flow  of  the  wate^  and  preventing  the  deposits  in 
the  I)(m1  of  the  stream,  on  its  land,  or  on  the  flat,  dug  a  ditch, 
by  which  the  channel  of  the  stream  on  its  land  was  straight- 
ened, the  result  of  which  was  that  the  befouled  water  was  has- 
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tened  to  the  stream  on  the  land  of  plaintiffs;  that  before  this 
ditch  was  cut,  the  stream  and  flat  on  defendant's  land  was 
much  polluted,  and  obnoxious  to  sight  and  smell,  which  was 
greatly  obviated  by  cutting  the  ditch;  that  before  the  ditch 
was  cut,  plaintifls  suflfered  but  little  inconvenience  or  injury 
because  of  the  pollution  of  the  water,  which  came  upon  her 
land  only  in  small  quantities,  except  when  the  stream  was 
flooded  by  rains,  and  quickly  passed  away;  but  that,  since 
the  cutting  of  the  ditch,  the  foul  and  polluted  water,  continu- 
ously and  in  large  quantities,  was  passed  into  the  stream  ob 
their  land,  rendering  its  water  unfit  for  any  purpose  and  cre- 
ating a  stench  throughout  its  course. 

It  was  also  proved,  both  by  witnesses  for  the  plaintifls  and 
defendant,  that,  within  ten  years  before  the  suit,  the  defend- 
ant company  had  considerably  increased  its  capacity  and  the 
number  of  its  employees,  by  whom  the  closets  were  used;  and 
that,  for  the  purpose  of  securing  an  increased  supply  of  water, 
the  defendant  had  pumped  and  piped  water  from  Ford's 
Creek,  a  stream  over  a  mile  away,  the  water  from  which 
would  not  naturally  come  through  the  plaintifls'  land;  that 
this  water  from  Ford's  Creek  was  used  for  the  same  purposes 
as  that  taken  from  the  pond,  and  after  such  use,  was  deliv- 
ered through  the  ditch  cut  by  defendant  in  the  stream  oa 
plaintiflV  land. 

The  defendant's  evidence  tended  to  show  that  the  water  of 
the  stream  was  less  polluted  than  the  plaintiflis  claimed  it  to 
be;  that  the  pollution  was  the  same  in  character  and  less  in 
degree  than  it  had  been  at  any  time  during  the  past  twenty 
years,  for,  while  the  quantity  of  water  had  been  increased,  the 
polluting  matter  was  less  per  gallon  than  before;  that  the  ditch 
cut  by  it  was  only  to  straighten  the  stream  on  its  own  land, 
and  did  not  have  the  efl'ect,  nor  was  it  cut  for  the  purpose, 
shown  by  the  witnesses  for  the  plaintiffs. 

This  statement  of  the  material  evidence  fairly  presents  the 
facts  upon  which  the  plaintiffs  contend  that  a  right  of  recov- 
ery is  shown,  while  the  defendant  claims  that  none  should 
have  been  permitted. 

The  testimony  of  the  plaintiffs  and  defendant,  while  in 
some  respects  conflicting,  presents,  in  the  main,  substantially 
the  same  condition  of  affairs. 

The  defenses  relied  on  by  the  defendant  company  are:  1, 
That  a  right  to  pollute  the  stream  has  been  shown  to  exist  b^ 
prescription;  2.  That  the  use  to  which  the  water  was  put  by 
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it  was  a  reasonable  one,  in  view  of  the  character  of  its  busi- 
ness, and  that  the  right  of  an  individual  to  have  pure  water 
must  yield  to  the  policy  of  the  state  and  the  public  of  encour- 
aging great  manufacturing  establishments,  which  cannot  exist 
if  forbidden  to  befoul  the  water  which  it  necessarily  uses  in 
its  works,  or  to  deliver  it,  when  thus  necessarily  polluted, 
along  the  natural  watercourses. 

The  plaintiffs,  on  the  trial,  conceded  the  right  of  the  defend- 
ant to  pollute  the  waters  to  the  extent  to  which  that  right  had 
been  exercised  until  within  five  years  of  the  commencement 
of  their  action,  but  contended  that  the  right  now  claimed  was 
materially  different  in  character  and  degree  from  that  which 
the  defendant  could  exercise  under  its  prescriptive  claim. 

Upon  this  point  we  think  the  law  and  the  facts  are  with  the 
plaintiffs,  —  at  least,  that  upon  proper  instructions  as  to  the 
law,  the  jury  found  a  verdict  for  the  plaintiffs,  which  is  abun- 
dantly supported  by  the  evidence.  Crossly  v.  Lightowler,  L.  R. 
2  Ch.  478,  McCallum  v.  Germantnwn  Water  Co.,  54  Pa.  St.  40, 
93  Am.  Dec.  656,  Jones  v.  Crow,  32  Pa.  St.  398,  and  Htlsman 
y.  Boiling  Spring  Blenching  Co.,  14  N.  J.  Eq.  335,  were  all 
cases  very  similar  in  their  circumstances  to  the  case  at  bar. 
In  each  of  them  a  right  by  prescription  to  foul  the  waters  in 
which  the  plaintiff  had  an  interest,  by  depositing  dye-stuff 
therein,  was  claimed;  in  each,  the  right  to  somewhat  pollute 
was  claimed  to  warrant  pollution  to  a  greater  extent.  But 
the  courts  held  that  the  right  secured  by  prescription  was 
limited  by  the  character  and  extent  of  that  exercised  during 
the  period  of  prescription,  and  that,  for  any  increase  causing 
material  injury,  an  action  could  be  brought.  The  facts  of  this 
case,  as  found  by  the  jury,  bring  it  within  the  rule  announced 
in  these  cases. 

In  support  of  the  proposition  that  the  plaintiffs  cannot  re- 
cover in  this  suit  because  the  water  was  polluted  by  a  manu- 
facturing company,  and  that  the  right  of  the  plaintiffs  must 
therefore  be  determined  by  a  different  rule  than  would  be  ap- 
plied if  the  injury  had  been  done  by  one  not  a  manufacturer, 
the  defendant  relies  upon  the  case  of  Pennsylvania  Coal  Co, 
V.  Sanderson,  113  Pa.  St.  126;  57  Am.  Rep.  445. 

That  case  had  been  before  the  supreme  court  of  Pennsyl- 
vania on  three  previous  writs  of  error,  in  each  of  which  it  had 
been  determined  that  the  plaintiff  showed  a  right  of  recovery: 
86  Pa.  St.  401;  27  Am.  Rep.  711;  94  Pa.  St.  302;  39  Am.  Rep. 
786;  102  Pa.  St.  370. 
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On  the  fourth  writ  of  error,  and  upon  substantially  the 
same  facts,  a  contrary  conclusion  was  reached.  But  the  de- 
cision on  the  last  writ  of  error  is,  not  that  a  manufacturing 
company,  more  than  any  other  person,  may  pollute  the  waters 
of  a  stream  without  liability  to  others  having  a  right  to  the 
use  of  the  water  flowing  therein.  On  the  contrary,  the  opin- 
ion is  based  upon  the  express  declaration  of  the  court  that 
the  character  of  the  water  had  not  been  changed.  The  action 
was  by  Sanderson  against  the  coal  company  for  polluting  the 
waters  of  Meadow  Brook  by  discharging  therein  the-  waters 
from  its  mine.  The  court  said:  "It  will  be  observed  that  the 
defendants  have  done  nothing  to  change  the  character  of  tlie 
water  or  its  purity,  save  what  results  from  the  natural  use 
and  enjoyment  of  their  own  property.  They  have  brought 
nothing  on  the  land  artificially.  The  water,  as  it  poured  into 
Meadow  Brook  is  the  water  which  the  mine  naturally  dis- 
charges. Its  impurity  arises  from  natural,  not  artificial, 
causes.  The  miae  cannot,  of  course,  be  operated  elsewhere 
than  where  the  coal  is  naturally  found,  and  the  discharge  i» 
a  necessary  incident  to  the  mining  of  it." 

The  distinction  between  that  case  and  this  is  apparent.  In 
that,  the  mining  company,  in  the  ordinary  use  of  its  property, 
opened  up  a  flood  of  water  which,  in  its  natural  state,  flowed 
into  the  brook,  and,  being  naturally  injurious,  polluted  the 
brook. 

In  this  case  the  defendant  company,  using  water  in  which 
it  hud  a  limited  right,  and  to  which  the  plaintiff's,  after  a  rea- 
sonable use  thereof  by  the  defendant,  had  an  equal  right,  by 
artificial  means  changed  the  very  nature  and  character  of  the 
water,  and  instead  of  permitting  it  to  flow  to  the  plaintiffs  in 
beneficial  condition,  poured  it  upon  them,  according  to  their 
witnesses,  poisoned  and  putrescent. 

For  this  a  right  of  recovery  manifestly  existed,  unless  the 
defendant  had  acquired  the  right  by  prescription  so  to  do» 
The  verdict  of  the  jury  settles  that  claim  against  it. 

The  plaintiff's,  over  the  objection  of  the  defendant,  were  per- 
mitted to  prove  that  the  water  from  the  stream  had  seeped  into 
a  spring  near  its  border,  rendering  it  unfit  for  use,  and  that, 
wlion  it  overflowed  its  banks,  the  adjacent  land  was  rendered 
unfit  for  cultivation,  and  the  crop  thereon  destroyed;  that  or> 
one  occasion  a  hog  that  had  been  in  the  stream  was  killed 
for  meat,  and  its  flesh  found  unfit  for  use;  and  probably  other 
circumstances  of  like  character.     The  objection  takeu  to  the 
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testimony  was  general,  but  we  are  now  informed  that  the 
ground  of  objection  is  that  no  damages  were  claimed  in 
the  declaration  for  the  injuries  tlius  proved. 

We  do  not  think  this  testimony  was  introduced  by  the 
plaintiffs  for  the  purposes  supposed  by  the  defendant.  No 
effort  was  made  to  prove  the  value  of  the  spring,  or  the  hog, 
or  tlie  injury  to  the  land  or  crops.  The  controversy  of  the 
p.uties  was  as  to  whether  the  water  as  polluted  was  poisonous 
and  injurious.  The  plaintiff  introduced  much  evidence  to 
fIiow  that  it  was;  the  defendant,  much  to  show  that,  though 
the  water  was  discolored,  it  was  wholesome,  and  fit  for  use  by 
man  and  beast,  many  of  its  witnesses  testifying  that  their 
stock  were  accustomed  to  drink  it,  and  some  that  they  them- 
selves had  done  so.  The  testimony  objected  to  was  compe- 
tent atid  relevant,  not  for  the  purpose  of  proving  specific 
damages  to  be  awarded  by  the  jury,  but  as  tending  to  show 
the  harmful  character  of  the  water  by  reason  of  its  pollution. 
The  rule  is  well  settled  that  where  testimony  is  competent 
for  any  purpose,  it  will  not  be  excluded  on  a  general  objection. 
If  the  defendant  had  desired  to  do  so,  he  could  have  limited 
tlie  effect  of  the  testimony  to  the  extent  to  which  it  was  com- 
petent; but  it  is  not  permissible  to  reserve  a  general  objection 
to  such  evidence. 

The  court  should  not  have  permitted  the  plaintiffs  to  prove 
the  difference  in  the  value  of  their  farm  with  a  clear  stream 
on  it  and  with  that  polluted  as  it  was.  The  injury  is  not  of 
a  permanent  character,  and  will  not,  in  the  course  of  nature, 
continue  after  its  cause  shall  be  removed.  It  must  be  assumed 
that  the  defendant  will  cease  to  infringe  upon  the  rights  of  the 
plaintiffs,  and  if  it  does  not,  recovery  must  be  had  in  succes- 
sive suits.  The  error  in  the  admission  of  this  evidence  would 
cause  a  reversal  of  the  judgment  but  for  the  fact  that  by  the 
tenth  instruction  given  for  the  defendant  the  jury  was  in- 
structed not  to  find,  in  any  event,  the  difference  in  the  value 
of  the  place  with  an  unpolluted  and  a  polluted  stream  on  it, 
and  the  further  fact  that  the  meager  verdict  rendered  was 
evidently  reached  by  disregarding  the  incompetent  evidence. 

The  judgment  is  therefore  affirmed. 

Thk  Debris  QnESTioN.  —  The  deposit  in  a  stream,  or  upon  its  banks,  of 
waste  matter  from  manufactories,  or  of  dibnt  from  mines,  which  is  ueces* 
sarily  carried  down  by  the  carreat  and  thrown  upon  th«  lands  of  riparian 
owners  below,  is  a  nuisance,  aud  the  parties  injured  thereby  may  sue  for  its 
abatement,  to  enjoin  its  maintenance,  and  to  recover  damages  for  the  injuries 
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they  may  Iiave  sustained.  The  tort  is,  in  such  case,  the  act  of  committing 
the  waste  or  dihria  to  the  stream.  The  deposit  of  it  upoa  the  lands  below 
is  merely  the  cousequetice  from  which  the  cause  of  actioa  arises:  Cooley  on 
Torts,  2d  ed..  675;  Woodruff  v.  North  Bloomfield  Gravel  Min.  Co.,  9  Saw. 
441;  liohiitson  v.  Black  Diamond  Coal  Co.,  57  Cal.  412;  40  Am.  Rep.  118; 
People  V.  Gold  Run  etc.  Co.,  66  Cal.  138;  56  Am.  Rep.  80;  Cronby  v.  Beasey, 
49  Me.  539;  77  Am.  Dec.  271;  Veazie  v.  Dwinel,  50  Me.  479;  Gei-rish  v.  Brown, 
51  Me.  256;  81  Am.  Dec.  569;  Washburn  v.  Gilman,  64  Me.  163;  18  Am. 
Rep.  246;  Lockwood  Co.  v.  Lawrence,  77  Me.  297;  52  Am.  Rep.  763;  Red 
River  Roller  Mills  v.  Wright,  30  Mina.  249;  44  Am.  Rep.  194;  Columhmetc 
Co.  V.  Tucker,  48  Ohio  St.  41;  29  Am.  St.  Rep.  528;  Jacobs  v.  Allard,  42  Vt 
303;  1  Am.  Rep.  331;  Canjield  v.  Andrews,  54  Vt.  1;  41  Am.  Rep.  828.  But 
where  a  railroad  company  lawfully  puts  in  a  stream  earth,  sand,  and  rock  to 
protect  its  bridge,  and  this  material  is,  by  an  extraordinary  flood,  carried 
down  upon  the  land  of  a  riparian  proprietor,  the  company  is  not  liable:  lUi- 
mis  Central  R.  R.  Co.  v.  Bethel,  11  111.  App.  17. 

The  greater  number  of  the  cases  cited  above  arose  ont  of  the  casting  of 
lawdust,  slabs,  and  refuse  matter  from  saw-mills  into  streams.  Two  of  them 
arose  out  of  the  deposit  of  dibris  from  coal  mines  upon  the  banks  of  streams. 
But  by  far  the  most  important  cases  upon  the  subject,  both  in  respect  to  the 
magnitude  of  the  interests  involved  and  to  the  extent  of  the  injuries  done 
and  threatened,  are  those  constituting  the  recent  mining  dilfria  litigation  in 
the  state  of  California.  These  cases  arose  out  of  the  practice  of  hydraulio 
gold-mining  on  the  western  slope  of  the  Sierra  Nevada  Mountains.  Hy- 
draulic mining  is  the  process  by  which  a  bank  of  gold-bearing  earth  and 
rock  is  washed  down  by  a  jet  of  water  discharged,  under  immense  pressure, 
through  the  converging  nozzle  of  a  pipe,  the  earth  and  ddbris  being  carried  off 
by  the  water  through  sluices,  and  discharged  into  the  natural  streams  and 
watercourses  below.  In  the  early  days  of  hydraulic  mining,  the  water  was 
discharged  through  nozzles  not  more  than  an  inch  in  diameter,  but  after  the 
invention  of  the  "  Little  Giant "  and  "  Monitor  "  machines,  and  at  the  date 
of  the  commencement  of  the  litigation  above  referred  to,  the  size  of  the  noz- 
zle was  increased  to  from  four  to  nine  inches,  and  the  pressure  of  the  water 
was  correspondingly  increased.  The  case  of  Woodrrff  v.  North  Bloomfield 
Gravel  Min.  Co.,  9  Saw.  441,  was  a  suit  brought  against  several  mining  com- 
panics  to  restrain  them  from  discharging  their  mining  ddLrii  into  the  Yuba 
River  and  its  affluents,  whence  it  was  carried  by  the  current  into  the  Feather 
and  Sacramento  rivers,  filling  up  their  channels  and  injuring  their  naviga- 
tion, and  covering  up  and  destroying  the  lands  of  property  owners  upon  and 
adjacent  to  the  banks  of  those  watercourses.  The  Yuba  River  is  a  tributary 
of  the  Feather  River,  which  it  enters  at  the  city  of  Marysville,  thirty  miles 
above  the  junction  of  the  Feather  and  Sacramento  rivers.  The  Yuba  in  its 
upper  course  is  divided  into  five  principal  branches,  the  North,  Middle,  and 
South  Yubas,  and  Deer  and  Dry  creeks.  The  elevation  of  the  auriferous  por- 
tion of  the  basin  of  the  Yuba  is  from  two  hundred  to  five  thousand  feet  above 
the  level  of  the  sea.  The  largest  and  most  important  auriferous  deposit  io 
the  state  is  between  the  South  and  Middle  Yubas.  Up  to  the  time  of  the 
commencement  of  the  suit,  about  one  hundred  million  cubic  yards  of  this  de- 
posit had  been  washed  out  by  the  hydraulic  process,  and  the  dibris  deposited 
in  the  Yuba  and  its  affluents.  Seven  hundred  million  cubic  yards  remained 
to  be  washed  out  by  the  same  process.  At  the  time  of  the  commencement 
of  the  suit,  the  results  of  those  washings  were  appalling.  The  beds  of  th« 
Yubas  and  their  affluents  had  all  been  filled  up  with  ddbrit,  in  some  pUoM 
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150  feefc  deep,  from  the  dumping-places  of  the  higher  mines  to  the  junction 
of  the  main  Yuba  with  the  Feather.  For  a  distance  of  seventy-five  miles, 
the  streams  had  regularly  graded  themselves,  so  that  a  railroad  track  might 
have  been  laid  on  their  beds  for  the  whole  distance.  Between  seventy 
and  eighty  million  cubic  yards  of  dibris  lay  in  these  channels,  ready  to  be 
carried  down  by  the  annual  floods  into  the  valleys  below.  Before  the  com- 
mencement of  hydraulic  mining  operations,  the  Yuba  River,  from  the  foot  of 
the  mountains  to  the  point  where  it  empties  into  the  Feather  at  Marysville, 
a  distance  of  about  twelve  miles,  ran  through  a  deep  channel  with  gravelly 
bottom  from  three  hundred  to  four  hundred  feet  wide,  with  steep  banks  from 
fifteen  to  twenty  feet  high.  From  the  banks  on  each  side  a  strip  of  bottom 
lands  of  rich,  black,  alluvial  soil  extended,  on  an  average  a  mile  and  a  half 
wide,  upon  which  were  situated  some  of  the  finest  farms,  orchards,  and  vine- 
yards  in  the  state.  Beyond  this  first  bottom  was  a  second  bottom,  extend* 
ing  some  distance  to  the  ridge  of  the  higher  lands  on  each  side,  the  whole 
constituting  a  basin  of  from  a  mile  aud  a  half  to  three  miles  wide.  The 
channel  of  the  river  through  these  bottoms  had  been  filled  with  dihia  to  a 
depth  of  upwards  of  twenty-five  feet,  and  the  whole  strip  of  bottom  land, 
from  ridge  to  ridge  of  high  land,  had  been  buried  many  feet  deep,  and  utterly 
ruined  for  farming  purposes.  Levees  had  been  built  along  the  ridge  on 
either  side,  at  immense  expense,  by  the  citizens  of  Marysville  and  of  Yuba 
County,  and  by  the  miners  themselves,  for  the  purpose  of  preventing  the 
further  spread  of  the  devastation.  The  space  between  these  levees  had  been 
filled  with  dibris  to  the  level  of  the  high  lands  upon  which  they  were  built, 
and  for  several  miles  of  the  lower  portion  of  the  river  the  filling  between 
the  levees  wm  several  feet  above  the  level  of  the  surrounding  country  on  the 
outside.  The  only  protection  to  these  outside  lands  were  tho  slender  levees 
above  referred  to,  which  were  liable  to  frequent  breaks  during  the  rainy 
season.  The  lands  that  had  already  been  buried  and  destroyed  amounted  to 
upwards  of  fifteen  thousand  acres.  The  filling  in  the  bed  of  the  Yuba  was 
upwards  of  twenty  feet  at  Marysville,  and  was  increasing  from  year  to  year. 
The  dibiis  had  also  polluted  the  naturally  clear  waters  of  those  streams  to 
such  an  extent  as  to  render  them  wholly  unfit  for  any  domestic  or  agricul- 
tural  use.  The  level  of  the  bed  of  the  Yuba  had  been  raised  by  d&rria  above 
the  level  of  the  floors  of  basements  of  the  buildings  in  the  city,  rendering  the 
basements  unfit  for  use  and  compelling  their  abandonment.  The  deposit  of 
this  dibris  in  the  beds  of  the  navigable  waters  was  also  disastrous  and  injnri* 
ons  to  navigation.  The  bed  of  the  navigable  portion  of  the  Feather  River 
from  Marysville  to  its  mouth,  a  distance  of  thirty  miles,  was  filled  up  to  an 
average  depth  of  ten  feet.  The  bed  of  the  Sacramento  River  below  the 
mouth  of  the  American  River  was  filled  to  a  depth  of  from  six  to  twelve 
feet.  The  shoal  water  in  the  Suisun,  San  Pablo,  and  San  Francisco  bays 
had  been  largely  increased  from  the  same  causes,  and  the  navigable  channels 
of  these  waters  had  been  materially  contracted.  In  1849  the  tidal  influence 
^in  the  Sacramento  extended  as  high  as  the  mouth  of  the  Feather  River, 
twenty-five  miles  above  the  city  of  Sacramento.  In  1881,  it  was  no  longer 
noticeable  above  Heacock  Shoals,  nine  miles  below  the  city  of  Sacramento^ 
although  the  tide  on  those  shoals  had  previously  risen  as  high  as  three  feel^ 
and  as  high  as  two  .eet  at  Sacramento.  In  the  early  history  of  the  state,  the 
Sacramento  River  was  navigable  as  far  as  Sacramento  by  comparatively  deep- 
draught  steamers,  which  ran  regularly  through  Steamboat  Slough,  one  of  the 
two  channels  into  which  the  river  divides  below  Sacramento.  This  slough 
had  filled  up  to  such  an  extent  as  not  to  be  navigable  by  even  the  Ugh^ 
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draught  river  boats  of  the  present  day;  and  the  Sacramento  River  was  no 
longer  navigable  as  far  as  the  city  of  Sacramento  by  vessels  of  deep  draught, 
except  during  high  water,  instead  of  at  all  times,  as  formerly.  Tlie  com- 
plaiuaut,  WoodrufiF,  owned  a  large  tract  of  land  on  the  east  side  of  the  Feather 
River,  a  few  miles  below  Marysville,  and  another  on  the  west  side  of  the 
6ame  river,  a  short  distance  farther  down.  Seveuty-tive  acres  of  one  these 
tracts  and  fifty  acres  of  the  other,  the  best  land  in  the  tracts,  had  been 
covered  with  dd'n-is  to  snch  a  depth  as  to  render  them  entirely  useless  for 
agricultural  purposes.  He  also  owned  a  lot  near  the  business  center  of 
Marysville,  covered  by  a  brick  block,  erecteil  at  a  cost  of  between  forty  and 
sixty  thousand  dollars.  Formerly  the  steamboat-landing  was  in  the  Yuba, 
nearly  opposite  this  block,  but  now  it  is  in  the  Feather  River,  opposite  Yuba 
City,  in  Sutter  County,  three  fourths  of  a  mile  distant.  In  1875  the  levee 
broke,  and  Marysville  was  flooded,  and  complainant's  block  was  materially 
injured.  The  water  rose  in  it  to  a  depth  of  four  feet,  much  dibiia  was  de- 
posited therein,  the  underpinning  was  washed  out,  and  the  roof  fell  in,  ne- 
cessitating an  expenliture  of  from  two  to  three  thousand  dollars  for  repairs. 

After  an  extended  trial,  conducted  by  able  counsel  on  both  sides,  the  court 
decided  that  the  acts  of  the  defendants  constituted  a  public  and  private 
nuisance,  destructive,  continuous,  increasing,  and  threatening  to  continue, 
increase,  and  be  still  more  destructive,  and  granted  a  perpetual  injunctioa 
to  restrain  its  maintenance. 

In  the  subsequent  case  of  Woodruff  v.  NoHh  Bloomfield  Oravel  Min.  Co.,  11 
Saw.  590,  it  was  held  that  the  running  of  a  tunnel  two  thousand  five  hundred 
feet  into  a  mine,  and  washing  the  earth  removed  therefrom,  and  washing  the 
earth  from  caves  of  the  banks,  occurring  from  time  to  time,  by  a  hydraulic 
n  o  litor,  and  other  washings  of  earth  and  dibrU,  by  water  flowing  over  the 
high  banks  of  the  mine  into  a  tributary  of  the  Yuba  River,  was  a  violation 
of  the  injunction  above  mentioned,  and  a  contempt,  and  a  fine  of  fifteen 
hundred  dollars  was  imposed  as  a  punishment  therefor. 

The  case  of  People  v.  Oold  Run  etc.  Co.,  66  Cal.  138,  56  Am.  Rep.  80,  was 
decMed  by  the  supreme  court  of  California  a  few  months  after  the  decision 
in  the  Woodruff  case.  This  was  an  action  brought  by  the  attorney-general 
in  the  name  of  tlie  people  to  restrain  the  defendant  from  washing  the  dihia 
from  its  mining-ground  on  the  North  Fork  of  the  American  River  into  that 
stream.  The  facts  of  that  case  were  similar  to  those  in  the  Woodruff  case, 
except  that  the  operations  carried  on  were  on  a  much  smaller  scale.  The 
principles  involved  were  the  same,  and  the  decision  was  substantially  the 
same.  These  two  cases  have  settled  the  law  upon  the  question  under  discus- 
sion in  California. 

I'niVATE  Person  mat  Sue  to  Restrain  Public  Noisanck  when.  —  A 
private  person  who  lias  sustained  special  injuries  peculiar  to  himself  from 
the  existence  of  a  public  nuisance  may  maintain  a  suit  in  his  own  name  to 
restrain  such  public  nuisance.  This  is  a  well-established  rule  of  law  in  rela- 
tion to  nuisances  in  general,  and  is  as  applicable  to  nuisances  arising  from. 
the  deposit  of  dihria  in  streams  as  to  any  other  class  of  nuisances:  Woodruff 
V.  North  Blootnjield  Oravel  Min.  Co.,  9  Saw.  441.  Such  nuisance  may  also 
be  enjoined  upon  the  application  of  the  attorney-general  in  the  name  of  the 
people  of  the  state:  People  v.  Oold  Pun  etc.  Co.,  66  Cal.  138;  56  Am.  Rep.  80. 

Joinder  of  Parties  Defendant  in  Suit  to  Enjoin  Nui&anck.  —  Sev- 
eral riparian  proprietors  along  the  banks  of  a  stream  who,  though  acting 
independently  of  each  other,  deposit  waste  material  or  dibria  in  the  stream, 
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whence  it  is  carried  down  by  the  water,  and  becomes  inextricably  inter- 
mingled before  it  reaches  the  premises  of  the  persons  injured  thereby,  may 
all  be  made  parties  defendant  in  a  suit  in  equity  brought  to  restrain  the 
nuisance,  since  it  is  the  cunibineil  action  of  the  waste  or  dibria  from  the  dif- 
ferent sources,  uniting  and  cummingling,  and  then  drifting  down  upon  the 
lower  proprietors,  which  constitutes  the  nuisance  complained  of:  Woodniff 
V.  North  Bloom  field  Gravel  Miii.  Co.,  8  Saw.  628;  Peoj>le  v.  Gold  Run  etc.  Co., 
66  Cal.  1.38;  56  Am.  Rep.  80;  Lockwood  Co.  v.  Latorence,  77  Me.  297;  52  Am. 
Rep.  763.  The  same  principle  has  been  applied  in  other  cases  of  nuisance: 
Crossley  v.  Lv/Jdowlei;  L.  R.  3  Eq.  279;  77*orpe  v.  Brumfilt,  L.  R.  8  Ch. 
(150;  Duke  of  Buccleuyh  v.  Coman,  5  Macph.  214;  Wondyear  v.  Schaefei',  57 
Md.  1;  40  Am.  Rep.  419;  Cldpman  v.  Palmer,  77  N.  Y.  51;  33  Am.  Rep. 
566.  In  deliverino;  the  opinion  of  the  court  in  Lockwood  Co.  v.  Laim-ence,  77 
Me.  297,  52  Am.  Rep.  753,  Foster,  J.,  said:  "The  acts  of  the  respondents 
may  be  independent  and  several,  but  the  result  of  these  several  acts  com- 
bines to  produce  whatever  damage  or  injury  these  complainants  suffer,  and  in 
equity  coiistif.utes  but  one  cause  of  action."  And  Sawyer,  C.  J.,  in  Woodruff 
V.  North  Bloomfield Gravel Miru  Co.,  8  Saw.  628,  said:  "In  equity,  the  court 
is  not  tied  down  to  oue  particular  form  of  judgment.  It  can  adapt  its  decrees 
to  the  circumstances  in  each  case,  and  give  the  proper  relief  as  against  each 
party,  without  reference  to  the  action  of  others,  and  without  injury  to 
either.  Each  is  dealt  with,  "with  respect  to  his  own  acts,  either  as  affected 
or  unaffected  by  the  acts  of  the  others.  It  is  not  necessary,  for  the  preven- 
tion of  future  injury,  to  ascertain  what  particular  share  of  the  damages  each 
tlbfendant  lias  inflicted  in  the  past  or  is  about  to  inflict  in  the  future.  It  is 
eaongli  to  know  that  he  has  contributeJ,  and  is  continuing  to  contribute,  to 
a  nuisance,  without  ascertaining  to  what  extent,  and  to  restrain  him  from 
contributing  at  all."  A  different  doctrine  was  laid  down  in  Keyea  v.  Little 
York  etc.  Co.,  53  Cal.  724,  which  was  a  suit  in  equity  to  enjoin  a  nuisance, 
.irising  from  the  deposit,  by  the  defendants,  of  mining  dSbria  in  Bear  River. 
Tlie  supreme  court  sustained  a  demurrer  to  the  complaint  upon  the  ground 
of  misjoinder,  becanee  all  the  parties  who  contributed  to  the  injury  com- 
plained of  could  not  be  joined  as  defendants  without  an  averment  that  they 
acted  in  concert  in  the  commission  of  the  wrongful  acts  charged  against  them. 
But  McKee,  J.,  in  People  v.  Gold  Bun  etc.  Co.,  66  Cal.  138,  56  Am.  Rep.  80, 
said  that  this  case  was  practically  overruled  by  the  later  case  of  Ilillman  v. 
Neioington,  57  Cal.  G2.  And  its  doctrine  was  disapproved  in  Woodruff  v. 
North  Bloomfield  Gravel  Min.  Co.,  8  Saw.  628,  as  not  being  "in  accordance 
with  the  principles  of  equity  jurisprudence  in  England,  or  generally  in  the 
United  States,  as  e3tablislie<l  by  the  authorities." 

In  actions  at  law  to  recover  damages  for  an  injury ^Iready  inflicted,  a  dif- 
ferent rule  is  applied;  and  if  the  tort  committed  is  wholly  separate  and 
independent  at  the  time  of  its  commission,  the  parties  who  committed  it 
cannot  be  made  jointly  liable  for  the  injury:  Little  Schuylkill  Nav.  etc.  Co.  v. 
Richarda.  57  Pa.  St.  142;  98  Am.  Dec.  209;  Chipman  v.  Palmer,  77  N.  Y.  51; 
33  Am.  Rep.  5GG;  Sellick  v.  Hall,  47  Conn.  260;  BLaisdell  v.  Stephens,  14  Nev. 
17;  33  Am.  Rep.  523. 

Nuisance  Caused  bt  Deposit  of  Debris  not  Authorized  bt  Legisla- 
tion.—  The  acts  of  mine-owners  on  streams  in  depositing  therein  mining 
dihrls  which  is  carried  down  by  the  water  and  deposited  in  the  navigable 
waters  of  the  state,  injuring  or  destroying  navigation,  or  cast  upon  the  lands 
of  riparian  owners  below,  covering  them  np  and  making  them  useless,  are 
neither  authorized  nor  justified  by  the  acts  of  Congress  which  recognize. 
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permit,  and  regulate  mining  on  the  public  lands,  or  on  lands  granted  by  the 
United  States  to  private  owners.  Nor  are  aach  acts  authorized  or  justified 
by  state  statutes  providing  for  the  improvement  of  the  navigable  rivers  of  th« 
state,  although  they  recognize  the  existence  of  the  injuries;  or  by  state  laws 
regulating  mining  operations:  Woodruff  v.  North  Bloomjield  Oravel  Min.  Co., 
9  Saw.  441.  Neither  the  United  States  nor  the  state  could  pass  a  law  au- 
thorizing such  an  invasion  of  private  property,  or  such  an  injury  to  the  nav- 
igable waters  of  the  state:  Pollard's  Lessee  v.  Hagan,  3  How.  223;  Boggs  v. 
Merced  Mm.  Co.,  14  Cal.  279;  People  v.  Gold  Run  etc.  Co.,  66  Cal.  138;  56 
Am.  Rep.  80;  Woodruff  v.  North  Bloomjield  Oravel  Min.  Co.,  9  Saw.  441. 
Tiie  cohering  up  of  land  with  dibris,  so  as  to  eflTectually  destroy  or  impair 
its  usefulness,  is  a  taking  thereof  within  the  meaning  of  the  constitutional 
provision  prolnbitiug  the  taking  of  private  property  without  compensation 
to  the  owner:  Pumpelly  v.  Oreen  Bay  Co.,  13  Wall.  166;  Eaton  v.  Boston  etc, 
R.  R.  Co.,  51  N.  H.  504;  12  Am.  Rep.  147.  Even  in  England,  where  Par- 
liament can  authorize  nuisances,  and  the  taking  of  private  property  without 
compensation,  the  courts  are  careful  not  to  imply  or  infer  authority  to  create 
nuisances  when  sucli  authority  is  not  clearly  given  by  the  express  terms  of 
the  act,  and  it  is  held  that  bodies  acting  under  acts  of  Parliament  must  con- 
fine themselves  strictly  within  the  powers  granted:  Attorney-Oeneral  v.  Colney 
Hatch  Lunatic  Asylum,  L.  R.  4  Ch.  153;  Clowes  v.  Staffordshire  etc  Co.,  Lt.  R. 
8  Ch.  125;  Attorney -General  v.  Leeds  Corp.,  L.  R.  5  Ch.  583;  Attorney-General 
v.  Council  of  Borough  of  Birmingham,  4  Kay  &  J.  528. 

Custom  cannot  Oive  Right  to  Deposit  Debris  in  Strkam. — No  right 
can  be  acquired  by  custom  to  cast  dibris  into  a  stream,  to  be  carried  dowa 
and  deposited  upon  the  property  of  a  riparian  proprietor  below,  destroying 
and  rendering  it  useless,  or  to  fill  up  the  beds  of  navigable  streams,  impeding 
or  destroying  navigation:  Red  River  Roller  Mills  v.  Wriglit,  30  Minn.  249; 
44  Am.  Rep.  194;  PeopU  v.  Gold  Run  etc.  Co.,  66  Cal.  138;  56  Am.  Rep.  80; 
Woodruff  V.  North  Bloomfield  Gravel  Min.  Co.,  9  Saw.  441.  The  defendants 
in  the  California  cases  above  cited  contended  that  their  acts  were  authorized 
by  the  customs  of  miners  in  that  state,  which  had  been  recognized,  confirmed, 
and  legalized  by  the  legislation  of  the  state  and  of  Congress.  The  courts, 
however,  decided  that  they  were  not  so  authorized  by  any  valid  custom  or 
usage.  McKee,  J.,  in  delivering  the  opinion  of  the  court  in  the  case  of 
People  V.  Gold  Run  etc.  Co.,  66  Cal.  138,  56  Am.  Rep.  80,  said:  "Undoubt- 
edly,  the  fact  must  be  recognized,  that  in  the  mining  regions  of  the  state,  ths 
cu.stom  of  making  use  of  the  waters  of  streams  as  outlets  for  mining  dibriM 
lias  prevailed  for  many  years;  and,  as  a  custom,  it  may  be  conceded  to  have 
been  founded  in  necessity;  for  without  it,  hydraulic  mining  could  not  have 
been  economically  operated.  In  that  custom  the  people  of  the  state  have 
silently  acquiesced,  and  upon  the  strength  of  it  mining  operations  involving 
the  investment  and  expenditure  of  large  capital  have  grown  into  a  legitimate 
business,  entitled,  equally  with  all  other  business  pursuits  in  the  state,  to 
the  protection  of  the  law.  But  a  legitimate  private  business,  founded  upon 
a  local  custom,  may  grow  into  a  force  to  threaten  the  safety  of  the  people 
and  destruction  to  public  and  private  rights;  and  when  it  develops  into  that 
condition,  the  custom  upon  which  it  is  founded  becomes  unreasonable,  be- 
cause dangerous  to  public  and  private  rights,  and  cannot  be  invoked  to  jus- 
tify the  continuance  of  the  business  in  an  unlawful  manner."  The  same 
principles  have  been  applied  in  cases  arising  from  the  throwing  of  dibris  from 
saw-mills  into  streams:  Veazie  v.  Dwinel,  50  Me.  479;  Oerrish  ▼.  Brown,  61 
Me.  256;  81  Am.  Dec.  569;  Red  River  Roller  Mills  v.  Wright,  30  Minn.  249;  M 
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Am.  Rep.  191;  and  in  Columhm  etc.  Coal  Co.  v,  TurJter,  48  Ohio  St.  41,  29 
Am.  St.  Rep.  523,  to  the  casting  of  debris  from  a  coal  niiue  into  a  stream. 

No  Pkksckiptive  Right  to  Gontinuk  Public  Ncisanck. — It  is  a  well- 
estaUlishei  rule  of  law  that  no  right  to  maintain  or  continue  a  public  nui* 
sauce  of  auy  kind  whatever  can  be  acquired  by  prescription:  Wood  on 
Nuisaucea,  sees.  7(3,  727;  Cooley  on  Torts,  Ql'i;  Woodruff  v.  North  Bloomjield 
Or.ivel  Mia.  Co.,  9  Saw.  441 ;  People  v.  Gold  Bun  etc.  Co.,  66  Cal.  188;  66  Am. 
Rep.  80;  Peitid  v.  Johnson,  56  lud.  139;  Veiizie\.  DwinH,  50  Me.  479;  Rhodea 
V.  Whitehead,  27  Tex.  304;  84  Am.  Dec.  631.  And  this  rule  applies  to  a  suit 
brought  by  a  private  person  who  has  sustained  special  iujuries  from  a  public 
nuisance,  as  well  as  to  a  suit  brought  by  the  attorney -general  in  the  name  of 
the  people  of  the  state.  A  public  nuisance  is  not  unlawful  as  to  the  whole 
public,  and  lawful  as  to  its  constituents,  or  a  part  of  its  constituents;  it  is 
absolutely  and  wholly  unlawful:  Woodruff  v.  North  Bloomjield  Oravel  Mm. 
Co.,  9  Saw.  441. 

Inconvenience  No  Ground  for  Refu.sino  to  Enjoin  Nuisance.  — Where 
the  rights  of  a  (^omplaiuant  are  infringed  by  the  maintenance  of  a  nuisance, 
the  fact  that  it  will  put  the  party  sought  to  be  enjoined  to  great  inconve- 
nience and  expense  is  no  reason  for  refu&ing  to  grant  an  injunction.  This  is 
a  consideration  with  which  the  courts  have  nothing  to  do.  They  are  bound 
to  grant  to  the  party  seeking  relief  such  relief  as  the  law  entitles  him  to  re* 
oeive,  whatever  may  be  the  inconvenience  to  the  defendant  or  to  the  general 
public:  Woodruff  V.  North  Bloomjield  Gravel  Min.  Co.,  9  Saw.  441;  Attorney' 
General  v.  Council  of  Borough  of  Birmingham,  4  Kay  &  J.  628;  Attomey-Oen* 
eral  v.  Colney  Hatch  Lunatic  Asylum,  L.  R.  4  Ch.  146. 

Dam  for  Impounding  Mining  DAbris.  —  In  the  case  of  Hardt  t.  Liberty 
Hill  etc.  Co.,  27  Fed.  Rep.  788,  it  was  decided  that  no  dams  for  the  impound- 
ing  of  mining  dibris  erected  in  mountain  streams  should  be  held  sufficient 
to  protect  riparian  proprietors  below,  when  the  determination  of  their  suffi- 
ciency rests  upon  the  opinion  of  engineers  apparently  equally  intelligent, 
and  those  opinions  are  at  variance;  nor  upon  any  evidence  not  of  the  most 
nnquestionable  and  satisfactory  character.  It  was  said  in  that  case  that  it 
is  not  for  the  court  to  speculate  upon  the  sufficiency  of  means  adopted  by 
trespassers  for  the  protection  of  parties  trespassed  upon,  or  the  sufficiency 
of  such  means  to  resist  the  action  of  the  forces  of  nature,  where  the  data  for 
correct  determination  are  uncertain  and  unreliable,  and  wber*  an  arror  oi 
jadgmeat  is  liable  to  work  great  injury  to  the  latter. 


Lewis  v.  "White. 

[69  Missi.<i8ipri,  8&2.] 
HoVKiTXAD  OV  TSNANT  IN  CoMMON,  Co-TENANT's  CONSIirr  HOT  'SmCttOSAKT 

TO  £xiSTK:fOS  OF.  —  A  debtor  occupying  land  as  a  tenant  in  common 
may  have  a  homestead  exemption  therein,  and.  as  against  creditors,  his 
co-tenant's  consent  to  such  ooenpancy  is  not  essentiaL 

HOHE.STKAD   EXEMPTION   OF  TENANT   Uf   COMMON,    ExTBNT  OF. — The  claim 

to  the  homestead  exemption  in  property  held  in  common  is  regulated 
and  bounded  in  extent  and  value,  just  as  in  other  oases.  The  tenant  in 
common  has  no  floatmg  claim  to  exemption  in  the  entire  estate.     He  is 
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protected  in  his  occupancy  of  a  homestead  of  proper  quantity  and  valne, 
but  no  further,  and  whatever  interest  he  may  have  in  the  remainder  of 
the  common  property  may  be  seized  and  sold  to  satisfy  the  demands  of 
his  creditors  in  proper  cases. 

The  complainant  in  the  court  below  filed  his  bill  against 
the  appellants,  alleging  that  he  was  the  owner  in  fee  of  an 
undivided  one-sixth  interest  in  a  certain  tract  of  land  con- 
taining about  366  acres,  and  in  a  certain  other  tract  of  about 
385  acres;  that  he  was  a  married  man  and  householder,  the 
head  of  a  family,  and  a  citizen  of  the  state,  and  that  he  was 
residing  upon  said  lands,  with  the  consent  of  all  his  co-ten- 
ants, except  the  heirs  of  his  deceased  brother,  who  were  minors, 
and  therefore  incapable  of  giving  their  consent;  that  his  one- 
sixth  interest  in  all  of  said  lands  was  less  than  the  number  of 
acres  which  he  was  entitled  to  hold  under  existing  laws  as  a 
homestead  exemption;  that  said  lands  were  easily  capable  of 
division,  and  would  have  been  partitioned,  but  for  the  minor- 
ity of  some  of  the  owners.  The  bill  further  alleged  that  the  de- 
fendant Lewis,  as  sheriff,  under  executions  in  favor  of  the  other 
defendants  against  the  complainant,  had  levied  on  his  interest 
in  all  of  said  lands,  and  had  advertised  the  same  for  sale. 
An  injunction  was  asked  to  restrain  the  sale,  upon  the  ground 
that  complainant's  interest  in  all  the  lands  was  exempt  as  a 
homestead.  A  demurrer  to  the  bill  was  sustained,  and  the 
defendants  declined  to  answer,  whereupon  a  final  decree  was 
rendered  in  favor  of  the  complainant,  awarding  a  perpetual 
injunction,  and  the  defendants  appealed. 

D.  C.  Bramlett,  for  the  appellants. 

J.  H.  Jones  and  H.  S.  Van  Eaion^  for  the  appellee. 

Woods,  J.  It  has  several  times  been  said  by  this  court,  in 
general  terms,  that  a  tenant  in  common  may  maintain  his 
claim  to  his  homestead  exemption  in  the  common  estate. 
The  requirements  of  the  litigation  presented  in  this  cause  de- 
mand of  us  a  fuller  and  more  particular  annunciation  of  the 
law  governing  cases  of  claims  of  homestead  exemptions  by 
one  of  the  tenants  in  common  in  the  undivided  property, 

1.  The  execution  creditor  has  no  concern  with  the  title  of 
the  tenant  in  common  whose  estate  he  is  seeking  to  subject 
to  his  demand.  If  the  debtor  has  good  title  to  an  undivided 
interest  in  the  common  property,  and  has  united  with  title 
actual  occupancy,  the  creditor  cannot  assail  the  homestead 
rights  of  the  exemptionist.     If  the  debtor  has  no  good  title, 
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the  creditor  cannot  be  heard  to  complain  that  he  is  not  al- 
lowed to  sell  that  of  which  confessedly  his  debtor  is  not 
owner.  The  question  of  the  title  of  the  tenant  in  common 
to  the  exempt  homestead  is  not  involved.  Whether  he  has 
or  has  not  title  cannot  affect  the  rights  of  the  tenant  in  com- 
mon claiming  his  homestead  in  the  common  property. 

2.  The  consent  of  the  co-tenants  to  the  occupancy  of  the 
homestead  claimed  is  not  essential  to  the  successful  mainte- 
nance of  the  homestead  exemption  in  a  contest  with  creditors 
of  the  homestead  exemptionist.  The  debtor  is  found  in  the 
occupancy  of  the  common  property,  and  asserting  claim  to 
his  homestead  exemption  in  a  part  of  it;  if  be  has  or  has  not 
the  consent  of  his  co-tenants,  the  creditor  cannot  complain. 
The  want  of  title,  or  the  want  of  consent  by  co-tenants  to  oc- 
cupancy, in  no  way  possible  can  affect  the  rights  of  the  cred- 
itor seeking  to  subject  the  debtor's  property  to  his  demand. 
The  remark  in  McGrath  v.  Sinclair.  55  Miss.  89,  that,  "per- 
haps tl»e  better  rule  is,  ...  .  that  the  homestead  may  be 
acquired  in  the  common  property,  with  the  consent  of  the  co- 
tenant,  which  will  be  good  against  all  other  persons,"  contains 
an  intimation  which  is  unsound;  and  this  unsound  intimation 
is  perfectly  refuted  in  the  reasoning  of  the  court  which  imme- 
diately follows  it.  Said  the  court  in  that  case:  "It  is  the 
occupancy  as  a  residence  which  the  statute  had  in  view,  and 
intended  to  protect,  rather  than  the  title  by  which  he  held. 
The  substance  thereof  is,  that  the  creditors  shall  not  break  up 
the  home  and  residence  by  a  sale  of  such  title  as  the  debtor 
had.  If  the  debtor  refers  his  possession  to  a  tenancy  in  com- 
mon with  another,  and  enjoys  the  occupancy  in  that  right,  it 
is  no  reason  that  he  should  lose  his  home  because,  as  against 
his  co-tenant,  he  has  not  an  exclusive  right,  and  could  be 
compelled  to  make  partition.  These  are  matters  betwecv 
himself  and  his  co-tenant." 

3.  The  claim  to  the  homestead  exemption  in  property  in 
common  is  to  be  regulated  and  bounded,  in  extent  and  value, 
just  as  in  every  other  case.  The  debtor  may  claim  and  hold 
and  have  spared  to  him  a  homestead  not  exceeding  in  quan- 
tity 160  acres  in  the  land  occupied  by  him,  and  in  value  not 
exceeding  two  thousand  dollars.  If  the  claim  set  up  shall 
appear  to  the  creditor  excessive  in  quantity  or  value,  by  proper 
proceedings  he  may  have  such  excess,  if  shown  to  exist,  sub- 
jected to  payment  of  his  debt. 

The  tenant  in  common  who  claims  his  homestead  exemn- 
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tion  in  the  estate  in  common  has  no  floating  claim  to  ex- 
eiiipiioii  in  the  entire  estate,  as  must  be  seen  from  what  has 
been  already  said  by  us.  He  is  to  be  protected  in  his  occu- 
pancy of  the  homestead  of  proper  quantity  and  value,  but  no 
further.  Whatever  interest  he  may  have  in  the  remainder  of 
the  common  property  is  salable  in  satisfaction  of  demands 
of  creditors  in  proper  cases.  What  this  undivided  interest  in 
the  remainder  of  the  common  estate  may  be,  or  may  prove 
to  be  worth,  is  a  matter  of  no  concern  in  the  examination  of 
the  subject  now  being  considered.  And  so  what  the  real 
interest  of  the  debtor  in  the  homestead  exemption  allowed 
him  nnay  now  be  worth,  or  whether  it  may  hereafter  prove 
valueless,  comparatively,  on  partition  with  the  co-tenants, 
are  questions  not  involved.  Whatever  estate  the  debtor  has 
in  the  common  property  outside  of  that  part  claimed  as  a 
homestead  may  be  seized  and  sold;  and  whatever  estate  the 
co-tenants  have  in  the  part  claimed  as  a  homestead  by  the 
debtor,  their  tenant  in  common,  remains  unaffected,  as  be- 
tween him  and  them,  by  the  recognition  and  allowance  of 
his  homestead  in  the  common  property,  in  the  contest  be- 
tween him  and  his  execution  creditor. 

The  decree  of  the  court  below  must  be  reversed,  because  by 
it  the  appellee  had  greater  relief  afforded  than  he  was  entitled 
to  ask  or  receive.  The  injunction  should  be  made  perpetual, 
in  so  far  as  a  homestead,  not  excessive  in  quantity  or  value, 
may  be  claimed,  and  it  should  be  dissolved  as  to  the  residue 
of  the  lands  embraced  in  the  bill  of  complaint.  In  order, 
therefore,  that  the  necessary  further  proceedings  may  be  had 
to  meet  the  views  herein  announced,  the  decree  will  be  re- 
versed, the  cause  remanded,  and  leave  given  appellants  to 
answer,  if  they  shall  desire  to  do  so,  within  thirty  days  after 
mandate  filed  in  the  court  below. 


Homestead  or  Tenant  in  Common.  —  As  to  exemption  from  exeeation 
of  property  of  co-tenants,  see  notes  to  McCoy  v.  Brennan,  1  Am.  St.  Rep. 
693-595,  and  Wolf  v.  Fleiichacker,  63  Am.  Dec.  121.  In  the  latter  ease, 
and  in  others  referred  to  in  these  notes,  it  is  denied  that  the  statutes  con- 
template a  homestead  in  lands  held  by  co-tenants.  To  the  same  effect,  is 
JiUiop  V.  Hubbard,  23  Cal.  514;  83  Am.  Dec.  132.  The  above  notes  refer 
to  authorities  in  which  the  opposite  view  is  taken,  and  this  doctrine  is  also 
adopted  in  the  following  more  recent  cases:  Thompson  r.  King,  64  Ark.  9; 
Watm  T.  MerriU,  74  Iowa,  6S3;  BoUoh  t.  Obemtt  79  Iows»  27a. 
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State  v.  Stone. 

[69  Mississippi,  383.] 
Jif  AITCAHTTS,    StATS   OFFICER    PeBSONALLT  LiABLB  FOR    COffTS  IK.  — WhaW 

judgment  goes  against  a  state  officer  in  a  proceeding  against  him  by 
mandamus,  be  is  personally  liable  for  costs,  like  any  other  litigant;  but 
if  sach  costs  were  properly  incurred,  be  has  a  claim  against  the  Btat«  fte 
reimbursement. 

Motion  in  the  supreme  court  made  by  the  attorney-general 
to  invoke  the  judgment  of  the  court  as  to  whether  the  costs  of 
the  appeal  in  the  mandamus  proceeding  against  the  auditor, 
which  had  been  decided  adversely  to  him,  were  taxable 
against  him. 

T.  M.  Miller,  attorney-general,  for  the  motion. 

Campbell,  C.  J.  The  question  is,  whether,  in  a  proceeding 
by  mandamus  against  a  state  officer  in  which  judgment  goes 
against  him,  he  is  personally  liable  for  costs.  He  is  certainly 
liable  for  costs,  as  any  other  litigant  is.  His  position  is  that 
of  an  official  trustee,  and,  like  other  trustees,  is  to  be  adjudged 
to  pay  costs,  and  has  a  claim  on  the  state  for  reimbursen)ent 
of  his  proper  expenditure  in  this  behalf,  just  as  trustees  have 
a  claim  on  the  trust  fund  they  represent  for  reimbursement 
of  all  proper  costs  of  defending  their  trust.  This  matter  is  not 
provided  for  by  statute,  as  it  well  might  be.  It  cannot  be 
doubted  that  in  all  cases  where  litigation  results  from  the  ac- 
tion of  its  officer  in  an  effort  to  subserve  its  interest,  the  state 
will  save  him  harmless  from  costs  adjudged  against  him; 
otherwise  he  might  be  deterred  from  proper  litigation  in  the 
interest  of  the  state.  It  would  seem  to  be  proper  and  wise  to 
vest  power  in  the  courts  (at  least  in  the  court  of  last  resort) 
•xto  render  judgment  for  costs  in  all  such  cases  against  the  state, 
^f  the  court  giving  judgment  shall  certify  that  the  course  of 
the  officer  in  instituting,  prosecuting,  or  defending  the  pro- 
ceeding was  justifiable.  In  this  way  justice  may  be  done  to 
the  officer,  and  the  state  saved  from  costs  improperly  incurred. 
The  costs  will  be  taxed  against  the  person  litigating,  because 
no  other  judgment  can  be  rendered,  in  the  absence  of  a  law 
providing  for  it.  

MANDAMns,  Allowance  of  Costs  in.  — In  all  proceedings  by  mandannu^ 

the  granting  of  costs  to  one  party  or  the  other  is  exclusively  in  the  discretion 

of  the  court,  and  they  may  be  awarded  or  refused,  according  as  the  equity  or 

justice  of  the  case  require:  People  v.  Densmore^  1  Barb.  657.     In  New  Jersey, 
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however,  the  right  to  costs  is  held  to  be  entirely  dependent  on  statate; 
and  in  ffoppfr  v.  Freeholders  of  Berger,  52  N.  J.  L.  313,  costs  were  denied  to 
relators  who  sncceeded  on  a  demurrer  to  an  alternative  mandamus,  on  the 
ground  that  the  circumstances  were  not  covered  by  the  statute  relating  to 
this  subject.  Where  the  granting  of  costs  rests  in  the  discretion  of  the 
court,  the  allowance  of  such  costs  to  the  relator  is  not  reviewable  on  ap- 
peal: People  V.  Albright,  23  How.  Pr.  306;  Slate  v.  Judge  of  Kenosha  County, 
9  Wis.  809i  The  general  rule  in  mandamus,  as  in  other  proceedings,  is,  that 
costs  follow  the  event  of  the  salt:  Fox  v.  WhUncy,  32  N.  H.  408.  Under 
the  Oregon  code,  the  right  of  a  plaintiff  to  recover  costs  does  not  de« 
pend  upon  his  claiming  or  recovering  damages,  but  he  is  entitled  to  costs 
as  a  matter  of  course  upon  obtaining  the  relief  sought:  Bush  v.  Oeisy,  16 
Or.  355.  In  New  York,  the  court,  upon  awarding  a  peremptory  writ  of 
^aandwntts,  does  not  grant  costs  against  the  judges  of  subordinate  courts,  or 
other  public  officers  intrusted  with  the  discharge  of  judicial  duties:  Anony- 
mous, 19  Wend.  157;  but  will  award  costs  where^the  judges,  instead  of  obey, 
ing  an  alternative  writ,  make  a  return;  for  in  sa*  cases  it  is  presumed  they 
are  indemnified  by  the  party  in  interest:  People  v.  New  YorkCommon  Pleas, 
18  Wend,  534.  Aud  in  New  Hampshire,  where  the  court  decided  that  a 
mandamus  should  issue  against  a  justice  of  the  peace,  commanding  him  to 
make  a  copy  of  the  recognizance  entered  into  upon  an  appeal  taken  from  a 
judgment  rendered  by  him,  it  was  held  that  costs  should  be  allowed  the 
petitioner:  Ballou  v.  Smith,  31  N.  H.  413.  Where  the  term  of  a  town  officer 
expires  while  proceedings  are  pending,  and  an  alternative  writ  of  mandamus 
is  sued  out  ayainst  his  successor,  the  latter  is  not  liable,  upon  judgment 
against  him,  for  costs  incurred  before  issue  of  the  alternative  writ:  Fergu-ion 
V.  State,  31  N.  J.  L.  289.  Costs  are  not  usually  given  on  granting  an  alter- 
native writ  on  motion:  Peoples,  Supervisors  of  Columbia,  5  Cow.  291;  nor 
will  the  relator  be  entitled  to  costs,  upon  the  granting  of  his  application  for 
a  mandamus  against  a  public  officer,  when  it  appears  that  the  refusal  of  the 
officer  to  comply  with  the  demand  of  the  relator  was  conscientious  and 
founded  on  reasonable  grounds:  People  v.  Flagg,  5  Abb.  Pr.  232.  Where 
the  notice  of  motion  for  a  mandamus  asks  for  costs,  and  the  motion  is 
denied,  costs  are  awarded  against  the  relator:  People  v.  New  York  Common 
Pleas,  1  How.  Pr.  222.  So  where  the  petition  is  withdrawn,  the  rule  is  to 
allow  costs  to  the  respondent,  unless  he  is  in  fault:  Anonymous,  31  Me.  591. 
If  the  relator,  after  suing  out  a  mandamus,  removes  from  the  state  between 
the  issuing  of  the  alternative  and  the  peremptory  writ,  proceedings  will  be 
stayed  until  security  for  costs  is  filed;  and  it  is  no  answer  to  the  motion 
that  the  defendant,  with  knowledge  of  the  removal  of  the  relator,  had  moved 
in  the  cause  on  his  part:  People  v.  Oneida  Common  Pleas,  18  Wend.  652. 
Where  the  finding  is  against  the  defendant,  but  no  mention  is  made  therein 
of  damages  or  costs,  the  omission  may  be  corrected  by  the  postea:  Ftrguaofn 
T.  Statt,  31  N.  J.  L.  283. 
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t*BINCrPAL  AND  SUKKTT  —  SkCKET  UndKRSTANDINO  BETWEEN,  WnBW  AVATI*. 

ABLE  TO  Escape  LiABiLnr  os  Bond,  and  when  not.  — A  secret  aa- 
disclosed  understanding  by  a  surety  in  signing  a  bond  will  not  avail  to 
avoid  liability,  in  the  al'sence  of  any  notice  to  the  obligee  of  the  viola* 
tion  of  the  conditioa  by  the  principal;  but  with  notice  to  the  obligee^ 
where  the  ccuditiou  has  been  disregir^led  ia  such  a  manner  as  to  in* 
crease  the  surety's  Inability,  the  surety  will  not  be  liable. 

Co-suKKTiES  CM  BoND  Rei-eased  bt  Release  OP  ScRETY  WHEW.  —  Where  a 
bond  is  signed  by  sureties  upon  the  comlition  that  it  is  to  be  circulated 
for  other  signatures,  and  not  be  delivered  until  signed  by  solvent  soro* 
ties  to  a  speciticJ  amount,  and  after  sureties  to  that  amount  are  obtained, 
the  signature  of  one  of  them  is  erased  by  the  principal,  the  condition 
and  its  violation  being  known  to  the  approving  authority  before  the  ap« 
proval  of  the  bond,  the  sureties  who  signed  upon  such  condition,  bat 
who  did  not  consent  to  such  erasure,  will  be  thereby  released. 

SuBExr  SiosiNO  Bond  on  Condition  Released  when. — Where  »  surety 
aii/ns  a  bond  upon  condition  that  a  certain  other  solvent  surety  will  also 
sign  it,  he  will  be  released,  if,  without  his  consent,  after  the  bond  is 
complete,  but  before  its  appro*  al,  such  other  surety  is  released  by  the 
principal;  and  tiie  same  result  will  follow,  where  the  release  of  such  co* 
surety  results  by  operation  of  law  from  the  act  of  the  principal  in  eras- 
ing  the  names  of  other  sureties  who  have  previously  signed. 

Notice  from  Ekasure  of  Surety's  Name  on  Bond,  Extent  of. — The 
erai^ai-e  of  a  surety's  signature  from  a  bond,  and  of  his  name  from  the 
body  of  the  bond,  is  sufficient  to  affect  the  approving  authority  with 
'  notice  that  the  signing  was  upon  condition  that  other  sureties  should 

also  sign,  and  that  this  condition  had  been  violated,  since  it  is  sufficient 
to  suggest  inquiry,  which,  if  made,  would  lead  to  a  knowledge  of  the 
facts. 

Action  upon  the  bond  of  Hamilton,  Allen,  and  Hoskine, 
lessees  of  the  state  penitentiary.  The  facta  appear  from  the 
opinion. 

T.  M.  MilleTy  aitomey-generalj  for  the  state. 

John  M.  AUeUy  for  the  appellees. 

Woods,  J.  For  the  last  time,  this  cause,  which  involves 
public  and  private  interests  alike,  is  before  us  for  conclusive 
determination,  upon  the  decisive  plea  of  non  est  faclum^  inter- 
pose<l  by  all  the  defendants  yet  remaining  in  court. 

This  plea,  which,  under  the  rulings  of  the  court  below, 
must  be  understood  to  embrace  all  the  matter  sought  to  be 
set  up  in  the  further  plea  of  defendants,  numbered  10,  avers 
in  its  essential  parts  that  the  bond  sued  on  is  not  their  act 
and  deed,  because  they  say,  substantially,  that,  under  the 
proviso  to  section  1,  chapter  40,  Laws  1880,  the  same  being 
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entitled  "  An  act  to  require  the  employment  of  convicts  on 
works  of  internal  improvement,  and  provide  for  the  support 
of  the  penitentiary,  without  loss  to  the  state,"  the  board  of, 
public  works,  having  first  rejected  all  the  bids  received  for 
the  lease  of  the  penitentiary,  penitentiary  property,  and  con- 
victs for  the  term  of  six  years,  entered  into  a  contract  with 
J.  S.  Hamilton,  J.  A.  Hoskins,  and  Robert  H.  Allen,  constitut- 
ing the  firm  of  Hamilton,  Allen,  &  Co.,  in  July,  1880,  whereby, 
in  consideration  of  the  sum  of  $29,420,  to  be  paid  annually, 
the  said  penitentiary,  property,  and  convicts  were  leased  to 
said  Hamilton,  Allen,  &  Co.  for  the  term  of  six  years,  upon 
the  terms  and  conditions  provided  by  law,  and  that  said  con- 
tract was  properly  executed  by  the  respective  parties  thereto; 
that  thereafter,  as  required  by  section  2  of  said  chapter  40, 
Laws  1880,  the  said  lessees  entered  into  a  bond  of  the  char- 
acter of  the  one  now  sued  on,  the  condition  whereof  was,  that 
the  said  lessees  should  faithfully  perform  their  said  contract 
of  lease;  that  the  said  section  2  of  said  chapter  40  requiring 
that  said  bond,  so  executed,  should  be  approved  by  the  board 
of  public  works,  a  form  thereof  was  delivered  to  said  Robert 
H.  Allen,  one  of  the  lessees,  to  be  circulated  in  the  northern 
part  of  the  state  of  Mississippi  for  signatures,  with  the  under- 
standing and  upon  the  condition  that  after  the  said  Allen 
had  procured  thereto  as  many  signatures  as  he  reasonably 
could,  the  said  form  of  bond  was  to  be  returned  to  the  defend- 
^ants  Hamilton  and  Hoskins  at  Jackson,  there  to  be  circulated 
for  other  and  further  signatures,  and  when  such  signatures, 
additional  to  those  who  had  signed  prior  to  their  signing  the 
same,  should  make  up  the  penalty  prescribed  in  the  bond, 
to  wit,  one  hundred  thousand  dollars,  the  said  form  of  bond 
was  to  be  signed  by  the  principal  obligors,  the  said  lessees, 
and  by  them  was  to  be  delivered  to  the  governor  of  the  state, 
to  be  by  him  submitted  to  the  board  of  public  works  for  in- 
Bpection  and  approval;  that  it  was  further  understood  and 
agreed  that  the  form  of  bond,  or  bond,  so  circulated  and  signed 
as  aforesaid,  was  not  to  be  regarded  by  any  of  the  sureties 
signing  the  same  as  a  completed  instrument  unless  and  until 
it  should  be  signed  by  other  sureties,  so  as  to  make  up  the 
full  penalty  of  the  bond  after  it  had  been  transmitted  by  the 
said  Allen  to  the  said  Hamilton  and  Hoskins  for  that  pur- 
pose (the  sureties,  as  among  themselves,  signing  for  the 
amounts  set  opposite  their  names);  that  said  bond,  or  form 
of  bond,  was  not  to  be  a  completed  instrument  until  all  such 
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other  sureties  had  signed  the  bond  according  to  the  under- 
standing and  agreement  before  set  out,  and  until  it  had  been 
signed  by  the  principal  obligors,  and  thereupon  deposited 
with  the  governor  of  the  state,  as  ex  officio  president  of  the 
board  of  public  works,  to  be  by  hira  handed  to  the  said  board 
of  public  works  for  approval,  as  required  by  law;  that  among 
other  sureties  signing  the  bond  after  its  said  transmission  to 
Hamilton  and  Hoskins  for  circulation  for  signatures  of  such 
other  sureties,  was  one  Philip  Hart,  a  solvent  surety  thereon, 
and  worth  the  penalty  of  the  bond,  and  that  after  said  Hart 
signed  said  bond,  it  was  signed  by  R.  Burdett,  J.  L.  He- 
bron, and  J.  F.  Townsend,  as  sureties  also,  and  was  there- 
after signed  by  the  principal  obligors;  that  the  said  bond  was 
signed  by  these  defendants,  as  sureties,  on  the  condition  that 
it  would  not  take  effect  as  a  bond,  nor  be  a  completed  instru- 
ment, nor  be  delivered  to  the  board  of  public  works  for  ap- 
proval, until  the  others  signing,  their  co-sureties,  would  justify 
in  an  amount  aggregating,  with  all  the  sums  justified  to  by 
all  the  sureties,  the  full  penalty  of  the  bond,  to  wit,  the  sum 
of  one  hundred  thousand  dollars;  that  said  Hart  justified  in 

the  sum  of  $ ,  Burdett  and  Hebron  in  the  sum  of  eight 

thousand  dollars  each,  and  Townsend  in  the  sum  of  ten  thou- 
sand dollars,  the  several  amounts  justified  to  by  all  the  sure- 
ties aggregating  something  more  than  one  hundred  thousand 
dollars,  the  penalty  of  the  bond;  that  while  all  the  sureties 
were  yet  on  the  bond,  it  having  been  finally  completed  ac- 
cording to  the  understanding  and  condition  on  which  these 
defendants  signed,  and  before  the  same  had  been  approved 
by  the  board  of  public  works,  while  it  was  in  the  hands  of 
the  governor,  as  president  ex  officio  of  the  board  of  public 
works,  or  in  the  hands  of  the  principal  obligors,  or  one  of 
them,  and  while  wholly  out  of  the  possession  and  control  of 
these  defendants,  the  said  governor,  or  the  said  principal 
obligors,  or  one  of  them,  permitted  the  said  Hart  to  withdraw 
rom  said  bond  by  the  erasure  of  his,  Hart's,  name  in  the  body 
of  the  bond,  in  its  signature,  and  in  its  "acknowledgment" 
{sic),  at  the  request  of  Hurt,  and  without  the  knowledge  or 
consent  of  these  defendants,  or  of  any  of  the  other  sureties, 
including  Hebron,  Burdett,  and  Townsend,  who  signed  after 
Hart,  and  that  this  erasure  of  Hart's  name  was  made  prior  to 
its  delivery  to  and  approval  by  the  board  of  public  works; 
and  that  the  board  of  public  works  thereupon,  with  full 
knowledge  of  the  facts,  and  without  the  authority  or  consent 
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of  the  defendants,  approved  the  hond,  whereby  tlie  said  He- 
bron, Burdett,  and  Townsend,  as  well  as  Hart,  were  released 
as  the  co-sureties  of  defendants,  and  whereby  tlie  amount  for 
which  the  remaining  sureties  justified  was  reduced  far  below 
one  hundred  thousand  dollars,  and  therefore  that  they  are 
released  from  liability  on  said  bond. 

Besides  this  general  plea,  which  we  have  stated  with  much 
fullness,  one  of  the  defendants  joining  therein,  viz.,  John  M. 
Allen,  presented  and  asked  leave  to  file  his  individual  plea 
of  non  e^t  factum,  numbered,  in  the  record,  ll,  in  which,  be- 
sides much  that  had  already  been  presented  by  him  and  hi» 
co-defendants  in  the  plea  just  largely  recited  by  us,  he  averred 
that  he  was  informed  by  Robert  H.  Allen,  the  principal  obligor, 
who  circulated  the  bond  for  signatures  in- North  Mississippi, 
as  hereinbefore  circumstantially  detailed,  that  the  said  J.  F. 
Townsend  would  be  his  co-surety  if  he,  John  M.  Allen,  would 
sign  the  bond;  that  he  knew  Townsend,  and  knew  him  to 
be  a  man  of  large  means,  and  that  he  signed  upon  the  under- 
standing (additional  to  the  conditions  stated  in  the  general 
plea  of  all  the  defendants)  that  Townsend  should  become  his 
co-surety,  and  become  liable  on  the  bond  with  said  defendant, 
John  M.  Allen;  that,  with  this  additional  understanding, 
John  M.  Allen  signed,  and  that,  as  agreed  and  understood, 
said  Townsend  did  subsequently  sign,  and  justified  in  the 
sura  of  ten  thousand  dollars,  but  that  Townsend  and  others 
had  been  released  from  liability  upon  said  bond  by  reason  of 
the  erasure  of  the  name  of  Philip  Hart,  as  hereinbefore  spe- 
cifically narrated;  that,  moreover,  after  the  bond  had  been 
signed  by  this  defendant  and  a  number  of  other  sureties  in 
North  Mississippi,  it  was  delivered  to  Robert  H.  Allen,  one  of 
the  principal  obligors,  to  be  taken  to  Jackson  and  circulated 
for  other  signatures,  until  enough  signers  as  sureties  should 
be  obtained  to  qualify  before  the  examining  officer,  so  as  to 
make  the  several  sums  for  which  the  sureties  could  and  would 
justify  aggregate  the  sum  of  one  hundred  thousand  dollars; 
and  that  the  bond,  when  so  completed,  and  when  signed  by 
the  principal  obligors,  was  to  be  then,  and  not  before,  deliv- 
ered to  the  board  of  public  works  for  approval. 

The  court  declined  to  allow  this  individual  plea  to  be  filed 
when  it  was  offered,  holding,  as  appears  in  its  order  thereon 
in  the  record,  that  "the  defense  sought  to  be  set  up  could  be 
made  under  the  seventh  plea  on  which  issue  was  joined."  It 
is  suiBcient,  for  the  present,  to  say  that,  in  the  progress  of  the 


Oct.  1891.]  State  v.  Allen. 

trial,  the  course  indicated  by  the  learned  judge  in  the  court 
below  was  pursued,  and  evidence  was  offered,  without  objec- 
tion, which  tended  to  support  this  entire  plea  of  said  John  M. 
Allen. 

The  issue  joined  thus  was  submitted  to  a  jury,  by  which  a 
special  verdict  was  returned,  embracing,  amongst  others  not 
necessary  to  be  mentioned,  the  following  findings  of  fact,  viz.: 
"  We,  the  jury,  agree  and  find  that  the  erasure  of  the  name  of 
P.  Hart  was  made  from  the  bond  sued  on  after  the  same  had 
been  signed  by  all  the  parties  whose  names  appear  thereon, 
including  the  principals,  and  that  the  erasure  was  made  with- 
out the  knowledge  or  consent  of  any  other  surety,  except 
Green,  at  the  request  of  Hart,  by  the  aid  or  procurement  of 
one  of  the  principals,  J.  S.  Hamilton,  in  whose  hands  the 
bond  was  before  and  after  Hart  signed,  and  before  the  same 
was  delivered  to  the  governor,  and  that  the  board  of  public 
works,  when  they  were  acting  upon  the  bond,  had  their  atten- 
tion called  to  the  erasure.  We  further  find,  if  the  plaintiff  is 
entitled  to  judgment  on  this  finding,  its  damages  are  assessed 
at  the  sum  of  $44,082.11." 

On  this  finding,  the  counsel  for  the  state  moved  for  judg- 
ment, but  the  Hon.  Charles  H.  Campbell,  judge  of  the  fifth 
circuit  court  district,  who  had  presided  on  the  trial  of  the  issue 
by  interchange,  having  been  called  away  before  the  jury  re- 
turned the  special  verdict,  and  the  presiding  judge  of  the 
court,  the  Hon.  J.  B.  Chrisn)an,  feeling  himself  disqualified 
to  make  any  order  or  render  any  judgment  in  the  case,  by 
consent,  and  to  the  end  that  an  appeal  might  be  had  and  the 
controversy  determined  in  this  court,  the  motion  of  the  state 
for  judgment  was  denied,  and  judgment  entered  for  these  de- 
fendants, and  the  same  was  accordingly  done,  the  Hon.  Charles 
H.  Campbell  finally  signing  the  bill  of  exceptions  at  the  re- 
quest of  counsel  on  both  sides,  in  order  that  the  case  might 
rea(;h  this  court  on  appeal. 

1.  The  question  first  to  be  considered  is  this:  Was  the  ver- 
dict responsive  to  the  issue  ?  and  did  it  find  all  the  material 
facts  in  favor  of  the  defendants?  In  answer  to  the  inquiry,  it 
is  to  be  said  that  the  findings  of  the  jury  do  not  embrace  any 
covering  those  parts  of  the  plea  which  aver  the  understand- 
ing, agreement,  or  condition  on  which  these  defendants  signed 
the  bond  when  the  same  was  being  circulated  for  signatures. 
And  though  the  record  shows  abundant  evidence  offered  by 
the  defendants  to  have  warranted  a  finding  of  these  particular 
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facts  in  favor  of  the  defendants,  and  though  the  record  dem- 
onstrates that  the  facts  pleaded  as  to  this  understanding  or 
condition  of  signing  on  the  part  of  the  defendants  was  not 
sought  to  be  controverted,  and  is  practically  unassailed,  and 
though  on  the  record  before  us  no  other  finding  than  one  in 
favor  of  the  defendants,  on  these  averments  of  the  plea,  could 
be  permitted  to  stand,  and  that  a  reversal  on  this  ground 
would  be  a  barren  victory  for  the  state  if  another  trial  should 
be  awarded  on  the  same  facts,  yet  the  proper  determination  of 
this  contention  would  not  be  free  from  embarrassing  difficul- 
ties if  there  were  no  other  ligiits  to  guide  us.  But  it  is  not  to 
be  forgotten  that  the  judge  who  tried  the  case  was  not  present 
when  the  jury  returned  this  not  completely  responsive  ver- 
dict, and  that  there  was  therefore  no  opportunity  given  for  a 
more  perfect  response  under  fuller  directions  from  an  enlight- 
ened court.  Of  necessity,  the  special  verdict  was  compelled 
to  be  received  and  entered  just  as  the  jury  returned  it. 

We  are  bound,  too,  to  suppose  that  the  learned  and  able 
lawyers  who  have  managed  the  cause  on  the  respective  sides 
saw  and  felt  the  full  force  of  this  view,  and  franklj'  met  the 
exigency  by  an  agreement  embodied  in  the  judgment  of  the 
court,  which  is  in  these  words,  viz.:  "  It  being  agreed  between 
counsel,  in  open  court,  that,  on  appeal,  said  special  verdict 
shall  be  considered  with  reference  to  the  evidence,  as  well  as 
the  pleadings,  and  it  is  ordered  that  the  clerk  insert  the  same 
in  the  transcript  when  called  for."  Remembering  the  recog- 
nized ability  and  skill  of  the  counsel  who  made  this  agree- 
ment, and  had  the  same  embodied  in  the  judgment  appealed 
from,  we  are  forbidden,  for  a  moment  even,  to  entertain  the 
thought  that  it  was  only  meant  that  we  should  examine  and 
consider  the  evidence  in  the  usual  manner.  The  merest  tyro 
in  the  profession  perfectly  knows  that  in  every  case,  where  a 
bill  of  exceptions  containing  the  evidence  is  taken  and  pro- 
duced here,  it  is  our  duty  to  consider  the  same  without  a 
request,  much  less  an  agreement  of  counsel  to  that  effect. 

To  arrive  at  any  correct  interpretation  of  the  language  em- 
ployed by  counsel  in  this  agreement,  we  are  to  bear  in  mind 
that  the  cause  had  been  thrice  tried  in  the  court  below,  and 
twice  heard  before  us  on  appeal;  that  in  this  long  and  fiercely 
contested  struggle  every  contention  had  been  determined,  or 
had  been  eliminated,  except  the  issue  presented  by  these  de- 
fendants in  their  plea  of  non  est  factum;  that  final  judgment 
had  already  been  rendered  against  the  principal  obligors;  that 


Got.  1891.]  State  v.  Allen.  669 

Hart,  Hebron,  Eurdett,  Townsend,  and  perhaps  others,  had 
been  released  by  inexorable  legal  necessity;  that  the  issue  at 
last  made  by  theee  defendants  had  been  imperfectly  responded 
to  by  the  special  verdict  of  a  jury,  under  most  embarrassing 
circumstances;  and  that  the  whole  case,  on  all  the  pleadings 
and  multitudinous  proofs,  should  be  finally  ended,  if  possible, 
by  tliis  court,  on  a  last  appeal.  We  take  it  to  be  true,  that 
by  this  agreement  of  counsel  we  are  to  examine  this  evidence 
in  all  its  parts  and  in  its  entirety,  and  give  it  such  eflfect 
as  in  law  it  is  fairly  entitled  to,  regardless  of  mere  techni- 
cal and  formal  requisites,  and  that  if  the  evidence  satisfies 
us  that  on  the  point  now  being  considered  the  jury  could  not 
have  found  against  the  defendants,  and  that  a  reversal  for 
the  third  time  in  this  court  would  be  an  idle  and  fruitless 
determination,  then  we  shall  consider  that  as  found  by  the 
jury  wl)ich  should  have  been  found,  and  proceed  to  examine 
the  case  on  the  real  question  presented  in  the  record  submitted 
to  us.  This  is  our  understanding  of  the  agreement, — an  agree- 
ment eminently  wise  and  honorable  to  counsel,  under  the  cir- 
cumstances, we  do  not  hesitate  to  affirm.  Acting  on  this,  our 
understanding,  and  looking  at  all  the  evidence  in  the  record, 
we  have  no  hesitation  in  declaring  that  the  understanding 
and  condition  averred  in  the  plea  to  have  existed  at  the  time 
defendants  signed  the  bond  are  conclusively  shown  to  have 
existed,  as  averred  in  the  pleading. 

We  come  now  to  consider  the  materiality  and  suflBciency  of 
the  defense  presented  by  these  defendants  by  their  plea  of 
non  est  factum.  We  have  here  a  case  freed  from  all  difficulty, 
growing  out  of  the  necessity  of  an  assumption  by  the  court 
that  the  complaining  sureties  signed  the  bond,  according  to 
custom,  while  it  was  in  the  care  of  the  principal  obligors,  with 
an  understanding  that  the  bond  was  to  be  circulated  for  addi- 
tional signatures,  until  sufficient  solvent  sureties  in  number 
and  amount  should  sign  and  justify  in  the  aggregate  for  the 
full  penalty  of'the  bond.  There  is  no  occasion  for  resort  te 
the  reasonable  presumption  that  these  defendants  signed  with 
the  understatiding  that  others,  sufficient  in  number  and 
amount,  would  become  their  co-sureties,  and  that  when  the 
bond,  in  its  full  penalty,  had  been  properly  signed  by  their 
co-sureties,  and  by  the  principal  obligors,  it  should  then  Le 
regarded  as  completed,  and  should,  in  that  condition,  be 
delivered  to  the  approving  authority.    The  plea  distinctly 
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avers  these  conditions  in  express  terms,  and  we  have  already 
said  that  the  evidence  supports  the  averments  of  the  plea. 

This,  then,  is  the  case  of  a  bond  signed  by  the  defendants 
on  the  understanding  and  condition  that  the  instrument 
should  be  circulated  for  other  and  further  signatures,  and 
should  not  be  regarded  as  completed,  and  should  not  be 
delivered  to  the  approving  authority,  until  other  solvent  sure- 
ties should  be  obtained,  who  could  and  would  justify,  respect- 
ively, in  such  amounts  as,  added  to  the  amounts  set  opposite 
the  signatures  to  the  bond  of  these  defendants,  would  make, 
in  the  aggregate,  the  full  penalty  of  the  bond,  to  wit,  one  hun- 
dred thousand  dollars.  We  have  this,  also:  the  bond  was  cir- 
culated further  by  the  principal  obligors,  or  some  of  them,  for 
signatures  of  solvent  sureties  thereon,  according  to  this  express 
understanding  and  condition,  on  which  these  defendants  con- 
sented to  sign  and  become  liable,  and  that  additional  sureties 
were  found  and  their  signatures  obtained  to  the  bond,  and 
that,  still  in  pursuance  of  the  distinct  agreement  made  with 
these  defendants,  these  additional  co-sureties  separately  set 
opposite  their  respective  signatures  the  amounts  they  were  will- 
ing to  justify  to,  and  that  the  total  amounts  thus  justified  to 
by  all  the  securities  amounted  to  something  more  than  the 
penalty  of  the  bond,  viz.,  one  hundred  thousand  dollars. 

According  to  the  condition  of  signing  by  these  defendants, 
the  bond  was  now  completed,  and  was  ready  for  delivery  to 
the  approving  authority;  the  defendants  were  bound,  with 
other  sufficient  solvent  co-sureties,  in  the  full  penalty  of  the 
bond,  the  whole  number  of  the  securities,  as  among  themselves, 
having  set  opposite  their  respective  signatures  the  several 
amounts  to  which  they  could  and  would  justify,  and  to  which, 
in  fact,  they  did  respectively  justify. 

While  in  this  completed  condition,  and  ready  for  delivery, 
according  to  the  condition  on  which  these  defendants  signed, 
the  name  of  P.  Hart,  one  of  the  additional  co-sureties,  was 
erased  by  drawing  a  pen-line  through  the  signature,  and 
where  it  appeared,  with  those  of  all  the  other  sureties,  in  the 
body  of  the  bond,  and  in  the  jurat.  All  this  was  done  at 
Hart's  request,  by  one  of  the  principal  obligors,  before  the  de- 
livery of  the  bond  to  the  approving  authority,  and  without  the 
knowledge  or  consent  of  any  of  the  other  sureties,  either  those 
signing  before  or  those  signing  after  Hart.  In  this  altered 
condition,  the  bond  was  delivered  to  the  board  of  public  works. 
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the  attention  of  the  hoard  called  to  its  then  condition,  and  the 
same  then  approved. 

In  this  connection  it  is  well  to  remark  that  the  suit  was 
originally  against  all  the  sureties,  Hart  included.  In  the 
progress  of  the  protracted  litigation,  however.  Hart's  non-lia- 
bility being  made  manifest,  the  suit  was  dismissed  as  to  him; 
and  in  the  further  progress  of  the  cause,  the  non-liability  of 
Hebron,  Burdett,  and  Townsend  being  made  manifest,  —  they 
having  signed  after  Hart,  and  before  the  erasure  of  his  name, 
and  in  reliance  upon  him  as  their  co-surety,  —  they,  too,  were 
discharged  and  released  from  liability. 

It  is  not  contended  by  counsel  for  appellees  that  the  viola- 
tion of  a  secret  condition,  on  which  sureties  sign,  by  the  prin- 
cipal, to  whom  the  instrument  has  been  intrusted  by  the 
earlier  signers,  wSl  avail  to  release  the  sureties  whose  princi- 
pal has  been  thus  trusted  by  them,  and  who  has  disregarded 
the  trust  reposed  in  him  without  notice  to  the  approving  au- 
tliority  of  the  limitation  upon  the  power  of  the  principal,  and 
of  his  violation  of  the  condition  creating  this  limitation;  and, 
on  the  other  hand,  it  is  not  contended  by  the  counsel  for  the 
state  that  those  signing  as  sureties  upon  the  understanding 
and  condition  that  a  particular  person  shall  become  their  co- 
surety will  not  be  discharged  from  liability  upon  the  bond  so 
signed,  if,  afterwards,  this  particular  person  with  whom  tliey 
were  willing  to  be  bound  shall  actually  sign,  and  subse- 
quently his  name  shall  be  erased  without  their  knowledge  or 
consent.  The  reason  is  near  at  hand,  and  is  stated  by  the 
state's  attorney-general,  viz.,  the  face  of  the  altered  bond  would 
itself  give  notice  of  the  facts  and  conditions. 

The  statement  of  these  admitted  propositions  demonstrates 
how  much  nearer  together  the  learned  counsel  are  in  a  correct 
and  harmonious  apprehension  of  the  law  than  would  be  in- 
ferred from  a  glance  at  the  great  record  before  us.  The  two 
propositions,  taken  together,  are  a  very  fair  epitome  of  the  law 
applicable  to  the  case  at  bar.  Blended,  they  harmonize  per- 
fectly, and  thus  blended  and  properly  amplified,  they  meet 
the  necessities  of  the  issue  before  us;  and  they  are  supported, 
not  alone  by  reason,  —  the  highest  authority, —  but  by  an  un- 
broken line  of  carefully  considered  precedents  in  every  court 
of  last  resort,  state  and  federal,  in  the  United  States,  with  one 
solitary  exception,  so  far  as  protracted  and  repeated  exami- 
nation enables  us  to  say. 

The  secret  condition  by  which  a  person  signing  as  a  surety 
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undertakes  to  protect  himself  cannot  be  successfully  pleaded. 
By  relying  upon  a  secret  condition  with  the  principal  obligor, 
the  confiding  surety  has  made  it  possible  for  his  agent,  the 
principal  obligor,  to  mislead  or  defraud,  and  if  loss  shall  be- 
fall by  reason  of  the  trusted  agent's  disregard  of  the  secret 
condition,  that  loss  must  be  borne  by  the  too  confiding  surety. 
The  loss  must  be  placed  upon  hira  whose  trust  in  another 
made  it  possible  for  it  to  occur.  In  this  class  of  cases,  as  in 
all  others  in  life,  he  who  trusts  most  must  sufi'er  most.  The 
law  is,  that  the  surety  who  undertakes,  upon  a  secret  under- 
standing with  his  principal,  to  be  bound  for  him  and  with 
him  must  be  held  liable  upon  his  principal's  default,  even 
though  the  principal  disregard  and  violate  this  secret  condi- 
tion, to  the  loss  and  damage  of  the  too  trusting  surety.  But 
it  is  equally  the  law,  and  the  complement  of  the  announce- 
ment just  made,  that  if  this  secret  condition  is  brought  to  the 
notice  of  the  beneficiary  in  the  instrument,  or  to  the  notice  of 
the  authorized  agent  of  the  beneficiary,  and  notice  is  had  by 
the  beneficiary,  or  his  agent,  of  the  departure  from  the  condi- 
tion by  the  principal,  to  whom  the  instrument  has  been  in- 
trusted, then  the  beneficiary,  having  it  in  his  power  to  protect 
the  surety  as  well  as  himself,  if  he  act  with  prudence,  after 
notice,  cannot  hold  such  surety  liable,  if  he  receive  and  rest 
upon  the  bond  signed  upon  condition  by  the  surety,  with 
condition  broken  by  the  principal,  and  notice  thereof  to  the 
obligee  in  due  time.  In  other  words,  a  secret,  undisclosed 
understanding  by  a  surety  in  signing  a  bond  will  not  avail  to 
avoid  liability,  in  the  absence  of  any  notice  to  the  obligee  of 
the  violation  of  the  condition  by  the  principal;  but  with  no- 
tice to  the  obligee,  certainly  where  the  condition  has  been 
disregarded  in  such  manner  as  to  increase  the  surety's  lia- 
bility, the  surety  is  not  liable. 

It  is  admitted  that  if  these  defendants  had  signed  the  bond 
on  condition  that  Hart  should  become  their  co-surety,  and 
Hart  had  subsequently  in  fact  become  their  co-surety,  the 
defendants  would  not  be  liable,  if,  afterward,  Hart's  name  had 
been  erased  from  the  bond  and  he  discharged  without  the 
knowledge  or  consent  of  the  defendants.  What  substantial 
distinction  can  be  drawn  between  this  admitted  case  and  the 
real  case  in  hand?  Enlarge  the  imaginary  case  of  the  state's 
counsel,  and  let  us  suppose  that  the  defendants  signed  with 
the  understanding  that  Hart,  Hebron,  Burdett,  and  Townsend 
should  become  their  co-sureties,  and  that  they  did  actually 
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become  so,  and  subsequently  all  their  names  had  been  erased, 
all  the  sureties  would  clearly  be  released  from  liability.  In 
such  case  the  condition  is  found,  the  violation  of  the  condi- 
tion is  found,  the  increase  of  the  liability  of  the  remaining 
sureties  is  found,  and  notice  of  all  these  things,  by  reason  of 
the  erasures  of  the  names,  is  found.  On  principle,  how  can 
this  supposed  cr.se  be  distinguished  from  the  real  case?  In 
the  real  case  the  defendants  signed  on  the  understanding 
and  condition  that  enough  other  solvent  persons  should  sign 
for  such  amounts  as  they  could  justify  to,  which,  added  to 
the  amounts  justified  to  by  these  defendants,  would  aggre- 
gate the  full  penalty  of  the  bond;  these  other  solvent  sure- 
ties, sufficient  in  number  and  amounts,  do  accordingly  actually 
sign,  but,  after  the  bond  had  been  completed  in  accordance 
with  the  original  agreement  between  the  defendants  and  one 
of  the  principal  obligors,  to  wit,  R.  H.  Allen,  one  of  these 
added  co-sureties,  a  solvent  person,  who  had  justified,  as  ap- 
peared on  the  face  of  the  bond,  for  five  thousand  dollars,  has 
his  name  erased  in  the  body,  in  the  signature,  and  in  the  jurat 
to  the  bond,  and  thereby  this  retiring  surety  is  released  from 
liability.  But,  as  perfectly  appears  from  the  record,  by  the 
inexorable  logic  of  law,  all  the  other  solvent  sureties  signing 
after  Hart  have  been  released  by  virtue  of  the  release  of  the 
one  whose  name  was  erased,  the  liability  of  these  defendants 
largely  increased,  and  notice  on  the  face  of  the  bond  given, 
which,  if  followed  up,  would  have  disclosed  the  facts  and  the 
consequences  flowing  from  them,  as  they  now  are  plainly  to 
be  seen.  We  ask  again,  in  reason  and  on  principle,  what  is 
there  to  distinguish  the  supposed  case  from  the  real  case  at 
bar?  In  the  former  case,  four  certain  named  persons  are  to 
sign  with  these  defendants;  in  the  latter  case,  enough  solvent 
persons  are  to  sign  with  the  defendants,  in  sums  sufficient  to 
make  the  full  penalty  of  the  bond.  In  the  first  case,  all  four 
named  sureties  are  discharged  from  liability  by  reason  of  the 
erasure  of  the  name  of  one  of  that  number  first  signing,  and 
those  signing  in  reliance  upon  the  four  thu3  released  must  . 
likewise  be  conceded  to  be  released.  Why  shall  not  the  like 
result  follow  the  discharge  of  all  the  additional  solvent  sure- 
ties by  reason  of  the  erasure  of  the  name  of  the  first  solvent 
surety  signing? 

It  seems  clear  to  us,  that  after  the  bond  bad  been  com- 
pleted as  agreed  and  conditioned  by  these  defendants,  and 
before  it  had  been  approved  by  the  board  of  public  works, — 
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indeed,  before  it  had  been  delivered  to  the  board  for  ap- 
proval,—  a  material  alteration  in  the  sarae  was  made,  whereby 
the  liability  agreed  to  be  assumed,  and  actually  assumed,  by 
the  defendants  had  been  largely  increased  without  their  con- 
sent, and  with  notice  of  this  alteration  to  the  approving  au- 
thority, and  the  defendants  are  released  from  liability,  unless 
they  can  be  held,  as  insisted  by  the  state,  on  another  ground, 
to  wit,  the  want  of  notice  of  the  understanding  and  condi- 
tion of  defendants  signing. 

This  view  of  the  principal  contention  in  the  case  at  bar  is 
in  perfect  harmony  with  the  spirit  and  reason  of  the  over- 
whelming current  of  adjudicated  cases  in  the  state  and  fed- 
eral courts  in  this  country.  In  some,  the  facts  are  strikingly 
similar  to  the  case  before  us;  in  more,  in  nearly  all,  the  spirit 
and  reason  of  the  decisions  are  the  same.  We  content  our. 
selves  with  citing  a  few  out  of  the  great  number  examined. 
See  Smith  v.  United  States,  2  Wall.  219;  Smith  v.  Weld,  2  Pa. 
St.  54;  Dickerman  v.  Minor,  43  Iowa,  508;  State  v.  Craig,  58 
Iowa,  238;  State  v.  McGonigle,  101  Mo.  358;  20  Am.  St.  Rep. 
609;  State  v.  Churchill,  48  Ark.  426;  Agawam  Bank  v.  Searij 
4  Gray,  95;  Commissioaera  v.  Daum,  80  Ky.  388;  Grave*  v. 
Tucker,  10  Smedes  &  M.  9;  Naah  v.  Fugate,  24  Gratt.  202;  18 
Am.  Rep.  640;  32  Gratt.  595;  34  Am.  Rep.  780;  McCormick 
V.  Bay  City,  23  Mich.  457. 

On  this  branch  of  the  case,  it  is  now  to  be  added  that  the 
surety  John  M.  Allen  signed  on  the  conditions  named  in  the 
general  plea  of  himself  and  all  the  others  appellees,  and  that, 
besides,  he  shows  that  he  signed  with  the  understanding  that 
orie  of  the  additional  signers  to  the  bond,  J.  F.  Townsend,  was 
to  be  his  co-surety.  It  will  be  remembered  that  Townsend 
actually  signed  as  agreed,  and  that  signing  after  Hart,  and 
prior  to  the  erasure  of  Hart's  name,  he  has  been  unavoidably 
released  from  liability,  and  the  suit  dismissed  as  to  him  by 
reason  of  Hart's  release,  on  whose  co-suretyship  he,  Townsend, 
relied,  and  on  which  he  had  the  right  to  rely,  the  erasure  of 
Hart's  name  being  conceded  to  be  notice  to  the  approving  au- 
thority of  the  condition  on  which  Townsend  signed.  With 
Hart  discharged  by  pitiless  legal  necessity,  and  with  Town- 
send  discharged  by  the  same  inexorable  authority,  because  of 
his  reliance  on  Hart  as  his  co-surety,  are  we  not  driven  irre- 
sistibly to  the  conclusion  that  John  M.  Allen  is  released  by 
the  same  imperious  necessity? 

If  John  M.  Allen  must  be  held  released,  as  we  say  he  must, 
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how  shall  the  other  defendants  who  signed  after  him,  relying 
on  his  co-suretyship,  he  held?  It  is  impossible  to  find  any 
satisfactory  answer  to  the  inquiry. 

We  have  already  remarked  that  there  appears  to  be  one 
discordant  note  in  the  universal  voice  of  adjudication.  The 
laborious  research  of  the  attorney-general  of  the  state  has 
produced  many  authorities  bearing  upon  this  particular  sub- 
ject, but  a  careful  examination  of  them,  with  others  un- 
earthed in  our  own  researches,  produces  the  one  solitary 
disagreeing  view  of  the  law.  That  is  the  case  of  Wilming- 
ton etc.  R.  R.  Co.  V.  Kitchin,  91  N,  C.  39.  The  learned  counsel 
concedes  with  caution  that  the  court,  in  that  opinion,  goes 
too  far  in  holding  a  surety  liable  who  would  seem  to  have 
been  not  liable  by  the  universal  juridical  judgment  outside  of 
the  state  last  referred  to.  The  Kitchin  case  is  in  violent  con- 
flict with  the  views  herein  advanced,  and  in  irreconcilable  an- 
tagonism to  the  long  line  of  authorities  hereinbefore  noted. 
Tiie  doctrine  of  the  Kitchin  case  has  been  well  declared,  by 
another  court  of  last  resort  in  commenting  on  it,  to  be  unsup- 
ported by  precedent,  and  wanting  in  that  strength  of  argument 
which  gives  power  to  the  general  rule. 

There  remains  only  to  be  considered  the  reach  and  value 
of  the  notice  afforded  to  the  board  of  public  works  by  the 
erasure  of  Hart's  name,  to  which,  confessedly,  their  attention 
was  directed  by  the  governor  of  the  state  when  the  bond  was 
submitted  for  approval. 

If  we  understand  the  state's  position  on  this  point,  the 
contention  is,  that  the  erasure  of  Hart's  name,  appearing 
thrice  on  the  face  of  the  bond,  was  notice  which  required  in- 
quiry by  the  board  of  public  works  into  the  circumstances 
of  Hart's  connection  with  the  other  sureties,  or  what  under- 
standing they  had  with  reference  to  him.  We  have  already 
endeavored  to  demonstrate  that  though  the  agreement  of 
these  defendants  was  not  to  sign  with  Hart  by  name,  their 
agreement  was  to  sign  with  other  solvent  sureties,  and  that 
Hart  was  accordingly  secured  as  one  of  these  contemplated 
solvent  additional  co-sureties,  and  afterwards  released  by  the 
erasure  of  his  name,  whereby  the  other  additional  solvent 
sureties,  Hebron,  Burdett,  and  Townsend,  were  also  released, 
and  that  the  legal  liability  of  the  appellees  is  not  other  than 
it  would  be  if  Hart,  by  name,  had  been  agreed  upon  as  their 
co-surety. 

We  conclude,  therefore,  whatever  would  have  been  notice 
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to  the  board  of  public  works  if  Hart  had  been  agreed  upon  by 
name  as  a  co-surety,  will  be  notice,  also,  under  the  averments 
of  the  plea  and  the  evidence  in  the  case.  It  will  not  do  to 
assume  that  if  inquiry  had  been  made  by  the  board  of  public 
works,  the  simple  facts  that  the  defendants  signed  the  bond 
for  circulation,  and  that  they  had  no  understanding  with  re- 
gard to  Hart,  and  that  he  merely  signed  and  then  withdrew, 
would  only  have  been  discovered.  That  is  the  ground  taken 
by  the  state,  but  its  untenableness  is  demonstrable  in  a  breath. 
The  inquiry  would  have  ascertained  what  the  state  admits; 
but  unless  reason  and  law  had  been  deaf  and  blind,  it  would 
have  necessarily  appeared  also,  in  connection  with  the  fact 
that  the  appellee  signed  the  bond  for  circulation,  that  they 
coupled  their  signing  with  an  express  condition,  and  this  con- 
dition was  as  readily  ascertainable  as  the  other  fact  of  their 
signing  for  circulation,  which,  it  is  admitted,  inquiry  would 
have  disclosed;  and  while  inquiry  would  have  disclosed  the 
fact  that  the  appellees  had  no  understanding  with  regard  to 
Hart  by  name,  the  same  inquiry  would  have  disclosed  the 
fact  that  they  did  have  an  understanding  with  reference  to 
Hart  and  others  as  solvent  co-sureties,  and  that  the  appellees 
were  not  consenting  to  Hart's  release.  Inquiry  would  with 
equal  certainty  have  disclosed  that  Hebron,  Burdett,  and 
Townsend,  the  other  co-sureties  signing  after  Hart,  signed 
relying  on  him  as  their  co-surety,  and  that  they  were  not  con- 
senting to  his  release.  As  is  said,  with  a  touch  of  grim 
humor,  by  counsel  for  appellees,  "  there  is  no  telling  what  in- 
quiry would  not  have  ascertained." 

It  might  as  forcibly  be  contended  for  the  state  that  the 
erasure  of  Hart's  name  was  only  notice  of  that  fact.  That  is 
not  the  position  of  the  state's  counsel,  of  course,  but  we  think 
such  ground  might  be  as  well  defended  as  the  position  taken, 
which  would  cut  off  inquiry  as  soon  as  begun.  If  the  doctrine 
of  notice  is  not  to  be  emasculated,  we  must  continue  to  hold 
that  whatever  is  sufficient  to  give  notice  to  a  party  is  notice 
of  everything  which  inquiry,  if  made,  would  disclose. 

On  the  question  of  notice  specifically,  our  own  court  has 
long  acted  on  this  definition  of  notice,  nor  are  we  aware  of 
any  restrictive  qualification  put  upon  it  elsewhere.  This 
idea  of  the  reach  and  value  of  notice  underlies  all  the  cases 
in  which  sureties  have  been  released  by  erasures  of  names,  or 
other  alterations  appearing  upon  the  face  of  an  instrument  on 
which  recovery  is  sought.     It  seems  superfluous  to  say  more: 
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See  16  Am.  &  Eng.  Ency.  of  Law,  792,  and  note,  with  the 
countless  cases  therein  cited;  Parker  v.  Foy,  43  Miss.  260;  5 
Am.  Rep.  484;  Buck  v.  Paine,  50  Miss.  648;  Plant  ?.  Shryocky 
62  Miss.  8'Z4. 

Affirmed.  

Bonds,  Conditional  Execution  of:  See  note  to  Chdld  t.  Thnnuu,  2S 
Am.  Rep.  706-711.  As  to  validity  of  bonds  not  signed  by  all  who  were  ex- 
pected to  sign,  see  note  to  Sharp  v.  United  States,  28  Am.  Dec.  679-681. 
Where  the  obligee  has  uo  notice  of  the  conditions,  and  there  is  nothing  in 
the  bond  or  the  manner  of  its  execution  to  pat  him  on  inquiry,  the  sureties 
are  not  released  by  the  non-fnliillment  of  the  conditions:  Taylor  County  v. 
King,  73  Iowa,  153;  5  Am.  St.  Eep.  666,  and  note. 

NoTioK  FROM  Erasure  of  Surety's  Name  on  Bond.  —  Where  a  surety 
signs  an  attachment  bond  on  condition  that  a  certain  person,  whose  name  i» 
written  as  co-obligor  therein,  shall  sign  it  as  co-surety,  but  who,  when  the 
bond  is  presented  to  him,  refuses  to  sign  it,  and  his  name  is  erased  and  an- 
other's substituted  therefor,  without  the  consent  or  knowledge  of  the  first 
surety,  the  fact  that  a  certain  name  is  on  the  bond  is  snfiicient  to  put  the 
parties  on  inquiry,  and  the  erasure  of  that  name  and  substitution  of  another 
so  changes  the  obligation  as  to  make  it  cease  to  be  the  bond  of  the  firai 
surety,  and  releases  him  from  obligation  thereon:  Hessdl  v.  Johnson,  63 
Mich.  623;  6  Am.  St.  Rep.  334.  In  the  note  to  this  case  are  cited  several 
others  in  the  series  relating  to  this  subject.  But  to  exonerate  the  surety, 
there  must  be  something  more  than  a  mere  expectation  that  a  co-surety  will 
sign:   Wlutaker  ▼.  Biduirds,  134  Pa.  St.  191;  19  Am.  St  Rep.  6S4. 
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[69  Mississippi,  669.] 
C)ONNECTiNO  Carriers,  Presumption  of  Loss  of  Freight  on  Llni  ot 
Last  One.  —  Where  goods  are  shipped  in  cases  over  several  lines  of  car- 
riers, upon  through  bills  of  lading,  and  upon  arrival  at  their  destination 
one  of  the  cases  is  missing,  in  an  action  to  recover  for  the  loss,  brought 
against  the  last  carrier,  the  burden  is  upon  him  to  show  that  the  loss 
did  not  occur  on  his  line,  even  though  he  is  an  independent  carrier,  hav- 
ing no  partnership  connection  with  the  others.  The  presumption  that  the 
loss  occurred  on  the  line  of  the  last  carrier  is  not  overcome  by  proving 
that  the  car  came  under  the  seals  of  the  preceding  carrier,  and  that  it 
had  no  end  windows,  it  not  <ippearing  that  the  seals  were  8iifB(  ient  to 
bar  all  access  to  the  car,  or  that  they  remained  unbroken  throughout 
the  journey,  and  it  not  being  shown  how,  when,  or  wiiere  the  case  waa 
lost,  and  it  appearing  that  one  of  the  other  cases  bad  been  somewhere 
recoopered. 

Action  to  recover  the  value  of  a  case  of  goods.  The  appel> 
lants  were  consignees  of  four  cases  of  dry-goods  shipped  on  * 
through  hill  of  lading  from  Philadelphia,  PennsylyaniA,  to 
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Ticksburg,  Mississippi.  The  shipment  was  received  in  good 
•rder  at  Philadelphia  by  the  Virginia,  Tennessee,  and  Georgia 
Mir  Line,  which  issued  the  through  bill  of  lading.  The  de- 
fendant was  admitted  to  be  an  independent  line,. not  acting 
with  the  other  carriers  under  any  partnership  arrangement. 
Tiie  case  was,  by  agreement,  tried  by  the  court,  and  judgment 
was  rendered  for  the  defendant.  The  other  facts  sufficiently 
tppear  from  the  opinion. 

Brame  and  Alexander^  for  the  appellants. 

Nugent  and  Mc  Willie,  for  the  appellee. 

Campbell,  C.  J.  As  tbe  defendant  was  the  last  of  succes- 
^▼e  carriers  having  independent  lines  of  carriage,  but  carrying 
continuously  in  pursuance  of  through  bills  of  lading,  and  the 
•«ar  containing  all  the  boxes  at  Chattanooga,  where,  accord- 
ing to  th«  evidence,  they  were  last  seen,  afterwards  came  to 
the  possession  of  the  defendant,  it  devolved  on  it  to  show  that 
the  missing  box  was  not  in  the  car  when  received  by  it.  The 
-evidence  warrants  the  belief  that  all  the  cases  or  boxes  were 
-delivered  at  Chattanooga  to  the  Alabama  Great  Southern  Rail- 
road Company,  and  put  in  a  car,  which  is  alluded  to  as  hav- 
ing been  "  sealed,"  and  probably  was,  and  this  car  was  received 
'\j  the  defendant  at  Meridian,  but  when,  and  in  what  condition 
•s  to  seals  or  contents,  is  not  shown.  One  box  or  case  of  goods 
was  missing  at  Vicksburg,  on  the  arrival  and  opening  of  the 
ear  there.  When,  or  where,  or  how  the  box  got  out  of  the  car 
is  not  shown.  The  argument  is,  that  as  the  car  was  "  sealed  " 
st  Chattanooga,  and  as  it  had  no  "  end  windows,"  there  was  no 
way  of  getting  at  its  contents  en  route  without  breaking  the 
seals,  and  it  must  be  assumed  that  one  of  the  boxes  was  not 
in  fact  delivered  to  the  connecting  road  at  Chattanooga,  and 
therefore  did  not  come  to  the  possession  of  the  defendant.  If 
"this  argument  were  supported  by  the  evidence,  a  different 
-il^ucstion  would  be  presented;  but  it  is  not  supported  by  evi- 
^nce.  It  i^  not  shown  that  the  car  was  sealed  at  Chatta- 
nooga so  as  to  deny  access  to  its  contents  without  breaking 
ih«  seals.  It  is  not  shown  that  the  seals  remained  as  put  on. 
Jin  is  conjecture  and  unsatisfactory  inference  as  to  that.  It 
4oQB  appear  that  nearly  two  weeks  elapsed  after  the  delivery 
•f  the  goods  at  Chattanooga  and  their  arrival  at  Vicksburg, 
snd  the  car  is  not  accounted  for  during  that  time;  and  it  is 
^l^owa  that  somewhere  one  of  the  cases  or  boxos  was  "  re- 
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coopered."  There  is  no  hint  that  this  occurred  before  delivery 
of  tlie  goods  at  Chattanooga.  It  must  be  assumed  that  it  was 
done  after  delivery  at  Chattanooga.  To  do  this,  it  was  neces- 
sary to  get  at  the  case  or  box.  This  may  have  been  done  after 
the  car  came  into  the  hands  of  the  defendant.  It  was  for  it  to 
show  that  it  did  not.  It  failed  to  exculpate  itself  by  over- 
throwing the  presumptions  against  it,  and  must  be  held  liable 
for  the  loss,  wliich  may  have  occurred  on  its  line  of  carriage. 
The  judgment  should  have  been  for  the  plaintiffs,  and  the 
judgment  rendered  will  be  reversed,  and  cause  remanded  for 
a  new  trial.  

Ck)MNECTiNO  Carriers  —  LiABiLrrr  or  Last  Cabrikb — Burden  or  Paoor. 
—  la  an  action  against  the  last  of  a  connecting  line  of  carriers  to  recover  for 
the  loss  of  goods  shipped  on  a  through  bill  of  lading,  the  presamption  prevails 
that  the  contents  of  the  car  delivered  to  the  last  carrier  were  the  same  and 
the  goods  in  the  same  condition  as  when  started  by  the  first  carrier;  the 
harden  is  then  on  the  plaintiff  to  show  that  the  loss  occurred  during  transit, 
and  when  this  proof  is  produced,  the  burden  is  then  on  the  carrier  to  show 
that  the  car  and  its  contents  are  in  the  same  condition  as  when  started  by 
the  first  carrier,  or  when  delivered  to  him:  Cooper  r.  Qeorgia  Pac  B'y  Oo.t  92 
Ala.  329;  25  Am.  St  Hep.  59,  and  note. 
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[69  MIB8I8SIPFI,  668.] 
Vkrdict  not  Objectkd  to  not  Distcrbbo  on  Appbal.  — Where  no  motioa 
is  made  in  the  trial  court  to  set  aside  a  verdict,  the  supreme  coort  will 
assume  it  to  be  correct,  and  will  not  disturb  it,  if  there  is  no  error  ia 
the  rulings  of  the  court  specially  excepted  to  daring  the  trial. 

TCLEORAPH   Ck)MPANy   BoUND    TO   SbND     MesSAOS     NOT    WrITTIN     OK     ITl 

Blanks  when.  —  Where  a  message  is  received  by  the  operator  of  a 
telegraph  company  and  paid  for  by  the  sender,  the  company  is  bound  to 
transmit  it,  although  it  is  written  on  paper  other  than  its  usual  blanks. 

Tslkgrapu  Operator  Bound  to  Know  to  What  Places  Messages  can 
BE  Sent. — It  is  within  the  apparent  scope  of  a  telegraph  operator's 
agency  to  know  to  what  places  a  message  can  be  sent;  and  if  he  receives 
*  message  to  be  sent  to  a  place  through  which  the  company's  line  runs, 
and  takes  payment  for  it,  agreeing  to  send  it,  the  company  will  be  liable 
for  failure  to  transmit  and  deliver  it,  although  it  has  no  office  or  agent 
at  that  place. 

Failure  to  Deliver  Telegraph  Message,  Evidence  Insttfficient  to  Ex- 
cuse. —  In  an  action  against  a  telegraph  company  for  failure  to  transmit 
and  deliver  a  message,  evidence  that  the  operator,  upon  ascertaining 
that  the  company  had  no  office  at  the  place  to  which  it  was  to  be  sent, 
procured  it  to  1)e  sent  by  telephone,  is  inadmissible  to  ostablisb  a  defoase, 
where  the  telephone  message  was  not  delivered. 
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Statutory  PEifALTT  for  Failure  to  Transmit  Telkoraph  Messaqe  Ap- 
plies WHEN.  — The  penalty  prescribed  by  statute  for  failure  to  transmit 
and  deliver  telegraph  messages  promptly  applies  in  every  case  where 
the  company  is  under  au  obligation  to  do  these  things. 

Action  by  the  appellee  to  recover  damages  from  the  appel- 
lant for  its  failure  to  transmit  and  deliver  the  following  mes- 
sage sent  by  her:  "To  Patsie  Greenwood,  Clinton,  Miss.: 
Ella  died  last  night.  Send  wagon.  Have  grave  dug."  Ella. 
was  plaintiff's  little  daughter,  and  Patsie  Greenwood  her  older 
sister.  The  message,  which  was  written  on  ordinary  paper^ 
was  received  without  objection  by  the  defendant's  operator  at 
its  office  at  Jackson,  who  took  payment  therefor  and  promised 
to  send  it  promptly.  The  defendant's  line  ran  through  Clin- 
ton, but  it  had  no  office  and  kept  no  operator  there.  These 
facts  were  not  known  to  the  operator  at  Jackson  when  he  ac- 
cepted the  message,  and  when  he  ascertained  them  he  pro- 
cured the  manager  of  the  public  telephone  office  at  Jackson 
to  send  the  message  to  Clinton  by  telephone.  The  message, 
if  sent,  was  never  delivered.  Part  of  the  damages  claimed 
was  for  the  burial  expenses  of  the  plaintiff's  child.  The  court 
excluded  evidence  as  to  the  burial  expenses,  but  overruled 
objections  to  the  original  telegram,  made  on  the  ground  that 
it  was  not  written  on  the  company's  blank.  It  also  excluded 
evidence  offered  by  the  defendant  to  show  that  the  message 
was  forwarded  by  telephone.  The  court  instructed  the  jury 
that  the  defendant's  failure  to  transmit  and  deliver  the  mes- 
sage under  the  circumstances  in  evidence  made  it  liable  for 
the  statutory  penalty  of  twenty-five  dollars  and  the  cost  of 
the  telegram.  But  the  jury  disregarded  this  instruction,  and 
returned  a  verdict  for  $50.40.  The  defendant  appealed  upon 
a  special  bill  of  exceptions,  setting  forth  the  evidence  and  the 
rulings  of  the  court  upon  the  trial. 

Mayes  and  Harris,  for  the  appellant. 

M.  M.  McLeod^  for  the  appellee. 

Campbell,  C.  J.  There  is  no  error  in  the  rulings  of  the 
court  on  the  trial  of  this  case,  and  as  the  result  reached  was 
not  complained  of  in  the  circuit  court,  but  was  acquiesced  in 
for  the  purpose  of  entitling  the  defendant  to  appeal  to  this 
court  and  test  the  correctness  of  the  rulings  of  the  judge,  we 
will  not  disturb  it.  We  assume  that  the  verdict  is  right,  since 
no  motion  was  made  to  set  it  aside,  and  we  find  no  fault  with 
the  action  of  the  court  specially  excepted  tow 
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The  fact  that  the  message  was  written  on  paper  other  than 
the  bhinks  usually  employed  made  no  difference,  since  it  was 
received  and  paid  for  as  a  message  to  be  sent;  and  the  fact 
that  the  company  had  no  office  or  agent  at  Clinton  is  not  an 
excuse  for  failure  to  transmit  and  deliver  the  message  re- 
ceived by  its  agent,  and  paid  for  as  such.  It  was  peculiarly 
within  the  apparent  scope  of  the  agency  of  the  company's 
agent  at  Jackson  to  know  to  what  places  messages  could  be 
sent;  and  having  received  the  message  to  be  sent  to  a  place 
where  the  company  had  a  wire,  the  company  was  liable  for 
the  failure  to  transmit  and  deliver,  according  to  the  contract 
with  the  sender. 

If  the  agent  who  received  the  message  for  transmission,  not 
knowing  that  Clinton  was  a  place  at  which  the  company  did 
no  business,  had  sought  the  plaintiff  on  learning  his  mistake, 
and  had  informed  her  of  it,  and  returned  her  the  money  paid 
him,  a  different  question  would  have  been  presented;  but  he 
did  not  do  this;  and  recognizing  his  obligation  to  send  the 
message,  did  it  by  telephone,  which  was  offered  to  be  shown 
as  an  excuse  for  the  non-delivery  complained  of.  There  was 
no  error  in  excluding  the  proposed  evidence  of  the  transmis- 
sion of  the  message  by  telephone,  as  its  non-delivery  was  the 
cause  of  complaint.  If  it  had  been  promptly  delivered  to  the 
person  to  whom  it  was  addressed,  all  ground  of  complaint 
would  have  been  prevented. 

The  penalty  prescribed  by  statute  for  failure  to  transmit 
and  deliver  messages  promptly  applies  in  every  case  in  which 
there  is  an  obligation  to  do  these  things. 

Affirmed.  

Telegraphs  —  LiABiLrrr  fob  Failure  to  Deliver  Message  —  Knowl- 
BDQB  o»  Agent.  —  A  telegraph  company  cannot  excuse  itself  for  failure  to 
deliver  a  message  on  the  ground  that  the  ofHce  at  the  place  of  delivery  waa 
closed:  IF<w^rn  (Tnion  TeU  Co.  v.  Broesdu,  72  Tex.  654;  13  Am.  St  Rep.  843. 
Telegraphs  —  Messages  —  Whether  most  be  Written  on  Blanks 
OP  Company.  —  It  is  common  knowledge  that  messai^es  are  required  to  be 
written,  and  in  the  absence  of  proof  of  a  custom  by  a  telegraph  company  to 
riiceive  for  transmission  messages  orally  delivered  to  an  operator,  the  failure 
to  send  such  a  message  is  not  a  ground  for  recovery  against  the  company: 
Western  Union  TeL  Co.  v.  Dozier,  67  Miss.  288.  The  delivery  to  a  telegraph 
operator  of  a  message,  not  on  the  usual  blank  of  the  company,  without  the 
payment  of  charges,  or  anything  being  saM  about  sending  the  message,  ia 
insufficient  to  create  a  liability  against  the  company  for  failure  to  send  such 
message:  Western  Union  Tel.  Go.  v.  Liddell,  63  Miss.  1.  See  also  note  to 
WeaUr-n  Union  TeL  Co.  r.  Blanchard,  45  Am.  Rep.  490. 
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Teleoraphs  —  Rkcovery  of  Statutory  Penalty  for  Delay  or  Fail- 
UBS  TO  Dblivbr  Message.  — The  penalty  imposed  by  statute  for  the  failure 
of  a  telegraph  company  to  deliver  a  message  intrusted  to  it  may  be  recovered 
without  alleging  or  proving  damages:  See  note  to  Westei-n  Union  Tel,  Go.  v. 
Cooper,  10  Am.  6b.  Rep.  790.  The  statutory  penalty  provided  by  statute  ia 
not  a  part  of  an  entire  demand  for  damages,  and  its  recovery  in  a  separate 
suit  will  not  bar  an  action  for  damages  for  neglect  or  failure  to  transmit  or 
deliver  the  same  message:  Wilkins  v.  We.'itern  Union  7'el.  Co.,  68  Miss.  6. 
Under  the  act  of  18S5,  a  telegraph  company  is  not  liable  for  the  penalty  pre« 
scribed,  where  the  only  wrong  proved  is  a  negligent  one:  Western  Union  TeL 
Ob.  T.  Jones,  116  Ind.  361.  See  Western  Union  Tel.  Co.  t.  Ward,  23  lad. 
877|  85  Am.  Dec.  462,  and  note  on  this  point. 


Louisville,  New  Orleans,  and  Texas  Railway 
Company  v.  Douglass. 

[69  Mrs^issirpi,  723.] 

llAfmcH  NOT  Liable  for  Act  of  Servant  not  Engaged  about  Master's 
Business.  — A  master  is  not  liable  for  the  wrongful  act  of  his  servant, 
unless  such  act  was  done  by  the  servant  while  he  was  engaged  about  his 
master's  business.  Where,  therefore,  a  baggage-master  on  a  railway 
train,  at  the  solicitation  of  the  express-messenger,  leaves  his  own  com- 
partment  and  goes  into  that  of  the  express-messenger,  and  while  there 
■o  terrifies  a  boy  who  is  riding  in  that  part  of  the  car  that  he  jumps  from 
the  car  while  it  is  running  at  a  high  rate  of  speed,  and  is  killed,  the 
railway  company  is  not  liable  for  the  wrongful  act  of  the  baggage-mas- 
ter, unless  it  was  done  while  he  was  about  the  company's  business  and'ia 
the  performance  of  some  duty  with  respect  to  the  boy. 

Express-messenger,  Railroad  Company  not  Liable  for  Wrongful  Acts 
OF.  —  An  express-messenger  on  a  railway  train  is  not  the  servant  of  the 
railroad  company,  and  the  company  is  not,  therefore,  liable  for  his 
wrongful  acts. 

Action  to  recover  damages  for  the  death  of  the  minor  son 
of  the  appellee.  The  deceased,  a  colored  boy  about  sixteen 
years  of  age,  entered  the  express-compartment  of  one  of  the 
appellant's  cars  just  as  the  train  was  leaving  the  station. 
After  the  train  started,  the  express-messenger  called  the  bag- 
gage-master of  the  company  to  come  in  from  his  apartment 
of  the  car  to  have  some  fun  with  the  boy,  saying,  "  Come  here; 
I  have  a  damn  coon  in  here,  and  we  will  have  some  fun.'^ 
Their  acts  and  words  so  terrified  the  boy  that  while  their  backs 
were  turned,  he  jumped  from  the  car  while  the  train  whs  run- 
ning at  a  high  rate  of  speed,  and  received  injuries  from  which 
he  died  in  a  short  time.  More  than  enough  money  to  pay 
his  fare  to  his  destination  was  found  in  his  pocket.     He  had 
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no  ticket.  The  baggage- master  had  no  authority  to  eject  per- 
sons from  the  train,  and  the  conductor,  who  had  such  author- 
ity, knew  nothing  of  the  occurrence  until  the  baggage-master 
reported  it  to  him.  The  plaintifT  recovered  judgment,  and  the 
defendant  appealed.  The  following  are  the  instructions  given 
for  the  plaintiff,  which  are  referred  to  in  the  opinion:  "  6.  That 
if  they  find  from  the  evidence  that  plaintiff's  son  was  a  minor, 
and  that,  in  October,  1890,  said  minor  boarded  the  train  of 
defendant  at  Tunica,  Mississippi,  for  the  purpose  of  being  car- 
ried to  Lake  Cormorant,  Mississippi,  and  that  in  boarding 
said  train,  got  into  the  express  department  of  the  car  belong- 
ing to  defendant's  train,  and  that  when  he  got  into  the  said 
department  of  said  car,  the  express-messenger  called  to  the 
baggage-man  of  the  train  to  come  in  there,  that  he  had  « 
'coon'  in  there,  and  they  would  have  some  fun,  and  the  bag- 
gage-man went  to  the  express  department  of  the  car,  and  then 
he  and  the  express-messenger  wantonly,  willfully,  and  reck- 
lessly, by  their  actions  and  their  language,  induced  said  minor 
to  believe  and  fear  that  they  were  going  to  inflict  upon  said 
minor  severe  corporal  punishment,  or  do  him  bodily  harm 
and  injury,  and  that  by  reason  of  such  fear,  and  to  escape 
said  punishment  or  injury  at  the  hands  of  said  express-mes- 
senger and  baggage-man,  said  minor  leaped  from  the  car  while 
it  was  running  at  a  great  speed,  and  sustained  injuries  from 
which  he  shortly  died,  then  the  jury  will  return  a  verdict  in 
favor  of  plaintiff,  giving  him  such  damages  as  they  may  see 
meet  and  proper  to  give,  according  to  the  instructions  here- 
tofore given  by  the  court  in  this  case  as  to  said  damages.  7- 
If  the  jury  believe  from  the  evidence  the  facts  in  this  case 
to  be  as  set  out  in  the  foregoing  instruction,  then  they  are 
instructed  to  find  for  the  plaintiff,  and  assess  his  damages 
above  indicated,  even  should  they  further  believe  from  the 
evidence  that  said  minor  was  a  trespasser  on  said  train  at 
the  time  he  leaped  therefrom,  and  had  no  lawful  right, 
thereon.  8.  The  court  further  instructs  the  jury  that  if  they 
find  from  the  evidence  tlie  facts  in  this  case  to  be  as  above 
set  out,  then  they  will  return  a  verdict  for  the  plaintiff,  and 
assess  his  damages  as  above  indicated,  even  tiiough  they  be- 
lieve further,  from  the  evidence,  that  the  express-messenger 
was  the  prime  mover  and  instigator  of  the  action  and  language 
which  put  said  minor  in  such  fear  as  to  cause  him  to  leap 
from  said  train."  And  the  following  are  the  instructions  asked 
by  the  defendant  and  refused,  to  which  reference  is  made  in 
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the  opinion:  "2.  The  court  instructs  the  jury  that  the  proof 
shows  that  the  express-messenger  was  not  the  servant  of  the 
defi'i  dan%  and  the  defendant  is  not  liable  for  his  acts.  There- 
fore, if  the  boy,  Charles  Douglass,  was  impelled  to  jump  from 
the  car  of  the  defendant  by  reason  of  the  language  or  deraon- 
fltration  of  the  express-messenger,  and  not  by  the  act  or  dem- 
onstration of  an  agent  of  defendant,  the  defendant  is  not 
liable,  and  they  will  find  for  the  defendant."  "4.  The  court 
instructs  the  jury  that  it  appears  from  .the  evidence  that  the 
baggage-master  of  defendant  had  no  authority  beyond  that  of 
safely  transferring  the  baggage,  mail,  etc.,  committed  to  his 
care;  and  if  he  was  engaged,  in  company  with  the  express- 
messenger,  in  threatening  and  terrifying  the  boy,  Charles 
Douglass,  for  their  own  amusement,  and  not  in  the  perform- 
ance of  any  duty  to  the  defendant,  then  he  is  liable  for  the 
reasonable  consequences  of  his  act,  but  the  defendant  is  not 
liable,  and  they  will  find  for  the  defendant.'* 

Mayes  and  Harris,  for  the  appellant.  ♦ 

James  R.  Chalmers  and  St.  John  Waddell,  for  the  appellee. 

Campbell,  C.  J.  The  instructions  given  for  the  plaintiff 
are  erroneous  for  want  of  the  qualification  that  the  baggage- 
master  must  have  been  about  his  master's  business  in  the 
matter  complained  of,  in  order  to  make  the  master  liable  for 
what  he  did.  If  he  was  not  about  his  master's  business  when 
he  quit  his  own  compartment  of  the  car,  and  responded  to  the 
call  of  the  express- messenger  and  went  into  another  compart- 
ment, the  master  cannot  be  made  responsible  for  his  wrongful 
conduct.  If  he  went  forward  about  the  business  of  his  em- 
ployer, and  to  perform  any  duty  with  respect  to  the  boy,  and 
while  at  that  was  guilty  of  wrongful  conduct,  the  company  is 
liable  for  it. 

The  second  and  fourth  instructions  asked  by  the  defend- 
ant should  have  been  given.  The  express- messenger  was 
shown  not  to  be  the  servant  of  the  company,  and  it  is  not  liable 
for  his  acts;  and  the  servant  who  is  not  engaged  about  bis 
master's  business  cannot  impose  liability  on  him. 

Reversed,  and  remanded  for  a  new  trial. 


Master  ajtd  Skrvant  —  Test  of  Master's  LiABiLrrr  for  Acts  of  Seb- 
▼AMT.  — In  order  to  hold  a  master  liable  for  au  act  of  his  servant,  it  must  be 
done  within  the  scope  of  his  general  authority,  in  furtherance  of  the  master's 
business,  and  for  the  accomplishment  of  the  object  for  which  the  servant  is 
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«niployed:  International  ele.  R'y  Co.  v.  Andenion,  82  Tex.  516;  27  Am.  St.  Rep. 
902  and  note.  If  a  servant  steps  aside  from  his  master's  business,  for  how- 
ever short  a  time,  to  commit  a  wrong  aneonnected  with  such  business,  the 
relation  of  master  and  servant  is  for  the  time  being  suspended,  and  therefore 
the  master  is  not  liable  for  the  wrong:  Stephenson  v.  Southern  Pac.  Co.,  93 
Va\.  558;  27  Am.  St.  Rep.  22.3,  and  note;  PUtshurg  etc.  R"y  Co.  v.  Shields,  47 
Oliio  St.  387;  21  Am.  St.  Rep.  840,  and  note;  extended  note  to  Kansas  City 
€tc.  R.  R.  Co.  V.  Keliy,  59  Am.  Rep.  601;  extended  note  to  Stone  v.  Hills, 
29  Am.  Rep;  640;  extended  note  to  Noblesville  etc  Road  Co.  v.  Cause,  40 
Am.  Rep.  226;  note  to  Bri/ant  v.  Rich,  8  Am.  Rep.  816.  As  to  the  liability 
of  the  master  for  the  willful,  wanton,  or  malicious  tort  of  a  servant,  see  note 
to  Vanderbill  v.  Richmond  Turnpike  Co.,  51  Am.  Deo.  318;  also  extended  not* 
to  Ware  v.  Baraiaria  etc  Canal  Co.,  35  Am.  Dec  192. 


Billingsley  u  Pollock. 

[69  Mississippi,  759.] 
Insolvknt  Bank,  Pkrson  Collectino  Notk  through,  Entitlbd  to  Nq 
Priority  oveb  Opheb  Creditors.  —  Where  a  bank  to  which  a  note  is 
sent  for  collection  is  paid  by  check  on  itself,  drawn  by  one  of  its  own  de> 
positors  having  ample  funds  on  deposit,  whose  account  it  debits,  and 
then  remits  by  its  check,  but  fails  before  it  is  paid,  and  passes  into  the 
hands  of  a  receiver,  the  owner  of  the  note  has  no  lien  on  the  assets  of 
the  bauk,  and  is  not  entitled  to  priority  over  its  other  creditors. 

The  appellant  sent  to  the  bank  of  Greenville,  for  collection, 
a  note,  the  maker  of  which  resided  in  or  near  Greenville.  The 
note  was  paid  by  a  check  on  the  bank,  drawn  by  a  person 
named  Evans,  who  had  ample  funds  on  deposit.  The  note 
was  canceled  and  surrendered,  Evans's  check  charged  to  hie 
account,  and  the  bank  remitted  for  the  collection  its  check  on 
its  New  York  correspondent.  On  the  same  day,  however,  the 
bank  suspended,  passed  into  the  hands  of  a  receiver,  and  the 
check  was  dishonored.  The  appellant  filed  her  petition  in 
the  chancery  court,  praying  that  the  collection  made  by  the 
bank  be  decreed  a  trust,  and  a  lien  impressed  on  the  general 
assets  of  the  bank  therefor,  and  that  the  receiver  be  directed 
to  pay  the  same  in  preference  to  its  general  debts.  The  re- 
ceiver's plea  set  out  the  facts,  and  alleged  that  the  petitioner 
had  no  lien  nor  any  right  to  demand  payment  in  full  of  her 
debt.  The  court  held  this  plea  to  be  sufficient,  and  dismissed 
the  petition. 

Joshua  Skinner  and  A.  Lewenthal^  Jr.y  for  the  appellant. 

Yerger  and  Percy,  for  the  appellee. 
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Campbell,  C.  J.  In  Ryan  v.  PainCj  66  Miss.  678,  we  held 
that  parties  who  sent  a  claim  to  a  bank  "for  collection,"  which 
the  bank  collected  by  taking  the  check  of  the  debtor  on  itself, 
the  debtor  having  no  money  in  the  bank,  but  merely  becom- 
ing the  bank's  debtor  by  this  over-draft,  after  the  insolvency 
of  the  bank  was  declared,  had  the  right  to  treat  their  debtor 
as  still  such,  and  enforce  their  claim  to  what  he  owed  the 
bank  for  account  of  this  transaction. 

In  Kinney  v.  Paine,  68  Miss.  258,  we  held  that  parties  who 
had  sent  their  claim  to  an  insolvent  bank  for  collection,  and 
which  it  collected  by  a  check  on  itself  by  the  debtor,  who 
had  no  funds  in  bank,  could  follow  and  reclaim  their  own  in 
the  hands  of  the  receiver.  We  are  well  pleased  with  these 
decisions,  and  reaflSrm  the  obvious  principle  supporting  them, 
but  are  unwilling  to  establish  the  proposition  that  a  corre- 
spondent of  a  bank,  whose  claim  it  has  collected  and  failed 
to  pay  over,  has  an  equitable  lien  on  all  the  assets  of  the 
bank,  securing  precedence  over  all  other  creditors  of  the  bank. 
Some  of  the  courts  so  hold,  but  we  will  not  follow  their  lead  to 
this  absurd  result.  It  is  enough  to  allow  the  correspondent 
who  sends  his  claim  to  a  bank  "  for  collection  "  to  pursue  and 
reclaim  his  own,  without  depriving  others  of  their  rights. 
There  is  no  such  magic  in  the  word  "  trust "  as  to  convert  all 
the  assets  of  a  bank  into  a  fund  to  secure  one  who  deals  with 
it  for  convenience  of  collecting  claims,  in  preference  to  others 
who  trust  it  and  deal  with  it. 

The  maker  of  the  note  collected  in  this  case  was  discharged, 
for  she  paid  it.  True,  she  did  not  have  the  money  counted 
out  to  Ker  on  Evans's  check,  as  we  may  assume  would  have 
been  done  if  required,  but  that  was  not  necessary.  Evans 
had  money  there,  and  his  check  was  received  as  money,  and 
his  deposit  was  lessened  by  that  much.  The  transaction  was 
a  legitimate  one  in  the  usual  course  of  business,  and  there  is 
no  just  principle  on  which  the  appellant  can  be  declared  en- 
titled to  priority  over  other  creditors  of  the  insolvent  bank. 
We  should  not  be  beguiled  by  the  use  of  words,  and  call  one 
claim  a  "  trust,"  in  order  to  secure  it  a  preference  over  "  debts." 
Wherever  there  is  a  trust,  it  may  be  enforced  as  such,  but 
calling  one  sort  of  claim  a  trust  merely  to  place  it  on  a  better 
footing  is  not  allowable.  It  has  been  done  in  some  instances, 
where  hard  cases  have  made  bad  precedents,  which  we  will 
not  follow. 

Affirmed. 
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Banks  —  Insolvency  —  ErrKor  o»,  on  DEPOsiroRS.  —  Tlie  money  of  » 
general  depositor  in  a  bank  is  the  property  of  the  bank,  and  enbject  to  assign- 
ment by  it  for  the  benefit  of  creditors:  Hatoea  v.  Blachoell,  107  N.  C.  196; 
22  Am.  St.  Rep.  870.  But  in  National  Butxhera'  ei:  Bank  v.  Hulbell,  117 
N.  Y.  384,  15  Am.  St.  Rep.  515,  it  was  hell  that  if  a  bank  to  which  drafts 
or  checks  have  been  sent  for  collection  makes  a  general  assignment  for  the 
benefit  of  its  creditors,  its  assignee  does  not  acquire  any  title  to  such  paper; 
and  if  they  are  collected,  he  is  answerable  to  the  owners  for  the  amounts 
thereof.  A  bank  hopeles:ily  insolvent,  to  the  knowledge  of  its  president,  re- 
ceived a  deposit  from  a  customer  and  immediately  thereafter  suspended  and 
went  into  the  hands  of  a  receiver.  It  was  held  that  the  depositor  might  re> 
cover  the  amount  of  his  deposit:  Cragu  r.  Hadley,  99  N.  Y.  131;  52  Am. 
Kep.  9,  and  note.     The  principal  case  follows  Kinney  r.  PainCf  68  Misa.  258. 


Amerioan  Freehold  Land  and  Mortgage  Com- 
pany V.  Jefferson. 

[69  Mississippi,  770.] 

Ubvrious  Contract,  by  What  Law  Govkrnbd.  —  The  laws  of  this  stat* 
and  access  to  its  courts  cannot  be  made  the  subject  of  contract.  If» 
therefore,  a  contract  for  the  loan  of  money  is  usurious  under  the  laws  of 
another  state,  by  which  it  is  governed,  the  courts  of  this  state  will  noi 
respect  a  stipulation  in  the  contract  to  the  effect  that  if  litigation  shall 
arise,  it  shall  be  governed  by  the  laws  of  this  state,  even  though  snoh 
loan  is  secured  by  a  mortgage  on  land  situated  in  this  state. 

Yon)  Contract,  Equitable  Relief  against.  Denied,  unless  Complainant 
Submits  to  do  Equity.  —  Although  a  contract  is  void  under  the  laws 
of  this  state,  so  that  no  action  can  be  maintained  for  its  breach,  a  conrt 
of  equity  will  not  relieve  against  it,  unless  the  complainant  will  submit 
to  do  equity,  regardless  of  the  terms  or  of  the  invalidity  of  the  contract. 

OoMTTY,  Principle  of,  not  Extended  to  Abhooate  Settled  Rules  by 
Which  Courts  are  Guided.  —  The  principle  of  comity  under  which  a 
contract,  void  where  made,  will  not  be  enforced  in  the  courts  of  another 
state,  even  though  by  the  laws  of  such  state  the  contract,  if  it  had  been 
made  there,  would  have  been  a  lawful  one,  is  never  so  extended  as  to^ 
abrogate  the  settled  and  controlling  rules  by  which  the  courts  of  th» 
atate  whose  comity  is  invoked  are  guided. 

Rblisf  against  Usurious  Contract  —  Condition  upon  Which  Grantei> 
IN  Equity.  —  Courts  of  equity  in  this  state,  when  applied  to  by  a  debtor 
who  seeks  relief  against  a  usurious  contract  governed  by  the  laws  of 
another  state,  will  require  the  complainant  to  do  equity  by  refunding  or 
tendering  with  his  bill  the  principal  of  the  debt,  with  legal  interest. 

Bill  fob  Relief  against  Usurious  Contract  Demurkable  when.  —  A 
bill  seeking  relief  against  a  usurious  contract  is  demurrable  if  it  fails  to 
show  an  offer  by  the  complainant  to  do  that  equity  without  which  th» 
court  will  deny  relief. 

Bill  for  Accounting,  Allegations  Necessary  in.  —  A  bill  seeking  relief 
against  a  usurious  contract  cannot  be  upheld  as  a  bill  for  an  accounting, 
unless  it  alleges  that  the  complainant  doeb  not  know,  and  cannot  by  the 
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exercise  of  proper  diligence  ascertain,  the  sums  received  and  paid  by  him 
on  such  asurious  contract. 
Attornet's  Fee,  Stipolation  for,  in  UaoRioua  Contract  Falls  with 
Contract.  —  A  stipulation  in  a  usurioua  contract  for  tlio  payment  of  an 
attorney's  fee  in  case  of  litigation  falls  with  the  contract,  of  wh.cii  it  is 
a  part,  and  cannot  be  enforced. 

Contracts  for  more  than  six  per  cent  per  annum  are  usu- 
rious both  in  New  York  and  in  Tennessee.  And  it  is  provided 
by  statute  in  New  York  that  the  court  of  chancery  shall  decree 
such  contracts  void,  and  enjoin  any  prosecution  thereon,  and 
order  the  same  to  be  surrendered  and  canceled.  Other  facts 
are  stated  in  the  opinion. 

Watson  and  Fitzhugh,  for  the  appellants. 

McDowell  and  McOowan,  George  Gantt,  D.  A.  Scottj  and  CaU 
hoon  and  Green,  for  the  appellees. 

Cooper,  J.  The  appellees  exhibited  their  bill  in  the  chan- 
<;ery  court  of  Coahoma  County  against  the  American  Freehold 
Land  and  Mortgage  Company  and  J.  H.  Watson,  trustee,  in  a 
deed  of  trust  executed  by  them  to  secure  certain  notes  to  said 
company.  The  purpose  of  the  bill  Is  to  perpetually  enjoin 
said  defendants  from  causing  sale  to  be  made,  in  compliance 
with  the  powers  contained  in  said  deed,  for  the  payment  of 
the  notes,  and  also  to  have  such  security  canceled. 

The  bill  charges  that  the  appellees,  in  March,  1886,  were 
residents  of  the  city  of  Memphis,  Tennessee,  and  the  defend- 
ant company  was  a  corporation  incorporated  by  the  state  of 
New  York,  and  having  its  domicile  there;  that  on  said  date 
appellees  executed  their  note  to  said  company  for  the  sura  of 
$25,000,  payable  at  the  office  of  the  Corbin  Banking  Com- 
pany in  New  York  City  on  March  10,  1891;  that  interest  on 
said  note  was  to  be  paid  at  the. rate  of  eight  per  cent  per  an- 
num, for  which  complainants  executed  their  six  coupon  notes, 
—  one  for  $1,444.46,  payable  December  1,  1886,  four  for  $2,000 
each,  payable,  respectively,  on  the  1st  of  December,  1887, 1888, 
1889,  and  1890,  and  one  for  $555.55,  payable  March  10, 1891,— 
■all  of  said  coupons  being  also  payable  at  the  office  of  the  said 
<Uorbin  bank,  and  all  of  them  to  bear  interest  at  ten  per  cent 
per  annum  from  maturity;  that  said  principal  note  contains 
a  stipulation  that  if  default  shall  be  made  in  its  payment,  an 
attorney's  fee  of  ten  per  cent  of  the  principal  and  interest 
«hall  become  payable.  The  bill  avers  that  tlie  negotiation  for 
the  loan  of  the  money  was  begun  and  concluded  in  the  city 
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of  Memphis  and  state  of  Tennessee,  where  complainants  have 
resided  for  the  past  thirty  years,  neither  of  them  having  ever 
been  a  citizen  of  the  state  of  Mississippi,  and  were  conducted 
between  Mr.  Jefferson  and  the  agent  of  the  loan  company  res- 
ident in  said  city;  that  though  the  note  is  for  $25,000,  only 
$22,000  was  paid  to  complainants,  the  residue  of  $3,000  being 
in  fact  reserved  by  the  defendant  company  as  usury,  but  cov- 
ered under  the  guise  of  commissions  professed  to  be  paid  t<> 
the  agent  of  defendants,  who  was  recited  in  the  negotiations 
to  be  the  agent  of  complainants,  and  paid  as  such;  that  to 
secure  the  payment  of  said  note  and  interest  coupons,  tlie 
complainants  executed  a  deed  of  trust  upon  certain  lands, 
situated  in  Coahoma  County,  Mississippi,  by  which  deed 
power  was  given  to  the  trustee  to  advertise  and  sell  the  lajidn 
upon  default  in  payment  of  said  note  and  coupons,  and  out  of 
the  proceeds  of  sale  to  pay  said  note  and  coupons;  that  upou 
advertisement  by  the  trustee,  there  should  become  due  and 
payable  the  sum  of  $3,750  as  attorney's  fees,  for  which  the 
deed  of  trust  should  also  stand  as  security,  and  which  was  to 
be  collected  as  a  part  of  the  secured  debt.  The  bill  also  avers 
that  although  the  notes  were  executed  in  Tennessee  and  were 
payable  in  New  York,  and  although  the  complainants  were 
residents  of  the  state  of  Tennessee,  as  was  well  known  to  the 
defendant  and  its  agents,  the  deed  of  trust  was  deceitfully  and 
falsely  made  to  recite  that  the  same  was  made  in  the  state  of 
Mississippi,  and  to  provide  that  the  contract  recited  therein, 
and  the  notes  secured  thereby,  should  be  construed  according 
to  the  laws  of  the  state  of  Mississippi. 

The  defendant  demurred  to  the  bill,  upon  the  ground, 
among  others,  that  the  complainants  sought  relief  without 
offering  to  do  equity  by  paying  the  money  received  by  them 
upon  the  faith  of  the  security  sought  to  be  canceled.  From  a 
decree  overruling  the  demurrer,  an  appeal  has  been  granted 
to  settle  the  principles  of  the  cause. 

We  cannot  assent  to  the  proposition  advanced  by  counsel 
for  appellant,  that  the  contract  of  these  parties  was  a  Missis- 
sippi contract,  and  is  to  be  governed  by  our  laws.  The 
authorities  cited  by  him  can  have  no  influence,  under  the  cir- 
cumstances of  this  case.  The  presumption  of  law  is  always 
in  favor  of  the  legality  of  purpose  and  motive  of  contracting 
parties;  and  where  a  contract  is  made  in  one  state,  to  be  ex- 
ecuted in  another,  and  under  the  laws  of  one  would  be  illegal, 
and  under  tho^  of  the  other  legal,  it  is  reasonable  to  presume 


590  Am.  Freehold  L.  &  M.  Co.  v.  Jefferson.      [Miss. 

that  the  parties  intended  their  contract  to  be  controlled  by 
the  laws  of  the  state  in  which  it  would  be  valid,  and  so  the 
courts  will,  in  furtherance  of  a  presumed  lawful  intention, 
nssign  it  to  that  state  by  which  its  validity  will  be  upheld. 
So,  too,  there  may  be  cases  in  which  the  law  of  the  domicile 
of  the  debtor  and  situs  of  the  security  may  be  applied  to  a  con- 
tract made  in  another  state  and  to  be  performed  in  yet  a  third. 
We  decline  to  enter  this  field  of  investigation,  for  the  reason 
that  the  manifest  and  only  purpose  of  the  stipulation  in  the 
deed  of  trust  that  the  contract  should  be  governed  by  the  laws 
of  this  state  was,  that  the  creditor  might  have  the  advantage 
of  our  usury  laws,  which  are  less  stringent  than  are  those  of 
the  state  of  Tennessee  or  New  York.  This  is  not  a  case  for  the 
application  of  the  rule  of  favoring  a  lawful  purpose  by  pre- 
sumption, but  it  is  one  in  which  the  parties,  manifestly  and 
purposely  providing  for  usury,  have  sought  to  cloak  the  trans- 
fiction,  and  evade  the  laws  against  usury  by  which  their  con- 
tract is  controlled,  by  stipulating  that  if  litigation  shall  arise, 
the  laws  of  another  state  may  be  invoked  as  a  shield  to  the 
usurer.  The  laws  of  this  state  and  access  to  its  courts  can- 
not be  thus  made  the  subject  of  contract. 

It  is  unnecessary  to  determine  whether  the  contract  in- 
volved is  to  be  governed  by  the  laws  of  Tennessee  or  by  those 
of  New  York.  It  is  conceded  by  the  appellant  that  it  is 
usurious  under  either,  and  that  in  neither  could  any  action  be 
brought  and  recovery  had  on  the  note  or  interest  coupons. 

This  may  be  conceded  to  the  complainants,  and  it  may  also 
be  admitted  that  in  an  action  by  the  creditors,  either  at  law 
or  in  equity,  nothing  could  be  recovered  in  the  courts  of  this 
state.  All  this  may  be  conceded,  and  yet  the  question  re- 
mains whetiier  the  complainants,  with  the  money  of  the  appel- 
lant in  their  hands,  and  without  an  offer  to  return  it,  can  be 
afforded  relief  by  a  court  of  equity  in  this  state  under  the 
principles  which  prevail  here. 

It  is  well  settled  here  that  though  a  contract  be  declared 
void  by  our  own  laws,  by  reason  of  which  no  action  can  be 
brought  for  its  breach,  a  court  of  equity  will  decline  to  inter- 
vene, unless  the  complamant  will  submit  to  do  what,  ex  seguo  et 
bono,  he  ought  to  do,  regardless  of  the  terms  or  invalidity  of 
the  contract:  Deans  v.  Robertson,  64  Miss.  195. 

We  recognize  the  principles  of  comity  which  prevail,  and 
tinder  which  a  contract  void  where  made  will  not  support  an 
action  in  the  courts  of  another  state,  even  though  by  the  laws 
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of  such  state  the  contract,  if  it  had  been  there  made,  would 
iiave  been  a  lawful  one;  but  this  principle  has  never  been  so 
extended  as  to  abrogate  the  settled  and  controlling  rules  by 
which  the  courts  of  the  state  whose  comity  is  invoked  are 
guided.  If  the  complainants  and  defendant  were  residents 
of  this  state,  and  had  here  made  a  contract  prohibited  by  our 
laws,  and  the  complainants  had  executed  a  security  to  be 
enforced  in  pais,  and  under  the  void  contract  had  secured 
the  money  of  the  defendant,  it  is  not  to  be  doubted  that  our 
courts  of  equity  would  decline  to  entertain  a  bill  for  relief 
against  the  security  at  their  instance,  except  upon  condition 
of  their  doing  equity. 

It  would  be  extending  the  rule  of  comity  beyond  all  rea- 
sonable limits,  if  the  courts  of  this  state  should  afiford  relief 
against  an  agreement  made  in  another  state,  and  to  a  non- 
resident complainant,  under  a  state  of  facts  in  which,  if  the 
controversy  was  between  our  own  citizens  and  in  relation  to  a 
transaction  occurring  here,  relief  would  be  denied.  The  com- 
plainants, appreciating  the  difficulty  of  securing  a  decree  can- 
celing the  mortgage  as  security  for  both  principal  and  interest, 
seek  by  their  bill  to  obtain  an  accounting  of  the  amount  of 
money  loaned  to  them  by  the  defendants,  and  of  the  payments 
made  by  them  as  interest  on  the  same,  and  ask  that  on  such 
accounting  all  interest  reserved  be  forfeited,  and  all  payments 
of  interest  heretofore  made  be  applied  to  the  extinguishment 
of  the  principal,  or  if  this  be  denied,  then  that  all  interest  in 
excess  of  the  legal  rate  be  so  forfeited  and  applied.  They  also 
seek  relief  against  a  stipulation  in  the  notes  and  deed  of  trust, 
by  which  they  agree  that  if  default  should  be  made  in  the 
payment  of  the  notes,  and  a  suit  at  law  or  in  equity  should  be 
instituted  for  their  enforcement,  or  if  the  trustee  should  adver- 
tise the  mortgaged  property  for  sale  for  the  payment  of  the 
debt,  an  attorney's  fee  of  $3,750  should  thereupon  become  due 
and  payable,  for  the  payment  of  which  the  mortgage  should 
stand  as  security. 

It  is  contended  by  complainants  that,  whatever  maybe  the 
rule  or  conditions  imposed  by  courts  of  equity  in  this  state 
under  which  relief  will  be  granted  as  against  otlier  agree- 
ments, it  is  the  settled  doctrine  here  that  relief  will  be  granted 
as  against  usurious  contracts  which  are  secured  by  mortgages 
or  deeds  of  trust  with  power  of  sale,  or  by  other  instruments 
enforceable  in  pais,  without  an  ofTer  by  the  complainants  to 
do  equity;  and  that  where  an  accounting  is  necessary  to  de- 
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termine  the  amount  really  and  equitably  due,  no  such  offer 
or  tender  is  required.  It  is  also  said  that  where  relief  is 
sought  in  equity  against  an  executory  usurious  agreement, 
all  interest  unpaid  will  be  forfeited,  and  that  which  has  been 
paid  will  be  applied  to  the  extinguishment  of  the  principal  of 
the  debt. 

There  is  support  for  these  propositions  to  be  found  in  the 
argument  of  Judge  Sharkey  in  Parchman  v.  McKinney,  12: 
Sraedes  &  M.  631,  and  for  some  of  them  in  the  decision  in 
that  case,  and  in  other  subsequent  decisions  of  this  court. 
Some  things  said  by  Judge  Sharkey,  in  argument  in  that 
case,  have  been  denied  to  be  correct,  and  a  contrary  rule  es- 
tablished by  subsequent  decisions.  It  is  important,  therefore^ 
to  note  what  was  decided  in  that  case,  and  how  much  of  what 
was  therein  said  was  only  the  argument  of  the  judge  in  sup- 
port of  the  conclusion  reached  by  the  court.  To  determine 
what  was  decision,  it  is  important  to  know  what  the  facts 
averred  in  the  pleadings  and  disclosed  by  the  evidence  were. 
The  conclusion  of  the  court  upon  these  facts  constitutes  its 
decision,  but  the  process  of  reasoning  by  which  that  conclu- 
sion was  reached  is  not  necessarily  decision,  and  in  many 
instances  is  not.  Parchman  exhibited  his  bill  against  Mc- 
Kinney,  averring  that  John  Parchman,  his  intestate,  had 
bought  from  McKinney,  in  the  year  1835,  a  certain  tract  of 
land,  at  the  price  of  $6,500,  of  which  he  then  paid  in  cash 
$2,000,  and  for  the  remainder  executed  his  two  notes,  each 
for  the  sum  of  $2,250,  one  of  which  was  to  become  due  Janu- 
ary, 1837,  and  the  other,  January,  1841;  that  both  notes  pur- 
ported on  their  face  to  be  for  money  loaned,  and  bore  interest 
at  ten  per  cent  per  annum;  that  to  secure  the  note  due  Jan- 
uary, 1841,  his  intestate  had  executed  a  deed  to  John  H. 
McKinney,  trustee,  in  trust,  to  sell  the  land  thereby  conveyed 
upon  the  failure  of  the  maker  to  pay  the  note;  that  the  de- 
fendant claimed  there  was  due  him  the  note  due  January, 
1841,  and  interest  thereon,  and  also  held  two  other  notes  of 
complainant's  intestate,  one  for  about  $900  and  one  for  about 
$400;  and  that,  to  enforce  the  collection  thereof,  the  defend- 
ant had  procured  the  trustee  to  advertise  the  land  for  sale 
under  the  trust  deed;  that  the  notes  for  $900  and  $400  were 
executed  on  account  of  the  same  transaction,  and  for  interest, 
at  a  usurious  rate,  upon  said  note  of  $2,250,  due  January, 
1841;  that  during  the  lifetime  of  his  intestate,  he  paid  to 
the  defendant,  on  account  of  said  two  notes  of  $2,250  each. 
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the  sum  of  $5,300;  that  upon  a  just  and  legal  compulation  of 
interest  upon  said  debt,  the  balance  due  thereon,  if  anything,, 
did  not  exceed  $1,125,  which  had  been  tendered  to  the  de- 
fendant by  way  of  compromise,  but  which  he  refused  to  ac- 
cept or  receive;  that  at  the  time  of  the  purchase  of  the  land 
and  execution  of  these  notes,  it  was  corruptly  and  unlawfully 
agreed  between  the  defendant  and  complainant's    intestate 
that  said  intestate  should  pay  McKinney  interest  at  the  rate 
of  ten  per  cent  per  annum  upon  the  amount  of  said  notes 
from  December  25,  1835,  until  their  maturity,  as  for  borrowed 
money,  and  that  this  agreement  was  made  with  the  fraudulent 
intent  of  evading  the  statute  against  usury.     The  answer  of 
the  defendant  admitted  the  usurious  character  of  the  contract, 
admitted  that  payments  had  been  made  by  the  intestate  to  an 
amount  between  three  thousand  and  four  thousand  dollars,  but 
said  he  was  unable  to  state  certainly  how  much  was  paid  by  him. 
He  further  stated  that  the  notes  originally  given  by  the  in- 
testate matured  in  January,  1836  and  1837,  and  that  after 
payments  had  been  made,  said  intestate,  in  December,  1837,. 
executed  a  new  note  for  $2,250,  and  made  the  deed  of  trust 
to  secure  it.     The  proof  showed   that  the  defendant  com- 
pounded the  interest  on  the  debt  from  December,  1835,  until 
April,  1844,  the  time  of  the  last  settlement  with   intestate; 
that  when  notes  were  taken  for  interest,  as  was  the  case  at  the 
end  of  each  year,  these  interest  notes  were  to  bear  interest  at 
ten  per  cent,  as  for  money  loaned;  that  the  principal  and  in- 
terest, as  it  accrued  and  became  due,  were  compounded  an- 
nually at  ten  per  cent  from  the  beginning  to  the  end  of  the 
transaction,  in  April,    1844.     Upon  final  hearing,  the  court 
directed  an  account  to  be  stated,  by  which  the  defendant  was 
allowed  interest  at  the  legal  rate,  and  from  a  decree  on  such 
an  accounting  the  administrator  appealed. 

The  question  for  determination  was,  whether  the  defendant 
should  have  been  allowed  any  interest.  For  the  defendant  it 
was  insisted  that  since  the  complainant  had  invoked  the  in- 
terposition of  a  court  of  equity,  he  must  submit  to  do  equity, 
and  that  it  was  but  equitable  that  the  principal,  with  legal 
interest,  should  be  paid. 

The  decision  of  the  court  was,  that,  under  our  then  statute 

against  usury,  upon  the  facts  above  detailed,  the  defendant 

was  not  entitled  to  any  interest  upon  his  debt.    Judge  Sharkey 

began  the  investigation  of  the  question  by  stating  that  the 

current  of  authority  undoubtedly  was    that    the  defendant 
AM.  St.  Rkp.,  You  X.XX— 88 
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should  be  paid  interest  at  the  legal  rate,  but  inquired:  "Can 
the  rule  be  adopted  in  the  present  case?"  He  then  pro- 
ceeded to  show  that  the  rule,  as  applied  generally,  was  under 
statutes  by  which  both  interest  and  principal  were  forfeited, 
«nd  noted  that  by  our  statute  the  interest  only  was  docked, 
leaving  the  right  to  the  principal  unimpaired,  and  no  punish- 
ment was  inflicted  on  the  offender.  He  then  argued  to  show 
that  the  debtor  had  had  no  opportunity  of  defending  in  a  suit 
at  law,  and  declared  that  he  stood  *'  upon  the  same  ground 
that  a  defendant  does  wlio  is  making  his  defense  at  law  when 
«ued  on  a  usurious  contract,"  and  then  continued:  "  But, 
^bove  all,  the  statute  made  to  prevent  usurious  contracts  is 
protected,  its  end  and  object  accomplished;  it  is  not  made 
the  instrument  of  fraud.  The  general  rule  is,  that  equity 
must  follow  the  law,  and  they  cannot  depart  from  it  without 
some  obvious  reason.  For  these  reasons,  it  would  seem  that 
the  general  rule  requiring  the  party  to  pay  the  principal  and 
legal  interest  cannot  apply  in  this  case;  and  this  accords  with 
the  opinion  of  the  chancellor  in  Marks  v.  Morris,  4  Hen.  A  M. 
463,  which  was  a  very  similar  case.  The  bill  was  brought  for 
relief  against  deeds  of  trust,  which  the  trustee  was  about  to 
carry  into  effect,  on  the  ground  of  usury,  and,  against  the 
«ame  objections  here  raised,  the  party  was  held  entitled  to  in- 
terest. Perhaps  this  question  might  have  been  made  to  rest 
entirely  on  a  fair  construction  of  the  statute:  Howard  and 
Hutchinson's  Rev.  Stats.  374.  After  providing  the  rate  of 
ten  per  cent  interest  for  a  loan  of  money,  and  so  expressed  on 
the  face  of  the  instrument,  the  statute  proceeds:  '  Provided, 
that  if  any  contract,  bond,  or  note  founded  on  any  other  con- 
•ideration  than  the  bona  fide  loan  of  money  shall  fraudulently 
and  deceitfully  express  therein  that  the  same  is  entered  into 
«r  given  for  money  lent,  and  specify  a  greater  rate  of  interest 
than  is  allowed  by  this  act,  if  such  fraud  or  deception  shall 
be  discovered  in  any  suit  at  law  or  in  equity,  no  interest  or 
preniium  shall  be  allowed  or  recovered*  on  such  fraudulent 
contract,  bond,  or  note,  but  the  principal  sum  only  shall  be 
uecovered.'  This  provision  seems  to  be  sufficiently  broad  to 
•xteud  to  actions  brought  by  either  party,  and  it  expressly 
•xtends  to  courts  of  equity,  and  thus  furnishes  a  law  for  those 
•ourts.  And  we  have  precisely  the  description  of  case  de- 
scribed by  the  statute, — one  that  fraudulently  and  deceit- 
ially  expresses  on  its  face  that  it  \vas  given  for  money  lent." 
The  able  judge  evidently  labored  in  his  argument,  which, 
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though  vigorous  and  clearly  expressed,  as  were  all  his  utter- 
ances, is  not  marked  by  that  adherence  to  well-settled  prin- 
ciples for  which  his  opinions  have  been  justly  esteemed.  His 
reference  to  the  maxim  that  equity  follows  the  law  was  ex- 
ceedingly unfortunate,  in  view  of  the  fact  that  but  a  few  lines 
above  he  had  conceded  that  the  current  of  authority  undoubt- 
edly was  that  equity  would  not  relieve,  as  against  a  usurious , 
contract,  except  upon  terms,  and  that  "the  rule  originated 
under  the  provisions  of  the  statute  of  12  Anne,  which  made 
all  usurious  contracts  void,  and  imposed  heavy  penalties  upon 
the  usurer."  In  other  words,  that  the  rule  was  announced  by 
courts  of  equity  in  mitigation  of  and  opposition  to  the  rule  of 
law.  Nor  could  the  learned  judge  have  been  oblivious  of  the 
fact  that  a  favorite  device  of  the  usurers  in  England  for  evad- 
ing the  consequences  of  usury  had  been  to  take  warrants  of 
attorney  for  confessions  of  judgment,  under  which  the  debt 
could  be  reduced  to  judgment  without  notice  to  the  defend- 
ant. Indeed,  so  common  had  become  that  practice  that  the 
courts  of  common  law  began  to  exercise  an  equitable  jurisdic- 
tion by  awarding  a  feigned  issue  upon  motion  suggesting  that 
the  judgment  was  upon  a  usurious  contract,  and,  upon  the 
fact  of  usury  being  found,  vacating  the  judgment. 

In  Fanning  v.  Dunham,  5  Johns.  Ch.  122,  9  Am.  Dec.  283, 
Chancellor  Kent  reviewed  many  of  the  English  cases  whero 
relief  had  been  granted  by  the  courts  of  common  law  in  Eng- 
land. 

In  Fanning  v.  Dunham,  5  Johns.  Ch.  122,  9  Am.  Dec.  283,  the 
complainant  sought  reliefin  equity  against  a  judgment  entered 
upon  a  power  of  attorney,  and  also  against  the  execution  of  a 
power  of  sale  in  pais  conferred  by  a  mortgage  given  to  secure 
the  debt,  which  was  alleged  to  be  usurious.  There,  as  in  Parch^ 
man  v.  McKinney,  12  Smedes  &  M.  631,  the  complainant 
sought  by  his  bill  to  have  all  the  securities  taken  by  the  de- 
fendant, and  infected  with  usury,  declared  void  and  ordered 
to  be  canceled,  without  offering  to  pay  anything.  But  Chan- 
cellor Kent,  after  a  full  review  of  the  cases,  declared  that 
"the  equity  cases  speak  one  uniform  language;  and  I  do  not 
know  of  a  case  in  which  relief  has  ever  been  afforded  to  a 
plaintiff  seeking  relief  against  usury  by  bill  upon  any  other 
terms.  It  is  the  fundamental  doctrine  of  the  court.  Lord 
Ilardwicke  said  (1  Ves.  320)  that  in  cases  of  usury  equitj 
suffers  the  party  to  the  illicit  contract  to  have  relief^  but  who- 
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e,ver  brings  a  bill  in  cases  of  usury  must  submit  to  pay  prin- 
cipal and  interest." 

Judge  Sharkey  was  unwilling  to  rest  his  opinion  upon  the 
proposition  that  a  court  of  equity  follows  the  law,  and  that  a 
contract  void  at  law  will,  for  that  reason,  be  relieved  against 
in  equity  without  terms,  or  upon  the  feature  of  an  absence  of 
an  opportunity  to  defend  at  law;  for,  finally,  he  declared  that 
the  statute  its"lf,  by  reason  of  its  peculiar  terms,  should  con- 
trol courts  of  equity  as  well  as  of  law,  and  also  that,  in  fur- 
therance of  the  policy  of  this  state,  finding  expression  in  the 
statute,  the  same  rule  should  apply,  whether  the  debtor  was 
defending  in  a  suit  at  law  or  in  equity,  or  was  a  complainant 
in  equity  seeking  relief. 

This  court,  in  Deans  v.  Robertson,  64  Miss.  195,  declined  to 
accept  the  suggestion  made  in  the  argument  of  Parchman  v. 
McKinneyy  12  Smedes  &  M.  631,  that  the  absence  of  an  op- 
portunity to  defend  against  the  demand  at  law  because  the 
debtor  had  given  a  mortgage  with  power  of  sale  was  suflBcient 
ground  to  warrant  a  court  of  equity  to  relieve  against  a  con- 
tract void  at  law  without  requiring  the  complainant  to  sub- 
mit to  do  equity. 

The  case  of  Parchman  v.  McKinney,  12  Smedes  &  M.  631,  has 
been  adhered  to,  on  the  principle  of  stare  decisis,  to  the  extent 
in  which  it  was  decision.  But  the  argument  of  Judge  Sharkey 
has  never  been  assented  to  as  correct,  beyond  the  rule  that,  in 
support  of  the  public  policy  of  this  state,  contracts  which  are  ob- 
noxious to  our  statute  against  usury,  made  here  or  governed  by 
our  law,  will  be  relieved  against  in  equity,  and  that,  whether 
the  debtor  be  defendant  against  whom  relief  is  sought,  or  com- 
plainant seeking  relief,  payment  of  the  principal  debt,  with- 
out any  interest,  was  all  that  should  be  required.  It  was  not 
held  in  Parchman  v.  McKinney,  12  Smedes  &  M.  631,  nor  has 
it  been  in  any  case  follofving  it,  that  the  complainant  would 
not  be  required  to  do  equity  as  a  condition  upon  which  relief 
would  be  granted.  The  question  was,  What  should  equity  re- 
quire him  to  do?  And  in  construing  our  statute,  the  court 
concluded  that  it  would  be  equitable  for  him  to  pay  only  the 
principal  of  the  debt.  Norcum  v.  Lum,  33  Miss.  299,  Hooker 
V.  Austin,  41  Miss.  717,  and  Long  v.  McOregor,  65  Miss.  70,  were 
cases  in  which  decrees  had  been  rendered  on  final  hearing,  as 
was  Parchman  v.  McKinney,  12  Smedes  &  M.  631,  and  followed 
the  decision  of  Parchman  y.  McKxnney^  12  Smedes  dc  M.  631^ 
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in  so  far  as  to  declare  that  the  complainant  should  only  be 
required  to  pay  what  might  have  been  recovered  at  law. 

In  Dickerson  v.  Thomas,  68  Miss.  156,  it  was  held  that  a 
complainant,  seeking  to  recover  back  usurious  interest  paid 
by  him  (the  usurious  contract  having  been  fully  executed), 
could  recover  only  the  excess  above  the  legal  rate.  Certainly, 
under  all  our  decisions,  if  the  contract  between  the  complain- 
ants and  the  defendant  had  been  entered  into  in  tliis  state, 
and  had  been  usurious  under  our  laws,  the  complainants 
would  be  required  to  return  the  money  they  actually  received 
from  the  defendant  as  a  condition  to  securing  relief  in  equity 
in  a  bill  filed  by  them. 

We  cannot  perceive  any  public  policy  of  this  state  which 
is  to  be  conserved  by  applying  the  rule  prescribed  by  our 
statute,  of  forfeiting  all  interest,  to  a  contract  made  in  another 
state.  This  is  not  a  suit  upon  the  contract,  and  its  terms  and 
conditions  furnish  no  standards  by  which  the  court  is  to  be 
guided.  The  conscience  of  the  court,  its  appreciation  of  what 
is  just  and  equitable,  not  only  here,  but  in  New  York  and 
Tennessee,  and  everywhere,  is  the  sole  and  sufficient  test  as 
to  the  terms  upon  which  it  will  afford  relief.  The  complain- 
ants got  the  money  of  the  defendant,  by  their  own  showing. 
They  now  repudiate  the  contract  by  which  it  was  secured, 
and  seek  the  aid  of  the  court  to  annul  a  security  given,  not 
alone  for  the  usurious  interest,  but  for  the  principal  as  well. 
Relief  will  be  afforded,  but  only  upon  condition  that  com- 
plainants shall  do  equity;  and  by  an  unbroken  current  of 
authorities  it  is  settled  that  equity,  in  a  case  like  this,  is  to 
refund  the  money,  with  legal  interest. 

In  none  of  the  cases  above  noted,  arising  under  our  usury 
statutes,  was  the  point  made  by  demurrer  that  the  complain- 
ants had  not  offered  to  do  equity.  As  we  have  said,  the  ques- 
tions were  raised  on  appeal  from  final  decrees  on  the  merits. 
But  in  Deans  v.  Robertson,  64  Miss.  195,  it  is  decided  that  a  bill 
for  relief  is  demurrable  if  it  fails  to  show  an  offer  by  the  com- 
plainant to  do  that  equity  without  which  the  court  will  deny 
relief.  The  complainants  should  have  tendered  to  the  de- 
fendant the  principal  sum  received  by  them,  with  legal  inter- 
est thereon,  and  the  tender  being  refused,  should  have  brought 
the  money  into  court,  or  offered  so  to  do  by  their  bill.  It 
may  be  that  the  defendant  will  accept  the  offer  when  made. 
If  it  does,  no  resort  to  the  courts  may  be  necessary. 

The  case  made  by  the  complainants  is  not  sufficient  to  up- 
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hold  their  bill  as  one  for  an  account.  They  know,  or  may 
know  by  proper  diligence  (so  far  as  the  bill  shows  to  the  con- 
trary), what  sum  tliey  received;  they  know  what  sum  they 
have  paid;  and  it  is  therefore  but  a  matter  of  calculation  to 
determine  exactly  what  amount  they  should  offer  to  pay. 

It  is  proper  to  add  that  the  stipulation  in  the  notes  and  the 
deed  of  trust  relative  to  the  payment  of  an  attorney's  fee  falls 
with  the  contract,  of  which  it  is  a  part.  As  we  have  said,  the 
contract  furnishes  no  guide  to  the  court  in  determining  what 
sum  shall  be  paid  by  complainants.  It  is  enough  that  they 
return  to  the  defendant  its  money,  with  legal  interest  thereon. 

Under  the  circumstances  of  the  case,  we  think  it  improper 
to  make  a  final  disposition  of  the  case  here.  The  appeal  was 
manifestly  brought  to  settle  its  principles,  and  it  may  be 
that  the  complainants  may  desire  to  amend  their  bill,  and 
tender  to  the  defendant  the  money  due.  In  order  that  an 
opportunity  to  do  so  may  be  afforded  them,  the  decree  will 
be  reversed,  and  remanded  to  the  court  below,  with  directions, 
to  sustain  the  demurrer. 

Usurious  Contracts  —  By  What  Law  Govbrned.  — A  contract  void  by 
reasoa  of  the  laws  of  the  state  where  it  was  made  and  is  to  be  performed  ia 
void  elsewhere:  Bank  of  Commerce  v.  Fuqua,  11  Mout.  285;  28  Am.  St.  Rep, 
461,  and  note.  A  contract  not  usurious  in  the  state  where  it  is  made,  and 
where  the  payee  resides,  cannot  be  attacked  for  usury  in  the  state  where  it  is 
made  payable:  Staples  v.  NoU,  128  N.  Y.  403;  26  Am.  St.  Rep.  480,  and  note, 
with  cases  collected,  discussing  by  what  law  interest  is  governed.  A  prom- 
issory note  is  controlled  as  to  the  defense  of  usury  by  the  laws  of  the  state 
where  made,  dated,  and  payable,  and  not  by  the  laws  of  the  state  wher« 
negotiated:  Jewell  v.  Wright,  30  N.  Y.  259;  86  Am.  Deo.  372,  and  note; 
Glague  v.  Greditws,  2  La.  114;  20  Am.  Dec.  300,  and  note.  Parties  to  a  con* 
tract  having  agreed  upon  a  rate  of  interest  valid  in  the  state  where  the  bor. 
rower  resided,  in  the  absence  of  anything  to  the  contrary,  they  must  be 
presumed  to  have  contracted  with  reference  to  the  laws  of  that  state:  MoU 
V.  Rowland,  85  Mich.  561.  For  an  extended  discussion  of  the  subject,  see  note 
to  Morris  v.  Hocka^lay,  55  Am.  Rep.  609. 

Equity.  —  He  Who  Seeks  Equity  mu&t  do  Equity;  therefore  one  who 
aeeks  to  set  aside  a  judgment  improperly  recovered  against  him  must  pay 
into  court  the  sum  which,  by  his  own  statements,  he  has  shown  himself  to 
owe  the  plaintiff:  Gregory  v.  Ford,  14  Cal.  138;  73  Am.  Dec.  639.  Where  a 
person  in  peaceable  possession  of  realty  under  claim  of  lawful  title,  but  with 
really  defective  title,  has  in  good  faitli  made  permanent  improvements,  the  true 
owner,  who  seeks  in  equity  to  establish  his  title,  must  reimburse  the  occupant 
for  his  expenditures:  Thomas  v.  E'-ani^,  105  N.  Y.  601;  59  Am.  Rep.  519; 
PraU  V.  T/io^-nton,  28  Me.  355;  48  Am.  Dec.  492;  Dilworth  v.  Sinderling,  1 
Binn.  488;  2  Am.  Dec.  469.  A  party  praying  for  the  cancellation  of  a  con» 
veyance  must  tender  the  money  received  thereon:  Gates  v.  Sparhnan,  73  Tex. 
919;  15  Am.  St.  Rep.  806,  and  note.     A  court  of  equity  will  not  relieve  a 
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mo!  tgigor  who,  through  negligence,  fails  to  perform  his  contract,  whereby  th« 
whole  debt  becomes  due  and  payable  according  to  the  terms  of  the  mortgage, 
unless  he  tenders  or  pays  the  whole  debt:  Noyes  v.  Clark,  7  Paige,  179;  31 
Am.  Dec.  621.  Taxes  paid  by  the  purchaser  upon  a  void  sale,  with  interest 
and  expenses,  must  be  refunded  by  the  heir,  who  comes  into  equity  to  disen- 
cumber his  title:  Nowler  v.  Coit,  1  Ohio,  519;  13  Am.  Dec.  640,  and  note. 
Where  a  plaintifif  wants  a  deed  corrected  in  his  own  favor,  equity  will  re- 
fuse him  aid,  unless  he  is  willing  that  other  mistakes  therein  should  be  cor- 
rected, which  would  be  against  his  interests.  He  who  seeks  equity  must  da 
equity:   Morisey  v.  Swinaon,  104  N.  C.  655. 

Equity  —  Relief  from  Usctkious  Contracts. — He  who  goes  into  » 
court  ot  equity  seeking  relief  from  a  usurious  contract  must  pay  legal  interest 
on  the  debt:  Cook  v.  Patterson,  103  N.  0.  127.  The  contrary  is  held  in  Lowe 
V.  Loomis,  53  Ark.  454,  which  was  a  case  where  a  deed  absolute  was  givem 
to  secure  the  payment  of  a  usurious  loan,  and  a  decree  was  made  canceling 
the  deed  and  restoring  the  land  to  the  borrower,  without  requiring  the  pay- 
ment of  any  part  of  the  usurious  debt  or  interest  as  a  condition  to  r«liel 
See  also  Long  v.  McGregor,  65  Miss.  70. 

Courts  —  Comity.  —  Evasions  of  usury  laws  are  not  countenanced;  and 
when  courts  detect  them,  they  will  withhold  any  aid  to  those  who  make 
foreign  contracts  a  pretense  for  exacting  usury  at  home:  McAlUster  v.  Smithy 
17  111.  328;  65  Am.  Dec.  651,  and  note. 

Attorney's  Fees — Void  Contract. — A  counsel  does  not  forfeit  his 
right  to  compensation  for  services  by  entering  into  a  champeitous  contract; 
Rust  v.  Larue,  4  Litt.  412;  14  Am.  Dec.  172. 
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CJONSOLIDATION    0»    RAILWAY    COMPANIES,    RiGHTB    AOQUIRW)  BT.  — Whe« 

the  legislature  authorizes  the  consolidation  of  two  or  mora  railway  com- 
panies, the  ctAsolidated  company  succeeds  to  the  property  of  each  of 
the  companies  held  by  it  before  the  consolidation. 
Eminent  Domain  —  Condemnation  of  Land  of  Minor  not  Kbokssart 
WHEN  GoABDiAN  AND  CoMPANY  Agree.  —  A  Statute  providing  that 
the  guardian  of  any  infant,  nan  compoa,  or  insane  person  may  agree  with 
a  railroad  company  upon  the  damages  to  be  paid  for  land  of  his  ward 
taken  by  it,  or  release  his  ward's  claim  for  damages,  dispenses  with  the 
necessity  for  the  condemnation  of  the  land  in  cases  where  the  guardian 
and  the  company  can  agree. 

OOHSriTUTIONAL    LaW  —  PoWER  OF  JiEGISLATURE   TO  AUTHORIZE   GUARDIAK 

TO  Convey  Ward's  Lands.  — The  legislature  has  power  to  confer  upon 
guardians  the  authority  to  convey  to  a  railroad  company  the  right  of 
way  over  the  lands  of  their  warda.  The  power  resides  in  it,  as  parent 
jtatrice,  to  prescribe  such  rules  and  regulations  as  may  be  proper  for  the 
mana  jement,  superintendence,  and  disposition  of  the  property  of  per- 
sons under  disability. 
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Enactment  of  Law  Acthorizino  Guardian  to  Convet  Ward's  Land 
NOT  ExEROisK  OF  JUDICIAL  PowKR.  — The  enactment  of  laws  author- 
ising guardians  to  convey  the  lands  of  their  wards  is  not  the  exercise  of 
judicial  power  by  the  legisilature.  Nor  are  such  laws  unconstitutional 
because  they  do  not  provide  for  notice  to  the  ward  whose  land  is  con- 
veyed. 

•Consideration,  Erection,  and  Maintbnancb  of  Railway  Station  on 
Land  is  Valuable.  —  The  erection  and  maintenance  of  a  railway  sta- 
tion on  land  of  a  ward  conveyed  by  his  guardian  to  the  company  ia  f 
valuable  consideration  for  such  conveyance. 

Mayes  and  Harris,  for  the  appellant. 
Morgan  and  Buchanan^  for  the  appellees. 

Johnston,  Special  Judge.  On  the  fifteenth  day  of  Maj. 
1884,  Mrs.  Blythe,  as  the  guardian  of  her  two  minor  children, 
conveyed  by  deed  the  right  of  way  through  the  lands  of  her 
wards  to  the  New  Orleans,  Baton  Rouge,  Vicksburg,  and 
Memphis  Railroad  Company,  the  consideration  expressed  in 
the  deed  being  for  the  sum  of  one  dollar  and  the  further  con- 
dition that  the  grantee,  the  railroad  company,  should  establish 
and  maintain  a  depot  and  section-house  and  tank  on  the  land. 

The  minors  owned  the  land  in  common  with  Mrs.  Blythe, 
their  mother,  and  three  other  adult  tenants  in  common,  all  of 
whom  joined  in  the  conveyance  to  the  railroad  company. 

The  second  section  of  the  charter  of  the  New  Orleans,  Baton 
Rouge,  Vicksburg,  and  Memphis  Railroad  Company  (Laws 
1882,  p.  920),  after  providing  that  the  company  could  own  a 
right  of  way  acquired  by  purchase,  grant,  or  devise,  and  also 
the  mode  and  manner  by  which  the  right  of  way  could  be 
taken  by  condemnation  proceedings,  concludes  with  the  fol- 
lowing provision:  "  When  any  land,  to  be  taken  for  the  pur- 
poses aforesaid,  shall  belong  to  any  infant,  non  compos,  or 
insane  person  having  a  resident  general  guardian,  such  guar- 
dian may  agree  with  said  company  upon  the  amount  of  dam- 
ages to  be  paid  for  taking  such  lands,  or  release  to  said 
^'ompany  his  claim  or  right  to  damages  in  the  premises." 
This  charter  was  granted  on  March  9,  1882. 

In  1870  the  Mempliis  and  Vicksburg  Railroad  Company 
was  incorporated.  By  an  act  of  March  3,  1882,  the  Memphis 
and  Vicksburg  Railroad  Company  was  authorized  to  consoli- 
date with  the  Mississippi  Valley  and  Ship  Island  Railroad 
Company,  and  these  to  consolidate  with  any  other  companies, 
the  consolidated  company  to  enjoy  all  the  rights  and  fran- 
chises conceded  to  the  different  companies  entering  into  the 
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consolidation.  This  act  was  amended  by  the  act  of  March 
15,  1884,  so  as  to  permit  the  Memphis  and  Vicksburg  Rail- 
road Company  to  consolidate  with  any  other  companies, 
whether  the  Mississippi  Valley  and  Ship  Island  Railroad 
Company  became  a  party  to  the  consolidation  or  not. 

In  August,  1884,  under  the  authority  of  these  statutes,  the 
Memphis  and  Vicksburg  Railroad  Company,  the  New  Or- 
leans, Baton  Rouge,  Vicksburg,  and  Memphis  Railroad  Com- 
pany, the  New  Orleans  and  Mississippi  Railroad  Company, 
and  the  Tennessee  Southern  Railroad  Company  were  consol- 
idated under  the  name  of  the  Louisville,  New  Orleans,  and 
Texas  Railway  Company,  this  appellant. 

The  grantee  in  the  deed  of  May  15,  1884,  took  possession 
of  the  land  conveyed  as  the  right  of  way,  fenced  the  line,  con- 
structed its  road,  and  established  the  depot,  section-house, 
and  tank,  which  have,  since  the  consolidation,  been  main- 
tained by  the  appellant.  In  a  word,  up  to  the  present  time 
the  conditions  of  the  deed  have  been  performed. 

Some  time  after  the  execution  of  the  deed,  Mrs.  Blythe 
died,  and  the  appellee,  J.  A.  Jordan,  was  appointed  guardian 
of  the  two  minors,  who  brought  the  present  ejectment  suit 
against  the  appellant  for  the  recovery  of  the  two-fifths  undi- 
vided interests  of  his  wards  in  the  land  conveyed  by  their 
former  guardian. 

The  plaintiffs,  as  well  as  the  defendant,  in  the  suit  claim 
through  G.  L.  Blythe,  deceased,  the  father  of  these  minors, 
as  the  common  source  of  title,  and  the  question  of  title  in- 
volved in  the  controversy  depends  alone  upon  ihe  validity  of 
the  deed  made  for  the  minors  by  their  former  guardian  on 
May  15, 1884. 

The  circuit  court  refused  to  grant  a  peremptory  instruction 
directing  the  jury  to  find  a  verdict  for  the  defendant,  and, 
upon  a  verdict  in  favor  of  the  plaintiff,  the  court  rendered  a 
judgment  for  the  property  and  $250  damages  by  way  of  mesne 
profits,  and  thereupon  this  appeal  was  taken  by  the  railroad 
company. 

It  is  contended  by  counsel  for  the  appellees  that  the  appel- 
lant did  not  acquire  the  privilege  or  right  conferred  by  the 
second  section  of  the  act  of  March  9,  1882,  upon  the  New 
Orleans,  Baton  Rouge,  Vicksburg,  and  Memphis  Railroad 
Company,  for  the  reason  that  the  statute  authorizing  the  con- 
solidation of  the  Memphis  and  Vicksburg  Railroad  Companj 
with  other  companies  was  passed  on  March  3,  1882,  six  days 
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prior  to  the  incorporation  of  the  New  Orleans,  Baton  Rouge, 
Vicksburg,  and  Memphis  Railroad  Company,  and  that  the 
consolidating  act,  in  so  far  as  it  gave  the  consolidated 
company  the  charter  rights  and  franchises  of  the  different 
consolidating  companies,  applied  only  to  then  existing  com- 
panies. 

The  question  whether  the  special  franchise  or  privilege 
granted  by  the  act  of  March  9,  1882,  has  been  acquired  by 
the  appellant  by  its  consolidation  with  the  railroad  company 
incorporated  by  this  statute,  and  has  thus  become  a  part  of 
its  own  charter,  is  not  presented  in  this  case,  and  is  not  neces- 
sary or  proper  to  be  decided,  and  upon  which  no  opinion  is 
expressed.  The  appellant  does  not  so  claim  the  property  in 
controversy,  but  upon  an  entirely  different  theory.  The  New 
Orleans,  Baton  Rouge,  Vicksburg,  and  Memphis  Railroad 
Company,  during  its  corporate  existence,  acquired  this  right 
of  way  under  the  deed  made  by  Mrs.  Blythe,  the  former 
guardian,  and  in  which  it  was  the  grantee,  and  the  appellant 
claims  this  title  derivatively,  and  by  reason  of  its  consolida- 
tion with  that  company,  and  as  part  of  its  property  and  as- 
sets. There  can  be  no  doubt  that  the  consolidation,  under 
the  act  of  March  3,  1882,  and  the  amendatory  act  of  March 
15,  1884,  vested  in  the  new  company  the  property  and  assets 
of  all  the  consolidating  companies,  of  which  the  New  Orleans, 
Baton  Rouge,  Vicksburg,  and  Memphis  Railroad  Company 
was  one,  and  whatever  title  vested  in  the  grantee  by  the  deed 
passed  to  this  appellant. 

It  is  argued  in  behalf  of  the  appellees  that  the  guardian 
could  convey  under  the  authority  of  the  last  clause  of  the  sec- 
ond section  of  the  act  of  March  9,  1882,  only  after  there  had 
been  a  condemnation  of  the  property,  and  an  ascertainment 
of  its  value  as  provided  in  the  preceding  clauses  of  the  section. 
This  view  is  not  a  correct  construction  of  the  statute,  which 
authorized  the  guardian  to  agree  with  the  company  upon  the 
amount  of  damages,  or  release  all  claim  to  damages.  Evi- 
dently this  was  intended  as  a  distinct  mode  by  which  the 
company  could  acquire  the  right  of  way,  and  its  purpose  and 
effect  was  to  dispense  with  the  necessity  for  condemnation 
proceedings  in  this  class  of  cases.  The  discretionary  power 
was  confided  to  the  guardian  of  adjusting  the  damages  with 
the  railroad  company,  as  was  also  the  authority  to  decide 
whether  it  would  be  beneficial  to  the  ward's  estate  to  convey 
the  right  of  way  without  any  pecuniary  or  direct  compensar- 
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tion  or  consideration.  This,  precisely  as  in  case  of  a  person 
8ui  juris,  obviated  the  necessity  for  any  condemnation  pro- 
ceedings. 

The  more  important  question  presented  in  this  case  is, 
whether  it  was  beyond  the  limits  of  legislative  power  for  the 
legislature  to  confer  upon  guardians  the  authority  to  convey 
the  right  of  way  in  the  lands  of  their  wards,  as  provided  in 
the  second  section  of  the  act  of  March  9,  1882. 

The  objections  urged  against  the  validity  of  this  statute 
are:  that  it  is  a  legislative  usurpation  of  judicial  power,  full 
jurisdiction  in  minors'  business  having  been  confided  by  the 
constitution  to  the  courts  of  chancery;  that  it  provides  no 
notice  to  the  minor  who  is  the  owner  of  the  land,  and  there- 
fore the  method  provided  by  this  statute  for  taking  private 
property  for  public  use  is  not  "due  process  of  law";  and 
finally,  that  it  dedicates  private  property  to  public  use  with- 
out due  compensation  first  being  made  to  the  owner. 

These  objections  will  be  examined  in  the  order  stated. 

The  doctrine  is  firmly  established  by  the  great  weight  of 
American  decisions,  and  sustained  by  the  most  cogent  and 
unanswerable  reasoning,  that  special  acts  of  the  legislature 
authorizing  or  confirming  the  sale  of  lands  by  guardians  are 
constitutional  when  their  object  is  simply  to  provide  a  change 
of  investment,  and  not  to  divest  the  beneficiary  of  property 
rights,  in  the  absence  of  special  or  exceptional  constitutional 
limitations,  and  that  such  acts  are  not  judicial,  but  the  proper 
exercise  of  legislative  power. 

Such  a  power  necessarily  resides  in  the  legislative  depart- 
ment of  the  government,  as  parens  patriae,  to  prescribe  such 
rules  and  regulations  as  may  be  proper  for  the  management, 
superintendence,  and  disposition  of  the  property  of  infants, 
lunatics,  and  persons  who  are  incapable  of  managing  their 
own  afiairs. 

This  principle  was  announced  by  Judge  Story,  who  de- 
livered the  opinion  of  the  supreme  court  of  the  United  States  in 
Wilkinson  v.  Leland,  2  Pet.  660,  —  a  decision  that  was  followed 
in  the  case  of  Watlcins  v.  Holman's  Lessee,  16  Pet.  25,  and  also 
in  Hoyt  v.  Sprague,  103  U.  S.  613.  In  Hoyt  v.  Spragxie,  103 
U.  S.  613,  Mr.  Justice  Bradley,  delivering  the  opinion  of  the 
court,  speaking  of  this  class  of  statutes,  said:  "The  passage- 
of  such  laws  is  not  the  exercise  of  judicial  power,  although  by 
general  laws  the  discretion  to  pass  upon  such  cases  might  be- 
confided  to  the  courts.     But  wiien  it  is  not  confided  to  the 
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courts,  the  power  exercised  is  of  a  legislative  character,  the 
legislature  raakirjg  a  law  for  the  particular  case." 

Such  has  been  the  uniform  course  of  decisions  in  this  state. 
Williamson  v.  Williamson,  3  Smedes  &  M.  715,  41  Am.  Dec. 
€36,  was  followed  and  affirmed  in  McComb  v.  Gilkey^  29  Miss. 
146,  and  again  in  Boon  v.  Bowers,  30  Miss.  246;  64  Am.  Dec. 
159. 

The  three  cases  cited  by  counsel  for  the  appellees  do  not 
controvert  the  correctness  of  the  principle  as  we  have  stated 
it. 

The  statute  involved  in  the  Illinois  case  of  Lane  v.  Dorm/in, 
3  Scam.  238,  36  Am.  Dec.  543,  expressly  adjudicated  a  debt 
in  favor  of  a  particular  creditor,  and  directed  a  sale  of  the 
minor's  lands  for  its  payment.  The  court  characterized  the 
statute,  for  this  reason,  as  in  the  nature  of  a  judicial  decree. 

In  the  Pennsylvania  case  of  Shoenberger  v.  School  Directors, 
S2  Pa.  St.  34,  the  statute  before  the  court  directed  the  sale, 
by  two  strangers,  of  land  that  had  been  devised  to  the  testa- 
tor's widow  for  life,  with  power  of  appointment  by  last  will 
and  testament  to  such  persons  as  she  might  appoint,  with  re- 
mainder over  to  various  specified  porsons,  some  of  whom  were 
minors.  The  court  said  the  statute  *'  was  simply  an  authority 
to  strangers  to  seize  and  sell  an  estate  under  no  obligation  or 
necessity  to  be  sold.  It  was  a  legislative  repeal  of  a  private 
citizen's  will." 

Jones  V.  Perry,  10  Yerg.  59,  30  Am.  Deo.  430,  a  Tennessee  de- 
cision, proceeded  on  the  construction  of  a  special  statute,  which 
the  court  interpreted  to  adjudicate  and  determine  the  question 
of  the  debts  for  which  the  land  was  directed  to  be  sold,  and 
accordingly  held  the  statute  unconstitutional,  on  the  ground 
that  it  was,  in  this  respect,  the  exercise  of  judicial  power.  It 
will  be  seen  that  Jones  v.  Perry,  10  Yerg.  59, 30  Am.  Dec.  430, 
stands  apart  from  the  general  constitutional  doctrine,  and 
rests  alone  upon  the  construction  of  the  particular  statute  then 
being  considered. 

An  opinion  given  by  the  judges  of  the  supreme  court  of 
New  Hampshire  to  the  legislature  of  that  state,  reported  in 
the  fourth  volume  of  New  Hampshire  reports,  stands  alone 
and  unsupported  in  its  broad  and  unconditional  denial  of 
power  in  the  legislature  in  this  class  of  cases. 

The  constitution  of  Mississippi,  it  is  true,  invests  the  chan- 
cery courts  with  full  jurisdiction  in  minors'  business,  but 
having  ascertained  that  the  special  power  exercised  in  this 
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class  of  statutes  is  legislative,  and  not  judicial,  it  is  evident 
t!iat  the  legislature  has  not  usurped  in  any  respect  the  powers 
or  functions  of  the  judicial  department  of  the  government. 

So  the  former  constitution  of  1832  gave  the  probate  courts 
jurisdiction  in  all  matters  testamentar}-  and  of  administra- 
tion and  in  orphans'  business,  but  by  a  long  line  of  decis- 
ions it  was  held  that  the  power  of  those  courts  over  the 
lands  of  decedents  and  infants  was  derived  from  legislative 
grant,  and  was  therefore  purely  statutory,  and  not  constitu- 
tional. 

The  power  of  determining  controversies,  of  adjudicating^ 
debts,  and  deciding  questions  of  property  and  personal  rights 
is  purely  judicial,  but  the  delegation  of  the  power  of  selling 
lands  for  the  payment  of  debts  that  are  to  be  ascertained  and 
adjudicated  by  the  courts  is  not  in  any  sense  a  judicial  act^ 
but  the  exercise  of  legislative  power. 

The  statute  now  under  consideration  contains  two  distinct 
features.  It  confers  upon  the  guardian  the  authority  to  agree 
upon  the  compensation  for  the  ward's  land  to  be  taken  as  the 
right  of  way,  and  also  the  authority  to  release  all  claim  to 
damages  and  compensation. 

In  this  case  the  deed  was  made  upon  an  independent  and 
valuable  consideration,  contained  in  the  condition  subsequent 
in  the  deed  and  running  with  the  grant,  that  the  railroad 
company  should  erect  and  maintain  a  depot  and  station  on 
the  land, —  a  condition  which  has  been  performed.  The  deed 
is  not  voluntary  and  without  consideration,  but,  on  the  con- 
trary, its  consideration  may  be  of  greater  value  than  a  money 
compensation  for  the  strip  of  land  taken  as  a  right  of  way. 
The  adult  co-tenants  evidently  regarded  it  as  of  equal  value 
to  the  land  conveyed  to  the  railroad  company,  and  it  can 
readily  be  perceived  that  such  a  consideration  may  not  only 
be  ample  compensation  for  the  right  of  way  granted,  but  in 
many  instances  might  far  exceed  the  money  value  of  the  land 
granted  to  the  railroad  company  as  a  roadway. 

A  conveyance  on  such  a  consideration  is  in  no  just  or  proper 
sense  the  dedication  of  private  property  to  public  use  without 
compensation.  The  railroad  company  has  stipulated  to  main- 
tain this  depot  on  the  land  conveyed  by  these  owners,  partly 
for  their  profit  and  convenience  in  receiving  their  supplies 
and  shipping  their  crops, —  a  full  equivalent  for  the  right  of 
way.     This  coudition  is  not  only  a  valuable  bat  a  continuiDg 
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one,  and  upon  its  failure  the  land  granted  will  revert  to  the 
grantors,  at  their  option,  according  to  their  original  title. 

If  the  legislature  has  the  power  to  authorize  a  guardian  to 
sell  the  lands  of  his  ward  for  the  payment  of  debts  or  the  re- 
investment of  the  proceeds,  the  power  must  exist  to  author- 
ize a  guardian  to  sell  a  part  of  his  ward's  plantation  as  a 
right  of  way,  for  the  consideration  of  the  erection  and  main- 
tenance of  a  railroad  station  on  the  land,  which,  in  actual 
valu(^,  is  a  fair  compensation  for  the  land  conveyed,  and 
which  will  be  to  the  benefit  and  not  to  the  injury  of  the  in- 
fant owner. 

There  is  no  deprivation  of  property  in  such  a  case,  but  the 
conversion  of  its  value  from  one  form  into  another.  Such  an 
arrangement  amounts  to  direct  compensation,  not  in  money, 
but  its  equivalent,  and  the  power  wisely  exercised,  as  it  seems 
to  have  been  in  this  case,  would  be  to  the  interest  of  the  minor. 

We  are  unable  to  perceive  any  sound  principle  of  constitu- 
tional law  upon  which  the  power  delegated  to  this  guardian, 
and  exercised  by  him  in  executing  this  deed,  has  been  violated 
or  disregarded. 

The  objection  that  no  notice  to  the  minor  is  provided  by  the 
statute  cannot  be  sustained.  It  is  settled  in  this  state  that 
notice  to  minors  is  not  necessary  in  proceedings  in  the  chan- 
cery court  for  the  sale  of  lands  derived  from  their  ancestor: 
Burrus  v.  Burrus,  56  Miss.  92;  Baily  v.  Fitzgerald^  56  Miss. 
578;  Johnson  v.  Cooper^  56  Miss.  608.  And  the  same  rule  was 
announced  by  the  supreme  court  of  the  United  States  in  i^ior- 
tntine  v.  Barton^  2  Wall.  210. 

The  question  is  simply  one  of  the  power  of  the  legislature 
to  authorize  the  guardian  to  convey  the  land,  and  in  none  of 
the  numerous  cases  of  the  class  to  which  this  belongs  has 
notice  to  the  minor  been  regarded  as  essential  in  any  respect. 

We  are  of  the  opinion  that  the  deed  executed  by  the  guar- 
dian in  this  case  is  legal  and  valid,  and  the  statute,  in  so  far  as 
it  authorizes  a  conveyance  of  the  minor's  land  for  a  distinct 
and  direct  consideration  which  is  a  fair  and  just  compensa- 
tion, whether  for  money  or  its  equivalent,  is  within  the  limits 
of  legislative  power. 

Whether  the  provision  of  the  statute  permitting  a  guardian 
to  release  the  damages,  and  convey  the  right  of  way  for  no  in- 
dependent consideration,  but  solely  in  expectation  of  indirect 
and  remote  benefits  flowing  or  resulting  from  the  construction 
of  the  road  as  an  improvement,  is  a  question  not  involved  ia 


April,  1892.]     Louisville  etc.  R'y  Co.  v.  Blythe.  607 

the  case  now  under  consideration,  and   upon  that  it  is  un- 
necessary to  intimate  an  opinion. 

From  tiiese  views,  it  follows  that  the  judgment  of  the  cir- 
cuit court  must  be  reversed,  and  the  cause  remanded. 


CORPORATIOKS  —  CONSOLIDATION  —  EFFECT  OF.  —  The  consolidatTon  of  two 
corporations  into  one  new  one  ends  their  separate  existence,  and  vests  all 
their  eflfects  and  franchises  in  the  new  company:  Indianapolis  etc.  Ji.  R.  Co. 
V,  Jonta,  29  Ind.  465;  95  Am.  Dec.  654;  McAIahan  v.  Mcn-rison,  16  Ind.  172; 
79  Am.  Dec.  418,  and  extended  note  425,  where  the  effect  of  consolida* 
tion  npon  the  property  of  the  previously  existing  corporations  is  discussed. 
The  consolidation  of  corporations  amounts  to  a  surrender  of  the  old  charters 
and  the  formation  of  a  new  corporation  oat  of  such  parts  of  the  old  as  enter 
into  the  new:  State  v.  Bailey,  16  Ind.  46;  79  Am.  Dec,  405.  The  legal  effect 
of  the  consolidations  of  two  or  more  corporations  is  a  perfect  amalgamation 
which  terminates  the  existence  of  the  consolidating  companies,  and  operates 
the  creation  of  a  new  one,  concentrating  in  one  corporation  the  members,  the 
property,  and  the  capital  stock  of  all:  Board  of  Adminittratora  v.  New 
Orleans  Oaa  etc.  Co.,  40  La.  Ann.  382;  People  r.  New  York  etc  R'y  Co.,  129 
N.  Y.  474. 

Railroads  —  Location  and  Maintenance  or  JStations.  —  A  railroad 
cannot  be  compelled  to  locate  stations  on  its  road  at  points  where  the  cost 
of  maintaining  them  will  exceed  the  profits  resulting  therefrom,  nor  allowed 
to  locate  them  so  far  apart  as  to  practically  deny  to  communities  on  its  road 
reasonable  access  to  its  use:  Mobile  etc  R.  R.  Co.  v.  People,  132  111.  5.')9;  22 
Am.  St.  Rep.  556,  and  note;  People  v.  CUcago  etc.  R'y  Co.,  130  111.  176.  Aa 
to  whether  agreements  to  locate  a  station  at  particular  point  on  the  line  of 
a  railroad  is  a  good  consideration  for  a  deed,  see  extended  note  to  Williamson 
V.  Chicago  etc  R.  R.  Co.,  36  Am.  Rep.  214,  215.  As  to  whether  such  aa 
•p;reement  is  a  good  consideration  for  a  railway  bonus  note,  see  Williams  r. 
Fort  Wmth  etc  R'y  Co.,  82  Tex.  553. 

GUABDIAN  AND   WaRD  —  FOWBR   OV  LeQISLATCRK   TO  AUTHORIZE  OUAK- 

DiAN  TO  Sell  Ward's  Realty.  — An  act  of  the  legislature  authorizing  guar- 
dians to  sell  the  lands  of  their  wards,  and  to  apply  the  proceeds  to  their 
maintenance  nnder  order  of  the  court,  is  not  unconstitntioual  as  encroaching 
upon  the  judicial  department  of  the  goyernment:  Stewart  T.  Oriffith,  33  Mo. 
13;  82  Am.  Deo.  148,  and  note.  The  power  to  exercise  guardianship  over 
the  estates  and  persons  of  infants  does  not  exist  in  the  legislature;  and  a 
special  act  authorizing  guardians  to  sell  lands  of  infant  wards  to  pay  the 
debts  of  the  latter's  ancestor  is  judicial  in  its  character,  and  nnconstitutiooalt 
/one*  V.  Perry,  10  Yerg.  59;  30  Am.  Dm.  430.  and  ootik 
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SVBSTAKTIAIi  PbRFOEMANCB   OF  BuiLDING   CONTRACT,    BeOOVERT  UPOK,  MAT 

BE  HAD  WHEN.  —  When  a  builder  has  in  good  faith  intended  to  comply 
with  a  building  contract,  and  has  substantially  done  so  to  such  an  extent 
that  the  defects  are  not  pervasive,  do  not  constitute  a  deviation  from  the 
general  plan  of  the  work,  and  are  not  so  essential  that  th%y  may  not  be 
remedied  without  diflBculty,  slight  defects,  caused  by  inadvertence  or  un- 
intentional omissions,  will  not  necessarily  prevent  a  recovery  of  the  con- 
tract price,  less  the  amount,  by  way  of  damages,  requisite  to  indemnify 
the  owner  for  the  expense  of  conforming  the  work  to  that  for  which  he 
contracted.  And  whether  or  not  there  has  been  a  substantial  perform- 
ance of  the  contract  is  usually  a  question  of  fact. 

IIOBFFITURE  FOR    DEFICIENCY   IN   WORK   DONE    UNDER  BuiLDINQ    CONTRACT 

CANNOT  BE  ASSERTED  BT  OwNER  WHEN. — When  it  is  provided  in  a 
building  contract  that  if  the  contractor  shall  at  any  time  during  the 
progress  of  the  work  refuse  or  neglect  to  supply  a  suflBciency  of  mate- 
rials or  workmen,  the  owner  may,  after  notice,  finish  the  work  and  de- 
duct the  expense  incurred  thereby  from  the  amount  of  the  contract 
price,  and  the  owner  avails  himself  of  this  privilege,  he  cannot  assert  a 
forfeiture  in  respect  to  the  deficiency  so  supplied  by  him,  bat  ia  simply 
entitled  to  deduct  the  expense  incurred. 
Abchitect's  Certificate,  Refusal  to  Give,  Unreason ablb  when.  — 
When,  by  the  terms  of  a  building  contract,  the  architect's  certificate  is  a 
condition  precedent  to  a  right  to  payment,  and,  after  the  work  has  been 
substantially  completed,  the  architect  refunes  to  give  a  certificate,  his 
refusal  is  unreasonable,  and  the  failure  to  obtaiu  it  will  not  bar  a  re- 
covery by  the  contractor. 

Action  to  recover  money  alleged  to  be  due  from  the  defend- 
ant for  work  done  on  his  building  by  John  Wadsworth  and 
Son,  and  to  which  plaintiffs  had,  by  transfer,  become  entitled. 
/ohn  R.  Stauchen  entered  into  a  contract  with  the  owner  to 
furnish  material  and  erect  the  building.     At  the  time  this 
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contract  was  made,  Stauchen  sublet  the  carpentry  work  of  the 
building  to  the  Wadsworths,  with  defendant's  knowledge  and 
assent.  The  acceptance  of  the  order  given  by  the  Wads- 
worths  to  the  plaintiffs  upon  the  defendant,  to  which  refer- 
ence is  made  in  the  opinion,  is  in  the  following  words:  — 

*'  This  order  is  accepted,  payable  out  of  the  balance  which 
may  be  due  Messrs.  Wadsworth  and  Son  when  the  building 
is  completed,  to  the  extent  of  such  unpaid  balance,  and  no 
more,  and  on  the  architect's  certificate  only. 

"  Max  L.  Gutmann." 

The  referee  directed  a  judgment  against  the  defendant  for 
$633.57,  with  interest  from  October  1,  1887.  Other  facts  ap- 
pear from  the  opinion. 

S.  D.  Bentley,  for  the  appellant. 

Charles  M.  Williams^  for  the  respondents. 

Bradley,  J.  The  acceptance  of  the  order  given  by  the 
Wadsworths  to  the  plaintiffs  upon  the  defendant  was  in  terms 
conditional,  and  payment  made  dependent  upon  completion 
of  the  building  and  on  the  architect's  certificate.  And  by  the 
contract  such  certificate  was  made  a  condition  precedent  to 
the  right  to  any  payments  upon  the  work.  No  such  certificate 
was  obtained  by  the  Wadsworths  or  the  plaintiffs  in  support 
of  the  demand  for  payment  of  the  amount  of  the  order,  or  any 
portion  of  it,  but  upon  application  made  to  him  November  29, 
1887,  by  one  of  the  plaintiffs  for  a  final  certificate  on  the 
work,  the  architect  put  his  refusal  in  writing  of  that  date  as 
follows:  — 

"Mr.  F.  p.  Crouch,  —  Replying  to  your  request  for  final 
certificate  on  the  Gutmann  contract,  I  regret  that  there  are  so 
many  tilings  which  are  imperfect  that  I  am  prevented  from 
•certifying  to  the  satisfactory  completion  of  the  work  under 
the  contract.  James  G.  Cutler,  Architect." 

The  parties  to  the  contract  by  it  made  the  architect's  cer- 
tificate essential  evidence  of  performance  and  of  the  right  to 
payment  founded  upon  it,  and  unless  its  production  was  in 
some  manner  waived,  or  its  necessity  otherwise  overcome  or 
obviated,  the  failure  to  obtain  it  constituted  a  bar  to  recovery 
by  the  plaintiffs:  Smith  v.  Brady,  17  N.  Y.  173;  72  Am.  Dec. 
442.  In  support  of  his  conclusions,  the  referee  found  that  the 
contractor,  Stauchen,  substantially  performed  the  work  on  his 
part,  and  that  on  his  adjustment  with  the  defendant  there 
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was  deducted  $199.55  for  defective  mason-work,  and  $1,300 
for  delay  from  April  1  to  August  8,  1887,  in  completing  the 
work;  and  that  the  Wadsworths  suhstantially  performed 
the  agreement  on  their  part,  though  in  some  particulars  their 
work  was  not  first-class,  Vjut  there  was  no  willful  or  intentional 
departure  on  their  part  from  the  terms  of  the  contract;  and 
that  such  defects  did  not  pervade  the  whole  work,  and  were 
"not  so  essential  that  the  object  which  the  parties  intended  to 
accomplish  was  not  accomplished."  He  also  found  that  the 
architect  refused  to  give  the  plaintiffs  a  certificate  for  final 
estimate,  and  upon  demand  refused  to  give  any  certificate, 
and  that  his  refusal  to  give  any  certificate  was  unjust  and 
unreasonable.  The  latter  may  have  been  supported  if  the  find- 
ing of  substantial  performance  was  warranted.  Both  proposi- 
tions are  challenged  by  the  defendant's  exceptions.  Since 
the  rule  of  exact  or  literal  performance  has  been  relaxed,  and 
recovery  may  be  founded  upon  substantial  performance,  that 
term,  in  its  practical  application  to  building  contracts,  has 
perhaps  necessarily  become  somewhat  indefinite,  otherwise 
than  that  the  builder  must  have  in  good  faith  intended  to 
comply  with  the  contract,  and  shall  substantially  have  done 
BO,  in  the  sense  that  the  defects  are  not  pervasive,  do  not  con- 
stitute a  deviation  from  the  general  plan  contemplated  for  the 
work,  and  are  not  so  essential  that  the  object  of  the  parties  in 
making  the  contract,  and  its  purpose,  cannot,  without  diffi- 
culty, be  accomplished  by  remedying  them.  Then  slight  de- 
fects caused  by  inadvertence  or  unintentional  omissions  are 
not  necessarily  in  the  way  of  recovery  of  the  contract  price, 
less  the  amount,  by  way  of  damages,  requisite  to  indemnify 
the  owner  for  the  expense  of  conforming  the  work  to  that  for 
which  he  contracted.  And  whether,  having  in  view  those 
guiding  considerations,  the  contractor  has  proceeded  in  good 
faith,  and  the  defects  are  slight  in  the  sense  applicable  to 
thnn  in  their  relation  to  the  work  as  a  whole,  are  usually 
quLoLiuiis  of  fact,  and  upon  their  determination  is  dependent 
the  disposition  of  that  of  substantial  performance:  Olacius  v. 
Black,  50  N.  Y.  145;  10  Am.  Rep.  449;  Phillip  v.  Oallant,  62 
N.  Y.  256;  Woodward  v.  Fuller,  80  N.  Y.  312;  Nolan  v. 
Whitney,  88  N.  Y.  648. 

In  the  present  case  the  defective  condition  of  the  carpenter- 
work  from  all  causes,  as  described  by  the  findings  of  the 
referee,  were  that  the  walls  of  the  building  settled  to  some 
extent,  thereby  atfecting  the  carpenter- work;  that  the  base- 
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boards  in  many  cases  parted  from  the  floor;  that  such  shrink- 
age of  the  boards  was  without  the  fault  of  the  Wadsvvorths  or 
the  material  furnished,  but  was  due  to  the  settling  of  the  walls 
and  partially  to  the  steam  heat;  that  the  materials  furnished 
by  them  were  according  to  the  terms  of  the  contract,  except 
that  of  the  shelving  in  closets  and  the  maple  flooring  for  the 
halls,  part  of  which  was  second-class  material.  These  facts 
have  some  evidence  for  their  support. 

The  referee  further  found  upon  the  subject  of  defects  in  the 
carpenter-work,  that  when  the  Wadsworths  stopped  work  in 
the  latter  part  of  July,  1887,  there  were  defects  in  their  work 
in  the  following  respects:  "In  the  bath-rooms,  in  the  hard- 
wood floors,  pieced  casings  on  windows  in  rear  of  building, 
defective  hand-rail  on  front  stairs,  molding  in  some  portions 
of  the  building  not  properly  smoothed  before  oiling,  imperfect 
painting  on  the  front  of  the  building";  and  further,  that  on 
the  defendant's  three  days'  notice  provided  by  the  contract, 
and  given  on  July  30,  1887,  to  the  contractor  to  provide 
materials  and  workmen  to  complete  the  work,  the  defendant 
employed  to  remedy  the  defects  one  Pike,  a  carpenter,  whose 
work  upon  the  building  was  "fixing  the  doors  so  they  would 
latch,  and  windows  so  they  would  slide,  fixing  covers  on  wash- 
trays,  fixing  back  stairs,  being  defects  principally  due  in  part 
to  poor  workmanship,  and  in  part  to  settling  of  the  building; 
that  the  front  of  the  building  was  repainted  by  men  employed 
by  Pike,  the  original  job  having  been  a  poor  one,  showing 
spots,  and  in  some  cases,  when  Pike's  repairing  made  it  neces- 
sary, additional  coats  of  oil  were  put  on  the  .building  in  the 
interior";  and  that  the  fair  value  of  the  labor  and  materials 
necessary  to  remedy  and  make  good  the  defective  and  omitted 
work  covered  by  the  specifications  performed  by  Pike  and  his 
painter  was  $439.29. 

The  referee  then  proceeded  by  his  findings  to  state  that  the 
defective  work  covered  by  the  specifications,  and  not  remedied 
by  Pike,  consisted  of  "  maple  flooring  in  the  halls,  in  which 
some  cases  second-class  material  was  used,  and  the  floort 
themselves  in  some  cases  present  an  uneven  surface,  caused 
by  settling  of  the  building.  The  window-frames  in  rooms  in 
the  rear  of  the  building  were  not  set  to  correspond  in  height 
with  the  doors  in  said  rear  rooms,  and  the  hand-rail  on  front 
stairs  was  patched,  and  there  was  defective  work  in  the  bath- 
rooms, window-casings,  and  closet  shelves,  but  the  said  defect! 
do  not  prevent  the  use  of  the  building  for  the  purposes  in- 
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tended."  And  that  the  fair  value  of  the  labor  and  materials 
necessary  to  remed}''  such  defective  work  not  remedied  by 
Pike  and  his  painter  was  $205.  He  also  found  that  the 
Wadsworths  failed  to  provide  iron  transom-guards  for  rear 
doors  and  iron  registers  for  front,  for  which  deduction  of 
twelve  dollars  should  be  made.  And  he  added  that  when 
Pike  had  completed  his  work  before  mentioned,  and  on  or 
about  September  21,  1887,  the  defendant  took  and  has  since 
remained  in  possession  of  the  building  and  has  rented  por- 
tions of  it  to  tenants.  Although  there  is  a  conflict  in  the  evi- 
dence in  respect  to  some  of  such  findings,  there  is  in  the- 
record  some  evidence  tending  to  support  all  of  them,  and  for 
the  purposes  of  this  review  they  must,  therefore,  be  deemed 
conclusive  of  the  facts  so  found  by  him. 

While  the  condition  of  the  carpenter-work  when  the  Wads- 
worths  left  it  in  July  was  such  as  to  indicate  defects  and 
omissions,  the  correction  of  which  would  cost  $656.29,  it  may 
be  observed  that  such  defects  upon  such  estimate  of  the  cost 
to  the  amount  of  $439.29  were  remedied  through  the  action  of 
the  defendant  taken  pursuant  to  his  right  reserved  by  the 
contract,  to  furnish  materials  and  workmen  to  proceed  with 
the  work  and  charge  the  expense  to  the  contractor  upon  the 
failure  of  the  latter  to  do  it  in  on  three  days'  notice  to  him  to 
that  effect.  This  work  having  been  done  by  the  defendant  in 
the  exercise,  by  his  election,  of  such  right,  he  cannot  effect- 
ually assert  forfeiture  in  respect  to  the  deficiency  so  supplied, 
but  the  Wadsworths  were  entitled  to  the  benefit  of  the  work 
thus  produced,  and  were  chargeable  to  the  defendant  for  the 
amount  of  the  expense  incurred  by  him  in  doing  it:  Murphy 
V.  BucJcvian,  66  N.  Y.  297.  When  the  application  for  the 
architect's  certificate  was  made,  this  work  had  been  done  and 
the  defects  in  the  work  to  that  extent  removed,  and  in  other 
respects  the  work  could  then  have  been  made  to  conform  to 
the  specifications  by  the  appropriation  to  that  purpose  of  the 
sum  of  $216.71.  This  was  the  situation  when  the  architect 
was  requested  by  the  plaintiffs  to  make  certificate  for  pay- 
ment of  final  estimate.  If  the  work  was  then  substantially 
performed  as  found  by  the  referee,  the  conclusion  was  war- 
ranted that  the  refusal  of  the  architect  to  give  any  certificate 
was  unreasonable  in  the  legal  sense  applicable  to  it  for  the 
purposes  of  relief:  Nolan  v.  Whitney,  88  N.  Y.  648. 

The  amount  of  damages  for  want  of  strict  performance  was 
not  such  as  to  necessarily  defeat  the  claim  of  substantial  per- 
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formance:  Phillip  v.  Gallant,  62  N.  Y.  256.  The  cost  of  com- 
pletion of  work  by  remedying  defects  or  supplying  omissions 
in  it  to  meet  the  requirement  of  a  contract  may  be  so  great  as 
to  preclude  the  conclusion  of  substantial  performance. 

In  Flaherty  v.  Miner,  123  N.  Y.  382,  where  the  damages 
allowed  were  upwards  of  seventeen  per  cent  of  the  contract 
price,  the  court  suggested  (without  deciding)  that  if  it  had 
appeared  "  without  dispute  that  such  a  substantial  portion  of 
the  work  remained  undone,  and  objection  had  been  properly 
taken,  it  may  well  be  that  the  plaintiff  could  not  have  recov- 
ered upon  the  theory  of  a  substantial  performance."  It  is 
suggested  that  it  was  not  within  the  province  of  the  architect's 
duty  to  make  deductions  for  defective  work,  or  to  determine 
what  less  than  exact  or  full  completion  of  the  work,  accord- 
ing to  the  contract,  was  such  substantial  performance  as  to 
permit  recovery.  That  may  be  true  in  such  sense  that  the 
refusal  of  a  certificate  may,  on  his  part,  have  been  without 
purpose  to  deny  to  the  contractor  that  to  which  he  may  have 
been  entitled,  and  yet  it  may  be  determined  on  trial  that  the 
certificate  was  unreasonably  withheld.  The  considerations  of 
good  faith  on  the  part  of  the  contractor  bearing  upon  the 
question  whether  the  defective  work  was  willful  or  uninten- 
tional and  inadvertent  the  architect  may  not  be  willing  to 
determine.  But  if  he  gives  a  certificate  founded  upon  final 
estimate  that  the  work  is  substantially  performed,  the  right 
to  abate  recovery  for  defects  in  the  work  is  not  necessarily 
defeated. 

In  Phillip  v.  Gallant,  62  N.  Y.  257,  where  the  contract  price 
of  the  work  was  $865.11,  and  the  damages  allowed  for  defective 
work  was  $75,  the  question  of  substantial  performance  was 
held  to  be  one  of  fact,  and  the  amount  of  damages  was  not 
treated  as  inconsistent  with  the  conclusion  to  that  effect.  And 
see  Van  Clief  v.  Van  Vechten,  130  N.  Y.  571. 

The  rule  of  substantial  performance  should  not  be  extended 
beyond  the  purpose  in  view  when  the  relaxation  of  the  strict 
performance  was  adopted,  which  was  founded  upon  equitable 
considerations  in  furtherance  of  justice,  and  made  applicable 
to  cases  of  honest  intention  of  contractors  to  fairly  perform 
their  contracts,  and  who  shall  in  the  main  have  done  so,  with 
only  slight  defects  or  omissions  inadvertently  and  unintention- 
ally caused  and  appearing  in  the  work.  The  present  is  a  case 
not  free  from  difficulty  in  that  respect,  —  not  less  so  in  the  ex- 
tent of  the  deficiencies  than  in  the  character  of  some  of  them. 
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The  fact  that  the  windows  in  the  rear  of  the  building  were  not 
in  align  with  the  doors,  and  were  differently  cased,  were  fea- 
tures not  in  accordance  with  the  specifications,  and  would  seem 
to  have  been  apparent  to  observation  reasonably  diligent.  Yet 
the  Wadsworths  testify  to  the  effect  that  they  supposed  that 
they  had  completed  the  carpentry  work  according  to  the  con- 
tract. The  inference  was  permitted,  as  the  result  showed, 
that  they  may  have  placed  too  much  reliance  upon  the  care 
and  skill  of  their  employees.  And  it  does  not  appear  that 
their  attention  was,  by  the  defendant  or  his  architect,  called 
during  the  progress  of  the  work  to  those  defects  in  such  win- 
dows and  casings,  although  payments  were  from  time  to  time 
made  upon  the  certificates  of  the  latter  to  those  contractors. 
The  referee,  however,  was,  by  stipulation  of  the  parties,  given 
the  opportunity,  which  he  made  available,  of  viewing  the 
premises  and  making  personal  inspection  of  the  work,  and  he 
may  have  acquired  such  aid  in  considering  the  evidence  of 
the  witnesses  as  might  thus  be  afforded  him.  And  it  cannot 
now,  in  view  of  the  evidence,  and  against  his  findings,  be  held, 
as  matter  of  law,  that  the  defects,  or  any  of  them,  were  will- 
fully caused  or  permitted  by  the  contractors.  Whatever  view 
we  may  have  taken  of  the  weight  of  evidence  on  the  questions 
of  fact  upon  the  subject,  those  findings  in  that  respect  approved 
by  the  court  below  must  be  deemed  conclusive  on  this  review. 
The  time  within  which  the  contractor  undertook  to  perform 
the  work  was  an  essential  element  in  the  contract,  which  pro- 
vided for  stipulated  damages  at  the  rate  of  ten  dollars  per  day 
for  the  period  of  delay  in  that  respect  arising  from  his  act  or 
default,  subject,  however,  to  the  right  to  such  extension  of 
time  as  might  be  rendered  reasonable  by  strike  of  workmen, 
to  whose  demands  the  contractor  was  not  required  to  yield. 
In  the  settlement  made  by  the  defendant,  through  his  archi- 
tect, with  the  original  contractor,  damages  at  such  rate  were 
allowed  to  defendant  for  delay  for  the  entire  time  from  April 
1  to  August  8,  1887,  when  such  settlement  was  made.  And 
no  claim  of  that  character,  up  to  that  time,  arises  in  this  ac- 
tion. It  seems  that  the  carpenter-work  which  the  subcon- 
tractors undertook  to  perform  was  not  made  the  subject  of 
that  settlement,  but  was  eliminated  from  it.  And  assuming 
that  any  delay  in  such  work  subsequent  to  that  time,  and  prior 
to  the  time  the  possession  of  the  building  was  made  available 
to  the  defendant,  was  properly  the  subject  of  consideration  in 
the  present  action,  the  question  arises,  whether  any  and  what 
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amount  of  damages  for  that  cause  are  chargeable  by  way  of 
abatement  of  the  alleged  claim  of  the  plaintiff.  The  work 
which  the  defendant,  following  the  three  days'  notice  before 
mentioned,  caused  to  be  performed  was  not  completed  until 
about  the  21st  of  September,  1887,  when  he  took  possession  of 
the  building.  Thus  intervened  a  period  of  upwards  of  forty 
days  after  the  time  up  to  which  the  matter  of  delay  had  been 
adjusted  with  the  original  contractor.  The  referee  has  found 
that  the  subcontractors  were  delayed  in  the  work  two  or  three 
weeks  by  a  strike  of  workmen,  four  or  five  days  awaiting  the 
decision  of  the  defendant  in  respect  to  certain  specified  work, 
and  that  they  were  hindered  and  delayed  by  the  plumbers  at 
various  times,  covering  a  period  of  thirty  days.  He  also  found 
that  they  performed  some  extra  work,  amounting  to  $260,  the 
time  occupied  in  doing  which  does  not  appear.  The  plumbers 
did  their  work  under  a  contract  with  defendant  independent 
of  his  contract  with  Stauchen.  In  view  of  those  facts  taken 
as  true,  and  which  there  is  some  evidence  tending  to  prove, 
it  would  seem  that  delay  in  the  carpenter-work  for  a  time 
at  least  equal  to  that  from  August  8th  to  September  2l8t  did  not 
"  arise  from  any  act  or  default  on  the  part  of  the  "  contractors; 
and  the  conclusion  was  permitted  that  the  defendant  in  such 
settlement  was  allowed  all  he  became  entitled  to  on  account 
of  the  delay  in  the  work.  We  have,  for  the  purposes  of  this 
question  of  delay,  treated  the  work  before  referred  to,  which 
the  defendant  caused  to  be  done,  the  same  as  if  the  subcon^ 
tractors  had  performed  it  themselves,  and  taken  the  same 
time  that  was  occupied  in  its  performance  by  the  person  era- 
ployed  by  the  defendant  for  that  purpose. 

There  were  so  trie  other  matters  made  the  subject  of  contro- 
versy, and  to  which  the  defendant's  exceptions  call  attention, 
but  upon  careful  examination  of  the  record  it  is  found  that 
none  of  the  findings  or  refusal  to  find  of  the  referee  are  wholly 
unsupported  by  evidence.  None  of  the  exceptions  seem  to 
have  been  well  taken. 

The  judgment  should  be  affirmed. 

FoLi-ETT,  C.  J.  (dissenting).  The  prevailing  opinion  goes 
further  than  any  previous  judgment  has  gone  in  the  direction 
of  holding  that  the  question  of  "substantial  performance"  la 
always  one  of  fact. 

Generally  the  question  is  one  of  fact,  but  so-called  perform- 
ance may  be  so  partial  or  defective  that  it  is  the  duty  of  the 
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court  to  decide,  as  a  matter  of  law,  that  the  contract  has  not 
been  so  far  performed  as  to  entitle  the  plaintiff  to  recover 
upon  it.  In  my  opinion,  the  defective  performance  found  by 
the  referee  is  sufficient  to  defeat  a  recovery  on  this  contract^ 
and  besides,  the  undisputed  evidence  does  not  tend  to  support 
the  finding  or  conclusion  of  substantial  performance. 

The  tendency,  called  equitable,  of  courts  to  relieve  persons 
from  the  performance  of  engagements  deliberately  entered 
into,  and  in  legal  effect  to  make  for  litigants  new  contracts 
which  they  never  entered  into,  and  which  it  cannot  be  sup- 
posed they  ever  would  have  entered  into,  has  been  and  is 
being  carried  to  a  length  v/hich  cannot  be  justified  in  reason. 

1  think  the  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 


Building  Contracts  —  Substantial  Performance.  — The  equitable  doc- 
trine that  a  substantial  performance  of  the  terms  of  a  contract  ia  sufiBcient 
in  equity  (Reea  v.  Smith,  1  Ohio,  124;  13  Am.  Dec.  599;  Menicke  v.  Folk,  61 
Wis.  623;  50  Am.  Rep.  157)  has  always  been  deemed  peculiarly  applicable 
to  the  case  of  a  building  contract.  As  the  execution  of  the  work  requires 
a  considerable  time,  and  the  operations  are  carried  on  under  a  more  or  less 
strict  supervision  on  the  part  of  the  contractee  or  his  agents,  there  is  usually 
ample  opportunity  given  for  drawing  attention  to  defects  and  allowing  the 
contractor  to  remedy  them  by  timely  alterations.  Therefore  it  is  very  gen- 
erally held  that,  if  there  is  an  honest  eflPbrt  to  perform  the  contract  according 
to  the  letter,  and  it  is  sul)stantially  fulfilled,  the  builder  is  entitled  to  the 
reward  of  his  labor,  altliough  he  may  not  in  every  instance  have  complied  with 
its  terms  literally:  Linch  v,  Paris  Lumber  etc  Co.,  80  Tex.  23.  In  such  cases, 
fhe  contractor  is  entitled  to  recover  the  contract  price,  less  the  damages  suf- 
fered by  the  failure  of  complete  performance:  Flaherty  v.  Miner,  123  N.  Y. 
382;  Gallagher  v.  Sharplexs,  134  Pa.  St.  134;  Moore  v.  Garter,  146  Pa.  St.  492; 
Leeds  v.  Litde,  42  Minn.  414;  ^tna  Iron  etc.  Works  v.  Kosmth  Gounty,  79  Iowa, 
40.  If  a  portion  of  the  building  is  so  defective  that  a  temporary  loss  of  the 
use  of  the  premises  is  involved,  such  loss  is  an  element  of  the  damages  recover- 
able: White  V.  McLaren,  151  Mass.  553.  The  general  doctrine  is,  however,  sub- 
ject to  the  qualifi'''tion  that  the  contractor  is  not  entitled  to  recover  when 
the  omissions  or  (l"p  ntures  from  the  contract  are  intentional,  and  so  sub- 
stantial as  not  to  bj  capable  of  remedy,  and  an  allowance  out  of  the  contract 
price  would  not  give  the  owner  essentially  what  he  contracted  for.  In  such  a 
case  the  mere  fact  that  the  building  remains  on  the  land,  and  the  owner  enjoys 
the  benefit  of  it,  he  having  no  option  to  reject  it,  is  not  such  an  acceptance  aa 
will  imply  a  promise  to  pay  for  it,  notwithstanding  the  non-performance  of  the 
special  contract:  Elliott  v.  CnUlwell,  43  Minn.  357.  Whether  a  contract  has 
been  substantially  performed  is  a  question  of  fact:  Harlan  v.  Stiifflebeem,  87 
Cal.  508;  but  the  question  should  not  be  submitted  to  the  jury,  unless  the 
plaintiff  presents  a  case  disclosing  no  willful  omission  or  departure  from  the 
terms  of  the  contract:  Oillenpie  Tool  Co.  v.   Wilson,  123  Pa.  St.  19, 

Buildi.no  Contkacts  —  Right  of  Owner  to  Complete  the  Rutldinq 
OH  Default  of  Contractor.  —  Where  the  contract  provides  that  if  the 


May,  1892.]  Smith  v.  Smith.  617 

owner  fails  to  comply  with  the  conditions  thereof,  the  architect  should  be 
entitled  to  take  possession  of  the  building,  this  right  does  not  depend  upon 
the  mere  arbitrary  discretion  of  the  architect:  White  v.  Harrigan,  41  Minn. 
414.  If  the  contractor  is  delayed  in  the  performance  of  the  work  by  the  un- 
reasonable refusal  of  the  architect  to  certify  that  certain  installments  are  due, 
and  consequently  fails  to  complete  the  contract  in  the  time  specified,  the 
owner  will  be  considered  to  have  failed  to  perform  on  his  part,  and  so  not  in 
a  position  to  terminate  the  contract  and  complete  the  work,  and  he  cannot 
refuse  to  pay  the  value  of  the  work  done  and  materials  furnished:  Wiight  v. 
Heusens,  133  N.  Y.  29S.  Where  the  owner  thus  reserves  the  right  of  com- 
pleting the  work  on  default  of  the  contractor,  and  stipulates  that  he  may 
deduct  the  expenses  from  the  contract  price,  or  the  unpaid  residue  thereof, 
and  account  to  the  contractor  only  for  the  excess  thereof,  no  action  will  lie 
in  favor  of  the  contractor,  if  the  expenses  incurred  in  completing  the  house 
exceed  the  balance  due  to  the  contractor:  Hewlett  v.  Alexander,  87  Ala.  193. 
Building  Contkacts  —  Architects'  Certificates.  —  An  agreement  in  a 
building  contract  that  there  shall  be  no  liability  to  pay  for  work  except  upon 
the  arcliitects'  certificates  is  valid;  but  if  such  certificates  are  arbitrarily  and 
dislioiiestly  withheld,  the  builder  may  recover  on  showing  the  fact  that  he 
has  perforir.ed  the  contract  according  to  its  terms:  Bentley  v.  Davidson,  74 
Wis.  420;  Thomas  v.  Stewart,  132  N.  Y.  580;  Flaherty  v.  Miner,  123  N.  Y. 
3S2;  Linch  v.  Paris  Lumber  etc  Co. ,  80  Tex.  23.  The  facts  that  payments  have 
been  made  from  time  to  time,  without  requiring  strict  performance  of  such  con- 
ditions, will  not  be  held  as  a  waiver  thereof:  Brown  v.  Winehill,  3  Wash.  524. 
And  if  the  certificate  must  be  to  the  effect  that  "  the  work  is  done  in  strict 
accordance  with  drawings  and  specifications,  and  that  the  architect  considers 
the  payment  properly  due,"  a  mere  order  signed  by  the  architect,  addressed 
to  the  owner,  requesting  him  to  pay  a  given  sum  to  the  contractor,  will  not 
conclude  the  owner:  Michaelis  v.  Wolf,  136  111.  68.  Where  the  work  is  to  be 
paid  for  in  installments,  and  the  time  when  the  contract  is  to  be  completed 
is  stated,  but  the  agreement  specifies  neither  the  time  when  nor  the  con- 
tingency upon  which  the  several  installments  become  due,  except  that  the 
last  is  to  be  paid  at  the  date  assigned  for  the  completion  of  the  work,  the 
installments  will  become  due,  respectively,  when  such  proportion  of  the  work 
is  performed  as  the  particular  installment  bears  to  the  whole  contract  prices 
m-iykt  V.  Beusenay  133  N.  Y.  298. 


Smith  v.  Smith. 

[184  New  Yoek,  62.] 
NBaLTOKNT  Omission  to  Read  Deed  before  Signing  It  not  Bar  to 
Equitable  Keuet  when. — Where  an  aunt,  in  whose  afi"ection  and 
care  for  their  welfare  her  nephews  and  niece  confide,  and  her  attorney, 
whom  they  know  and  respect,  present  to  them  for  execution  a  deed  ol 
land,  falsely  representiug  to  them  that  it  is  an  instrument  simply  em- 
powering her  to  collect  the  rents,  when  in  fact  it  is  a  deed  of  bargain 
and  sale  conveying  the  land  to  her,  and  tliey,  relying  upon  such  repre- 
eentations,  execute  the  deed  without  reading  it,  their  omission  to  read 
the  deed  before  signing  it  will  not  defeat  their  right  to  equitable  relief. 
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an(1  to  Tiave  the  deed  set  aside.  The  law  does  not,  in  snch  a  case,  im> 
pute  inexcusable  negligence  to  an  omission  of  vigilance  and  care  which 
is  procured  by  the  fraud  of  the  wrong-doer. 

Action  to  have  a  deed  of  real  estate  from  the  plaintiffs  to 
the  defendant  adjudged  void,  its  cancellation  directed,  and 
plaintiffs  and  their  sister  adjudged  te  be  seised  of  the  land 
described  therein.     Other  facts  are  stated  in  the  opinion. 

Edward  W.  S.  Johnston,  for  the  appellant. 

Horace  Graves,  for  the  respondents. 

Landon,  J.  April  24,  1880,  the  plaintiffs,  together  with 
their  sister  Mary,  executed  and  delivered  to  the  defendant, 
their  aunt,  Margaret  Smith,  a  deed  of  bargain  and  sale  of  the 
premises  described  in  the  complaint  for  the  unpaid  nominal 
consideration  of  one  dollar. 

The  plaintiffs  and  their  sister,  Mary  Ann  Smith  Madden, 
were  the  sole  heirs  of  their  mother,  Hannah  Smith,  who  died, 
in  1876,  intestate.  Hannah  Snaith  and  the  defendant  were 
Bisters,  and  with  their  brother,  Anthony,  said  to  be  an  alien 
and  residing  in  Ireland  (but  whose  rights  are  not  here  in- 
volved), were  the  sole  heirs  of  their  sister  Ann  McCool,  who 
died  in  the  city  of  Brooklyn,  in  1875,  intestate,  seised  as  owner 
in  fee  of  the  premises  in  question. 

Thns,  at  the  date  of  the  conveyance,  the  plaintiffs  were  ten- 
ants in  common  with  the  defendant  and  with  their  sister,  and 
possibly  with  their  uncle,  Anthony,  of  the  premises. 

The  trial  court  found  "  that  on  or  about  the  twenty-fourth 
day  of  April,  1880,  the  defendant  and  one  Tilton,  an  attorney 
at  law,  at  the  request  of  the  defendant,  presented  to  the  plain- 
tiffs and  said  Mary  Ann  Smith  Madden  (their  sister),  for  sig- 
nature and  execution,  a  deed  of  bargain  and  sale  conveying 
said  real  property  to  the  defendant;  that  on  the  presentation 
of  said  deed  to  the  plaintiffs  the  said  defendant  and  the  said 
Tilton  knowingly  and  falsely  represented  to  the  plaintiffs  that 
the  said  deed  was  an  instrument  which  gave  the  defendant 
only  the  power  to  collect  the  rents  of  said  property,  and  by 
said  representation,  to  said  Tilton  and  defendant  known  to  be 
false,  induced  said  plaintiffs  to  sign  said  instrument  without 
reading  it;  that  plaintiffs  signed  and  executed  said  deed  with- 
out reading  it,  relying  on  the  representations  of  said  Tilton  and 
defendant,  Smith,  and  believing  it  as  represented  as  aforesaid 
to  be  only  a  power  of  attorney  to  collect  rents,  and  relying  on 
the  professional  knowledge  of  said  Tilton  and  the  affection 
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and  good-will  of  the  defendant  as  their  aunt,  and  that  the 
defendant  and  said  Tilton  conspired  to  deceive  the  plaintififB 
and  fraudulently  to  induce  them  to  sign  and  execute  said 
deed  to  defraud  the  plaintiffs  of  their  title  to  and  interest  in 
said  property  as  heirs  at  law  of  their  mother,  Hannah  Smith." 

The  appellant  excepts  to  these  findings  as  without  support 
in  the  evidence  and  contrary  to  the  evidence.  The  exceptions 
are  not  well  taken.  The  representations  as  found  were  dis- 
tinctly testified  to  by  the  plaintiff's. 

It  appears  that  upon  the  death  of  the  plaintiffs'  mother  in 
1876  the  defendant  took  sole  charge  of  the  premises  and  col- 
lected the  rents.  Plaintiffs'  father  had  long  been  dead,  and 
the  defendant,  their  aunt,  who  had  no  children  of  her  own, 
took  the  plaintiff  Robert  and  his  sister,  Mary,  both  then  mi- 
nors, to  her  home  and  provided  for  them.  Defendant's  hus- 
band afterwards  furnished  Robert  employment.  The  plaintiff 
Thomas  provided  for  himself,  and  lived  apart. 

Although  the  trial  court  found  that  the  defendant  did  not 
stand  in  loco  parentis  to  the  plaintiffs,  the  court  could  collect 
from  the  evidence  that  the  plaintiffs  were  grateful  for  the 
motherly  offices  she  had  rendered  them,  and  for  her  care  for 
their  welfare,  and  that  they  confided  in  her  affection  for 
them.  At  the  time  of  the  execution  of  the  deed,  Robert  was 
twenty-three  years  of  age  and  Thomas  twenty-seven.  Just 
what  their  rights  were  in  the  premises  they  did  not  know,  but 
as  their  aunt  had  no  children,  it  is  not  diflBcult  to  believe  the 
testimony  of  one  of  the  plaintiffs  that  he  supposed  "there 
might  be  something  when  the  old  folks  died." 

The  plaintiffs  knew  and  respected  the  attorney  who  accom- 
panied the  defendant.  Under  such  circumstances,  the  testi- 
mony of  the  plaintiffs,  that  they  did  not  distrust  their  aunt,^ 
and  were  willing  to  comply  with  the  request  they  understood 
her  to  make,  is  credible.  That  she  should  have  the  legal 
power  to  collect  the  rents  seems  reasonable;  but  that  they 
should  give  their  interest  in  this  property  to  their  aunt,  or 
that  she  should  ask  them  to  do  so,  seems  not  to  have  occurred 
to  their  minds.  True,  they  were  able  to  read,  and  might  have 
read  the  instrument  if  they  had  wished  to  do  so.  They  had 
intelligence  enough  to  understand  the  effect  of  the  deed  if 
they  had  read  it,  but  the  circumstances  under  which  they 
were  approached,  and  the  representations  made,  and  their 
relations  to  their  aunt  and  confidence  in  her,  put  them  off 
their  guard,  if  indeed  it  could  have  occurred  to  them  to  be 
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on  their  guard  against  her.    They  were  thus  prevented  from 
reading  the  instrument. 

The  learned  counse'l  for  the  defendant  cites  numerous  cases, 
mostly  from  other  states,  to  support  his  contention  that  plain- 
tiffs* negligence  in  not  reading  the  deed  defeats  their  appeal 
to  equity  to  relieve  them  from  it.  The  law  of  this  state,  as 
stated  in  Albany  City  Sav.  Inst.  v.  Burdick,  87  N.  Y.  40,  is  not 
so  harsh  as  in  some  of  the  cases  cited. 

It  does  not,  in  cases  like  this,impute  inexcusable  negligence 
io  that  omission  of  vigilance  and  care  which  is  procured  by 
the  fraud  of  the  wrong-doer. 

Negligence  is  not  an  apt  term  to  define  the  plaintiffs'  share 
in  the  transaction.  The  plaintiffs'  action  or  omission  was  the 
tiatural  result  of  their  relations  with  the  defendant,  the  im- 
pulse of  their  affection  and  confidence.  They  were  prompt 
to  confer  the  favor  the  words  of  their  aunt  seemed  to  solicit. 
Her  request  excited  no  suspicion,  and  they  entertained  none. 
What  she  asked  they  thought  was  right  because  it  was  she 
that  asked  it,  and  because  she  was  supported  by  the  attorney, 
whom  they  respected,  and  whose  presence  and  participation 
were  the  assurance  that  ij;  was  legally  right. 

In  the  case  cited,  the  defendant  was  sought  to  be  charged 
with  the  deficiency  in  foreclosure  because  of  a  clause  in  her 
<ieed  from  the  mortgagor  reciting  the  mortgage,  and  that  she 
assumed  it  and  agreed  to  pay  it.  She  alleged  and  offered  to 
prove  that  she  had  not  assumed  or  agreed  to  pay  it,  and  that 
her  grantor,  to  whom  she  intrusted  the  preparation  of  the 
deed,  had  fraudulently  procured  the  clause  to  be  inserted,  and 
that  she  accepted  the  deed  without  knowledge  of  the  existence 
of  the  clause.  The  general  term  held  that  her  failure  to  ex- 
amine the  deed  and  know  its  contents  was  such  negligence 
as  defeated  her  prayer  for  relief  against  the  covenant,  but  this 
court  reversed  the  judgment.  The  court  said  the  defendant 
*'  was  not  bound  to  assume  that  he  [the  grantor]  was  prac- 
ticing a  fraud  upon  her  or  representing  a  falsehood,  and  she 
•cannot  be  charged  with  negligence  in  believing  confidently 
that  he  was  acting  in  good  faith  and  telling  the  truth." 

In  that  case  the  grantee  was  dealing  at  arm's-length  with 
the  grantor,  witliout  any  peculiar  circumstances  tending  to  lull 
vigilance  or  care,  such  as  fortify  this  case. 

The  defendant  excepted  to  several  refusals  of  the  court  to 
find  as  requested.  Some  of  the  propositions  of  fact  requested 
were  established  by  uncontradicted  evidence.     But  a  careful 
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examination  leads  to  the  conclusion  that  these  facts  were  not 
pertinent  to  any  of  the  issues,  and  if  found  as  requested^ 
could  not  properly  affect  the  result. 

There  was  no  reversible  error  in  the  refusal. 

The  judgment  should  be  affirmed,  with  costs. 


Reformation  of  Writtbn  Instruments  on  thb  Ground  of  MnrAKKt 
See  note  to  Miles  v,  Stevens,  45  Am.  Dec.  631-634.  Aa  a  general  rule,  miB- 
take  in  a  written  instrument  is  not  a  ground  for  relief,  unless  the  mistake  i» 
mutual:  Bensonv,  Markoe,  37  Minn.  30;  5  Am.  St.  Rep.  816;  Sawyer  v.  Hovey,. 
3  Allen,  331;  81  Am.  Dec.  659;  Bodwell  v.  HecUon,  40  Kan.  36;  De  Voin  r.  De 
Voin,  76  Wis.  66;  the  ground  of  relief  in  such  cases  being  that  the  instru- 
ment fails  to  express  the  intention  which  the  parties  had  in  making  the 
contract  which  it  purports  to  contain:  Minot  v.  TUtortt  64  N.  H.  371.  Ao< 
cordingly,  ignorance  of  a  stipulation  in  a  contract,  on  the  part  of  one  of  the 
parties,  does  not  constitute  a  ground  for  relief,  where  the  mistake  is  to  be 
ascribed  solely  to  his  own  carelessness  or  inattention,  and  there  is  no  evidence 
that  he  was  misled  by  a  misrepresentation  or  concealment  of  the  facts:  Robert' 
ton  V.  Sviith,  1 1  Te^.  211 ;  60  Am.  Dec.  284.  Thus  the  mere  fact  that  the  insured 
did  not  know  that  his  policy  contained  a  certain  provision  is  not  ground  for 
reformation:  McCormick  v.  Oi-ieni  Im.  Co.,  86  Cal.  260.  Nor  will  the  court,  in 
the  absence  of  mutual  mistake,  fraud,  or  concealment,  grant  reformation  of 
an  instrument,  where  the  plaintiff  executed  it  without  reading  it,  the  instru- 
ment having  been  sent  to  him  by  his  attorney,  and  he  supposing  it  was  a 
copy  of  a  different  one  previously  executed  by  him:  Kennerty  v.  Etivoan  Phot' 
pkaie  Co.,  21  S.  C.  226;  53  Am.  Rep.  669.  And,  generally,  equity  will  not 
relieve  on  the  ground  of  ignorance  of  facts  which  the  party  could  have  ascer- 
tained by  the  exercise  of  due  diligence:  FaJiie  v.  Pressey,  2  Or.  23;  80  Am. 
Dec.  401;  Wier  v.  Johns,  14  Col.  493.  But  an  instrument  will  be  reformed, 
when,  by  the  fraud  of  one  of  the  parties  to  it,  the  language  inserted  in  it  is 
materially  different  from  that  agreed  upon:  Koona  v.  BlatUon,  129  Ind.  383. 
In  May  V.  San  Antonio  etc.  Co.,  83  Tex.  502,  the  rule  was  said  to  be,  that 
no  relief  can  be  granted  on  account  of  a  mistake  entirely  unilateral,  unless 
fraud  was  involved;  and  the  principle  was  applied  to  a  case  in  which  it  was 
sought  to  correct  a  deed,  the  terms  of  which  were  clear,  and  understood  by 
the  grantee  to  express  the  agreement,  while  the  grantor  had  ample  means  of 
uuder^Lauding  it  before  executing.  But  in  Pennybacker  v.  Laidley,  33  W. 
Va.  624,  the  court  seems  to  intimate  that  if  there  is  a  strong,  dear,  and  con- 
vincing  proof  of  mistake,  relief  may  be  granted,  even  where  no  fraud  or  de- 
ception has  been  practiced,  and  where  a  person  of  ordinary  intelligence,  who 
can  read,  has  deliberately  executed  a  deed,  in  which  the  mistake  is  alleged 
to  have  been  made.  This  statement  of  the  doctrine,  however,  seems  to  be 
scarcely  justified  by  the  authorities,  which,  we  think,  will  be  found  to  deny 
relief  under  such  circumstances,  unless  the  mistake  is  accompanied  by  fraad, 
or  by  some  abuse  of  fiduciary  or  quasi  fiduciary  relations,  from  whioh  fnuid  is 
implied:  Sea  Jietropotiliam  Low  Am'u  T.  Ad^  76  OaL  611. 
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Blake  v.  Yoiqt. 

[134  Nkw  York,  69.] 
Statutb  or  Fraitds  —  Contract  Taken  out  of,  by  Reservation  o»  Op< 
TIQN  TO  Terminate  within  Year.  —  A  verbal  contract  which,  by  the 
terms  applicable  to  the  leading  subject  thereof,  is  not  to  be  performed 
within  a  year  is  taken  out  of  the  operation  of  the  statute  of  frauds  by 
the  fact  that  it  is  a  part  of  such  contract  that  either  party  may  right, 
fully  terminate  it  within  the  year.  When,  therefore,  two  parties  enter 
into  a  verbal  contract,  whereby  one  of  them  agrees  to  procure  consign- 
ments of  goods  to  the  other  for  one  year  from  the  first  day  of  December, 
and  the  latter  agrees  to  pay  a  commission  on  such  consignments,  but 
arach  contract  permits  either  party  to  terminate  it  in  the  following  June, 
and  one  of  them  does  so  terminate  it,  the  reservation  of  the  option  to 
terminate  takes  the  contract  out  of  the  operation  of  the  statute  of  frauds. 

Action  to  recover  commissions  alleged  to  be  due  to  the  plain- 
tiff from  the  defendants  under  the  contract  referred  to  in  the 
opinion.  The  defendants  pleaded  that  the  agreement  was  not 
in  writing,  and  was  therefore  void  under  the  statute  of  frauds, 
because,  by  its  terms,  it  was  not  to  be  performed  within  one 
year  from  the  making  thereof.  Other  facts  are  stated  in  the 
-opinion. 

Charles,  E.  Hughes,  for  the  appellants. 

C  Bainbridge  Smith,  for  the  respondent. 

Vann,  J.  In  the  month  of  November,  1888,  the  plaintiflF 
was  engaged  in  business  at  Rockville,  Connecticut,  and  the 
defendants  were  commission  merchants  in  the  city  of  New 
York.  During  that  month  the  plaintifif  had  several  inter- 
views with  one  of  the  defendants,  the  result  of  which,  as 
stated  by  him  in  his  testimony,  "  was,  that  I  was  to  cause  to 
be  consigned  all  the  goods  that  I  could  influence  to  him,  for 
which  I  was  to  receive  one  and  one-half  per  cent  commission 
on  the  sales  of  such  goods,  and  he  requested  ine  to  put  that  in 
writing  in  the  form  of  a  letter  to  him,  which  I  did,  and  deliv- 
ered to  him  in  person."  The  letter,  which  bore  the  date  of  its 
delivery,  November  27,  1888,  was  signed  by  the  plaintiff  and 
addressed  to  the  defendants,  but  was  not  signed  by  them.  It 
referred  to  the  interviews  that  the  parties  had  "  had  together 
relating  to  forming  business  relations,"  and  after  statitig  as 
the  result  thereof  the  agreement  alleged  in  the  complaint, 
closed  in  these  words:  "This  agreement  to  take  place  and 
effect  December  1,  1888,  for  one  year."  The  plaintiff  testified 
that  the  letter  embraced  the  agreement  as  previously  made; 
that  he  delivered  it  to  one  of  the  defendants,  who  read  it,  and 
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said  it  was  correct,  but  added,  "that  on  June  fonowing  this, 
€ither  party  could  make  the  contract  null  and  void  by  due 
notice,  —  null  and  void  as  to  continuance,"  to  which  the  plain- 
tiff assented.  Pursuant  to  the  agreement,  the  plaintiff  procured 
goods  to  be  consigned  to  the  defendants  at  various  times  prior 
to  June,  3,  1889,  when  it  was  terminated  by  them  under  the 
option  permitting  it. 

The  main  question  requiring  discussion  is,  whether  the  trial 
court  erred  in  denying  the  motion  of  the  defendants  to  dis- 
miss the  complaint  upon  the  ground  that  the  agreement  in 
question  was  void  under  the  statute  of  frauds,  because  it 
*' could  not,  according  to  its  terms,  be  performed  within  one 
year,  and  was  not  reduced  to  writing  and  subscribed  by  the 
party  to  be  charged." 

The  learned  general  term  of  the  city  court  gave  no  reasons 
for  its  decision,  but  the  court  of  common  pleas,  in  construing 
the  last  clause  of  the  letter,  held  that,  although  the  minds  of 
the  parties  met  on  the  27th  of  November,  the  agreement  did 
not  "take  place"  until  the  1st  of  December,  because  they 
expressly  deferred  the  '*  making  of  it "  until  the  latter  date. 
There  is  no  evidence,  however,  tending  to  show  that  any 
agreement  was  in  fact  made  on  the  Ist  of  December,  or  that 
the  parties  had  any  negotiations  after  November  27th.  The 
agreement,  therefore,  was  actually  made  in  November;  and  if 
the  parties  provided  as  a  part  thereof  that  it  was  not  to  be  an 
agreement  until  the  1st  of  the  following  month,  that  provis- 
ion was  an  essential  part  of  the  whole,  and  was  clearly  in 
force  prior  to  the  Ist  of  December. 

We  think  that  the  natural  construction  of  the  clause  under 
consideration  requires  us  to  hold  that  the  parties  intended 
thereby  to  simply  fix  the  date  when  the  agreement  was  to  go 
into  practical  effect  by  the  consignment  of  goods,  and  it  ap- 
pears that  the  first  consignment  was  actually  made  on  the 
day  thus  designated. 

We  are  also  of  the  opinion  that  the  agreement  made  No- 
vember 27,  1887,  was  to  continue  for  one  year  from  December 
1,  1888,  unless  terminated  under  the  option  reserved  by  the 
parties.  The  expression  "one  year,"  as  tlie  context  shows, 
refers  to  the  date  which  immediately  precedes  it,  and  not  to 
the  date  when  the  agreement  was  made,  which  is  not  expressly 
mentioned  in  any  part  of  the  letter.  Thus  actual  performance 
of  tlie  business  in  contemplation  was  to  begin  on  that  day, 
and  was  to  continue  for  one  year  thereafter. 
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We  are  hence  brought  to  the  question  whether  the  reserva» 
tion  of  an  option  to  terminate  the  contract  within  the  year 
took  it  out  of  the  operation  of  the  statute.  We  agree  with  the 
learned  counsel  for  the  defendants  that  the  actual  termination 
of  the  agreement  within  the  year  does  not  affect  the  question, 
as  the  contract  must  be  construed  as  it  stood  when  it  waa 
made:  Browne  on  Statute  of  Frauds,  sec.  279. 

The  ultimate  question  therefore  is,  whether  a  contracti 
which,  by  the  terms  applicable  to  the  leading  subject  thereof, 
is  not  to  be  performed  within  a  year,  is  taken  out  of  the  statute 
by  the  fact  that  it  was  a  part  of  such  contract  that  either 
party  might  rightfully  terminate  it  within  the  year.  It  is 
contended  that  termination  is  not  performance,  but  rather  the 
destruction,  of  the  contract,  and  this  is  true  where  there  is  no 
provision  authorizing  either  of  the  parties  to  terminate  as  a 
matter  of  right.  Performance,  however,  is  simply  carrying 
out  the  contract  by  doing  what  it  requires  or  permits.  The 
contract  under  consideration  required  the  plaintiff  to  procure 
consignments  of  goods  to  the  defendants  during  one  year  from 
December  1,  1888,  and  that  they  should  pay  him  a  commis- 
sion therefor,  but  it  permitted  either  party  to  terminate  it  in 
June,  1889.  The  permission  was  part  of  the  agreement,  and 
efifective  action  under  it  was  performance  of  that  part.  The 
contract  could  be  performed  in  either  of  two  ways:  1.  By  per- 
formance according  to  its  terms,  without  exercising  the  option. 
2.  By  performance  according  to  its  terms  until  June,  and 
then  exercising  the  option.  By  either  mode  the  contract 
would  be  fulfilled  in  a  sense  originally  contemplated  by  the 
parties,  and  by  neither  would  performance  be  frustrated,  be- 
cause the  contract  would  be  executed  in  a  way  that  the  parties 
agreed  that  it  might  be  executed.  The  contingency  did  not 
defeat  the  contract,  but  simply  advanced  the  period  of  fulfill- 
ment. The  statute  applies  to  "every  agreement  that,  by  its 
terms,  is  not  to  be  performed  within  one  year  from  the  making 
thereof":  4  Rev.  Stats.,  8th  ed.,  p.  2590,  sec.  2. 

As  it  was  the  design  of  the  statute  not  to  trust  the  memory 
of  witnesses  beyond  one  year,  it  has  been  repeatedly  held  that 
it  does  not  apply  to  a  contract  which,  consistently  with  its 
terms,  may  be  performed  within  that  period.  The  contract 
in  question,  therefore,  as  we  construe  it,  is  free  from  the  re- 
straint of  the  statute.  This  conclusion  finds  support  in  the 
adjudged  cases,  which,  although  uniform  in  this  state,  are 
somewhat  at  variance  in  other  jurisdictions. 
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In  Trustees  First  Baptist  Church  v.  Brooklyn  Fire  Ins.  Co., 
19  N.  Y.  305,  the  action  was  upon  a  fire  insurance  policy  dated 
July  21,  1845,  for  one  year,  renewed  July  21, 1846,  for  a  second 
year,  and  July  21,  1847,  for  a  third  year.  The  property  in- 
sured was  destroyed  by  fire  September  10,  1848.  While  the 
original  policy  was  running,  the  parties  agreed  verbally  that 
until  notice  to  the  contrary  should  be  given  by  one  to  the 
other,  the  defendant  should  renew  the  policy  from  year  to 
year,  without  further  notice,  and  give  a  certificate  of  renewal, 
that  the  plaintiff  should  pay  the  premium  therefor  on  demand, 
and  the  two  renewal  certificates  were  given  pursuant  to  such 
agreement.  The  court,  in  declaring  the  agreement  valid,  said: 
"It  is  not  the  meaning  of  the  statute  that  the  contract  must 
be  performed  within  a  year.  If  it  can  be  so  performed  con- 
sistently with  the  language  in  which  the  parties  have  ex- 
pressed themselves, — in  other  words,  if  the  obligation  of  the 
contract  is  not,  by  its  very  terms  or  necessary  construction,  to 
endure  for  a  longer  period  than  one  year,  —  it  is  a  valid  agree- 
ment, although  it  may  be  capable  of  an  indefinite  continuance. 
An  agreement  which  either  party  can  terminate  at  any  time 
by  a  notice  to  the  other  may  be  binding  so  long  as  the  notice 
is  not  given,  but  it  is  not  within  the  language  or  policy  of  the 
statute":  Plimpton  v.  Curtiss,  15  Wend.  336;  Moore  v.  Fox,  10 
Johns.  244;  6  Am.  Dec.  338;  Fenton  v.  Emhlers,  3  Burr.  1279; 
2  Parsons  on  Contracts,  316. 

The  case  came  before  the  court  a  second  time,  when  the 
first  decision  was  expressly  approved:  28  N.  Y.  153,  163;  and 
although  repeatedly  cited  since,  it  has  never  been  criticised,  so 
far  as  our  investigation  has  discovered:  Kent  v.  Kent,  62  N.  Y. 
560,  564;  20  Am.  Rep.  502;  Van  Woert  v.  Albany  etc.  R.  R. 
Co.,  67  N.  Y.  538,  542. 

In  Smith  v.  Conlin,  19  Hun,  234,  the  plaintiff  verbally 
'agreed  with  the  defendants,  in  October,  1876,  to  teach  school 
until  October  1,  1877,  and  a  year  longer  if  no  notice  should  be 
given  by  eitlier  party  at  least  two  weeks  prior  to  the  expiration 
of  the  first  year  that  the  services  should  tlien  cease.  Aft^r  a 
careful  review  of  the  authorities,  it  was  held  that  the  agree- 
ment was  not  within  the  statute,  although  one  of  the  learned 
justices  dissented  from  that  conclusion.  Tlie  subject  is  illus- 
trated by  the  following  cases,  which  were  not  controlled  by 
the  statute:  An  agreement  to  continue  "as  long  as  the  parties 
are  mutually  satisfied":  Greene  v.  Harrh,  9  R.  I.  401;  or  for 
two  years,  or  "  until  I  have  made  the  net  profit  of  fifty  thoa- 
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sand  dollars  ":  Hodges  v.  Richmond  Mfg.  Co.y  9  R.  I.  482;  or 
to  work  until  an  infant  became  of  age,  although  that  event 
could  not  occur  for  seven  years:  Peters  v.  Westborough,  19  Pick. 
364;  31  Am.  Dec.  142;  or  "for  the  term  of  five  years,  or  so 
long  as  A  shall  continue  to  be  agent  of"  a  certain  company: 
Roberts  v.  Rockbottom  Co.,  7  Met.  46;  or  to  cut  trees  at  any 
time  within  ten  years:  Kent  v.  Kent,  18  Pick.  569;  or  any 
agreement  which  provides  prima  facie  for  a  performance  be- 
yond the  year,  provided  it  can,  consistently  with  its  terms,  be 
fulfilled  within  that  time;  Peter  v.  Compton,  1  Smith's  Lead. 
Cas.,  7th  ed.,  577,  note  581;  see  also  Warren  Chemical  etc.  Co. 
v.  Holbrook,  118  N.  Y.  586,  593;  16  Am.  St.  Rep.  788;  Dresser 
V.  Dresser,  35  Barb.  573;  McLees  v.  Hale,  10  Wend.  426;  Bur- 
lingame  v.  Manderville,  7  N.  Y.  St.  Rep.  858;  Browne  on  Statute 
of  Frauds,  eec.  281;  1  Reed  on  Statute  of  Frauds,  197,  201. 

Many  contracts  referred  to  in  the  exhaustive  note  to  Peter 
V.  Compton,  1  Smith's  Lead.  Cas.  581,  apparently  intended  to 
extend  longer  than  one  year,  were  held  valid,  on  account  of 
the  implied  contingency  of  death,  when  that  event  would 
necessarily  conclude  further  performance.  It  is  difficult  to 
see  why  such  a  contingency,  although  not  named  and  not 
necessarily  contemplated  by  the  parties,  should  save  a  con- 
tract, unless  a  contingency,  provided  for  by  express  stipulation 
and  acting  on  the  contract  in  the  same  way,  should  have  the 
same  effect.  If  "  an  agreement  to  do  or  to  refrain  is  fully 
performed  by  him  who  keeps  it  until  he  is  no  longer  capable 
of  doing  or  refraining"  {Doyle  v.  Dixon,  97  Mass.  208;  93  Am. 
Dec.  80),  why  is  not  an  agreement  to  do  or  refrain  fully  per- 
formed by  one  who  keeps  it  until  he  can  no  longer  do  or  re- 
frain, because  by  the  authorized  action  of  the  other  party  the 
contract  is  terminated?  The  possibility  of  further  perform- 
ance is  effectually  ended  in  either  case,  and  the  contract  is  as 
necessarily  completed  by  the  one  event  as  the  other.  While 
the  whole  contract  hangs  on  life  in  the  one  instance,  it  hangs 
on  tlie  reserved  option  in  the  other.  Where  the  parties  agree 
to  carry  on  business  for  a  period  exceeding  one  year,  or  until 
the  happening  of  an  event  which  may  transpire  before  the  end 
of  the  year,  we  think  that,  by  principle,  as  well  as  by  the 
weiglit  of  authority,  the  contract  is  protected  from  the  opera- 
tion of  the  statute. 

After  examining  all  of  the  exceptions  that  are  relied  upon 
to  reverse  the  judgment,  we  think  that  it  should  be  affirmed, 
with  costs. 
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Contracts  —  Statctte  of  Frauds  —  Effect  oi  Possibilitt  of  Per- 
formance wiTHix  A  Year.  —  To  bring  an  agreement  within  the  statute, 
it  must  be  an  express  and  specific  agreement,  not  to  be  performed  within  the 
year:  Moore  v.  Fox,  10  Johns.  244;  6  Am.  Dec  338;  Lapham  r.  WMpple^  9 
Met.  59;  41  Am.  Dec.  487;  Houghton  ▼.  Hougliton,  14  Ind.  505;  77  Am-  Dec 
69;  Dtyyle  v.  Dixon,  97  Mass.  208;  93  Am.  Dec.  80;  Lockwood  t.  Barnes,  3 ' 
Hill,  128;  38  Am.  Dec.  620;  Peters  v.  WestborougK  19  Pick.  364;  31  Am. 
Dec.  142;  LinscoU  v.  Mclntire,  15  Me.  201;  33  Am.  Dec.  602;  Oadaden  r. 
Lance,  1  McMull.  Eq.  87;  37  Am.  Dec.  548;  Lyon  v.  King,  11  Met.  411;  45 
Am.  Dec.  219;  Blanding  v.  Sargent,  33  N.  H.  239;  66  Am.  Dec.  720.  The 
cases  in  the  series  which  maintain  the  doctrine,  referred  to  by  the  court  in 
the  principal  case,  that  agreements  which  were  apparently  intended  to 
extend  beyond  a  year  may  be  held  valid,  though  not  in  writing,  on  accoant 
of  the  contingency  of  death,  where  that  event  would  necessarily  conclude 
further  performance,  are:  Doyle  v.  Dixon,  97  Mass.  208;  93  Am.  Dec.  80;  Peter* 
r.  Weatborough,  19  Pick.  364;  31  Am.  Deo.  142;  Lyon  r.  King,  11  Met  411; 
45  Am.  Deo.  219;  HUl  r.  Jamieaon,  16  Ind.  125;  79  Am.  Dea  414. 


Robertson  v.  Sayre. 

[134  Nbw  York,  97.] 
Fbacddlent  Conveyance,  Debtor  Procurino,  to  be  Madk  to  Anothxb 
Acquires  No  Estate  thereby.  — A  debtor  who,  being  financially  em- 
barrassed, purchases  land,  and,  for  the  purpose  of  hindering  and  delay- 
ing his  creditors,  takes  the  deed  in  the  name  of  another  person,  has  no 
legal  estate  in  the  property  so  conveyed  which  can  be  reached  by  exe- 
cution, or  which,  on  his  death,  will  descend  to  his  heirs;  and  if,  after 
the  death  of  such  debtor,  the  person  to  whom  the  conveyance  was  made 
conveys  the  land  to  a  third  person,  without  consideration,  except  an  oral 
agreement  that  in  case  any  of  the  heirs  of  the  deceased  should  turn  np 
in  distress,  he  will  help  them  to  the  extent  of  one  or  two  hundred  dol- 
lars, such  third  person  is  not  liable  to  the  heirs  of  said  deceased  in  an 
action  brought  against  him  by  them  for  an  accounting,  and  to  compel 
him  to  pay  to  tliem  the  value  of  the  land,  less  the  same  paid  by  him  for 
taxes  and  improvements. 

In  January,  1841,  David  H.  Robertson,  being  tben  finan- 
cially embarrassed,  purchased  two  lots  in  Harlem  for  fifty 
dollars,  and  for  the  purpose  of  hindering  and  delaying  his 
creditors,  had  them  conveyed  to  Thomas  H.  H.  Messenger, 
without  the  latter's  knowledge  or  authority.  When  Robertsoa 
informed  Messenger  of  the  transaction,  the  latter  was  greatly 
ofTended,  and  permanently  severed  their  previous  friendly  re- 
lations. Robertson  died  in  1851.  Neither  he  nor  Messenger 
ever  took  possession  of  the  lots,  or  paid  any  taxes  thereon. 
On  the  25th  of  November,  1881,  Messenger,  who,  until  re- 
minded of  the  fact,  had  forgotten  that  the  lots  had  been  con- 
veyed  to  him,    by  quitclaim   deed   conveyed   them  to  th« 
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defendant.  Messenger  then  knew  that  Robertson  was  dead, 
but  drd  not  know  where  his  heirs  were  living.  He  would 
have  conveyed  the  lots,  which  were  then  worth  about  terv 
thousand  dollars,  to  the  heirs  of  Robertson  if  he  had  been; 
requested.  He  did  not  know  their  value.  No  consideration 
was  paid,  but  the  defendant  orally  agreed  that  if  the  heirs  of 
Robertson  should  turn  up  in  distress,  he  would  help  thera  to- 
the  extent  of  one  or  two  hundred  dollars.  After  the  lots  were^ 
conveyed  to  the  defendant,  he  redeemed  them  from  the  tax 
sales.  The  plaintifiFs  sought  an  accounting,  and  that  the  de- 
fendant be  compelled  to  pay  to  thera  the  value  of  the  lots,  les» 
such  sums  as  he  had  expended  in  the  payment  of  taxes  and 
for  improvements.     Other  facts  appear  from  the  opinion. 

V.  Van  Dyck,  for  the  appellants. 

B.  D.  Penjleld,  for  the  respondent. 

FoLLETT,  C.  J.  The  learned  counsel  for  the  plaintiffs  in- 
sists in  his  first  point  that  title  to  the  lots  was  never  vested 
in  Messenger,  because  he  says  a  valid  delivery  of  the  deed 
and  an  acceptance  of  it  by  him  were  not  proved.  The  plain- 
tiffs are  not  in  a  position  to  raise  this  question,  for  they  alleged 
in  the  fourth  division  of  their  complaint  that  the  legal  title  to 
the  lots  in  question  was  in  Messenger  until  he  conveyed  them 
to  the  defendant.  This  allegation  was  not  controverted  by 
the  answer.  It  was  not  found  as  a  fact  nor  as  a  conclusion 
of  law  that  there  was  not  a  valid  delivery  of  the  deed  from 
the  master  in  chancery  to  Messenger,  nor  was  the  referee  re- 
quested by  either  party  to  so  find  or  hold.  But  if  this  posi- 
tion could  be  maintained,  it  would  not  aid  the  plaintiffs,  for 
the  result  would  be,  that  the  title  of  the  owner  of  the  fee  when 
the  mortgage  was  foreclosed  was  not  divested  by  the  master's 
deed,  and  both  the  plaintiffs  and  defendant  would  be  without 
title  to  the  lots. 

David  H.  Robertson,  having  procured  these  lots  to  be  con- 
veyed to  Messenger  for  the  purpose  of  defrauding  his  creditors, 
had  no  legal  estate  in  thera  which  could  be  reached  by  execu- 
tion: Garfield  v.  Hatmaker,  15  N.  Y.  475;  or  which,  on  his 
death,  descended  to  his  heirs:  Moseley  v.  Moseley,  15  N.  Y. 
334;  Wait  on  Fraudulent  Conveyances,  sec.  121.  See  also 
1  Rev.  Stats.,  p.  728,  sees.  50-52;  Underwood  v.  Sutcliffe,  77 
N.  Y.  58;  Brewster  v.  Powers  10  Paige,  562;  Bates  v.  Lidger^ 
wood  Mfg.  Co.,  50  Hun,  420;  Hamilton  v.  Cone,  99  Mass.  478. 
This  rule  is  a  penalty  imposed  by  the  law  for  the  prevention 
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of  frauds  and  for  the  protection  of  subsequent  purchasers:  Re- 
viser's notes  10  sections  cited;  and  the  reason  for  its  applica- 
tion is  not  wc'i  kened  in  case  the  grantee,  as  in  the  case  at  bar, 
was  not  a  participant  in  the  fraud. 

It  is  clear  that  neither  Robertson  in  his  lifetime,  nor  his 
heirs  since  his  death,  could  have  recovered  the  lands  or  its 
proceeds  from  Messenger,  or  from  his  grantee,  by  any  legal  or 
equitable  remedy:  See  the  authorities  above  cited.  It  is 
alleged  in  the  complaint  that  David  H.  Robertson  was  the 
owner  of  the  mortgage  which  was  foreclosed,  but  no  such  fact 
^vas  found.  On  the  contrary,  the  facts  found  compel  the  in- 
ference that  he  had  no  interest  in  the  mortgage  nor  in  the 
land  covered  by  it. 

Proceeding  on  the  assumption  that  the  deed  to  Messenger 
vested  the  legal  title  in  him,  did  the  agreement  which  the 
learned  referee  found  was  made  between  the  defendant  and 
Messenger  create  a  legal  or  equitable  interest  in  the  lots  in 
favor  of  the  plaintiffs?  or  did  it  raise  a  liability  on  the  part  of 
the  defendant  in  favor  of  the  plaintiffs  which  can  be  enforced 
in  this  action  ?  The  referee  finds:  "  He  (Messenger)  was  told 
by  defendant  that  they  (the  lots)  had  been  sold  for  taxes,  but 
could  be  redeemed;  he  (Messenger)  then  knew  that  David  H. 
Robertson  and  his  oldest  son  and  daughter  were  dead,  and 
that  the  other  children  were  scattered,  but  living  at  places 
unknown  to  him;  and  after  some  conversation  touching  a 
supposed  interest  of  defendant  in  the  lots  (and  which  is  re- 
ferred to  in  the  deed),  he  said  to  defendant,  '  I  will  tell  you 
what  I  will  do:  if  any  of  Mr.  Robertson's  heirs  should  turn  up 
in  distress,  I  will  transfer  this  property  to  you,  providing  you 
will  help  them';  to  which  defendant  said,  *  Agreed;  I  will  do 
so';  and  when  asked  the  amount,  said  Messenger  named  one 
or  two  hundred  dollars,  that  being  about  the  value  of  the  lots 
when  they  came  to  his  hands." 

On  that  occasion  a  quitclaim  deed  was  made  and  executed 
by  Messenger  to  the  defendant,  granting  all  his  right,  title,  and 
interest  in  the  lots,  under  which  deed  defendant  holds  the 
same,  for  which  no  actual  consideration  was  paid,  but  the  sole 
consideration  was  the  promise  hereinabove  stated. 

This  action  was  not  brought  to  enforce  the  agreement,  nor 
do  the  findings  show  the  existence  of  facts  creating  a  liability 
under  it.  There  is  no  finding  or  request  to  find  that  the  de- 
fendant procured  the  conveyance  to  be  made  by  the  false 
representations  of  himself  or  of  his  attorney.     We  think  the 
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facts  found  do  not  establish  any  liability  on  the  part  of  the 
defendant  to  the  plaintiffs  which  can  be  enforced  in  this  ac- 
tion. As  before  remarked,  the  evidence  given  on  the  trial  ia 
not  contained  in  the  record,  and  so  this  court  has  no  means 
of  ascertaining  the  merits  of  the  controversy,  except  as  dis- 
closed by  the  decision  of  the  referee.  For  some  reason,  which 
we  must  assume  was  justified  by  the  evidence,  the  learned 
referee  refused  to  allow  the  defendant  costs,  and  no  costs  were 
allowed  him  at  general  term.  Following  the  views  of  the 
courts  below  upon  the  question  of  costs,  the  defendant  will  be 
denied  them  in  this  court. 

The  judgment  should  be  affirmed,  without  costs. 


Fraudulent  Conveyances,  Rights  of  Parties  to. — A  large  number 
of  cases  illustrating  the  principle  that  conveyances  or  other  transactions  in- 
tended to  defraud  creditors  are  valid  between  the  parties  themselves  will 
be  found  in  the  monographic  notes  to  Boyd  v.  Barclay,  34  Am.  Dec.  765- 
767,  and  Whitioorth  v.  Thomas,  3  Am.  St.  Rep.  727-745.  As  to  the  binding 
effect  of  such  conveyances  on  the  heirs  or  other  privies  of  the  grantor,  see 
page  729  of  the  last-mentioned  note.  If  a  debtor  buys  land,  paying  for  it  with 
his  own  means,  and  with  the  intent  of  fraudulently  placing  it  beyond  the 
reach  of  his  creditors,  the  land  becomes  subject  to  the  debts  of  the  fraudulent 
grantee,  and  the  right  of  his  creditors  to  have  it  sold  in  payment  of  his  debts 
cannot  be  defeated  by  a  subsequent  voluntary  conveyance  to  his  fraudulent 
grantor:  Keel  v.  LarBn,  83  Ala.  142;  3  Am.  St.  Rep.  702.  So  a  contract  by 
which  an  apparent  vendee  agrees  to  sell  the  property  as  his  own,  and  after 
deducting  the  amount  of  certain  loans  and  advances  made  to  the  vendor,  to 
repay  to  the  vendor  the  excess  of  the  proceeds  of  the  sale,  the  principal 
object  being  to  defeat  the  claims  of  certain  judgment  creditors  of  the  trans« 
'errer,  is  fraudulent,  and  no  action  will  lie  by  the  transferrer  or  his  represent* 
atives  to  recover  the  surplus  agreed  to  be  repaid:  Graaer  t.  Carraby,  17  L». 
118;  36  Am.  Dec  608. 
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[134  New  Yokk,  143.] 

Dbmurrage,  Damages  in  Nature  of,  Recoverable  moM  Consionob 
WHEN.  —  Where  no  provision  is  made  in  a  bill  of  lading  for  the  pay. 
ment  of  demurrage  by  the  consignee,  damages  in  the  nature  of  demur* 
rage  may  be  recovered  from  the  consignor  in  case  he  detains  the  vessel 
for  loading  for  an  unreasonable  time. 

Bill  of  Lading  is  Contract  whose  Terms  cannot  be  Varied  by  Parol 
Evidence.  — Tiie  acceptance  of  a  bill  of  lading  by  the  shipper,  with 
knowledge  of  its  contents,  makes  it  a  binding  contract,  and  defines  the 
rights  and  liabilities  of  the  parties  to  it.  The  bill  of  lading  is  both  & 
receipt  and  a  contract.  As  a  receipt,  it  is  explainable  as  between  th» 
shipper  and  the  carrier;  but  parol  evidence  is  not  admissible  to  vary  tha 
terms  of  that  portion  of  it  constituting  the  contract. 


June,  1892.]  Van  Etten  v.  Newton.  C31 

C!onsignor's  Acceptance  ov  Bill  op  Lading  Makes  Him  Shipper  when. 
—  When  a  consignor  accepts  a  bill  of  lading  in  which  he  is  named  aa 
shipper,  his  acceptance  creates  a  contract  which  fixes  his  relation  as 
such,  and  imposes  upon  him  the  obligations  which  the  law  has  previously 
declared  to  be  assumed  by  those  entering  into  such  a  contract.  The 
fact  that  the  consignee  takes  part  in  the  negotiations  as  to  the  rate  of  ' 
freight  to  be  paid  does  not  constitute  him  the  shipper. 

Action  to  recover  damages  in  the  nature  of  demurrage  for 
the  unreasonable  detention  of  the  plaintiff's  vessel.  Merritt 
Clark's  Sons  purchased  a  cargo  of  coal  from  the  defendants 
on  May  7, 1888,  and  at  the  same  time  directed  them  to  advise 
the  plaintiff  to  call  upon  them  in  relation  to  the  freight  of  the 
cargo.  Merritt  Clark's  Sons  fixed  the  rate  of  freight.  The 
plaintiflF  called  upon  the  defendants  the  following  day  at  their 
request,  and  informed  him  that  he  did  not  wish  to  take  the 
cargo  unless  it  could  be  promptly  loaded.  They  assured  him 
that  the  coal  would  be  ready  for  loading  on  the  10th  of  May. 
The  first  coal  was  put  in  his  boat  on  the  15th  of  May,  and  the 
balance  of  the  cargo  was  loaded  on  the  17th  of  May.  It  was 
admitted  that  if  the  coal  had  been  ready  for  loading,  the  boat 
could  have  been  loaded  in  five  hours.  Other  facts  appear 
from  the  opinion. 

De  Lagnel  Berier,  for  the  appellants. 

Nelson  Zahrishie,  for  the  respondent. 

Parker,  J.  The  evidence  is  ample  to  support  the  judgment 
rendered,  provided  the  defendants  are  legally  chargeable  with 
any  damages  whatever  by  way  of  demurrage.  That  question 
alone  requires  consideration  on  this  review. 

When  a  bill  of  lading  contains  a  stipulation  for  demurrage, 
the  acceptance  of  the  goods  is  evidence  of  an  aggrement  on 
the  part  of  the  consignee  to  pay  both  freight  and  demurrage: 
Jesson  V.  Solly,  4  Taunt.  52;   Wegener  v.  Smithy  15  Cora.  B.  285. 

But  in  the  absence  of  such  a  stipulation,  it  is  generally  held 
that  the  consignee  is  not  bound  to  respond  in  damages  in  the 
nature  of  demurrage,  because,  not  being  a  party  to  the  contract 
in  the  bill  of  lading,  the  contract  implied  from  its  subsequent 
acceptance  by  him  cannot  extend  beyond  the  conditions  upon 
which  its  delivery  is  made  dependent:  Gage  v.  Morse,  12  Allen, 
410;  90  Am.  Dec.  155;  YoUng  v.  Moeller,  5  El.  &  B.  755.  A 
delay  at  the  place  of  delivery,  occasioned  by  the  fault  of  the 
consignee,  furnislies  an  exception  to  the  rule:  Ford  v.  Cotes- 
worth,  L.  R.  4  Q.  B.  127;  Crawford  v.  Mellor,  1  Fed.  Rep.  638. 
Here  the  direct  contract  of  the  plaintiff  under  the  bill  of  lad- 


632  Van  Etten  v.  Newton.  [New  York, 

ing  was  with  the  defendants,  who  were  the  shippers  of  the 
coal:  Blanchard  v.  Page,  8  Gray,  281,  290,  295.  Merritt  Clark 
&  Co.,  the  consignees,  were  not  parties  to  it.  The  delay  com- 
plained of  was  not  due  to  any  fault  on  their  part.  It  did  not 
occur  at  the  place  of  delivery,  but  at  Perth  Araboy,  where  the 
vessel  was  loaded.  Within  the  rules  alluded  to,  therefore,  the 
consignees  were  not  liable,  as  the  bill  of  lading  contained  no 
stipulation  that  the  consignees  should  pay  demurrage. 

Under  a  contract  of  affreightment  the  shipper  is  liable  for 
the  freight,  although,  as  in  this  case,  it  provides  for  the  collec- 
tion of  the  freight  from  the  consignee.  The  ship-owner  is  not 
entitled  to  payment  unless  he  performs  his  part  of  the  con- 
tract; and  by  providing  in  the  bill  of  lading  that  the  consignee 
shall  pay,  performance  is  first  secured  by  the  ship-owner,  who 
is  ordinarily  amply  protected,  as  he  has  a  lien  on  the  goods 
carried,  for  the  amount  due  him,  and  a  cause  of  action  against 
the  consignor  in  case  the  consignee  refuses  to  pay  and  bis 
lien  proves  insufficient  or  be  lost. 

The  consignee  in  such  cases,  as  to  payment  of  freight,  being 
treated  as  the  agent  of  the  consignor. 

And  if  the  bill  of  lading  provides  for  demurrage  to  be  paid 
by  the  consignee,  the  consignor  is  also  liable  for  its  payment 
in  the  event  that  the  consignee  refuses  to  pay. 

If  it  be  silent  on  the  subject  of  demurrage  in  case  of  deten- 
tion of  the  vessel,  for  loading  by  the  consignor  for  an  unrea- 
sonable time,  damages  in  the  nature  of  demurrage  may  be 
recovered  from  him:  Fisher  v.  Abeel,  66  Barb.  381. 

The  contract  between  these  parties  did  not  provide  for  de- 
murrage, but  under  it  plaintiflf  was  entitled  to  recover  for 
unreasonable  delay. 

There  was  evidence  tending  to  show  such  delay  before  the 
trial  court,  and  it  was  so  found  as  a  fact.  The  general  term, 
on  the  argument  as  well  as  on  the  reargument,  after  carefully 
considering  the  evidence  in  such  respect,  affirmed  the  finding, 
and  it  is  now  controlling.  So  far,  the  discussion  has  pro- 
ceeded on  the  assumption  that  the  bill  of  lading  constitutes 
the  real  contract  of  affreightment,  and  the  conclusion  neces- 
sarily following  from  that  position  is,  that  the  plaintifl''8  re- 
covery is  well  founded. 

The  appellants  contend,  however,  that  the  plaintiff  was 
engaged  by  the  consignees  to  carry  the  cargo,  and  therefore 
the  defendants  are  not  liable  under  the  contract,  although  the 
delay  was  unreasonable,  and  wholly  due  to  their  fault. 
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His  contention  is  founded  on  evidence  to  the  effect  that 
plaintiff  agreed  with  the  consignee  as  to  the  rate  of  freight, 
and  he  insists  that  it  follows  that  the  defendants  were  not 
liable,  notwithstanding  the  terms  of  the  written  contract  to 
which  they  were  parties. 

A  bill  of  lading  has  a  twofold  character:  1.  That  of  a  re- 
ceipt; and  2.  That  of  a  contract. 

The  receipt  as  between  the  shipper  and  ship-owner  is  ex- 
plainable, but  parol  evidence  is  not  admissible  to  vary  the 
terms  of  that  portion  of  it  constituting  the  contract:  1  Parsons 
on  Shipping,  190,  and  cases  cited. 

The  acceptance  of  a  bill  of  lading  by  the  shipper,  with 
knowledge  of  its  contents,  makes  of  that  instrument  a  bind- 
ing contract,  and  defines  the  rights  and  liabilities  of  the  par- 
ties to  it:  Cincinnati  etc.  R.  R.  Co.y.  Pontius,  19  Ohio  St.  221; 
2  Am.  Rep.  391;  Germania  Fire  Ins.  Co.  v.  Memphis  etc.  R.  R. 
Co.,  72  N.  Y.  90;  28  Am.  Rep.  113. 

Now,  the  defendants  do  not  question  the  acceptance  of  the 
bill  of  lading  with  full  knowledge  of  its  terms. 

The  evidence  fails  even  to  suggest  that  there  was  any  under- 
standing or  expectation  between  these  parties  that  their  rela- 
tions were  to  be  other  than  usually  obtains  between  consignor 
and  ship-owner,  and  such  as  are  evidenced  by  this  contract, 
although,  without  objection,  the  defendants  were  permitted  to 
show  that  the  consignees  suggested  plaintiff  for  the  carrier, 
and  that  they  agreed  with  him  upon  the  price  to  be  paid. 
But  such  acts  are  not  necessarily  inconsistent  with  the  con- 
tract which  these  parties  made. 

It  is  usual  for  the  consignee  to  pay  the  freight  to  the  ship- 
owner. Ordinarily,  the  bill  of  lading  provides  that  he  shall  do 
it.  If  he  be  the  purchaser  as  well  as  the  consignee,  although 
treated,  for  commercial  reasons,  as  the  agent  of  the  consignor 
in  making  payment,  in  practical  effect  the  payment  is  on  his 
own  account,  and  must  necessarily  be  added  to  the  price  paid 
the  consignor  for  the  goods,  in  order  to  determine  the  total 
cost  to  himself.  He  is  therefore  directly  interested  in  fixing 
the  rate  of  freigVit,  and  it  is  not  unusual  for  him  to  take  part 
in  tlie  negotiations  for  it.  But  that  fact  does  not  constitute 
him  the  shipper.  The  bill  of  lading  names  the  shipper,  and 
in  this  case  the  defendants  are  so  designated,  and  the  accept-- 
ance  of  it  by  them  created  a  contract  with  the  plaintiff  that 
their  relation  to  each  other  was  that  of  shipper  and  ship-owner, 
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and  that  they  would  severally  discharge  the  obligations  which 
the  law  had  previously  declared  vested  on  those  entering  into 
such  a  contract. 

In  The  M.  S.  Bacon  v.  Erie  etc,  Transp.  Co.,  3  Fed.  Rep.  344, 
the  consignee  was  charged  in  damages  for  occasioning  delay 
to  the  ship-owner,  but  it  appeared  that  it  was  also  the  shipper 
of  the  cargo,  "and  hence,  as  a  party  to  the  contract  of  affreight- 
ment, is  accountable  for  any  breach  of  an  obligation  imputed 
by  it";  citing  The  Hyperion,  2  Low.  93. 

The  evidence  to  which  we  have  referred  would  doubtless 
have  been  excluded  had  objection  been  properly  made.  But 
as  it  is  before  us,  we  have  given  it  such  consideration  as  it 
seems  to  merit,  and  have  reached  the  conclusion  that  it  cannot 
operate  to  nullify,  destroy,  or  impair  the  written  contract  sub- 
sequently entered  into  between  these  parties,  by  which  the 
defendants  declared  themselves  to  be,  as  they  doubtless  were 
in  fact,  the  shippers  of  the  cargo. 

The  judgment  should  be  aflBrmed. 


Bills  or  Ladinq  —  Conclusiveness  of.  — Bill  of  lading  Is  both  a  receipt 
for  goods  and  contract  to  carry  and  deliver  them:  O'Brien  v.  Oilchrist,  34  Me. 
654;  56  Am.  Dec.  676.  So  far  as  it  acknowledges  the  receipt  of  goods  and 
•tates  their  condition,  it  may  be  contradicted,  but  in  other  respects  it  is  inter- 
preted like  other  written  contracts:  Wayland  v.  Mosely,  5  Ala.  430;  39  Am. 
Dec.  335.  This  case  illustrates  the  principle  that  in  so  far  as  it  is  a  re- 
eeipt,  it  may  be  controlled  by  parol  evidence.  Other  cases  to  the  same 
point  are:  O'Brien  v.  Oilchrist,  34  Me.  554;  56  Am.  Dec.  676;  Portland  Bank 
v.  Stuhba,  6  Mass, 422;  4  Am.  Dec.  151;  Strong  v.  Orand  Trunk  R.  R.  Co., 
16  Mich.  206;  93  Am.  Dec.  184.  That  a  bill  of  lading  cannot  be  varied  by 
parol,  see  Cox  v.  Peterson,  30  Ala,  608;  68  Am.  Dec.  145. 

Bills  oir  Ladiko  —  Effect  of  Acceptance  by  Shipper.  —  The  shipper 
is  bound  to  examine  the  bill  of  lading  and  ascertain  its  contents;  and  if  he 
accepts  it  without  objection,  he  is  bound  by  its  terms,  and  he  cannot  set  up 
ignorance  of  its  contents:  Oermania  Fire  Ins.  Co.  v.  Memphis  etc.  R.  R.  Co., 
72  N.  Y.  90;  28  Am.  Rep.  113;  McMillan  v.  Michigan  Southern  etc.  R.  R.  Co., 
16  Mich.  79;  93  Am.  Dec.  208.  So,  also,  the  fair  and  honest  acceptance  of  a 
bill  of  lading  without  dissent  raises  a  presumption  that  all  limitations  con* 
tained  therein  were  brought  to  the  shipper's  knowledge:  Merdiants  D.  T. 
Co.  V.  Bloch,  86  Teun.  392;  6  Am.  St.  Rep.  847. 

Demurrage.  —  Demurrage,  strictly  speaking,  is  a  sum  of  money  due  and 
payable  by  express  contract  for  the  detention  of  a  vessel  in  loading  or  un- 
loading beyond  the  period  of  time  allowed  for  the  purpose  in  the  contract  of 
afiFreightment:  Davis  v.  Wallace,  3  Cliff.  123;  Fishery.  Abeel,  66  Barb.  381; 
Clend'iniel  v.  Tuckerman,  17  Barb.  184;  Morse  v.  Pesant,  2  Keyes,  16;  Cross  v. 
Beard,  26  N.  Y.  85;  Wordin  v.  Bemis,  32  Conn.  208;  85  Am.  Dec.  '255.  In 
the  case  of  Davis  v.  Wallace,  3  Cliff.  131,  Mr.  Justice  Clifford  said:  "De- 
murrage is  the  sum  fixed  by  the  contract  of  affreightment  as  a  remuneration 
to  the  ship-owner  for  the  detention  of  the  ship  beyond  the  lay-days  allowed 
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for  loailing  or  unloading  the  vessel."  And  in  Fisher  r.  Aheel,  68  Barb.  381, 
Mullin,  P.  J.,  delivering  the  opinion  of  the  court,  said:  "Demurrage,  prop- 
erly so  called,  is  the  compensation  provided  for  in  the  contract  of  affreight- 
ment for  the  detention  of  the  vessel  beyond  the  time  agreed  on  for  loading 
or  unloading."  In  this  country,  however,  and  especially  in  the  United 
States  courts,  the  term  seems  to  have  a  wider  application,  and  embraces  all 
cases  of  improper  detention  or  delay  of  a  vessel,  and,  while  often,  is  not  al» 
ways  regulated  by  contract:  Spraguf.  v.  West,  1  Abb.  Adm.  548;  FaVcenhurg^ 
V.  Clark,  11  R.  I.  278.  Tke  M.  S.  Bacon  v.  Erie  <fc  W.  T.  Co.,  3  Fed.  Rep. 
344;  Tke  Apolloii,  9  Wheat.  'S'62;  Williamson  v.  Barrett,  13  How.  101.  Mr. 
Justice  Story,  in  delivering  the  opinion  of  the  court  in  the  case  of  The  Apol- 
Im,  9  Wheat.  377,  said:  "But  it  is  now  said  that  demurrage  always  arise* 
ex  conlrtictu,  and  therefore  cannot  furnish  any  rule  of  compensation  in  cases 
of  tort.  The  practice  in  courts  of  admiralty  has  certainly  been  otherwise; 
and  the  very  cases  cited  at  the  bar  show  that  no  distinction  has  been  taken 
as  to  its  application  between  cases  of  contract  and  cases  of  tort.  In  truth, 
demurrage  is  merely  an  allowance  or  compensation  for  the  delay  or  detention 
.of  a  vessel.  It  is  often  a  matter  of  contract,  but  not  necessarily  so.  The 
very  circumstance  that  in  ordinary  commercial  voyages  a  particular  sum  is 
deemed  by  the  parties  a  fair  compensation  for  delays  is  the  very  reason  why 
it  is,  and  ought  to  be,  adopted  as  a  measure  of  compensation  in  cases  ex  dt' 
licto.  What  fairer  rule  can  be  adopted  than  that  which  founds  itself  upon 
mercantile  usage  as  to  indemnity,  and  fixes  a  recompense  upon  the  deliberate 
consideration  of  all  the  circumstances  attending  the  usual  earnings  and  ex- 
penditures in  common  voyages  7  It  appears  to  ns  that  an  allowance  by  waj 
of  demurrage  is  the  true  measure  of  damages  in  all  cases  of  mere  detention; 
for  that  allowance  has  reference  to  the  ship's  expenses,  wear  and  tear,  and 
common  employment.  Every  other  mode  of  adjusting  compensation  would 
be  merely  speculative,  and  liable  to  the  greatest  uncertainties."  And  Betts, 
J.,  in  Sprague  v.  West,  1  Abb.  Adm.  554,  said:  "  The  suggestion  that  demur- 
rage can  be  claimed  upon  the  proof  of  express  contract  alone  is  undoubtedly 
giving  too  narrow  an  efifect  to  the  term.  Every  improper  detention  of  m 
vessel  may  be  considered  demurrage,  and  compensation  in  that  name  be  ob- 
tained." 

Demurrage  is  only  an  extended  freight  or  reward  to  the  vessel  in  oompen'- 
aatiou  for  the  earnings  which  she  has  b^en  improperly  caused  to  lose.  And 
the  liability  for  denmrrage  stands  upon  the  same  footing  as  liability  for 
freight:  Hall  v.  Barker,  04  Me.  339;  Sprague  v.  West,  1  Abb.  Adm.  548;  6^ 
Am.  &  Eng.  Ency.  of  Law,  542.  Even  where  it  has  been  held  that  strict 
demurrage  can  be  claimed  only  when  provision  is  made  for  it  in  the  contract 
of  affreightment,  damages  in  the  nature  of  demurrage  have  been  held  to  b* 
recoverable  by  the  ship-owner  for  an  unwarranted  detention,  through  the 
fault  of  the  freighter  or  consignee:  Wordin  v.  Bemis,  32  Conn.  268;  85  Am, 
Dec.  255;  Lake  v.  llurd,  38  Conn.  5.36;  Sprague  v.  We.^t,  1  Abb.  Adm.  648; 
Western  T.  Co.  v.  Ilawley,  1  Daly,  327;  Morse  v.  Pesnnt,  2  Keyes,  16;  Abbott 
on  Shipping,  13th  ed.,  270. 

Demurrage  includes  the  hire  and  maintenance  of  the  crew:  Benson  v.  At- 
wood,  13  Mil.  20;  71  Am.  Dec.  611.  Wharfage  and  fees  paid  to  watchmen 
are  also  included  in  the  meaning  of  the  term  "demurrage":  Tke  C.  P.  Ray- 
mond, 28  Fed.  Rep.  765.  Where,  therefore,  demurrage  has  been  allowed,  it 
is  not  proper  to  allow  for  these  things  as  additional  items  of  damage. 

Liability  for  Stipulated  Demurraqk  Absolute  when.  —  If  the  char- 
terer or  freighter  of  m  vessel,  in  the  contract  of  affreightmenti  ezpresslj 
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Agrees  that  the  vessel  shall  be  loaded  or  unloaded  within  a  specified  number 
•of  days,  he  will  be  liable  absolutely  for  any  detention  beyond  that  time, 
■even  though  the  delay  is  proiluced  by  causes  over  which  he  had  no  control 
whatever:  Ford  v.  Cotesicorth,  L.  R.  4  Q.  B.  127;  Field  v.  C/iase,  Hill  &  D. 
-50;  Cross  v.  Beard,  26  N.  Y.  85;  Fisher  v.  Abeel,  66  Barb.  381;  Sleeper 
V.  Pui<j,  17  Blatchf.  36;  Booye  v.  A  Cargo  of  Dry  Boards,  42  Fed.  Rep.  335; 
Davis  V.  Wallace,  3  Cliff.  123.  In  the  case  of  Ford  v.  Cotesicorth,  L.  R.  4 
Q.  B.  134,  Blackburn,  J.,  delivering  the  opinion,  said:  "  We  think  it  firmly 
established,  both  by  decided  cases  and  on  principle,  that  where  a  party  has 
either  expressly  or  impliedly  undertaken,  without  any  qualification,  to  do 
anything,  and  does  not  do  it,  he  must  make  compensation  in  damages, 
though  the  performance  was  rendered  impracticable  by  some  unforeseen 
cause  over  which  he  had  no  control."  And  Mr.  Justice  Clifford,  in  the  case 
of  Davis  V.  Wallace,  3  Cliff.  131,  said:  "Where  the  contract  is,  that  the  ship 
shall  be  unladen  within  a  certain  number  of  days,  it  is  no  defense  to  an 
•action  for  demurrage  that  the  over-delay  was  occasioned  by  the  crowded 
«tate  of  the  docks,  or  by  port  regulations,  or  governmental  restraints.  De- 
tention of  the  vessel  for  loading  or  discharging  longer  than  the  time  allowed 
by  the  contract  entitles  the  owner  to  the  stipulated  demurrage,  although  it 
was  impossible  to  complete  the  work  within  that  time,  by  natural  causes." 
When  there  is  a  provision  for  demurrage  either  in  the  charter-party  or  in  the 
bill  of  lading,  that  must  control:  Hail  v.  Barker,  64  Me.  339.  And  such 
provision  cannot  be  controlled  or  modified  by  usage  or  custom:  Dania  v. 
Wallace,  3  Cliff.  123;  7'Iie  Olenjinlas,  48  Fed.  Rep.  758. 

Damages  in  Nature  of  Demurrage  Recovkrablk  wrrnoxrr  Contkaot 
-WHEN. — Notwithstanding  the  absence  of  any  express  agreement  for  de- 
wurrage  in  a  contract  of  affreightment,  damages  in  the  nature  of  demurrage 
may  be  recovered  against  the  owner  of  the  cargo,  when  he  improperly 
detains  the  vessel  beyond  a  reasonable  time  for  loading  or  unloading:  ScJioU 
V.  Albany  etc.  Co.,  101  N.  Y.  602;  FisJier  v.  Abeel,  66  Barb.  381;  ClendanUlr. 
Tuckerman,  17  Barb.  184;  Whitehousev.  Halstead,  90111.  95;  Haydenv.  Whit' 
more,  74  Me,  230;  The  M.  S.  Bacon  v.  Erie  A  W.  T.  Co.,  3  Fed.  Rep. 
344;  Donaldson  v,  McDowell,  1  Holmes,  290;  and  this  although  the  bill  of 
lading  provides  that  the  cargo  is  to  be  discharged  by  the  consignee  with  the 
assistance  of  the  crew:  Hall  v.  Barker,  64  Me.  339. 

When  the  charter-party  and  bill  of  lading  are  silent  as  to  the  time  to  be 
occupied  in  unloading  a  vessel,  the  contract  implied  by  law  is,  that  each  party 
will  use  reasonable  diligence  in  performing  that  part  of  the  delivery  which,  by 
the  custom  of  the  port,  devolves  upon  him.  In  such  case,  the  consignee  is 
not  in  default  whilst  the  landing  of  the  cargo  is  rendered  impossible  by  causes 
over  which  he  has  no  control:  Ford  v.  Cotesworth,  L.  R.  4  Q.  B.  127; 
Tlve  Norman,  16  Fed.  Rep.  879;  Davidson  v.  Four  Hundred  Tons  of  Iron  Ore, 
18  Fed.  Rep.  94;  Fish  v.  One  Hundred  and  Fifty  Tons  of  Brown  Stone,  20 
Fed.  Rep.  201;  Addicks  v.  Three  Hundred  and  Fifty-four  Tons  of  Crude 
Kdinlte,  23  Fed.  Rep.  727.  Where  a  consignee  unloads  a  vessel  from  only 
one  hatch  at  a  time,  thus  causing  unreasonable  delay,  the  ship-owner  is 
entitled  to  demurrage:  Mitchell  v.  Laydon,  10  Biss.  527.  Where  a  consignee 
of  a  vessel  scuds  her  to  a  wharf  so  crowded  that  she  cannot  discharge  within 
the  time  limited  in  the  charter-party,  he  will  be  liable  for  the  detention: 
Williams  v.  Theobald,  8  Saw.  445.  A  consignee  who  fails  to  furnish  a  wharf, 
thus  compelling  the  vessel  to  discharge  by  lighters,  will  be  liable  for  the  delay 
«o  caused:  The  Dictator,  30  Fed.  Rep.  637.  And  so,  generally,  where  he  faiU 
to  furnish  a  proper  wharf  or  suitable  place  for  discharging  the  cargo:  OUvart 
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T.  Mercliant,  ISFeil.  Rep.  554;  Bomenv.  Decker,  18  Fed.  Rep.  751;  Oronstadt 
y.  Willioff,  21  Fed.  Rop.  253;  Tlie  Swallow,  27  Fed.  Rep.  316.  A  cop.signe& 
who,  by  the  custom  of  the  port,  is  bound  to  find  a  berth  for  the  vessel  to  dis- 
charge at  will  be  liable  for  the  delay  caused  by  bis  refusal  to  do  so:  TerjC' 
son  V.  Carter,  9  Daly,  193;  Clayton  v.  Four  Hundred  and  Ten  Tons  of  Coal, 

20  Fed.  Rep.  7y9.  Aud  the  vessel  is  not  bound  to  enter  upon  a  struggle  with 
other  vessels  for  the  possesnion  of  the  berth,  or  upon  a  race  to  obtain  it: 
Clayton  v.  Four  Hundred  and  Ten  Tons  of  Coal,  20  Fed.  Rep.  799.  If,  through 
the  mistake  of  the  charterer,  a  delay  occurs  in  loading  or  discharging  tbe^ 
cargo,  he  will  be  liable  therefor:  Tlie  Pietro  O.,  38  Fed.  Rep.  148;  Creightor^ 
y.  Dilka,  49  Fed.  Rep.  107.  In  the  former  of  these  cases,  the  charterer,  by- 
mistake,  fixed  too  early  a  day  for  the  arrival  of  the  ship.  In  the  latter,  a. 
delay  was  caused  by  an  employee  of  the  charterer  erroneously  pointing  out 
some  iron  as  a  part  of  the  cargo  to  be  taken  aboard,  and  which  bad  to  be  un- 
loaded again  when  the  mistake  was  discovered.  And  the  owner  of  a  cargo 
who  unreasonably  delays  unloading  a  vessel  after  her  arrival  at  the  desig- 
nated wliarf  is  liable  to  the  owner  of  the  vessel  for  demurrage,  although  by 
the  terms  of  his  purchase  the  vessel  was  employed  and  the  freight  paid  hy 
the  shipper:  Crawford  v.  Mellor,  1  Fed.  Rep.  638.  So,  too,  where  a  consignor 
improperly  detains  a  vessel  from  going  to  sea,  he  is  liable  to  the  owner 
of  the  ship  for  his  special  damages:  Bixby  v.  Bennett,  3  Daly,  226.  A  char- 
terer is  bound  to  do  all  he  can  to  get  a  proper  clearance  for  the  vessel,  and  if 
by  his  mistake  or  neglect  the  custom-house  officers  delay  the  vessel,  he  will 
be  liable  for  the  damages;  Rumhall  v.  Puig,  34  Fed.  Rep.  665;  Snow  r.  lliree 
Hundred  and  Fifty  Tons  of  Mahogany  and  Cedar,  46  Fed.  Rep.  129.  In  the 
absence  of  any  stipulation  in  the  charter-party  or  bill  of  lading  as  t«  the 
time  within  which  a  berth  shall  be  provided  for  a  ship  after  her  arrival,  it 
must  be  provided  within  a  reasonalde  time,  or  within  such  time  as  the  cus- 
tom of  the  port  provides.  According  to  the  custom  of  the  port  of  New  York, 
this  time  is  twenty-four  hours:  Henley  v.  Brooklyn  Ice  Co.,  14  Blatchf.  522; 
The  Z.  L.  Ada-ma,  2G  Fed,  Rep.  655;  Tlie  Neiher  Holme,  50  Fed.  Rep.  434. 
When  an  accessible  dock  has  been  designated,  it  is  the  duty  of  the  vessel 
to  use  reasonable  means  to  get  to  it;  but  if  a  delay  takes  place  at  the  request 
of  the  consignee,  he  takes  upon  himself  the  risks  incident  to  change  of 
M'eather,  and  is  liable  for  demurrage  if  the  discharge  is  not  efifected  within 
the  time  stipulated  in  the  bill  of  lading:  The  Henry  Sutton,  26  Fed.  Rep.  92:>. 
If,  wi.eii  the  master  reports  his  arrival,  tl:  oiisignee'a  wharf  is  inaccessible 
on  account  of  ice  and  lack  of  water,  and  the  master  thereupon  goes  to  the 
only  accessible  wharf,  and  notifies  the  consignee,  the  latter  will  be  liable  for 
the  delay,  if  he  refuses  to  accept  the  cargo:  Choate  v.  Mersdit/i,  1  Holmes, 
500.  But  if  the  consignee  names  a  suitable  wharf,  and  directs  tiie  master 
how  to  get  there,  but  the  latter  takes  a  different  way  of  getting  there,  and 
in  doing  so  grounds  his  vessel,  causing  delay,  the  consignee  will  not  bo 
liable  for  demurrage:  HoUoway  v.  Lanqf,  27  Fed.  Rop.  877.  A  master  who 
selects  an  unsuitable  place  for  unloading  his  vessel,  the  consignee  having  no 
power  to  select,  cannot  maintain  a  claim  for  demurrage:  Teilman  ▼.  Plock, 

21  Fed.  Rep.  349.  If  a  master  runs  the  risk  of  there  being  a  sufficient  depth 
of  water  at  a  certain  wharf  to  enable  him  to  unload  there,  and  it  tarns  out 
that  he  was  mistaken,  and  delay  results,  he  cannot  recover  demurrage:  One 
Hiirdred  Tons  of  Coal,  14  Fed.  Rop.  878;  Brtidge  y.  Two  Hundred  and 
Twenty  Tons  of  Fish  Scrap,  5  Hughes  C.  C.  141,  And  a  ship  cannot  recover 
demurrage,  where  she  fails  to  proceed  promptly  to  a  dock,  which  is  not 
shown  to  be  too  crowded  to  permit  her  to  unload:  Bwan  v.  Tredegar  Ch.,  6 


638  Van  Etten  v.  Newton.  [New  York, 

fiaghes  C.  C.  401.  A  vessel  is  not  ready  to  discharge  which  refuses  to  go  to  a 
»easoiial)le  place  to  deliver  her  carijo,  and  demurrage  cannot  be  claimed  for 
«ucli  a  delay:  Ray  v.  One  Block  of  Marble,  19  Fed.  Rep.  525.  Nor  can 
demurrage  be  allowed  in  a  case  where  the  detention  of  the  vessel  is  due  in 
part  to  the  failure  of  the  ship  to  snpply  necessary  buckets  and  men,  and  in 
part  to  the  failure  of  the  consignee  to  furnish  suitable  lighters,  where  that 
■was  the  only  practicable  mode  of  unloading:  T/ie  Scandinavia,  49  Fed.  Rep. 
658.  When  delay  ia  caused  by  the  illegal  acts  of  the  master  of  a  vessel  in 
violating  the  revenue  laws,  he  cannot  recover  demurrage:  Elwell  v.  Skiddy, 
8  Hun,  73.  And  if  a  master  of  a  vessel  sees  fit  to  stay  in  port  after  he  has 
discliarged  his  cargo,  in  order  to  settle  a  dispute  in  reference  to  demurrage, 
he  is  not  entitled  to  demurrage  for  such  stay:  Sleeper  v.  Puig,  10  Ben.  181. 

Burden  of  Proof  in  Absence  of  Stipulation  for  Demurrage.  — When 
the  contract  of  afifreightment  ia  silent  on  the  subject  of  demurrage,  the  bur- 
den of  proof  is  upon  the  party  claiming  demurrage  to  show  some  negligence 
on  the  part  of  the  consignee  or  owner  of  the  cargo,  or  that  he  exceeded  some 
■customary  period,  which,  by  implication,  is  a  part  of  the  contract:  The  ffy- 
■per ion's  Cargo,  2  Low.  93;  The  Schmidt,  27  Fed.  Rep.  671;  Levech  v,  A  Cargo 
-of  Wooden  Posts,  34  Fed.  Rep.  917;  The  Mary  Riley  v.  Three  Tlwusand  Rail' 
Toad  Ties,  38  Fed.  Rep.  254;  Riley  v.  A  Cargo  of  Iron  Pipes,  40  Fed.  Rep. 
mo;  Bellatty  v.  Curtis,  41  Fed.  Rep.  479. 

Waiting  for  Turn,  Detention  by,  does  not  Entitle  to  Demubbaob. 
—  In  the  absence  of  any  provision  for  demurrage  in  the  contract  of  affreight- 
ment, a  delay  in  unloading  a  vessel,  resulting  from  her  being  compelled  to 
wait  for  her  turn  to  unload,  does  not  entitle  her  to  claim  demurrage,  if  the 
unliAding  is  done  in  a  reasonable-  time.  The  owner  of  the  cargo,  in  such  a 
tjase,  is  liable  only  for  a  detention  caused  by  his  own  act,  and  not  by  the  acts 
of  those  over  whom  he  has  no  control:  Cross  v.  Beard,  26  N.  Y.  85;  Fisher  v. 
Abcel,  66  Barb.  381;  Wordin  v.  Bemis,  32  Conn.  268;  85  Am.  Dec.  255;  Weaver 
v.  Walton,  1  Flip.  441;  The  Olover,  I  Brown  Adm.  166;  One  Hundred  and 
Seventy-Jive  Tons  of  Coal,  9  Ben.  400;  The  M.  S.  Bacon  v.  Erie  «fc  W.  T.  Co., 
3  Fed.  Rep.  344;  Finney  v.  Grand  Trunk  R'y  Co.,  14  Fed.  Rep.  171;  Fish  v. 
One  Hundred  and  Ftfty  Tons  of  Brown  Stone,  20  Fed.  Rep.  201;  Crawford  v. 
Jessup,  24  Fed.  Rep.  303;  The  Mary  Riley  v.  Three  Thousand  Railroad  Ties,  38 
Fed.  Rep.  254;  Bellatty  v.  Curtis,  41  Fed.  Rep.  479;  BartleU  v.  A  Cargo  of 
Lumber,  41  Fed.  ll'ep.  S90.  But  under  a  general  (jharter  for  "  a  cargo  of  coal," 
the  charterers  of  a  vessel  cannot  keep  a  vessel  waiting  for  a  special  kind  of 
selected  coal  without  rendering  themselves  liable  for  the  delay:  Swan  v.  Fivt 
Hundred  and  Fifty  Tons  of  Reserve  Coal,  35  Fed.  Rep,  307. 

Consignee,  LrABirirr  of,  for  Demurrage.  —  When  the  contract  of  af« 
freightment  contains  no  provision  for  the  payment  of  demurrage,  the  com- 
iTion-law  courts  have  generally  held  that  the  consignee  is  noc  bound  to  pay 
demurrage:  Gage  v.  Morse,  12  Allen,  410;  90  Am.  Dec.  155;  Young  v.  Moel- 
ler,  5  El.  &  B.  755;  Smith  v.  Sieveking,  5  El.  &  B.  589;  Chappel  v.  Comfort,  10 
Com.  B.,  N.  S.,  802.  Bat  when  the  bill  of  lading  contains  a  stipulation  for 
demurrage,  either  expressly  or  by  reference  to  the  charter-party,  the  accept* 
ance  of  the  goods  is  held  to  be  evidence  of  an  agreement  by  the  consignee  to 
pay  demurrage:  Gage  v.  Morse,  12  Allen,  410;  90  Am.  Dec.  155;  Cross  r. 
Be.nrd,  26  N.  Y.  85;  Sutton  v.  Honmtonic  R'y  Co.,  45  Fed.  Rep.  507;  Falken- 
burj  V.  Clark,  11  R.  I.  '2~8;  Donaldson  v.  McDowell,  1  Holmes,  'J90;  Jesson 
V.  Solly,  4  Taunt.  52;  Sthtdt  v.  Roberts,  5  Dowl.  &  L.  460;  Wegener  v.  Smith, 
15  Com.  B.  285;  CawUiron  v.  TrickeU,  15  Com.  B.,  N.  S.,  754.     And  a  bill 
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of  lading  in  which  the  words  "  and  all  other  conditions,"  as  per  charter-party, 
follow  the  expression  "on  paying  freight,"  or  "paying  for  the  said  goods," 
or  similar  expressions,  imports  a  liability  on  the  part  of  the  consignee  of 
goods  nnder  the  bill  of  lading  to  pay  the  demurrage  stipulated  for  by  the 
terms  of  the  charter-party  to  wliich  it  refers:  Porteus  v.  Walney,  L.  R.  3 
Q.  B.  D.  534;  Smith  v.  Sieveking,  8  El.  &  B.  945;  Wegener  v.  SmUh,  15  Com. 
B.  285.  But  in  the  caae  of  County  of  Lancaster  v.  Sharp,  L,  R.  24  Q.  B.  D. 
158,  where  the  consignees,  who  were  agents  of  the  shipper,  informed  the 
ship-owner  before  the  arrival  of  the  vessel  that  they  would  not  pay  the  de« 
murrage,  it  was  held  that  they  were  not  liable  therefor. 

CoLLisiox,  Demcbbaqe  for  Vessel  Injured  bt.  —  A  ship-owner  whose 
vessel  has  been  injured  by  collision  is  entitled  to  demurrage  for  the  time 
during  which  she  has  been  undergoing  repairs:  The  Steamer  Baltic,  10 
Ben.  631;  New  Haven  S.  B.  Co.  v.  The  Mayor,  36  Fed.  Rep.  716;  William, 
son  V.  BarreU,  13  How,  101;  The  Baltimore,  8  Wall.  377.  And  the  rate  of 
demurrage  provided  in  the  charter-party  of  the  injured  vessel  will,  in  all 
save  exceptional  cases,  be  adhered  to  in  determining  the  damages  sufiFered 
by  the  delay  while  she  was  undergoing  repairs:  Tfie  Silica  v.  The  Lord 
Warden,  30  Fed.  Rep.  845.  In  the  absence  of  a  market  value  for  the  use  of 
vessels,  the  value  of  such  use  to  the  owner,  in  the  business  in  which  she  waa 
engaged  at  the  time  of  the  collision,  is  a  proper  basis  for  estimating  the  dam- 
ages for  her  detention:  The  Mayflower,  1  Brown  Adm.  376.  And  in  the  case 
of  The  Sunnyside,  1  Brown  Adm.  415,  where  the  tug  injured  by  the  collision 
was  at  the  time  a  member  of  an  association,  it  was  held  that  the  dividends 
paid  by  the  association  during  the  time  she  was  laid  up  for  repairs  formed  a 
proper  basis  for  computing  the  demurrage  to  which  she  was  entitled. 

Illegal  Seizure  of  Vessel,  Demurraqe  in  Case  of.  —  Where  a  vessel 
has  been  illegally  seized  or  captured,  and  has  been  restored  to  her  owner 
after  detention,  demurrage  is  allowed  upon  the  same  principle  as  in  cases  of 
collision:  The  Apollon,  9  Wheat.  362. 

Measure  of  Damages.  —  In  estimating  the  amount  of  damages  resulting 
from  the  detention  of  a  vessel,  the  sum  stipulated  in  the  charter-party  as  de< 
murrage  is  generally  the  measure  of  the  damages:  5  Am.  &  Eng.  Ency.  of 
Law,  548;  Abbott  on  Shipping,  13th  ed.,  269;  Moorsmn  v.  Bell,  2  Camp.  616; 
Benson  v.  Attoood,  13  Md.  20;  71  Am.  Dec.  611;  Creijhion  v.  Dilks,  49  Fed. 
Rep.  107. 

Lay-days,  Commencement  of.  — Lay-days  are  the  days  specified  in  a 
contract  of  affreightment,  which  the  charterer  of  a  vessel  is  permitted  to  de« 
tain  her  for  loading  or  unloading  without  incurring  liability  to  pay  demur- 
rage. The  English  doctrine  in  reference  to  the  commencement  of  lay-days 
is  thus  stated  by  Brett,  L.  J.,  delivering  the  opinion  of  the  court  inNeUon  v. 
Dahl,  L.  R.  12  Ch.  Div.  5S1:  "If  the  place  named  be  of  the  larger  descrip- 
tion, as  a  port  or  dock,  the  notice  may  be  given,  though  the  ship  is  not  then 
in  the  particular  part  of  the  port  or  dock  in  which  the  particular  cargo  is  to 
bo  loaded;  but  if  the  place  named  is  of  the  more  limited  description,  the 
notice  cannot  be  given  until  the  ship  is  at  the  named  place,  though  the  ship 
is  in  the  port  or  dock  in  which  the  named  place  is  situated."  See  also  Brown 
V.  Johnson,  12  Mees.  &  W.  331;  NitUen  v.  WaU,  L.  R.  16  Q.  B.  D.  67;  Pey. 
man  v.  Dreyfus,  L.  R.  24  Q.  B.  D.  15"2.  The  American  cases  hold  that  un- 
less the  charter-party  or  bill  of  lading  manifests  a  contrary  intention,  the 
stipulated  lay-days  do  not  be.;in  to  run  as  against  the  consignee  until  the 
vessel  iias  arrived  at  her  berth,  or  other  usual  and  customary  place  for  load* 
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ing  or  nnloading,  and  is  in  actual  readiness  to  discharge  her  cargo  in  accord* 
ance  with  her  legal  obligations:  Qronstcuit  v.  Witthoff,  15  Fed.  Rep.  265 j 
Hanson  v.  New  York  etc  B'y  Go.,  31  Fed.  Rep.  297;  Hodgdon  v.  Nero 
Haven  &  H.  R.  R.  Co.,  46  Coun.  276;  33  Am.  Rep.  21;  Ayltoard  v.  Smitli,  2 
Low.  192. 

Risks  Assumed  bt  Charterer  xrrER  Vessel  Reaches  Place  of  Dis* 
CHARGE.  — When  a  given  number  of  days  is  allowed  to  the  charterer  of  a 
vessel  for  unloading  her,  there  is  a  contract  implied  on  his  part  that  from 
the  time  when  the  vessel  reaches  her  usual  place  of  discharge,  he  will  take 
the  risk  of  any  ordinary  vicissitudes  that  may  occur  to  prevent  him  from  re- 
leasing her  at  the  expiration  of  the  lay-days:  Thiis  v.  Byers,  L.  R.  1  Q.  B.  D. 
244;  Randall  V.  Lynch,  2  Camp.  352;  Leer  v.  Yates,  3  Taunt.  387;  Brown  v. 
Johnson,  10  Mees.  &  W.  331. 

Words  and  Phrases,  Construction  op. — The  word  "direct,"  in  a 
charter-party,  means  that  the  vessel  shall  take  a  direct  course  to  her  port  of 
destination,  without  deviation,  or  undue  or  unreasonable  delay:  T/ie  Onriisf, 
6  Blatchf.  533.  "  Dispatch  "  means  without  delay.  A  charterer  who  stipu- 
lates for  dispatch  in  discharging  takes  all  the  risk  of  being  able  to  effect 
such  a  discharge;  and  if  he  detains  the  vessel  unduly,  he  must  pay  de- 
murrage: Sleeper  v.  Puig,  17  Blatchf.  36.  Under  a  charter  providing  for 
"quick  dispatch  "  in  discharging,  the  charterer  is  liable  for  demurrage,  when 
the  vessel,  owing  to  the  crowded  condition  of  the  port,  is  delayed  in  procur- 
ing a  berth,  notwithstanding  the  custom  of  the  port  allowing  twenty-four 
hours  after  notice  before  commencing  to  receive  cargo:  Davis  v.  Wallace,  3 
Cliff.  123;  Thacher  v.  Boston  O.  L.  Co.,  2  Low.  361;  Bjorkquist  v.  Certain 
Steel  Rail  Crop  Ends,  3  Fed.  Rep.  717;  MoU  v.  Frost,  47  Fed.  Rep.  82;  also, 
when  there  is  a  delay  in  giving  security  for  the  payment  of  the  freight:  T/ie 
Dixie,  46  Fed.  Rep.  403.  "Customary  quick  dispatch  "in  unloading  sugar 
requires  the  use  of  platform  scales  upon  which  the  sugar  can  be  weighed  as 
delivered,  and  such  scales  must  be  furnished  by  the  charterer,  although  the 
weighing  is  done  by  the  government:  Smith  v.  Harrison,  50  Fed.  Rep.  566. 
"Running-days"  are  all  days  upon  which  the  ship  could  run:  Cochran  v. 
Ritberg,  3  Esp.  121.  Where  the  word  "days,"  simply,  is  used,  running-days 
are  meant,  unless  there  is  some  special  custom  to  the  contrary:  Brown  v, 
Johnston,  10  Mees.  &  W.  331.  The  words  "  providing  for  demurrage  for  every 
day,  day  by  day,"  in  a  charter-party,  are  to  be  construed  as  running-days, 
and  not  working-days,  and  all  days  are  to  be  counted,  including  Sundays  and 
holidays  and  rainy  days:  The  Oluf,  19  Fed.  Rep.  459.  But  Sundays  and 
holidays  are  not  counted  when  the  charter-party  provides  for  "customary  dis- 
patch "  in  discharging:  Oates  v.  Ryan,  37  Fed.  Rep.  154.  Nor  is  Sunday  to 
be  counted  when  the  vessel  could  not  have  got  out  of  port  before  Monday: 
Whitehouse  v.  HaUtead,  90  IlL  95.  And  a  master  of  a  vessel  is  not  bound  to 
allow  cargo  to  be  loaded  at  night  or  on  Sundays,  in  tho  absence  of  an  agree- 
ment: Creightonv.  Dilks,  49  Fed.  Rep.  107.  "Workin_'-(l:iys"  do  not  include 
Sundays  or  holidays:  Brown  v.  Johnson,  10  Mees.  &  W.  .S31 ;  Thiis  v.  Byers, 
12  Q.  B.  Div.  244.  "  Rainy  days  "  are  only  those  days  on  which  the  rain  falls 
to  such  an  extent  as  to  interfere  with  the  execution  of  the  work  with  con- 
venience and  safety:  Balfour  v.  Wilkina,  5  Saw.  429.  But  by  usage,  in  the 
■alt  trade,  rainy  weather  is  deducted  from  the  time  allowed,  because  salt 
•annot  be  removed  without  damage  during  such  weather:  Houge  v.  Woodruff", 
19  Fed.  Rep.  136.  Where  a  charter-party  excludes  from  the  computation 
of  the  time  of  loading  any  time  lost  by  droughts,  floods,  storms,  and  any  ex- 
traordinary occurrences  beyond  the  control  of  the  charterer,  tiie  sliip-uwucr 
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is  not  entitled  to  demurrage  for  delay  caused  by  droughts  or  floods  in  the 
Btreams  or  rivers  which  are  the  source  of  supply  of  the  cargoes:  Paterson  v. 
Dakin,  31  Fed.  Rep.  68..';  Sorensin  v.  Key-er,  48  Fed.  Rep.  117.  But  the 
drought  exception  does  not  apply  to  previous  ilroughts  in  the  streams  down 
wiiich  the  cargo  ia  floated,  making  a  scarcity  in  the  market,  and  preventing 
the  securing  of  a  cargo:  The  India,  49  Fe.l.  Rep.  76.  The  wedging  in  of 
lighters,  and  the  consequent  delay  in  discharging  a  vessel,  are  results  of 
"frost,"  within  the  meaning  of  an  exception  in  a  charter-party:  Aalholm  v. 
q<l  Cargo  of  Iron  Ore,  23  Fed.  Rep.  620.  A  clause  in  a  charter-party  that 
"during  obstruction  of  the  navigation  by  ice,  the  lay-days  are  not  to  be 
counted,"  applies  to  such  obstruction  as  prevents  the  loading  of  the  vessel 
as  well  as  to  such  as  prevents  her  from  going  to  sea:  Ladd  v.  Wilson,  1 
Cranch  O.  O.  293. 

Lien  for  Dbmdrraob.  — The  ship-owner  has,  in  admiralty,  a  lien  for  de- 
murrage upon  the  cargo,  which  may  be  enforced,  even  though  demurrage  is 
not  expressly  stipulated  for  in  the  bill  of  lading  or  charter-party.  And  this 
lien  may  be  enforced  by  proceedings  in  rem:  Tlie  Hyperion^ a  Cargo,  2  Low. 
93;  Hawgoodv.  One  T/iousand  Three  Hundred  and  Ten  Tons  of  Coal,  21  Fed. 
Rep.  681.  But  when  no  notice  of  any  claim  or  lien  for  demurrage  is  made  at 
tliti  time  of  the  delivery  of  the  cargo,  nor  before  the  commencement  of  the 
suit  to  recover  demurrage,  no  action  tn  rem  can  be  maintained:  Riley  T.  A. 
Cargo  of  'Iron  Pipes,  40  Fed.  Rep.  605;  The  OiuUo,  34  Fed.  Rep.  909. 

Miscellaneous. — Demurrage  may  be  recovered  for  the  detention  of  a 
yacht  by  a  wrongful  act,  at  the  market  rate  of  such  craft,  although  she  was 
never  let  for  hire,  and  no  substitute  was  employed  by  her  owner  during  the 
time  of  such  detention.  The  amount  of  such  demurrage  may  be  determined 
by  the  testimony  of  those  engaged  in  chartering  yachts:  The  Lagonda,  44 
Fed.  Rep.  367.  Where  neither  the  charter-party  nor  the  bill  of  lading  con- 
tains any  exception  of  strikes,  the  freighter  will  be  held  liable  for  demurrage 
caused  by  a  strike,  although,  by  the  custom  of  the  port,  the  ship-owner  and 
the  consignee  jointly  unloaded  the  vessel,  and  the*nen  of  both  went  on 
strike:  Budgett  v.  Binning/on,  L.  R.  1  Q.  B.  (1891).  If  a  charterer  of  a 
vessel  has  no  agent  at  the  port  of  destination  to  whom  the  master  can  give 
notice  on  his  arrival,  the  charterer  will  be  liable  for  demurrage  from  the  time 
of  her  actual  readiness  to  discharge  the  cargo:  Hatton  v.  De  Belviimnraii,  28 
Fed.  Rep.  780.  If  a  vessel,  being  unable  to  complete  her  lading  in  port  ow« 
ing  to  lack  of  water,  goes  outside  to  complete  her  cargo,  and  the  charterer 
refuses  to  load  her  there,  he  will  be  liable  for  demurrage:  Belmont  v.  Tyson,  S 
Blatclif.  530.  Where  a  charterer  stipulates  in  the  bill  of  lading  for  a  certain 
depth  of  water  at  a  berth,  the  ownet  is  entitled  to  demurrage  for  the  delay 
resulting  from  a  lack  of  that  depth  of  water:  Sutton  v.  housaionie  R'y  Co., 
45  Fed.  Rep.  507.  The  arrest  and  detention  of  a  vessel  by  legal  process  in  a 
suit  in  rem,  which,  although  unfounded,  ia  not  viala  fides,  does  not  entitle 
the  owner  to  demurrage:  Portland  Shipping  Co.  v.  The  Alex.  Oihtton,  44  Fed. 
Rep.  371.  A  claim  for  demurrage  against  a  cargo  will  be  allowed  for  delay 
caused  by  the  issuance  of  attachments  against  it:  The  Malta,  34  Fed.  Rep. 
144.  A  delay  caused  by  the  failure  of  the  charterer  of  a  vessel  and  her 
master  to  agree  in  the  selection  of  a  stevedore,  where  the  contract  calls  for 
the  employment  of  a  stevedore  satisfactory  to  both,  does  not  give  a  right  to 
claim  demurrage:  Pcrtiatul  Shipping  G*.  T.  J%$  Alex,  Oiluo%  44  Fed.  B^ 
871. 
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Southard  v.  Curley. 

[134  New  York,  148.] 
INFORMATION  OT   CONTRACT,  DEGREE  OF   PrOOF  NeCESSART   IN  ACTION  FOK. 

— la  an  action  to  reform  a  written  contract  on  the  ground  that,  owing 
to  a  mistake,  it  fails  to  express  the  agreement  which  the  parties  to  it 
actually  made,  it  is  incumbent  upon  the  party  alleging  the  mistake  to 
dearly  establish  it  by  satisfactory  proofs,  but  he  is  not  bound  to  estab* 
lish  the  mistake  beyond  a  reasonable  doubt.  It  is  not,  therefore,  error, 
in  an  action  upon  a  contract,  in  which  the  answer  sets  up  a  mistake,  and 
■asks  for  a  reformation  thereof,  for  the  court  to  refuse  to  charge  the  jury 
"  that  the  burden  of  proof  is  on  the  defendant  to  satisfy  the  jury,  be* 
yond  a  reasonable  doubt,  that  there  was  a  mutual  mistake  in  this  case." 

Horace  Secor,  Jn.,  for  the  appellant. 

Charles  N.  Morgan,  for  respondent  Curley, 

Kohn  and  Ruck,  for  respondent  Brosnan. 

Tarker,  J.  This  action  was  instituted  for  the  purpose  of 
Tecovering  the  damages  which  the  plaintiff  claims  to  have 
sustained  by  reason  of  a  breach,  by  the  defendants,  of  the  fol- 
Jowing  agreement: — 

"September  10,  1889. 

"I,  C.  H.  Southard,  of  Baldwins,  Queens  County,  New 
"York,  agree  to  sell  to  John  J.  Curley  and  J.  M.  Brosnan,  of 
>Rockaway  Beach,  Long  Island,  said  county  and  state,  all 
[here  follows  a  description  of  the  property  in  question],  for 
the  sum  of  thirty-one  thousand  dollars,  to  be  paid  at  thirty 
or  sixty  days  from  date  of  this  agreement;  and  I  hereby  ac- 
knowledge the  receipt  of  check  of  one  hundred  dollars  from 
John  J.  Curley  and  J.  M.  Brosnan,  both  of  Rockaway  Beach, 
New  York.  C.  H.  Southard. 

"Signed  and  delivered  in  the  presence  of — 
"J.  M.  Brosnan  and 
"John  Curley." 

The  property  described  in  the  agreement  was  a  portion  of 
4he  Mammoth  Hotel,  at  Rockaway  Beach. 

The  answer  averred  the  purchase  of  the  building,  by  the 
plaintiff,  of  the  owners  of  the  land  on  which  the  building  was 
located;  the  securing  of  an  option  by  the  defendants  to  pur- 
chase the  premises  from  the  owners  within  a  given  period; 
their  desire  to  secure  an  option  for  the  purchase  of  so  much  of 
the  hotel  buildings  as  remained  standing;  and  that  the  agree- 
ment which  they  in  fact  made  with  the  plaintiff  was  to  pay 
^m  one  hundred  dollars  for  an  option  to  purchase  the  build- 
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ing  within  thirty  or  sixty  days  for  the  sum  of  thirty-one  thou- 
sand  dollars,  but  the  defendant  Brosnan,  in  the  haste  of 
drafting  the  memorandum  of  agreement,  omitted  to  insert, 
that  the  sale  was  optional  with  the  defendants. 

The  answer  demanded,  among  other  relief,  that  the  writing 
be  80  reformed  as  to  express  the  true  meaning  of  the  parties. 

No  exceptions  were  taken  to  the  admission  of  testimony. 

But  an  exception  was  taken  to  the  refusal  of  the  court  to 
direct  a  verdict  in  favor  of  the  plaintiff,  at  the  close  of  the 
case,  and  the  appellant  urges  that  an  error  is  thus  presented. 

We  do  not  so  regard  it.  The  issue  presented  by  the  plead- 
ings permitted  the  introduction  of  testimony  tending  to  show 
that  the  writing  relied  on  by  the  plaintiff  did  not  state  the 
agreement  which  the  parties  made. 

On  the  trial,  evidence  tending  to  establish  the  allegations  of 
the  answer  in  such  respect  was,  without  objection,  introduced, 
and  without  stopping  to  recite  it,  it  is  suflBcient  to  say  that  it 
would  support  a  decree  so  reforming  the  writing  as  to  provide 
that  the  one  hundred  dollars  was  paid  for  the  right  to  pur- 
chase the  property  described  within  the  period  provided,  and 
for  the  sum  named. 

The  denial  of  plaintiff's  motion  to  direct  a  verdict,  there- 
fore, was  not  error. 

No  exception  was  taken  to  the  charge  of  the  court,  but  the 
plaintiff  requested  the  court  to  charge  "that  the  burden  of 
proof  is  on  the  defendants  to  satisfy  the  jury,  beyond  a  rea- 
sonable doubt,  that  there  was  a  mutual  mistake  in  the  case," 
and  the  exception  taken  to  the  refusal  of  the  court  to  charge 
as  requested  is  now  assigned  for  error. 

It  is  a  rule  of  the  criminal  law  that  the  guilt  of  the  accused 
must  be  fully  proved;  that  neither  a  preponderance  of  evi- 
dence nor  any  weight  of  preponderant  evidence  is  suflScient 
for  the  purpose,  unless  it  generate  full  belief  of  the  fact,  to  the 
exclusion  of  all  reasonable  doubt. 

A  degree  of  conviction,  it  is  said,  which  ought  only  to  be 
produced  when  the  facts  proved  coincide  with  and  are  legally 
Bufiicient  to  establish  the  truth  of  the  hypothesis  assumed^ 
namely,  the  guilt  of  the  party  accused,  and  are  inconsistent 
with  any  other  hypothesis. 

But  a  distinction  has  always  been  recognized  and  maiii- 
tained  between  criminal  and  civil  cases  in  respect  to  the  de- 
gree or  quantity  of  evidence  necessary  to  support  a  judgment; 
in  the  latter  class  of  actions  the  law  being  satisfied  with  * 
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finding  in  accordance  with  the  preponderance  of  or  weight  of 
preponderating  evidence. 

The  difference  in  the  form  of  oath  administered  to  jurors  in 
civil  cases  and  criminal  actions  is  in  accordance  with  thi& 
fundamental  distinction. 

But  it  is  urged  that  in  an  action  brought  to  reform  a  writ* 
ten  contract,  on  the  ground  that,  owing  to  a  mistake,  it  fails- 
to  express  the  agreement  which  the  parties  to  it  actually 
made,  the  courts  have  at  last  adopted  the  rule  of  criminal  ac- 
tions, that  the  evidence  must  be  such  as  to  establish  the  mis- 
take beyond  a  reasonable  doubt.  That  such  was  not  always 
the  rule  is  conceded,  but  it  is  claimed  that  the  later  adjudica- 
tions have  settled  the  rule  in  accordance  with  the  appellant's 
contention. 

In  Story's  Eq.  Jur.,  sec.  157,  the  doctrine  is  stated  as  fol- 
lows: "  Relief  will  be  granted  in  cases  of  written  instruments 
only  when  there  is  a  plain  mistake,  clearly  made  out  by  satis- 
factory proofs.  It  is  true  that  this,  in  one  sense,  leaves  the 
rule  somewhat  loose,  as  every  court  is  still  left  free  to  say 
what  is  a  plain  mistake,  and  what  are  proper  and  satisfactory 
proofs.  But  this  is  an  infirmity  incident  to  the  very  admin- 
istration of  justice;  for  in  many  cases  judges  will  differ  as  to 
the  result  and  weight  of  evidence,  and  consequently  they  may 
make  different  decisions  upon  the  same  evidence.  But  the 
qualification  is  most  material,  since  it  cannot  fail  to  operate 
as  a  weighty  caution  upon  the  minds  of  all  judges,  and  it  for- 
bids relief  whenever  the  evidence  is  loose,  equivocal,  or  contra- 
dictory, or  it  is  in  its  texture  open  to  doubt  or  to  opposing 
presumptions." 

The  rule  declared  by  Story  was  in  accordance  with  the 
adjudications  at  the  time  of  his  writing,  and  in  accordance, 
doubtless,  with  the  general  understanding  of  the  profession  at 
the  present  time. 

Judge  Red  field,  in  his  revision,  has  added  to  section  157 
(Story's  Eq.  Jur.,  11th  ed.),  the  following:  "The  proof  must 
be  such  as  will  strike  all  minds  alike  as  being  unquestionable 
and  free  from  reasonable  doubt.  The  distinction  here  at- 
tempted to  be  defined,  in  regard  to  the  measure  of  proof,  is 
much  the  same  which  exists  between  civil  and  criminal  cases." 

Mr.  Pomeroy,  in  his  work  on  equity  jurisprudence  (vol.  2, 
sec.  859),  reaches  the  same  conclusion.  He  says:  "The  au- 
thorities all  require  that  the  parol  evidence  of  the  mistake 
and  of  the  alleged  modification  must  be  most  clear  and  con- 
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vincing, — in  the  language  of  some  judges,  the  strongest  pos- 
«ible,  — or  else  the  mistake  must  be  admitted  by  the  opposite 
party;  the  resulting  proof  must  be  established  beyond  a  rea- 
sonable doubt." 

We  have  examined  all  of  the  authorities  cited  by  Judge 
Redfield  and  Mr.  Pomeroy  in  support  of  the  rule  which  they 
have  attempted  to  deduce  from  them,  as  well  as  those  cited 
by  the  appellant. 

It  would  hardly  be  proper,  in  this  connection,  to  attempt  a 
review  of  them  all,  but  we  have  selected  from  different  juris- 
dictions a  number  of  cases  which  are  fairly  representative,  as 
to  the  expressions  made  use  of  by  the  courts  touching  the 
degree  or  quantity  of  proof  essential  to  support  a  decree  re- 
forming a  written  instrument  on  the  ground  of  mistake. 

It  should  be  observed,  in  passing,  however,  that  in  none  of 
the  cases  was  the  court  called  upon  to  determine  whether  the 
trial  court  observed  the  proper  rule  in  passing  on  the  evi- 
dence, or  whether,  as  here,  it  had  correctly  or  not  instructed 
the  jury  in  that  regard.  What  rule  should  guide  the  trial 
court  was  not,  therefore,  necessarily  discussed  by  counsel;  and 
we  have  failed  to  find  any  evidence  of  a  discussion  by  any  of 
them  of  the  question  whether  the  rule  in  criminal  actions 
touching  the  degree  and  quantity  of  proof  necessary  to  sup- 
port a  judgment  of  conviction  is  applicable  to  cases  of  this 
character. 

It  should  also  be  remarked  that  the  expressions  in  the  sev- 
eral opinions  relied  on  as  establishing  the  rule  contended  for 
were  generally,  if  not  universally,  made  in  connection  with 
such  a  discussion  of  the  evidence  as  induced  an  affirmance  or 
reversal  of  the  judgments  under  review. 

Lord  Hardwicke,  in  Henikle  v.  Royal  Exchange  Assur.  Co., 
1  Ves.  Sr.  317,  said:  "There  ought  to  be  the  strongest  proof 
possible." 

In  United  States  v.  Munroe,  5  Mason,  572,  the  court  said: 
"The  evidence  must  be  clear,  unequivocal,  and  decisive,  not 
evidence  which  hangs  equal  or  nearly  equilihrio" 

In  Andrews  v.  Essex  Fire  etc.  Ins.  Co.y  3  Mason,  6,  by  Story, 
J,:  "  But  a  court  of  equity  ought  to  be  extremely  cautious  ia 
the  exercise  of  such  an  authority,  seeing  that  it  trenches  upoa 
one  of  the  most  salutary  rules  of  evidence,  that  parol  evi- 
dence ought  not  to  be  admitted  to  vary  a  written  instrument. 
It  ought,  therefore,  in  all  cases,  to  withhold  its  aid  where  the 
mistake  is  not  made  out  by  the  clearest  evidence  according  to 
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the  understanding  of  both  parties,  and  upon  testimony  en- 
tirely exact  and  satisfactory." 

In  Gillespie  v.  Moon,  2  Johns.  Ch.  585,  7  Am.  Dec.  559, 
Chancellor  Kent  remarks:  "  Does  it  satisfy  the  mind  of  the 
court?" 

Fry  on  Specific  Performance,  2d  Am.  ed.:  "  The  proof  must 
be  clear,  irrefragable,  and  the  strongest  possible." 

Bold  V.  Hutchinson,  5  De  Gex,  M.  &  G.  558:  "  If  it  is  per- 
fectly palpable  that  there  has  been  a  mistake,  the  court  will 
correct  it.  The  question  before  me  is,  whether  I  am  satisfied 
that  a  settlement  has  been  made  in  error." 

Coale  V.  Merryman,  35  Md.  382:  "The  evidence  must  be 
Buch  as  to  satisfy  the  mind  of  the  court." 

Lyman  v.  Little,  15  Vt.  576:  "  Equity  will  not  correct  a  mis- 
take in  a  written  instrument,  except  on  clear  and  undoubted 
testimony." 

Miner  v.  Hess,  47  111.  170:  "  It  must  leave  little,  if  any, 
doubt." 

Stockhridge  Iron  Co.  v.  Hudson  Iron  Co.,  102  Mass.  45:  "  The 
proof  that  both  parties  intended  to  have  the  precise  agree- 
ment set  forth  inserted  in  the  deed,  and  omitted  to  do  so  by 
mistake,  must  be  made  beyond  a  reasonable  doubt."  In  lay- 
ing down  this  rule,  the  court  did  not  refer  to  other  adjudica- 
tions. 

Sawyer  v.  Hovey,  3  Allen,  331;  81  Am.  Dec.  659:  *'  The 
mistake  must  be  made  out,  according  to  the  understanding  of 
both  parties,  by  proof  that  is  entirely  exact  and  satisfactory." 

White  V.  Williams,  48  Barb.  222:  "  The  relief  will  not  be 
granted,  except  when  the  mistake  is  very  plain,  and  operates 
contrary  to  the  intention  of  the  parties." 

Tufts  V.  Lamed,  27  Iowa,  330:  "  The  evidence  of  mistake 
must  be  such  as  will  strike  all  minds  alike  as  being  unques- 
tionable and  free  from  reasonable  doubt." 

Nevius  V.  Dunlap,  33  N.  Y.  676:  "To  entitle  a  party  to  the 
decree  of  a  court  of  equity  reforming  a  written  instrument, 
he  must  show,  first,  a  plain  mistake,  clearly  raad*»  out  by  sat- 
isfactory proofs." 

Mead  v.  Westchester  F.  Ins.  Co.,  64  N.  Y.  453:  "The  proof 
upon  this  point  should  be  so  clear  and  convincing  as  to  leave 
no  room  for  doubt." 

Ford  V.  Joyce,  78  N.  Y.  618:  "The  mistake  should  be  proved 
EB  much  to  ihe  satisfaction  of  the  court  as  if  admitted." 

I\ewton  V.  Holley,  6  Wis.  (*592)  564-578:  '*The  mistake 
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must  be  made  out  in  a  most  clear  and  decisive  manner,  and 
to  the  entire  satisfaction  of  the  court." 

Linn  v.  Barkey,  7  Ind.  69:  The  mistake  "must  be  estab- 
lished beyond  a  reasonable  controversy." 

Hill  V.  Hill,  10  Week.  Dig.  239:  ''The  proof  of  the  mistake 
should  be  clear  and  positive)  it  should  not  leave  a  reasonable 
doubt." 

Boardman  v.  Davidson,  7  Abb.  Pr.,  N.  S.,  439:  The  mistake 
"  must  be  shown  by  clear  and  entirely  satisfactory  proof,  and 
the  relief  will  not  be  granted  when  the  evidence  is  loose, 
equivocal,  or  contradictory,  or  is  in  its  texture  open  to  doubt 
or  to  opposing  presumption." 

In  Devereux  v.  Sun  Fire  Office^  51  Hun,  147:  The  evidence 
of  mistake  "  should  be  clear  and  convincing,  and  such  as  to 
leave  no  reasonable  doubt  as  to  the  existence  of  the  mistake 
alleged." 

Little  V.  Webster,  1  N.  Y.  Supp.  315:  "  The  evidence  should 
be  strong  and  conclusive,  and  in  some  cases  it  has  been  held 
should  be  beyond  all  reasonable  doubt.  But  perhaps  this  ex- 
pression is  too  strong.  There  must  be  at  least  very  conclu- 
sive evidence  that  by  mistake  the  contract  does  not  represent 
the  intention  of  the  parties." 

Simmons  Creek  Coal  Co.  v.  Doran,  142  U.  S.  417-435:  "  But, 
to  justify  such  reformation,  the  evidence  must  be  sufficiently 
cogent  to  thoroughly  satisfy  the  mind  of  the  court." 

The  quotations  made  indicate  a  universal  agreement  that  a 
contract  shall  not  be  reformed  on  loose,  contradictory,  and 
unsatisfactory  evidence;  a  settled  determination  that  when  a 
mistake  is  alleged,  it  must  be  clearly  established  by  satisfac- 
tory proofs,  or  the  contract  will  stand  as  made.  But  in  giv- 
ing expression  to  the  necessity  of  observing  such  caution,  some 
judges  have  employed  conservative  language,  others  extreme, 
—  a  difference  doubtless  due  to  the  fact  that  the  question  before 
the  court  for  discussion  in  the  different  cases  was,  not  what  is 
the  abstract  rule  as  to  the  degree  or  quality  of  the  evidence 
required,  but  rather,  whether  the  particular  evidence  under 
consideration  justifies  a  reformation.  While,in  a  fewinstances, 
apparently  unconsidered  expressions  may  be  found  to  the  effect 
tliat  the  mistake  must  be  established  beyond  a  reasonable 
doubt,  so  may  a  variety  of  otlier  expressions,  differing  in  form, 
but  equally  well  supported,  be  found,  such  as:  "It  must  be 
proved  as  much  to  the  satisfaction  of  the  court  as  if  admitted"; 
"  the  proof  must  be  clear,  irrefragable,  and  the  strongest  pes- 
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sible  ";  or  "  there  must  be  a  plain  mistake,  established  by 
satisfactory  proofs,"  —  a  situation  which  suggests  that  we  heed 
the  caution  of  Folger,  J.,  in  Taylor  v.  Mayor  etc.,  82  N.  Y.  17: 
"  It  is  not  always  well  to  take  particular  phrases  and  sentences 
from  an  opinion,  and  read  them  as  giving  the  core  of  the  judg- 
ment." The  same  thought  was  expressed  in  Hastings  Nat. 
Bank  v.  Hibbard,  48  Mich.  457:  "  It  must  always  be  remem- 
bered that  general  language  in  legal  discussions  is  to  be  con- 
strued with  its  surroundings,  and  cannot  be  dealt  with  in  the 
abstract." 

Chief  Justice  Marshall,  in  Cohens  v.  Virginia,  6  Wheat. 
264,  not  only  called  attention  to  the  care  which  should  be 
observed  in  asserting  that  general  expressions  used  in  an 
opinion  must  be  accepted  as  law,  but  most  admirably  stated 
the  reason  for  it.  He  said:  "  It  is  a  maxim  not  to  be  disre- 
garded, that  general  expressions  in  every  opinion  are  to  be 
taken  in  connection  with  the  case  in  which  these  expressions 
are  used.  If  they  go  beyond  the  case,  they  may  be  respected, 
but  ought  not  to  control  the  judgment  in  a  subsequent  suit, 
when  the  very  point  is  presented  for  decision.  The  reason  of 
this  maxim  is  obvious.  The  question  actually  before  the 
court  is  investigated  with  care,  and  considered  in  its  full  ex- 
tent. Other  principles  which  may  serve  to  illustrate  it  are 
considered  in  their  relation  to  the  case  decided,  but  their 
possible  bearing  on  all  other  cases  is  seldom  completely 
investigated." 

Bearing  in  mind  these  admonitions  as  we  examine  the 
opinions  alluded  to,  we  reach  the  conclusion  that  they  do  not 
require  us  to  declare  that  this  strong  rule  of  criminal  proce- 
dure has  become  a  part  of  the  practice  in  civil  actions.  Cer- 
tainly this  need  not  be  done,  in  view  of  the  many  authorities 
which,  both  before  and  since  Judge  Story  penned  the  rule  that 
*'  relief  will  be  granted  in  cases  of  written  instruments  only 
when  there  is  a  plain  mistake  clearly  made  out  by  satisfac- 
tory proofs,"  have  asserted  the  same  doctrine  in  terms  or  in 
substance. 

We  think  the  refusal  to  charge  as  requested  was  not  error. 

The  judgment  should  be  aflirmed. 


Mistake,  Evidence  to  Prove. — la  addition  to  the  cases  cited  by  tha 
court,  the  following  may  be  given:  To  show  mistake  in  a  bond,  the  evidence 
must  be  full  and  satisfactory:  Smith  v.  Allen,  1  N.  J.  Eq.  43;  21  Am.  Dec,  33. 
Evidence  to  justify  relief  on  the  ground  of  mistake  must  be  clear,  nnequivo* 
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cal,  and  decisive  as  to  the  mistake:  Allen  v.  Elder,  76  Ga.  674;  2  Am.  St. 
Rep.  63.  To  reform  a  written  iastrumeut  on  the  ground  of  mistake,  the 
mistako  must  be  established  in  a  clear  and  convincing  manner,  and  to  the 
entire  satisfaction  of  the  court;  but  relief  will  not  be  denied  because  the  tes- 
timony is  conflicting:  Hutchinson  v.  AinswoHh,  73  Cal.  452;  2  Am.  St.  Rep. 
523.  To  establish  mistake,  the  party  alleging  it  must  prove  it  clearly  and 
satisf  ictorily,  and  perhaps  beyond  a  reasonable  doubt;  and  to  charge  that, 
to  establish  mistake,  the  evidence  in  its  favor  must  be  more  weighty,  con- 
vincing, or  satisfactory  than  the  evidence  of  the  other  party,  is  not  ei-ror,  aa 
a  mere  preponderance  of  evidence  is  not  sufiBcient:  Parker  v.  Hull,  71  Wis. 
368;  5  Am.  St.  Rep.  224.  The  mistake  must  be  made  to  appear  "clearly 
and  satisfactorily,  by  clear,  full,  and  definite  testimony,  to  the  satisfaction 
of  the  jury  ":  Claybaiujh  v.  Ooodchild,  135  Pa.  Sfc.  421.  The  mistake  must  be 
"established  by  clear,  precise,  and  indubitable  evidence":  Jenkins  v.  Davis, 
141  Pa.  St.  266.  The  proof  of  a  mistake  ought  to  be  *'  clear  and  satisfactory": 
Powell  v.  Heisler,  16  Or.  412.  The  evidence  should  be  "clear  and  strong, 
satisfactory  and  conclusive  ":  LinscoU  v.  Linscott,  83  Me.  384.  The  proof  of 
mistake  should  be  "  clear  and  convincing  ":  Oilea  v.  Hunter,  103  N.  C.  194. 
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(134  New  York,  156.] 

Failure  of  Proof  Doe  to  Act  of  Court  not  Available  on  Appeal  when. 
—  When  a  defendant,  while  giving  evidence  to  show  that  he  performed 
the  acts  complained  of  under  the  authority  of  the  United  States  gov- 
ernment, is  iuterrupted  by  the  trial  court  with  the  statement  that  fur- 
ther proof  is  unnecessary,  and  thereupon  desists  from  presenting  further 
evidence  on  that  point,  the  question  as  to  such  authority  cannot  be 
raised  by  the  plaintiff  on  appeal. 

PowEa  TO  Improve  Navigable  W.vi'ers  Vested  in  United  States.  — 
The  power  to  improve  rivers  and  arms  of  the  sea,  forming  the  highways 
of  commerce,  is  vested  in  the  government  of  the  United  States,  and  if 
Congress  provides  for  the  exercise  of  such  power  in  a  manner  complete, 
according  to  that  government's  judicial  test,  it  must  be  regarded  as 
equally  complete  in  every  state  in  which  sucli  power  is  exercised. 

Contractor  doing  Public  Work  under  Authority  of  United  States 
HOT  Liable  for  Injury  to  Individual  when. — Where  a  contractor 
does  public  work  in  a  proper  and  careful  manner,  under  a  contract  with 
the  government  of  the  United  States,  which  that  government  has  au- 
thority to  make,  he  is  not  liable  for  any  injury,  direct  or  consequential, 
to  private  property  that  may  result  therefrom.  Where,  therefore,  a 
contractor,  while  blasting  rocks  in  a  navigable  river,  for  the  purpose  of 
removing  olistinctions  to  navigation,  under  a  contract  with  tlie  United 
States  govei  anient,  injures  a  house,  distant  three  thousand  feet  from  the 
place  of  tlie  explosion,  the  injury  not  being  caused  by  casting  any  ma- 
terials upon  the  premises,  but  simply  by  the  vibrations  of  the  earth  or 
by  the  pulsations  of  the  air,  he  is  not  liable  for  the  injury  in  an  action 
brought  ag.udst  him  by  the  owner  of  the  house,  without  proof  of  negli« 
gence;  ami  a  charge  to  the  jury  that  if  the  explosions  injured  the  houaa, 
he  is  liable,  without  regard  to  the  question  of  negligence,  is  error. 
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Action  to  recover  damages  caused  to  the  plaintiff's  house 
by  blasting  done  by  the  defendant  in  the  waters  of  Hell  Gate. 
The  defendant  pleaded  that  the  blasting  was  done  under  the 
authority  of  the  United  States,  and  under  the  direction  of  the 
officer  of  the  engineer  corps  of  the  United  States  army  in 
charge  of  the  work;  that  the  operations  were  a  public  neces- 
sity and  requirement,  and  were  duly  performed  in  a  lawful 
and  careful  manner,  and  without  any  default,  negligence,  or 
carelessness  on  its  part.  The  blasting  was  done  under  a  con- 
tract between  Lieutenant-Colonel  Walter  McFarland,  corps  of 
engineers,  United  States  army,  for  and  in  behalf  of  the  United 
States  of  America,  and  the  defendant,  approved  by  H.  Droara, 
brigadier-general,  chief  of  engineers.  The  subject  of  the  con- 
tract was  the  removal  of  fifty  thousand  tons  of  broken  rock 
from  Hell  Gate,  subject  to  inspection  by  an  inspector  ap- 
pointed on  the  part  of  the  government.  The  specifications 
provided  that  the  contractor  should  do  such  surface  blasting 
as  might  be  necessary,  at  his  own  expense.  Other  facts  are 
stated  in  the  opinion. 

N.  C.  Moah,  for  the  appellant. 

Edward  C.  Perkins,  for  the  respondent. 

Landon,  J.  The  plaintiff  contends  that  the  defendant  did 
not  prove  that  it  was  authorized  by  the  United  States  to  blast 
the  rocks  in  Hell  Gate. 

The  defendant  had  read  in  evidence,  without  objection,  the 
contract  under  which  it  prosecuted  the  work  of  removing 
fifty  thousand  tons  of  broken  rock  from  Hell  Gate.  This  con- 
tract was  made  by  Lieutenant-Colonel  Walter  McFarland, 
corps  of  engineers,  United  States  army,  as  party  of  the  first 
part,  and  recited  that  he  made  it  '*  for  and  in  behalf  of  the 
United  States  of  America,  ....  subject  to  the  approval  of 
the  chief  of  engineers.  United  States  army,"  and  was  approved 
by  that  officer.  The  plaintiff  also  read  a  stipulation  of  the 
defendant's  attorney  that  plaintiff  might  read  in  evidence  the 
whole  or  part  of  the  records  of  the  war  department  concerning 
the  contract  by  the  defendant  to  do  the  work  in  the  Hell  Gate 
improvement,  and  the  work  done  by  the  defendant  under  the 
contract.  The  plaintiff  did  prove  by  Lieutenant  Derby,  an 
officer  in  the  United  States  government  employ,  that  he  was 
superintendent  of  the  improvement,  and  as  such  kept  a  record 
of  the  progress  of  the  work.     Plaintiff  read  from  this  record. 
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under  the  stipulation,  matters  relating  to  the  explosions. 
Plaintiff  also  read  in  evidence  a  letter  of  Lieutenant  Derby  to 
the  defendant  respecting  the  explosions.  The  plaintiflF  thus 
attempted  to  convict  the  defendant  of  improperly  conducting 
the  explosions,  by  the  records  of  the  war  department.  The 
effort  does  not  appear  to  have  been  successful.  While  the 
defendant  had  possession  of  the  case,  its  counsel  was  proceed- 
ing to  give  further  evidence  of  the  fact  that  its  contract  was 
with  the  United  States,  when  the  trial  court  interrupted  him, 
and  a  colloquy  ensued  between  the  court  and  defendant's 
counsel,  in  which  the  court  said:  "There  is  nobody  who  says 

it  [the  contract]  was  not  authorized These  plaintiffs 

cannot  question  your  right  to  be  there,  because  you  proved 

the  contract  which  took  you  there Colonel  McFarland 

was  in  the  habit  of  making  contracts  for  the  government.  I 
presume  the  government  recognized  the  contracts  and  paid 
under  them."  Defendant's  counsel  thereupon  desisted  from 
presenting  further  evidence  respecting  the  proper  authoriza- 
tion by  the  United  States.  There  is  no  suggestion  in  the  rec- 
ord that  the  plaintiff  did  not  acquiesce  in  the  views  presented 
by  the  court.  The  court,  in  charging  the  jury,  after  stating 
that  large  masses  of  broken  rock  were  left  in  the  bottom  of 
East  River  as  the  result  of  a  great  explosion  conducted  by  th» 
United  States  government  in  1885,  and  that  the  rocks  were 
dangerous  to  navigation, added:  "  The  Atlantic  Dredging  Com- 
pany entered  into  a  contract  with  the  general  government  for 

the  destruction  and  removal  of  these  fragments Under 

that  contract  they  went  upon  the  East  River  and  commenced 
the  destruction  of  these  fragments,  which  were  scattered  about 
the  bottom  of  the  river.  The  defendants  were  thus  justified 
in  going  there." 

Upon  these  facts  this  court  cannot  entertain  the  suggestion 
that  the  defendant  must  fail  because  it  did  not  show  that  iu 
removing  these  masses  of  rock  it  was  acting  under  the  au- 
thority of  the  United  States.  Evidence  had  already  been 
given,  tending  to  prove  that  it  acted  under  such  authority. 
The  stipulation  and  evidence  adduced  by  the  plaintiff  implied 
that  the  fact  was  so.  The  defendant  was  giving  further  evi- 
dence to  the  same  end,  and  practically  was  not  allowed  to 
give  any  more;  the  question  was  put  to  rest  by  the  statement 
of  the  court  to  the  effect  that  further  proof  was  unnecessary. 
The  defendant  had  the  right  to  rely  upon  the  direction  given 
by  the  court:  Flora  v.  Carhean,  38  N.  Y.  HI.     True,  the  rec- 
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ord  does  not  present  the  plaintiff's  exceptions.  Why  not  ? 
Because  no  exception  taken  by  the  plaintiff  can  aid  him.  He 
tmist  defend  his  judgment  against  the  attack  of  the  defendant. 
The  defendant  can  say,  My  authority  from  the  United  States 
was  conceded,  but  I  was  beaten  because  the  court  held  that 
that  could  not  aid  me.  The  plaintiff  is  not  harmed;  for  if  a 
new  trial  should  be  granted,  the  plaintiff  can  contest  the  ques- 
tion of  authority.  If  a  new  trial  should  be  refused  because 
the  authority  was  not  sufficiently  shown,  the  defendant  will 
be  beaten  because  denied  a  day  in  court  upon  the  question  of 
authority. 

That  the  defendant's  contract  was  with  the  United  States 
cannot  be  questioned  upon  this  appeal.  But  it  is  said  the 
authority  of  the  United  States  to  make  the  contract  must  be 
«hown.  We  know  that  Congress  has  exclusive  power  to 
regulate  commerce,  both  foreign  and  interstate,  and  that  the 
improvement  of  rivers  and  arms  of  the  sea  forming  the  high- 
ways of  such  commerce  is  vested  in  the  United  States:  Wis- 
consin V.  Duluth,  96  U.  S.  379.  Various  acts  of  Congress  —  of 
which  we  take  judicial  notice,  since  they  are  the  supreme  law 
of  the  land  —  appropriated  moneys  for  the  improvement  of 
Hell  Gate,  and  authorized  it:  22  U.  S.  Stats.  58,  191;  23  U.  S. 
Stats.  133,  138;  24  U.  S.  Stats.  310,  318.  Other  statutes  bear 
upon  the  subject.  The  United  States  is  a  sovereign  nation, 
with  full  power  over  the  subject-matter,  and  may  by  statute 
provide  for  the  exercise  of  that  power  in  such  legislative 
meagerness  of  form  as  suits  itself.  If  its  attempted  exercise 
of  power  is  complete  according  to  its  own  judicial  test,  it  is 
complete  under  ours.  The  case  last  cited  is  an  exposition  of 
the  power  of  the  United  States  under  similar  statutes,  and  we 
repose  upon  its  authority. 

It  must  be  held  that  the  United  States  was  competently  au- 
thorized to  make  the  contract,  and  in  making  it  kept  within 
its  powers  both  as  to  the  subject-matter  of  the  contract  and 
the  manner  in  which  it  engaged  and  authorized  the  defendant 
to  perform  it. 

The  learned  trial  court  charged  the  jury  that  if  the  explo- 
sions conducted  by  the  defendant  injured  the  plaintiff's  house, 
tiie  defendant  was  liable,  irrespective  of  the  question  of  defend- 
atit's  negligence;  that  the  question  of  negligence  was  not  in 
the  case;  that  if  the  business  could  not  be  conducted  without 
producing  such  injury,  it  must  cease.  We  think  this  was  er- 
roneous.   It  is  entirely  clear  that  the  defendant  bad  all  the 
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auUiority  of  the  United  States  to  use  all  the  means  contem- 
plated by  the  contract  for  the  removal  of  these  rocks,  provided 
always  that  he  used  them  carefully;  care  being  a  proper  re^ 
gard  both  to  the  efficient  prosecution  of  the  work  and  the- 
rights  of  third  persons;  the  absence  of  such  care  being  negli- 
gence. 

The  instruction  of  the  trial  judge  eliminates  negligence  and 
assumes  proper  care.  Thus  the  defendant  had  the  authority 
of  the  United  States  to  do  the  work  carefully,  and  did  it  withia 
such  authority. 

It  being  lawful  for  the  sovereign  to  exercise  its  lawful 
power,  it  must  follow  that  whatever  results  from  its  proper 
exercise  is  not  unlawful,  and  if  any  injury,  direct  or  conse- 
quential, results  to  the  individual,  he  is  remediless,  except  sa 
far  as  the  sovereign  gives  him  a  remedy. 

The  government  has  provided  for  such  direct  injuries  a» 
amount  to  a  taking  of  private  property  for  public  use,  by  the 
constitutional  provision  that  it  must  not  be  done  without  full 
compensation.  If  the  present  were  such  a  case,  it  would  seem 
that  the  plaintiff 's  remedy  would  be  to  make  the  proper  appli- 
cation to  the  government.  The  defendant,  having  done  no 
more  than  it  was  fully  authorized  to  do,  and  which  its  duty  to 
the  government  under  the  contract  required  it  to  do,  would 
be  blameless,  and  the  government  liable  because  of  its  consti- 
tutional obligation. 

But  this  is  not  a  case  of  taking  private  property,  or  of  direct^ 
but  is  of  consequential,  injury.  The  plaintiff's  house  was 
three  thousand  feet  distant  from  the  place  of  the  explosions. 
The  injuries  to  it  were  caused  by  the  shaking  of  the  earth  or 
pulsations  of  the  air,  or  both,  resulting  from  the  explosion. 
There  was  no  physical  invasion  of  the  plaintiff's  premises  by 
casting  stones  or  earth  or  other  substances  upon  them,  as  in 
Hay  v.  Cohoes  Co.,  2  N.  Y.  159;  51  Am.  Dec.  279;  Tremain  v. 
Cohoes  Co.,  2  N.  Y.  163;  51  Am.  Dec.  284;  St.  Peter  y.  Deni- 
son,  58  N.  Y.  416;  17  Am.  Rep.  258;  and  hence  no  going  out- 
side of  the  authority  actually  conferred  and  conferrable  as  in 
those  cases.  Nor  was  the  work  here  prosecuted  for  the  benefit 
of  private  ownership  aided  by  the  public  grant  of  the  privilege, 
as  in  Cogswell  v.  New  York  etc.  R.  R.  Co.,  103  N.  Y.  10;  57  Am. 
Rep.  701;  and  hence  the  rules  applicable  to  public  grants  of 
privileges  to  private  parties  or  corporations  have  no  force.  This 
work  was  done  under  the  government,  for  the  government,  and 
in  no  sense  to  the  detriment  of  public  rights,  or  to  the  advantage 
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of  the  defendant's  private  ownership.  The  principles  assumed 
in  the  case  last  cited  amply  support  the  defendant's  position. 

One  cannot  confine  the  vibration  of  the  earth  or  air  within 
inclosed  limits,  and  hence  it  must  follow  that  if  in  any  given 
case  they  are  rightfully  caused,  their  extension  to  their  ultimate 
and  natural  limits  cannot  be  unlawful,  and  the  consequential 
injury,  if  any,  must  be  remediless. 

The  defendant  had  the  authority  of  the  government,  and 
kept  within  it,  and  therefore  is  not  liable:  Raddiff  v.  Mayor 
etc.,  4  N.  Y.  195;  53  Am.  Dec.  357;  Bellinger  v.  New  York  Cent. 
R.  R.  Co.,  23  N.  Y.  42;  Marvin  v.  Brewster  Iron  Co.,  55  N.  Y. 
538;  14  Am.  Rep.  322;  Uline  v.  New  York  etc.  R.  R.  Co.,  101 
N.  Y.  98;  54  Am.  Rep.  661;  Atwater  v.  Village  of  Canandaigua, 
124  N.  Y.  602;  Transportation  Co.  v.  Chicago,  99  U.  S.  635; 
Wood  on  Nuisances,  sec.  752;  quoted  with  approval  in  Seifert 
y.  City  of  Brooklyn,  101  N.  Y.  145;  54  Am.  Rep.  664. 

Criticism  with  respect  to  the  extent  to  which  private  and 
municipal  corporations  have  been  permitted  to  expand  the 
authority  given  them  by  the  government  to  justify  their  inva- 
sion of  private  rights  {Cogswell  v.  New  York  etc.  R.  R.  Co.,  103 
N.  Y.  10;  57  Am.  Rep.  701)  may  be  pertinent  when  such  par- 
ties attempt  the  expansion  for  such  purposes,  but  it  can  have 
110  pertinency  to  a  case  where  the  government  itself  seeks,  by 
appropriate  means  plainly  adapted  to  the  end,  to  accomplish 
for  the  public  benefit  any  of  the  objects  confided  to  its  juris- 
diction: McCulloch  v.  Maryland,  4  Wheat.  316-421. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 

LtABILITT  fob  ConsEQUKNTIAL  DamAOBS  OaITSSD  BT  THB  iHPROrmNT 

OF  Navigable  Waters.  —  The  principle  that  individuals  have  no  oaase  of 
action  for  damages  occasioned  by  the  exercise  of  the  powers  of  the  state  to 
improve  navigation,  and  to  do  all  acts  essential  thereto,  has  frequently  been 
recognized  by  the  courts.  Thus  riparian  proprietors  cannot  recover  damages 
for  the  closing,  bridging,  or  obstructing  of  a  navigable  river,  when  done  by 
the  authority  of  the  state,  though  benefits  and  advantages  enjoyed  by  them 
are  thereby  cut  off:  Bailey  v.  Philadelphia  etc  R.  B.  Co.,  4  Harr.  (Del.)  389; 
44  Am.  Dec.  593.  Nor  is  the  riparian  owner  entitled  to  damages  for  a  divei- 
siou  of  the  water  by  the  authority  of  the  state  for  the  improvement  of  navi- 
f;ation:  Black  River  Imp.  Go.  v.  La  Crosse  Booming  etc  Co.,  54  Wis.  659;  41 
Am.  Rep.  66,  citing  numerous  oases  to  the  same  effect.  Nor  is  a  corporation 
which  has  erected  a  dam  across  navigable  waters,  under  authority  of  an  act 
of  the  legislature,  liable  to  a  riparian  owner  below  for  damages  occasioned 
by  altering  the  flux  and  reflux  of  the  tide:  Parker  v.  Cutler  Milldam  Co.,  20 
Me,  353;  37  Am.  Deo.  5l5.  Tiie  powers  of  the  state  are  limited  by  the  prin- 
eiple  that  the  acts  clone  for  the  purposes  of  improving  navigation  must  not 
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be  inconsistent  with  the  constitutional  rights  recognized  by  the  law  of  emi- 
nent domain.  But  those  rights  are  not  infringed  where  the  lands  of  indi- 
vidual proprietors  are  washed  away  by  reason  of  the  acts  of  a  corporation 
empowered  to  improve  the  navigation  of  a  river:  HoUiater  r.  Union  Co.,  9 
Coun.  436;  25  Am.  Dec.  36. 


Heckemann  v.  Youno. 

[134  Nbw  York,  170.] 

JODGJIKNT  AGAINST   OnB  OF  SEVERAL    JoiNT    DEBTORS,  WHKX   !fOT  BaK  TO 

Action  against  the  Others. — The  common-law  rule  that  a  judgment 
against  one  of  several  joint  debtors  is  a  bar  to  an  action  against  the 
others  rests  upon  the  idea  of  an  election  by  the  creditor  to  take  such  a 
judgment,  in  which  case  the  extinguishment  of  his  cause  of  action  by 
the  recovery  of  the  judgment  is  presumed  to  have  been  intended  by  him; 
but  this  rule  has  no  application  to  a  case  in  which,  without  the  consent 
and  in  spite  of  the  opposition  of  the  creditor,  a  judgment  against  all  the 
joint  debtors  is  vacated  by  the  court  as  to  one  of  them,  who  is  let  in  to 
contest  his  liability.  In  such  a  case,  the  debtor  let  in  to  answer  cannot 
set  up  the  judgment  against  the  other  debtors  as  a  bar,  and  it  is  error 
to  dismiss  the  complaint  on  the  ground  that  the  debt  has  been  merged 
in  the  judgment. 

Action  to  recover  from  the  defendants,  George  W.  Adams 
and  David  B.  Young,  formerly  composing  the  firm  of  Adams 
and  Young,  the  sum  of  $5,892.28,  with  interest,  for  money  pre- 
viously advanced  for  freight  on  goods.  On  the  20th  of  Jan- 
uary, 1887,  both  defendants,  who  had  appeared  generally  by 
separate  attorneys,  being  in  default,  judgment  by  default  was 
rendered  against  both  defendants  for  the  sum  of  $6,165.25. 
On  the  2d  of  May  following.  Young  moved  to  vacate  the  judg- 
ment as  to  himself.  The  motion  was  granted,  against  the 
plaintiff's  objection,  and  twenty  days  were  given  to  Young 
within  which  to  serve  an  amended  answer.  The  answer  filed 
in  pursuance  of  this  leave  set  up  the  judgment  against  Adams 
as  a  bar,  and  alleged  that  the  debt  became  merged  in  that 
judgment.  No  leave  was  given  to  Young  to  set  up  this  new 
matter  by  way  of  supplemental  answer,  nor  did  the  plaintiflf 
move  to  strike  it  out.  On  the  trial,  the  plaintiff"  introduced 
evidence  establishing  the  cause  of  action  alleged  in  the  com- 
plaint, and  rested.  The  court  thereupon  dismissed  the  com- 
plaint, on  the  sole  ground  that  the  debt  which  the  action  was 
brought  to  recover  had  become  merged  in  the  judgment  then 
standing  against  Adams,  which  judgment  constituted  a  bar 
to  any  further  proceedings  against  Young.  Other  facts  are 
stated  in  the  opinion. 
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Gilbert  R.  HaweSy  for  the  appellant. 

A.  Edward  Woodruff,  for  the  respondent. 

Parker,  J.  It  is  the  rule  of  the  common  law,  recognized 
and  enforced  by  the  courts  of  this  state,  except  as  modified  by 
section  1278  of  the  Code  of  Civil  Procedure,  that  a  judgment 
rendered  against  one  of  several  joint  debtors  in  an  action 
against  him  alone  is  a  bar  to  an  action  against  the  others: 
Candee  v.  Smith,  93  N.  Y.  349;  Suydam  v.  Barber,  18  N.  Y. 
468;  75  Am.  Dec.  254. 

Section  1278  of  the  Code  of  Civil  Procedure  provides  that 
in  case  of  a  confession  of  judgment  by  one  or  more  joint 
debtors,  judgment  may  be  entered  and  enforced  against  them, 
"  and  it  is  not  a  bar  to  an  action  against  all  the  joint  debtors 
upon  the  same  demand."  That  section  is  not  in  terms  appli- 
cable to  the  situation  before  us,  but  it  is  instructive  as  indi- 
cating a  legislative  intent  to  limit  in  some  measure  the 
common-law  rule.  This  court  had  before  it,  in  Harbeck  v. 
Pupin,  123  N.  Y.  1 15,  a  case  which  was  held  to  be  governed 
by  that  section.  It  was  objected  that  the  action  was  not 
within  its  provisions,  because  not  brought  against  "all  the 
joint  debtors,"  but  against  the  personal  representatives  of  one 
of  the  joint  debtors;  also,  that  it  was  not  "  upon  the  same  de- 
mand, but  upon  a  demand  reduced  by  payments  made  in  pur- 
suance of  a  compromise  with  two  of  the  joint  debtors  after 
confession  of  judgment."  It  was  said  that  "  to  adopt  a  con- 
struction so  narrow  and  literal  as  this  would  be  to  practically 
nullify  a  remedial  statute,  intended  by  the  legislature  to  abro- 
gate a  harsh  and  technical  rule  of  the  common  law  that  fre- 
quently operated  to  defeat  a  just  claim."  Except  as  modified 
by  the  statutory  provisions  to  which  we  have  referred,  the 
common-law  rule  obtaining  at  the  time  of  its  enactment 
continues  in  force.  But  such  enactment  should  be  regarded 
as  a  caution  against  any  extension  of  the  rule  beyond  the  lines 
already  firmly  established  by  authority. 

In  Suydam  v.  Barber,  18  N.  Y.  470,  75  Am.  Dec.  254,  the 
court,  in  assigning  a  reason  for  the  rule  that  a  judgment  against 
one  of  several  joint  debtors  obtained  in  an  action  against  him 
alone  is  a  bar  to  an  action  against  the  others,  said:  "It  is 
held  to  be  a  bar  upon  the  ground  that  by  the  recovery  of  the 
judgment  the  promise  or  cause  of  action  as  to  the  party  sued 
has  been  merged  and  extinguished  in  the  judgment  by  opera- 
tion of  law,  at  the  instance  and  by  the  act  of  the  creditor.** 
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Having  but  one  debt,  although  two  or  more  persons  may  b6 
jointly  liable  for  it,  the  creditor  has  but  one  cause  of  action, 
which  he  is  not  permitted  to  split  up  into  as  many  different 
actions  as  there  are  joint  debtors.  Having  but  one  cause  of 
action,  if  he  prosecute  that  to  judgment  against  less  than  the 
whole  number  of  joint  debtors,  he  is  deemed  to  have  intended 
to  waive  his  right  to  proceed  against  the  others.  The  idea  of 
election  by  the  creditor  is  necessarily  involved.  Being  pre- 
sumed to  know  the  law,  the  extinguishment  of  bis  cause  of 
action  by  the  recovery  of  a  judgment  against  only  a  part  of 
his  joint  debtors  is  presumed  to  be  intended  by  him,  because 
the  result  of  his  own  act. 

Now,  this  plaintiff  did  not  elect  to  proceed  to  judgment 
against  Adams  alone.  Adams  and  Young  were  parties  de- 
fendant, and  a  joint  judgment  was  rendered  against  them. 
And  the  recitals  in  the  judgment  indicate  that  the  plaintiff 
was  at  the  time  of  its  entry  entitled  to  judgment  against 
both  defendants.  Subsequently,  it  is  true,  the  judgment  was 
vacated  as  to  the  defendant  Young,  and  he  let  in  to  answer. 
But  this  was  not  on  plaintiff's  motion.  On  the  contrary,  he 
opposed  it.  He  insisted  on  the  right  to  retain  his  judgment 
against  both  defendants,  and  the  determination  of  the  court 
to  open  the  judgment  as  to  one  of  the  defendants,  and  let  him 
in  to  contest  his  liability,  cannot  be  deemed  an  election  by 
the  plaintiff  to  extinguish  the  cause  of  action  which  the  court, 
by  its  order,  said  the  defaulting  defendant  might  litigate. 

The  record  does  not  contain  the  motion  papers,  and  we  are 
therefore  in  the  dark  as  to  the  ground  upon  which  the  special 
term  based  its  decision  vacating  the  judgment  as  to  Young, 
and  letting  him  in  to  contest  the  cause  of  action  alleged  in  the 
complaint.  So  far  as  this  record  discloses,  he  had  no  defense 
at  the  time  when  the  motion  was  made.  Certainly,  the  court 
did  not  intend  that  the  order  granted  should  create  a  defense 
where  none  existed,  nor  can  such  an  effect  be  given  to  it. 

The  judgment  should  be  reversed. 


Judgment  aoatnst  One  of  Several  Joint  DKBTORa  is  a  bar  to  an  action 
against  the  others:  Ferrall  v.  Bradford,  2  Fla.  508;  50  Am.  Dec  293. 
Contra,  Collins  T.  Lemtistera,  I  Bail.  348;  21  Am.  Deo.  469.  A  jndgment  nn- 
satistied  against  one  of  three  joint  obligors  is  not  a  bar  to  an  action  against 
the  other  two,  where,  in  the  prior  case,  the  judgment  was  obtained  only 
against  the  one  obligor,  and  the  action  dismissed  as  to  the  others,  by  ths 
fraudulent  representations  of  One  of  the  joint  obligors:  Ferrall  t.  Brac{ford, 
2  Fla.  508;  60  Am.  Dec.  293.  Taking  oat  execution  on  one  of  several  sep> 
AK.  ST.  Kbp-  Vou  XXX.  — 42 
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arate  judgments  recovered  against  several  joint  trespassers  is  an  election  by 
the  plaintiff  to  enforce  that  judgment;  and  though  he  fails  to  obtain  satisfao* 
tion,  he  cannot  sustain  an  action  upon  any  of  the  other  judgments:  Board' 
man  v.  Acer,  13  Mich.  77;  87  Am.  Dec.  736. 


KlOB    V,    ROOKEFELLBBU 

[134  Nkw  York,  174.] 

Tkosi  Ckrtificate,  Assignee  of,  may  Compel  Transfer  thereof  on 
Books  of  Tkustees.  —  Where  the  stockholders  of  certain  corporations 
and  partnerships  and  certain  individuals  engaged  in  a  certain  enterprise 
create  a  trust  whose  object  is  to  authorize  the  trustees  to  control  and 
manage  the  business,  trust  certificates  transferable  on  the  books  of  the 
trustees,  upon  surrender  of  the  certificates,  are  by  the  trustees  issued  to 
the  parties  to  the  agreement,  and  to  their  assignees,  who  are,  by  the 
terms  of  the  agreement,  the  beneficiaries  under  the  tmst,  the  holder  of 
snch  certificates  being  by  their  terms  subject  to  all  the  terms  of  the 
agreement,  and  of  the  by-laws  adopted  in  pursuance  thereof,  as  fully  as 
if  he  had  signed  the  same,  such  certificates  have  on  the  back  a  blank 
form  of  transfer,  by  the  terms  of  which  the  transferee  is  appointed  at- 
torney, with  authority  to  make  the  necessary  transfer  upon  the  books  of 
the  trust,  and  such  certificates  are  for  sale  in  the  open  market,  a  person 
who  purchases  one  of  those  certificates  in  the  open  market,  taking  from 
the  person  to  whom  it  has  been  issued  an  assignment  thereof  in  a  duly 
formal  manner,  and  demands  that  a  transfer  be  made  to  him  on  the 
books,  and  a  new  certificate  issued  to  him,  offering,  upon  compliance 
with  his  demand,  to  surrender  the  old  certificate,  may  maintain  an  ac< 
tion  to  compel  such  transfer  and  the  issuance  to  him  of  a  new  certificate. 
The  quality  of  transferability  given  to  the  certificate  imports  the  right 
to  make  it  effectual  by  transfer  on  the  books. 

Kbfusal  to  Tbaxsfer  Trust  Certificate  to  Assignee  thereof  not 
Justified  by  his  HosTiLrry  to  Trust.  — In  an  action  by  an  assignee 
of  a  certificate  of  a  trust  to  compel  the  trustees  to  transfer  it  to  him  on 
the  books  of  the  trust,  where  the  answer  alleges  and  the  trial  court  finds 
that  the  plaintiff  was  a  competitor  and  rival  of  the  parties  to  the  trust 
agreement,  and  had  been  engaged  in  transactions  and  proceedings  hostile 
to  the  trust  and  to  them,  this  will  not  justify  the  refusal  to  make  the 
transfer;  and  where  it  is  not  shown  that  the  relief  sought  will  be  unjust 
or  [i!  LJu.liciiil  to  the  legal  rights  of  the  defendants,  the  plaintiff's  motive 
in  seeking  it  is  not  legitimately  a  subject  of  consideration. 

Corporation  cannot  Discriminate  between  Bona  Fide  Purchasers  of 
its  Sto<jk.  '—  In  the  absence  of  any  discretionary  power  expressly  re- 
served, a  corporation  or  company  whose  stock  is  for  sale  in  the  open 
market  has  no  right  to  so  discriminate  between  bona  fide  purchasers 
thereof  as  to  deny  to  some  of  them  the  right  to  make  their  title  effectual 
for  recognition  by  the  company  in  the  manner  provided  by  it  for  that 
purpose,  while  allowing  it  to  others.  The  right  to  perfect  the  transfer 
is,  ia  such  case,  an  apparent  right  incident  to  the  purob 
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Action  to  compel  the  defendants  to  transfer  to  the  plaintiff 
upon  their  books  six  shares  of  stock  in  the  Standard  Oil 
Trust,  upon  the  surrender  of  the  certificates  of  such  shares 
held  by  him.  The  Standard  Oil  Trust  was  created  by  writ- 
ten agreement  between  the  stockholders  and  members  of 
certain  corporations  and  limited  partnerships  and  certain 
individuals  therein  named,  or  that  might  thereafter  join  in  it 
at  the  request  of  the  trustees.  The  trustees,  pursuant  to  the 
trust,  received  from  the  parties  to  the  agreement  certain  bonds 
and  stocks  in  trust,  and  issued  to  them  therefor  Standard  Oil 
Trust  certificates  transferable  on  the  books  of  the  trust,  these 
parties  and  their  transferees  becoming  the  beneficiaries  under 
the  trust.  These  certificates  had  a  regular  market  value,  and 
were  dealt  in  in  the  open  market,  and  were  held  in  consider- 
able amounts  by  persons  who  were  transferees  thereof,  and  not 
parties  to  the  above-mentioned  agreement.  One  of  the  objects 
of  the  agreement  was  to  secure  to  the  trustees  the  general 
supervision  of  the  afi'airs  of  the  parties  thereto.  The  above- 
mentioned  facts  were  alleged  in  the  complaint  and  admitted 
by  the  answer.  It  was  proved  and  found  by  the  court  that 
plaintiff  purchased  in  the  open  market  five  shares  of  stock 
duly  issued  to  one  L.  B.  Mallaby  by  the  trustees,  and  paid  for 
it  $190  per  share,  and  the  certificate  was  thereupon  transferred 
to  him  by  said  Mallaby.  The  following  is  a  copy  of  the  cer- 
tificate, and  of  the  transfer  indorsed  on  it:  — 

"Shares  $100  each. 
"Standard  Oil  Trust, 
«» Number  1986.  Shares  5. 

"This  is  to  certify  that  L.  B.  Mallaby  is  entitled  to  five 
ehares  in  the  equity  to  the  property  held  by  the  trustees  of 
the  Standard  Oil  Trust,  transferable  only  on  the  books  of  said 
trustees  on  surrender  of  this  certificate.  This  certificate  is 
issued  upon  condition  that  the  holder  or  any  transferee  thereof 
ehall  be  subject  to  all  the  provisions  of  the  agreement  creating 
said  trust  and  the  by-laws  adopted  in  pursuance  of  said  agree- 
ment as  fully  as  if  he  had  signed  the  said  trust  agreement. 

"  Witness  the  hands  of  the  president,  secretary,  and  treas- 
urer of  the  board  of  trustees  this  twenty-fifth  day  of  August, 
A.  D.  1885,  at  the  city  of  New  York. 

"  VVm.  Rockefeller,  V.  President. 
"J.  F.  Freeman,  A.  Treasurer. 
**  H.  M.  Flaolsb,  Secretary." 
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"For  value  received,  I  hereby  sell  and  transfer  to  George 
Rice,  of  Marietta,  Ohio,  five  shares  of  the  Standard  Oil  Trusty 
standing  in  my  name  on  the  books  of  said  trust.  And  I 
hereby  irrevocably  appoint  said  George  Rice  ray  attorney  to 
make  the  necessary  transfer  upon  the  books  of  said  trust,  ia 
accordance  with  the  regulations  thereof,  and  upon  the  condi- 
tions expressed  on  the  face  of  this  certificate. 

"Dated  August  26,  1885.  L.  B.  Mallaby. 

"  In  presence  of  C.  F.  Stbeightoff." 

Subsequent  to  the  purchase  by  plaintiff,  the  trustees  de- 
clared a  stock  dividend  of  one  share  for  every  five  shares  out- 
standing, and  a  certificate  for  one  share  of  stock  was  thereupon 
issued  to  Mallaby,  who  thereafter  transferred  it  to  the  plain- 
tiff. Subsequently  the  plaintiff  made  a  formal  written  de- 
mand for  the  transfer  of  the  six  shares  to  him,  upon  surrender 
of  the  certificates.  This  demand  was  refused.  Other  facts 
appear  from  the  opinion. 

Edward  T.  Bartlett,  for  the  appellant. 

Joseph  H.  Choate  and  William  V.  Rowe,  for  the  respondents. 

Bradley,  J.  The  defense  is  founded  upon  the  propositions, 
—  1.  That  the  plaintiff  failed  to  prove  that  he  was  a  beneficiary 
under  the  Standard  Oil  Trust  agreement,  or  entitled  to  become 
such  by  means  of  transfer,  upon  the  books,  of  the  shares  rep- 
resented by  the  certificates  held  by  him;  and  2.  That  he  is  not 
seeking  such  relation  in  good  faith,  but  for  purposes  hostile  to 
the  trust,  and  for  that  reason  is  not  entitled  to  the  aid  of  the 
equitable  powers  of  the  court  in  that  behalf. 

The  Standard  Oil  Trust  represents  a  voluntary  association. 
It  was  created  by  agreement  of  the  stockholders  of  various 
corporations  and  others  engaged  or  interested  in  a  certain 
enterprise,  and  the  several  branches  of  business  connected  with 
and  incidental  to  it.  The  effect  of  its  creation  is  the  concen- 
tration of  supervisory  power  in  nine  trustees,  whose  certifi- 
cates of  the  trust  are  taken  in  place  of  the  stock  and  bonds  of 
the  several  corporations.  The  characteristic  feature  of  it  is  in 
the  voluntary  surrender  of  the  control  and  management  of  the 
business  of  those  corporations,  and  in  the  fact  that  for  its  con- 
tinuance, it  has  the  capacity  of  succession.  The  agreement 
constituted,  not  a  partnership,  but  a  trust  in  behalf  of  the 
beneficiaries.  And  while  it  is  not  a  corporation,  it,  by  the 
agreement,  took  some  of  the  attributes  of  a  corporation  in  so 
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far  that,  through  its  trustees,  certificates  of  shares  in  the  equity 
to  the  property  held  by  them  were  issued,  and  were  transfer- 
able in  like  manner,  apparently,  as  are  those  of  corporations. 
They  are  transferable  on  the  books  of  the  trustees,  and  until 
that  is  done,  it  is  said  that  the  holder  is  not  a  beneficiary  of 
the  trust.  And  it  is  further  urged  that  it  does  not  appear  that 
the  plaintiff"  is  entitled  to  that  relation,  because  the  right  to 
transfer  upon  the  books  depends  upon  the  provisions  of  the 
agreement  and  by-laws  and  compliance  with  them  in  that 
respect;  and  as  they  were  not  put  in  evidence,  the  conditions 
requisite  for  the  purpose  do  not  appear.  It  is  true  that  the 
burden  was  with  the  plaintiff  to  show  that  he  was  entitled, 
within  the  meaning  of  the  agreement  and  by-laws,  to  the  rela- 
tion of  a  transferee  or  beneficiary,  and  to  have  it  perfected  by 
transfer  on  the  books.  The  fact  that  the  shares  were  trans- 
ferable, and  were  for  sale  in  the  open  market,  enabled  the 
plaintiff  to  become  the  holder  of  those  he  did  purchase.  It 
may  be  observed  that  by  the  terms  of  the  certificates  the 
shares  appear  to  have  been  "issued  upon  condition  that  the 
liolder  or  any  transferee  thereof  shall  be  subject  to  all 
the  provisions  of  the  agreement  creating  said  trust,  and  of  the 
by-laws  adopted  in  pursuance  of  said  agreement  as  fully  as  if 
he  had  signed  the  said  agreement."  This  relation  of  holder 
■was  given  the  plaintiff"  when  he  became  such  by  taking  the 
transfer  from  Mallaby.  It  is  said  that  this  does  not  constitute 
him  a  transferee,  and  that  transfer  on  the  books  was  essential 
to  that  relation  and  to  make  him  a  beneficiary.  By  the  terms 
of  the  certificate,  the  holder  and  transferee  are  alike  subject 
to  the  provisions  of  the  agreement  upon  which  the  trust  is 
founded.  But  to  give  him  the  character  of  transferee  for  the 
purposes  of  recognition  by  the  trust,  the  transfer  on  the  books 
is  requisite,  inasmuch  as  the  shares  are  transferable  only  upon 
them.  This  is  for  the  benefit  and  protection  of  the  trust: 
Bank  of  Utica  v.  Smalley,  2  Cow.  770;  14  Am.  Dec.  526.  The 
holder,  as  between  him  and  his  assignor,  having  the  title,  would 
seem  in  some  sense  to  be  a  beneficiary  of  the  trust,  since  he  is 
subject  to  all  the  provisions  of  the  agreement  on  which  it  is 
founded  and  its  by-laws. 

The  allegations  in  the  complaint  of  what  purport  to  be  the 
nature,  purpose,  and  effect  of  the  agreement  are,  by  the  defend- 
ants' answer,  admitted.  The  fact  thus  appears  that  the  shares 
are  transferable  on  the  books  of  the  trustees  From  that  arises 
the  inference  that  the  conditions  were  applicable  alike  to  all 
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purchasers  and  holders.  And  this  quality  of  the  shares  is 
recognized  by  the  terms  of  the  certificate  and  of  the  blank 
indorsement  for  transfer  upon  the  back  of  and  accompanying 
it,  in  which,  when  filled  out,  appears  the  name  of  the  person 
designated  by  the  transferrer  as  his  attorney  to  make  the  neces- 
sary transfer  upon  the  books  of  the  trust  in  accordance  witl^ 
the  regulations  thereof,  and  upon  the  conditions  expressed  in 
the  certificate.  Those  conditions  are,  that  the  transferee  shall 
be  subject  to  all  the  provisions  of  the  agreement  creating  the 
trust,  and  of  the  by-laws  adopted  pursuant  to  it.  The  quality 
of  transferability  given  to  the  shares  would  seem  to  import  the 
right  to  make  it  eSectual  by  transfer  on  the  books,  as  that  is 
treated  as  essential  to  accomplish  it.  And  when  the  plaintiff 
applied  to  have  it  done,  it  may,  in  view  of  what  appears  in  the 
indorsement  upon  the  certificate  as  well  as  in  it,  be  assumed 
that  he  sought  to  have  the  transfer  made  to  him  upon  the 
books  of  the  trust  "in  accordance  with  the  regulations  thereof," 
and  upon  the  conditions  in  the  certificate.  They  seem  to  relate 
to  the  manner  and  effect  of  doing  it,  and  not  to  the  right  to 
have  it  done.  And,  tlierefore,  when  the  essential  fact  of  the 
transferability  of  the  shares  and  the  general  nature  and  pur- 
pose of  the  trust  as  created  by  the  agreement  were  made  to 
appear,  as  they  did  by  the  admitted  allegations  of  the  com- 
plaint, there  was  nothing  wanting  in  the  evidence  to  establish 
the  right  of  a  holder  of  shares  to  effectually  become  a  trans- 
feree. And  it  cannot  be  presumed  that  there  were  in  the 
agreement  any  negative  provisions  qualifying  such  apparent 
right.  If  there  were  any  such,  it  was  for  the  defendants  to 
make  it  appear. 

In  Burrall  v.  Bushwick  R.  R.  Co.^  75  N.  Y.  211,  the  question 
arose  upon  demurrer  to  the  complaint,  which  did  not  allege 
any  facts  tending  to  show  that  transfer  of  shares  of  stock  on 
the  books  of  the  company  was  requisite  to  perfect  it,  and  it 
was  held  that  if  it  was  not,  no  transfer  upon  them  was  neces- 
sary for  such  purpose.  The  defendants  here  claim  that  the 
holder  of  shares  in  the  trust  is  not  entitled  to  recognition  as 
such,  or  as  transferee,  until  transfer  is  made  on  their  books, 
and,  accordingly,  it  appears  that  they  declined  to  treat  him 
as  a  beneficiary  for  the  purpose  of  receiving  dividends  upon 
the  shares  he  had  purchased,  but  paid  them  to  Mallaby,  who 
was  named  in  the  certificate  as  such,  and,  as  the  consequence, 
the  plaintiff  w;is  not  permitted  to  take  any  dividends  or  rights 
as  holder  of  the  shares  otherwise  than  through  him.     The  de- 
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iiial  of  the  right  to  transfer  upon  the  hooks  is  not  consistent 
with  the  transferable  quality  of  the  shares,  which  imports 
that  the  purchaser  taking  an  assignment  of  them  in  a  duly 
formal  maimer  has  the  right  to  become  a  transferee  within 
the  meaning  of  the  agreement  upon  which  the  trust  was 
formed.  And  it  is  difficult  to  see  any  substantial  distinction 
in  that  respect  between  a  holder  of  such  shares  and  of  those 
of  a  corporation  which  are  transferable  only  upon  its  books. 
In  such  case  it  is  within  the  equitable  power  of  the  court  to 
compel  such  transfer  to  be  made:  Citahman  v.  Thayer  M.  J. 
Co.,  76  N.  Y.  ,365;  32  Am.  Rep.  315.  And  unless  some  fur- 
ther reason  appears  for  the  denial  of  such  right,  the  plaintiff 
was  entitled  to  such  relief  in  this  action. 

It  is  evident  from  what  appears  that  the  ground  of  the  re- 
fusal of  the  defendants  to  grant  the  plaintiff's  request  to  make 
the  transfer  on  the  books  was  personal  to  him.  And  they, 
amongst  other  matters,  by  their  answer,  charge,  in  effect,  that 
the  plaintiff,  as  competitor  of  the  companies  whose  stock  is 
held  by  the  defendants  in  trust,  in  the  business  of  manufac- 
turing and  dealing  in  oil  products,  is  hostile  to  them,  and  that 
his  demand  for  transfer  of  his  shares  on  the  books  of  the  de- 
fendants is  not  in  good  faith,  but  that  he  seeks  to  vex  and 
harass  them.  Upon  that  subject  the  trial  court  found  that 
since  in  1876  the  plaintiff  has  been  a  competitor  and  rival  of 
the  constituent  corporations  of  the  Standard  Oil  Trust,  and 
since  its  creation  he  has  been  such  of  the  trust  in  the  business 
of  oil-refining,  and  has  maintained  a  hostile  attitude  and  been 
engaged  in  hostile  transactions  and  proceedings  towards  those 
companies,  the  trust,  and  the  defendants  as  trustees;  that  he 
believes  an  oil  trust  ought  not  to  exist,  and  is  opposed  gener- 
ally to  trusts  of  that  character;  and  that  since  that  time  to  the 
commencement  of  this  action  he  has  been  prosecuting  or  aid- 
ing in  prosecuting  litigations  and  proceedings  in  courts  as 
well  as  before  the  interstate  commerce  commission,  and  before 
an  investigating  committee  in  Congress,  directed  mainly  and 
in  effect  against  such  corporations,  or  the  trust,  for  the  pur- 
poses of  securing  from  the  railroads  what  he  considered  equal 
rates  with  tliose  corporations  and  such  trust  for  carrying  his 
products.  The  court  also  found  that  the  plaintiff,  "having 
for  ten  or  more  years  been  engaged  in  the  oil-refining  business 
at  Marietta,  Ohio,  had  suffered  from  discrimination  in  freight 
rates  for  the  transportation  of  oil,  by  various  railroad  compa- 
nies, against  him,  and  in  favor  of  his  competitors  in  the  trade; 
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that  the  litigations  instituted  by  him  before  the  interstate 
commerce  commission  against  a  number  of  railroad  companies 
were  conducted  by  the  plaintiff  in  good  faith,  and  for  his  pro- 
tection from  unjust  discrimination  against  him  on  freight 
charges  by  them  in  such  transportation;  and  that  in  quo 
warranto  suits  of  the  state  of  Ohio  against  certain  named 
railroad  companies,  it  was  found  as  a  fact,  and  determined  by 
the  referee  in  each  of  them,  that  a  discrimination  in  freight 
rates  for  transportation  of  oil  existed  greatly  to  the  injury  of 
the  business  of  the  plaintiff  in  this  action;  and  that  his  con- 
nection with  those  suits  "  was  in  good  faith  wholly  justifiable, 
and  in  the  protection  of  his  legal  rights."  The  facts  so  found 
by  the  court  in  the  present  action  had  the  support  of  evidence. 
And  it  also  appears  that  the  plaintiff  proposed  and  offered  to 
sell  his  oil  property  and  works  to  the  defendants  for  a  sum 
greatly  in  excess  of  their  value,  and  that  in  December  prior 
to  the  creation  of  the  trust  he  published  a  severe  pamphlet 
against  the  Standard  Oil  Company,  which  became  one  of  the 
constituent  companies  of  the  trust.  In  this  publication  he 
manifested  his  hostility  to  the  company  for  reasons,  as  ex- 
pressed in  it,  having  relation  to  its  rival  business  methods, 
which  he  charged  were  conducted  in  a  manner  and  with  a 
purpose  to  injure  and  oppress  him  in  his  business  of  like 
character.  In  view  of  all  these  facts,  it  is  urged  by  the  de- 
fendants that  the  motives  of  the  plaintiff  in  seeking  to  become 
a  recognized  member  of  the  association  and  beneficiary  of  the 
trust  were  such  as  to  justify  the  refusal  to  permit  him  by 
transfer  of  his  shares  on  its  books  to  take  such  relation  to  it. 
The  question  of  motive  of  the  plaintiff,  so  far  as  it  had  any 
essential  bearing  in  the  case,  was  one  of  fact.  And  upon  that 
subject  the  plaintiff  testified  that  he  had  no  hostile  purpose 
in  purchasing  the  shares  and  in  seeking  a  transfer  of  them  on 
the  books,  but  that  it  was  his  "idea,  if  possible,  to  become  a 
record  stockholder,  in  order  to  enjoy  the  ordinary  legal  rights 
of  a  stockholder."  And  the  trial  court  determined  that  there 
was  nothing  in  the  relations  of  the  plaintiff  to  the  defendants 
and  the  trust  tliat  should  prevent  such  transfer  on  the  books 
of  the  defendants.  The  plaintiff  purchased  the  shares  in  the 
trust  with  his  own  money,  and  he  represents  no  interests  or 
purposes  other  than  his  own  in  this  action.  His  claim  is 
founded  upon  a  right  of  property  lawfully  acquired.  He,  as 
holder,  became  subject  to  the  agreement  by  which  the  trust 
was  created,  and  its  by-laws,  and  if  the  transfer  to  him  is  per- 
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fected,  he  will  necessarily  continue  in  such  relation  of  subjec- 
tion to  them.  When  no  discretionary  power  is  reserved  to 
that  eflfect,  there  is  not,  nor  should  there  be,  any  rule  of  law 
which  will  enable  a  corporation  or  company  whose  stock  is  on 
sale  in  the  open  market  to  so  discriminate  between  bona  fide 
purchasers  who  invest  money  in  it  for  tlieir  own  benefit  as  to 
deny  to  some  of  them  the  right  to  make  their  title  effectual 
for  recognition  by  the  company  in  the  manner  provided  by  it 
for  that  purpose.  The  perfection  in  such  case  of  the  transfer 
is  one  of  apparent  right  incident  to  the  purchase,  and  which 
the  holder  who  thus  acquires  the  stock  in  the  market  is  per- 
mitted to  assume  will  be  effectuated:  Westoni'a  Case,  L.  R.  4 
Ch.  20. 

A  discretion  in  that  respect,  when  given  or  reserved  by  the 
articles  under  or  pursuant  to  which  the  company  is  organized, 
or  in  any  manner  requisite  to  vest  the  power  in  those  charged 
with  its  executive  duties,  may  be  effectually  exercised:  In  re 
Stranton  etc.  Co.,  L.  R.  16  Eq.  559;  Moffatt  v.  Farquhar,  L.  R. 
7  Ch.  Div.  591. 

In  the  present  case,  no  such  discretionary  powers  seem  to 
have  been  vested  in  the  trustees.  And  the  purchase  of  the 
stock  was  open  to  the  plaintiff,  and  fairly  made  by  him.  At- 
tached to  it  was  the  quality  of  transferablity,  and  with  it  was 
presumptively  the  right  of  the  beneficial  holder  to  have  recog- 
nition as  such  by  means  of  transfer  to  him  on  the  books  of 
the  trust.  And  this  was  essential  to  the  protection  of  his  rights 
derivable  from  the  title.  The  remedy  sought  by  the  plaintiff 
is  within  the  equitable  powers  of  the  court,  and  is  founded 
VI pen  an  indubitable  title,  as  between  him  and  his  vendor, 
and  a  right  in  property.  In  such  case  it  is  difiicult  to  see 
that  motive  legitimately  becomes  a  subject  of  consideration, 
unless  the  relief  in  view  may  for  that  reason  result  unjustly 
to  others  in  whose  behalf  it  is  resisted,  or  to  the  prejudice  of 
tlioir  legal  rights:  Bloxam  v.  Metropolitan  R*y  Co.,  L.  R.  3  Ch. 
337;  Ramsey  v.  Gould,  57  Barb.  398,  and  cases  there  cited. 
And  how  that  could  be  the  consequence  is  not  evident.  The 
transfer  on  the  books  to  the  plaintiff  does  not  change  the 
identity  of  the  shares,  but  merely  substitutes  for  one  another 
beneficiary,  and  the  latter  is  subject  to  the  trust  agreement 
and  by-laws.  It  is  true  that  equitable  considerations  not 
recognized  in  courts  of  law  may  control  results  in  courts  of 
equity.  And  while  the  granting  of  relief  there  is  in  some 
eense  matter  of  discretion,  it  is  not  an  arbitrary  or  capricious 
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but  a  sound  judicial  discretion,  controlled  by  established 
principles  in  equity,  and  exercised  in  view  of  the  circum- 
stances in  each  case:  3  Pomeroy's  Eq.  Jur.,  sec.  1404.  The 
party  seeking  relief  must  come  into  court  with  clean  hands, 
as  such  maxim  is  understood  in  its  application  to  that  rela- 
tion. If,  for  instance,  he  appears  there  under  false  colors,  his 
complaint  may  for  that  reason  be  dismissed.  Such  was  the 
case  of  Forrest  v.  Manchester  etc.  Ry  Co.,  4  De  Gex,  F.  &  J. 
126.  There  a  party  filed  his  bill  in  behalf  of  himself  and  all 
other  share-holders  of  the  defendant  company  to  restrain  it 
from  running  its  vessels,  etc.  It  appeared  at  the  trial  that  he 
was  also  a  share-holder  in  a  rival  company;  that  by  its  direc- 
tion he  instituted  the  suit,  and  by  it  was  indemnified  against 
costs.  The  bill  was  dismissed,  and  on  review  the  lord  chan- 
cellor, in  holding  that  the  bill  was  an  imposition  on  the  court, 
and  sustaining  its  dismissal,  said:  "It  is  not  that  they  per- 
suaded him  to  institute  the  suit,  not  that  they  instigated  the 
suit,  but  that  the  directors  of  the  other  company  have  directed 
the  suit,  and  are  to  indemnify  the  plaintiflf  against  the  costs 
of  it.  To  use  a  familiar  expression,  the  plaintiff  is  the  puppet 
of  that  company."  And  he  added:  "I  have  nothing  to  do 
with  the  motives  of  plaintiflfs  suing  in  this  court.  If  they 
come  here  in  a  bona  fide  character,  the  reason  for  their  coming 
here  is  a  matter  beyond  the  province  of  a  court  of  justice  to 
inquire  into."  In  the  present  case  the  plaintiff's  claim  to 
relief  is  founded  upon  his  own  title  to  the  shares  in  question, 
and  the  action  was  instituted  and  prosecuted  solely  for  his 
own  benefit.  The  relief  by  way  of  transfer  of  his  stock  upon 
the  books  of  the  trust  is  not  of  itself  unconscionable.  Nor  is 
it  seen  how  it  can  be  prejudicial  to  any  legal  rights  of  the  de- 
fendants, or  any  other  beneficiary.  It  is  not  so  much  to  the 
perfected  title  in  the  plaintiff  of  the  shares  that  the  defend- 
ants object,  as  it  is  to  the  relation  which  he  will,  as  the  conse- 
quence of  the  transfer  on  the  books,  take  to  the  trust;  nor  so 
much  to  relief  in  his  behalf,  as  in  the  alleged  apprehension  of 
consequences  which  may  follow  its  execution.  And  those  are 
dependent  upon  the  manner  he  may  conduct  himself  in  that 
relation,  whether  offensively  or  otherwise.  Whether  the  plain- 
tiff would  seek  to  do  anything  other  than  that  which  legiti- 
mately pertained  to  the  right  of  a  stockholder  is  entirely 
speculative;  and  it  is  not  seen  that  anything  more  than  that 
could  be  accomplished  by  him  in  such  relation.  The  objec- 
tion before  mentioned  might  be  made  against  any  holder  of 
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stock,  and  the  reason  for  its  support  would  be  one  of  degree. 
It  has  no  relation  to  the  plaintiff's  legal  right  founded  upon 
his  title;  but  the  court  is  called  upon  to  make  inquiry  beyond 
that,  and  into  liis  motives  or  purposes  by  which  his  conduct 
and  actions  towards  the  trust  may  be  influenced  if  he  becomes 
its  recognized  beneficiary.  As  said  by  a  learned  text-writer: 
"  When  a  court  of  equity  is  appealed  to  for  relief,  it  will  not 
go  outside  of  the  subject-matter  of  the  controversy,  and  make 
its  interference  to  depend  upon  the  character  and  conduct  bf 
the  moving  party,  in  no  way  aflecting  the  equitable  right 
which  he  asserts  against  the  defendant,  or  the  relief  which 
he  demands":  1  Pomeroy's  Eq.  Jur.,  sec.  399.  Assuming 
that  there  may  be  reasons  for  denial  of  relief  in  an  action 
within  equitable  jurisdiction  there  sought,  and  founded  upon 
unquestionable  title  fairly  obtained,  they  must  be  such  as 
to  make  it  appear  that  the  relief  may  result  oppressively 
or  to  the  undue  prejudice  of  the  defendant.  In  the  case  at 
bar  the  plaintiff's  title  to  the  stock  derived  from  his  purchase 
is  not  challenged  ])y  the  evidence,  but  the  ground  of  the  de- 
fense is  in  the  standing  of  the  plaintiff  in  his  relation  to  the 
trust,  of  which  the  defendants  are  trustees.  And  this  is  based 
upon  the  fact  that  his  was  an  attitude  of  hostility  to  the 
Standard  Oil  Company,  and  after  its  creation  to  the  Standard 
Oil  Trust,  arising  out  of  rivalry  in  business.  This  may  be  a 
reason  for  making  his  recognition  as  a  beneficiary  undesirable. 
But  while  there  may  be  an  inherent  power  or  discretion  in 
the  trustees  of  a  corporation  or  company  when  its  due  protec- 
tion requires  or  justifies  it  to  decline  to  perfect  title  to  stock 
by  transfer  on  the  books,  it  cannot  be  supposed,  unless  the 
power  is  duly  reserved  to  or  conferred  upon  them,  that  they 
are  for  that  purpose  permitted  to  discriminate  between  bona 
fide  purchasers  who  are  owners  and  holders  of  its  stock  hav- 
ing assignment  duly  and  in  due  form  made  to  support  appli- 
cation for  such  transfer.  And  in  view  of  the  facts  found  by 
the  trial  court,  and  the  preponderance  of  evidence,  as  we  view 
it,  there  seems  to  be  no  sufficient  reason  founded  upon  the 
plaintiff's  relations  to  the  defendants  or  to  the  trust,  or  other- 
wise, to  fairly  justify  a  denial  to  him  of  the  rights  of  any 
holder  in  good  faith  of  the  stock  of  the  trust. 

The  suggestion  that  the  plaintiff  should  not  have  equitable 
relief  because  he  has  an  adequate  remedy  at  law  for  damages 
requires  no  consideration,  as  that  question  does  not  appear  to 
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have  been  specifically  raised  upon  the  trial,  or  for  determina- 
tion of  the  trial  court. 

And  in  view  of  the  fact  that  the  shares  of  the  trust  were 
unqualifiedly  transferable,  there  seems,  for  the  purposes  of 
the  relief,  to  be  no  practical  or  substantial  reason  to  distin- 
guish between  them  and  those  of  a  corporation.  There  are  no 
exceptions  requiring  special  consideration.  These  views  lead 
to  the  conclusion  that  the  order  of  the  general  term  should  be 
reversed,  and  the  judgment  entered  on  the  decision  of  the 
-Sj  ecial  term  affirmed.  

Transfers  of  Corporate  Stock  —  Rights  of  Holders  ofCertifioatks. 
—  Corporation  which  issues  certificate  of  stock,  stating  on  its  face  that  it  ia 
transferable,  has  not  a  lien  on  such  stock  as  against  a  purchaser  thereof,  and 
the  purchaser  may  therefore  compel  transfer  of  such  stock  to  him  on  the 
books  of  the  corporation:  Fitzhughv.  Bank  of  Shepherdfiville,  3  T.  B.  Mon.  126; 
16  Am.  Dec.  90.  An  insurance  company  cannot  refuse  to  transfer  stock  on 
its  books  on  the  ground  that  the  assignor  is  indebted  to  the  company:  Sar* 
^ent  V.  Franklin  Ins.  Co.,  8  Pick.  90;  19  Am.  Dec.  306.  Assignee  of  stock  ia 
railroad  company,  on  which  an  installment  remains  unpaid  by  the  original 
subscriber,  may,  upon  properly  tendering  same,  with  interest,  maintain  a  suit 
in  equity  to  compel  the  issuing  to  him  of  a  stock  certificate:  Iron  R.  R.  Co. 
V.  Fink,  41  Ohio  St.  .^21;  52  Am.  Rep.  84.  The  possess  <>:i  of  the  certificate 
will  enable  the  holder  to  compel  transfer  as  against  one  to  whom  stock  has 
been  transferred  on  the  books  only:  Cushman  v.  Thayer  Mfg.  etc  Co.,  76 
la.  Y.  365;  32  Am.  Rep.  315.  Such  a  certificate  is  an  assurance  to  the  corn* 
Tiiercial  world  that  the  shares  of  stock  are  the  property  of  the  person  desig* 
tiated,  and  that  he  has  the  power  and  right  to  transfer  and  sell  the  stock, 
jintil  this  power  and  right  have  been  lawfully  terminated:  Joalyn  v.  St.  Paul 
Dimming  Co.,  44  Minn.  183. 

Transfers  of  Corporatk  Stock  — Right  of  Dibectobs  to  Comtbol 
Transfers.  —  Corporation  can  avail  itself  of  provision  in  its  by-laws  that 
transfers  of  stock  shall  not  be  valid  unless  approved  by  the  board  of  direc* 
tors  only  for  the  purpose  of  protecting  itself  against  irresponsible  stock* 
iiolders,  not  to  defeat  rights  of  third  persons:  Farmers' etc  Bank  v.  Was8on, 
48  Iowa,  336;  30  Am.  Rep.  398.  Stockholders  in  a  corporation  have  the  in* 
disputable  right  to  dispose  of  their  stock  at  their  pleasure:  Trisconi  v.  Wtn* 
ship,  43  La.  Ann.  45;  26  Am.  St.  Rep.  175. 

Corporate  Stock,  Action  fob  Refusing  to  Tbansfeb.  —  Action  lies  for 
•damages  against  a  private  corporation  for  refusal  to  transfer  stock  on  tba 
books  to  one  entitled:  Kimball  v.  Union  Water  Co.,  44  Cal.  173;  13  Am. 
Rep.  157;  Baltimore  City  etc.  R'y  Co.  t.  Sevoell,  35  Md.  238;  6  Am.  Rep. 
■402;  Morgan  v»  Bank  of  North  Ameiica,  8  Serg.  &  R.  73;  11  Am.  Deo.  575; 
Sargent  v.  Franklin  Ins.  Co.,  8  Pick.  90;  19  Am.  Dec.  306;  Commercial  Bank 
V.  Kortrtgfu,  22  Wend.  348;  .34  Am.  Dec.  317;  Bond  r.  Mount  Hope  IronCo., 
99  Mass.  505;  97  Am.  Dec.  48. 
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[131  New  Yokk,  35Sw] 
Grant  or  Land  Bounded  on  Small  Inland  Lake  Extends  to  its  Cbnter^ 
—  In  the  state  of  New  York,  the  presumption  is,  that  land  under  th»- 
waters  of  small  inland  non-navigable  lakes  and  ponds  belongs  to  th» 
proprietors  of  the  adjoining  lands,  and  in  the  constrnction  of  grants  of 
land  bordering  and  bounded  on  such  waters  the  same  rule  ia  applied 
that  is  applicable  to  conveyances  bounding  lands  on  fresh- water  streams^. 
And  therefore  a  conveyance  of  land  bordering  on  such  a  lake  or  pond^ 
which  describes  it  as  running  to  the  pond,  or  to  some  monument  on  the 
land  at  the  water,  and  thence  along  the  pond  to  another  monument  oa 
its  bank,  unless  restricted  by  express  words  or  otherwise,  carries  the- 
title  to  the  center  of  the  pond;  and  the  fact  that  the  lines  along  th»- 
pond  are  described  by  courses  and  distances  running  from  one  monument, 
on  the  bank  to  another,  and  that  the  length  of  these  lines  is  the  distance 
between  the  monuments,  is  no  evidence  of  an  intent  to  restrict  the  grant- 
so  as  to  exclude  the  bed  of  the  pond. 

Eje(itment  to  recover  possession  of  the  premises  described 
in  the  opinion.    The  facts  are  stated  in  the  opinion. 

Calvin  Frost,  for  the  appellant. 

Eugene  Frayer,  for  the  respondents. 

Bradley,  J.  The  defendant  alleges  several  defenses,  and 
the  one  founded  upon  the  denial  of  the  plaintiffs'  title  is,  that 
their  ancestors  conveyed  the  premises  in  question  by  deeds  to 
certain  grantees  many  years  before  this  action  was  commenced. 
If  this  proposition  of  fact  is  sustained,  the  other  alleged  de- 
fenses will  require  no  consideration. 

The  premises  which  are  the  subject  of  controversy  consist  of 
a  body  of  water  formerly  known  as  Hinckley  Pond,  and  later 
as  Croton  Lake,  and  land  under  the  water,  situated  in  the  town 
of  Patterson,  county  of  Putnam.  This  is  a  natural  pond,  or 
lake,  about  151  rods  in  length,  and  in  the  broadest  place  about 
48  rods  in  width,  and  covers  about  45  acres.  It  has  two  in- 
lets at  the  southerly  end,  and  an  outlet,  known  as  Muddy 
Brook,  at  the  north  end;  and  the  court  found  that  there  was  a 
slight  and  very  sluggish  current  running  through  the  pond 
from  south  to  north.  The  plaintiffs  do  not  claim  title  to  any 
of  the  land  adjacent  to  the  lake,  as  that  wa8  all  conveyed  by 
their  ancestors  by  five  deeds  made  in  the  years  1796,  1813, 
1828,  and  1845.  Natural  ponds  and  small  lakes  are  private 
property.  They  pass  by  grant  of  land  in  which  they  are  in- 
cluded. They  are  also  presumed,  if  nothing  appears  to  tbo 
contrary,  to  belong  to  the  riparian  owners.    And  there  would 
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€eem  to  be  no  substantial  reason  for  the  application  of  a  differ- 
€nt  rule  in  the  legal  construction  of  grants  of  land  bounded  on 
them,  than  is  applied  to  conveyances  bounding  premises  on 
fresh-water  streams.  Our  attention  has  been  called  to  no  case 
in  this  state  where  the  question  has  arisen  and  essentially 
been  the  subject  of  determination. 

In  Canal  Comm^rs  v.  People,  5  Wend.  423,  and  in  Canal  Ap- 
ftraisera  v.  People,  17  Wend.  597,  the  chancellor  said:  "The 
principle  itself  does  not  appear  suflSciently  broad  to  embrace 
our  large  fresh-water  lakes,  or  inland  seas,  which  are  wholly 
unprovided  for  by  the  common  law  of  England,"  and  that  a 
different  rule  must  probably  prevail  as  to  them,  "  and  also  as 
to  those  lakes  and  streams  which  form  the  natural  boundaries 
between  us  and  a  foreign  nation." 

A  like  remark  was  made  in  Smith  v.  City  of  Rochester,  92 
N.  Y.  463,  44  Am.  Rep.  893,  by  Judge  Ruger,  who  added: 
*'  We  have  arrived  at  the  conclusion  that  all  rights  of  prop- 
erty to  the  soil  under  the  waters  of  Hemlock  Lake  were  ac- 
quired by  and  belong  to  its  riparian  owners."  Hemlock  Lake 
is  about  seven  miles  long  and  a  half-mile  in  width.  And  the 
fact  that  the  title  to  the  land  in  western  New  York,  within 
which  is  Hemlock  Lake,  was  not  derived  from  this  state  was 
not  deemed  and  is  not  important  upon  the  question  of  its  pro- 
prietorship, because  it  came  within  the  class  of  small  lakes, 
the  bed  of  which  is  the  subject  of  private  ownership. 

In  Ledyard  v.  Teyi  Eyck,  36  Barb.  102,  it  was  held  that  land 
conveyed  by  deed  bounding  it  on  Cazenovia  Lake,  which  was 
five  miles  long  and  three  fourths  of  a  mile  in  width,  extended 
to  its  center.  But  the  conclusion  reached  in  that  case  may 
have  been  supported  upon  another  ground,  which  was  there 
considered. 

In  Wheeler  v.  Spinola,  54  N.  Y.  377,  the  question  was  con- 
sidered in  its  application  to  a  pond,  the  size  of  which  does  not 
appear;  and  it  was  there  said  that  "a  boundary  upon  it  does 
not  carry  title  to  its  center,  but  only  to  low-water  mark. 
Such  is  the  rule  as  to  boundaries  upon  natural  ponds  and 
lakes";  and  in  support  of  the  proposition  are  there  cited: 
Canal  Comm'rs  v.  People,  5  Wend.  423;  Champlain  etc.  R.  R. 
Co.  V.  Valentine,  19  Barb.  484;  Waterman  v.  Johnson,  13  Pick. 
261;  Bradley  v.  Rice,  13  Me.  198;  29  Am.  Dec.  501. 

In  the  commissioners'  case  the  relator  claimed  certain 
rights  in  the  Mohawk  River,  which  he  alleged  were  impaired 
by  the  plaintiffs  in  error;  and  the  railroad  company  case  had 
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relation  to  alleged  rights  in  Lake  Champlain,  which  is  a  large 
navigable  lake  about  one  hundred  and  thirty  miles  in  length, 
and  varying  from  about  fifteen  miles  to  less  in  width.  Tiiis 
is  a  large  navigable  lake,  and  the  Mohawk  has  been  held  to 
be  a  public  river.  Those  two  cases  seem  to  have  no  necessary 
application  to  the  present  one.  Reference  further  on  is  made 
to  the  other  two  cited  cases. 

The  controversy  in  Wheeler  v.  Spinola,  54  N.  Y.  377,  had 
relation  only  to  a  strip  of  land  between  high  and  low  water 
mark  on  the  south  side  of  Flax  Pond,  upon  which  strip  the 
defendant  was  charged  with  committing  trespass  in  cutting 
thatch;  and  as  the  title  under  which  the  defendant  claimed 
was  by  deed  bounding  the  land  upon  the  pond,  it  was  held  to 
extend  to  low-water  mark.  This  covered  the  locus  in  quo,  and 
was  as  far  as  the  court  was  called  upon  to  go  for  the  purposes 
of  the  defense.  While  the  views  of  the  learned  judge  upon 
whose  opinion  that  case  was  decided  are  entitled  to  much 
weight,  the  question  now  under  consideration  was  not  there 
necessarily  considered  or  determined.  And  so  far  as  we  are 
advised,  it  remains  in  this  state  an  open  one  for  consideration. 
There  is  a  conflict  of  authority  upon  the  subject  by  adjudica- 
tion in  some  of  the  other  states.  And  in  holding  that  by  con- 
veyances bounding  lands  on  natural  ponds  the  grantees  take 
title  only  to  low-water  mark,  Massachusetts  seems  to  have 
taken  the  lead:  Waterman  v.  Johnson,  13  Pick.  261.  That  case 
was  decided  in  1832.  There  was  a  reason  for  such  rule  in  that 
state  in  the  fact  that  by  a  colonial  law  or  ordinance  adopted 
in  1641,  and  amended  in  1647,  great  ponds,  wliich  were 
defined  as  those  containing  more  than  ten  acres,  were  declared 
public  property,  and  after  this  ordinance  was  so  amended  in 
1647,  such  ponds  have  not  been  subject  to  private  ownership: 
West  Roxhury  v.  Stoddard,  7  Allen,  158;  Hittinger  v.  Fames, 
121  Mass.  539.  And  after  referring  to  Ledyard  v.  Ten  Eyck, 
36  Barb.  102,  and  to  what  was  there  held  in  relation  to  the 
proprietorship  of  Cazenovia  Lake,  Mr.  Justice  Hoar,  in  the 
West  Roxbury  case,  added  that  the  state  of  New  York  had  no 
statute  similar  in  its  provisions  to  the  Massachusetts  ordinance 
before  mentioned. 

In  Bradley  v.  Rice,  13  Me.  198,  29  Am.  Dec.  501,  decided  in 
1S3G,  the  question  was  not  discussed,  but  the  court  said  that 
no  case  had  been  cited  or  found  where  the  rule  of  construction 
applicable  to  boundaries  on  streams  had  been  extended  to  a 
pond  or  lake,  and  cited  Waterman  v.  Johnson,  13  Pick.  261,  to 
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the  contrary.  It  is  unnecessary  to  refer  to  the  relation  to  the 
colony  and  state  of  Massachusetts  of  the  territory  constituting 
the  state  of  Maine  up  to  the  time  of  its  admission  as  a  state 
into  the  Union,  as  such  previous  relation  may  be  entitled  Uy 
no  consideration  from  the  time  it  became  a  state. 

In  State  v.  Gilmanton,  9  N.  H.  461,  the  question  was,  whether 
the  town  of  Gilmanton  was  chargeable  with  repairs  of  a  bridge 
over  what  may  be  termed  the  outlet  of  Winnepissiogee  Lake, 
and  that  was  said  to  be  dependent  on  the  fact  whether  the 
place  crossed  by  the  bridge  was  a  river  or  bay.  It  was  the 
boundary  of  the  town;  and  it  was  accordingly  held  that  if  a 
river,  the  line  of  the  town  would  go  to  the  center,  and  only  to 
the  water's  edge  if  a  bay.  This  questian  of  fact  was  reserved 
for  trial.  The  cases  cited  in  support  of  the  proposition  were 
Ex  parte  Jennings,  6  Cow.  518,  16  Am.  Dec.  447,  and  Canal 
CornynWs  v.  People,  5  Wend.  423.  And  the  court  there  added, 
that  such  seems  to  have  been  the  legislative  construction,  in 
that  state,  of  grants  bounding  land  on  lakes  and  ponds,  as 
appears  from  the  annexation  of  islands  to  the  towns  adjacent, 
etc. 

In  Kannuse  v.  Slockbower,  48  N.  J.  Eq.  42,  it  was  held  that 
the  line  bounding  the  land  on  the  pond  or  lake  was  in  terms 
confined  to  the  edge  of  it,  and  for  that  reason,  as  well  as  in 
construction  of  law,  the  land  devised  embraced  none  under 
the  water  nor  any  beyond  low-water  mark.  The  proposition 
that  the  rule  applicable  to  boundaries  on  fresh-water  streams 
does  not  apply  to  lakes  or  ponds  was  held  in  Boorman  v. 
Sunnuchs,  42  Wis.  233,  and  Diedrich  v.  NorXhwesiem  etc.  i2'y 
Co.,  42  Wis.  248;  24  Am.  Rep.  399.  And  the  same  in  Trw 
iees  of  Schools  v.  Schroll,  120  111.  509;  60  Am.  Rep.  575.  In 
Fletcher  v.  Phelps,  28  Vt.  257,  there  was  really  no  question 
that  the  boundary  of  the  land  on  Lake  Champlain  was  other 
than  at  low-water  mark.  And  the  court,  referring  to  the  rule 
relating  to  boundaries  of  land  on  a  fresh-water  stream,  added 
that  a  different  rule  prevails  where  land  conveyed  is  bounded 
on  large  natural  ponds  or  lakes,  and  cites  the  Waterman  and 
canal  commissioners  cases.  The  determination  of  some  of 
the  cases  above  cited  is  founded  upon  the  proposition  that  the 
riparian  owners  do  not  have  titles  to  lakes  and  ponds.  And 
in  Paine  v.  Woods,  108  Mass.  169,  Mr.  Justice  Gray  said  that 
''the  question  whether  the  title  in  the  land  under  a  great 
fresh-water  pond,  or  lake,  is  in  the  proprietors  of  the  lands 
adjoining,  or  in  the  crown,  does  not  seem  to  have  been  ever 
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judicially  determined  in  England";  and  cites  Marshall  v. 
Ulleswater  Steam  Nav.  Co.,  3  Best  &  S.  732,  where  the  ques- 
tion whether  the  soil  of  lakes  prima  facie  belongs  to  the  ripa- 
rian owners  on  either  side  adfilum  aquae,  or  whether  it  belongs 
prima  facie  to  the  king,  was  raised  and  undetermined.  But, 
later,  it  was  held  that  the  right  to  the  soil  of  non-tidal  lakes 
was  not  necessarily  in  the  crown:  Bristow  v.  Corrnican,  3  App. 
Cas.  641.  Whatever  may  be  the  doctrine  applicable  to  small 
Inland  lakes  and  ponds  elsewhere,  the  presumption  in  this  state 
is,  that  the  land  under  their  waters  belongs  to  the  proprietors 
of  the  adjoining  lands:  Smith  v.  City  of  Rochester,  92  N.  Y. 
463;  44  Am.  Rep.  393.  Such  is  the  common-law  rule  in  the 
states  where  the  grantees  of  land  so  situated  and  described  by 
boundary  in  grants  as  on  or  along  such  waters  take  to  the 
center:  Rice  v.  Ruddiman,  10  Mich.  125;  Clute  v.  Fisher,  65 
Mich.  48;  Ridgway  v.  Ludlow,  58  Ind.  248;  Lembeck  v.  Nye,  47 
Ohio  St.  336;  21  Am.  St.  Rep.  828.  And  in  Ridgway  v.  Lud- 
low, 58  Ind.  248,  it  was  held  that  prescriptive  right  acquired 
by  adverse  possession  to  land  adjacent  to  such  a  lake  extended 
to  the  middle  of  it. 

In  Hardin  v.  Jordan,  140  U.  S.  371,  the  subject  had  very 
thorough  consideration,  was  elaborately  discussed,  and  the 
conclusion  there  reached  and  adopted  by  a  majority  of  the 
court  was,  that  by  the  common  law  the  grantee  of  lands 
bounded  upon  an  inland  non-navigable  lake  or  pond  takes 
title  to  its  center.  The  lake  there  in  question  is  in  the  state 
of  Illinois,  and  is  two  or  three  miles  in  length.  And  the  court 
reviewed  the  case  of  Trustees  of  Schools  v.  Schroll,  120  111.  509, 
60  Am.  Rep.  575,  which  was  criticised,  held  not  to  have  cor- 
rectly declared  the  common  law  applicable  to  that  state,  and 
was  disregarded  as  authority  on  the  subject.  This  is  in  har- 
mony with  the  rale  in  our  state,  that  the  title  to  the  soil  under 
euch  waters  is  in  the  riparian  owners;  and  analogously  to  that 
relating  to  the  conveyance  and  proprietorship  of  lands  bounded 
on  fresh-water  streams,  it  would  seem  for  the  same  reason  to 
be  alike  applicable  to  such  lakes  and  ponds. 

The  reason  for  the  distinction  in  the  cases  where  it  has 
been  recognized  lias  not  been  the  subject  of  much  discussion 
by  the  courts.  But  a  reason  given  by  Judge  Gresham  in 
State  of  Indiana  v.  Milk,  11  Fed.  Rep.  389,  had  relation  to 
the  inconvenience  or  difficulty  in  locating  in  the  lakes  the 
lines  of  the  several  proprietors  of  the  uplands.  He  was  deal- 
ing with  a  lake  covering  fourteen  thousand  acres.     But  he 
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added  that  "a  person  might,  by  purchasing  the  lands  sur- 
j"OUiuling  a  hike,  in  view  of  the  size  and  other  circuinstances, 
he  held  to  own  the  bed.  Each  case  depends  largely  on  its  own 
ifacts." 

While  a  lake  may  be  of  such  form  as  to  render  the  designa- 

tiop.  in  it  of  the  lines  of  the  several  riparian  owners  in  certain 

cases  somewhat  difficult,  that  fact  in  its  relation  to  the  practical 

■  eflFect  of  the  rule  is  not  an  objection  to  its  general  application. 

-  No  case  will  probably  arise  in  which  their  respective  rights  in 

"that  respect  may  not  be  ascertained  and  defined  in  reference 

to  the  location  and  extent  of  the  boundaries  of  their  lands  on 

or  along  the  lake.     Bends  or  bays  in  rivers  may,  to  some 

extent,  present  like  difficulties.    The  value,  such  as  they  have, 

of  small  non-navigable  lakes  and  ponds,  as  a  general  rule,  is 

•  jnainly  in  their  relation  to  the  adjacent  lands.     There  may, 

.however,  be  exceptional  cases.     The  pond  in  question  has, 

since  the  conveyance  of  the  surrounding  lands,  become  useful 

\  in  its  production  of  ice,  by  reason  of  railroad  facilities  for 

"transportation  of  it  to  market.     But  this  fact,  and  the  extent 

of  the  business,  and  of  tlie  preparations  made  there  by  the 

'defendant  to  carry  it  on,  have  no  bearing  upon  the  question 

'  we  are  now  considering.    The  inquiry  has  relation  to  the  title 

•in  the  soil  under  the  water  of  the  pond  or  lake.     The  views 

-already  given  lead  to  the  conclusion  that  the  common  law 

relating  to   the  construction  ai>d    extent  of  grants  of  land 

bordering  and  bounded  on  such  waters  is  applicable  alike  to 

conveyance  bounding  lands  on  fresh-water  rivers  and  small 

aaon-navigable  lakes  or  ponds.     Such  is  the  character  of  the 

one  in  question;  and  whether  its   bed  was  embraced   in  or 

excluded  from  the  grants  made  by  the  deeds  before  mentioned 

is  dependent  upon  their  construction.     The  boundaries  are 

described  as  along  the  pond;    and   unless    in  some  manner 

qualified  or  restricted,  they,  by  legal  construction,  had  the 

-eff<HU,  to  embrace  its  bed  within  their  grants.     This,  in  such 

<;aso,  is  the  presumed  intent,  unless  the  contrary  appears:  Luce 

V.  Carley,  24  Wend.  451;  35  Am.  Dec.  637;  Ex  parte  Jennings^ 

&  Cow.  518;  16  Am.  Dec.  447;  Mott  v.  Motty  68  N.  Y.  247. 

It  is,  however,  urged  that  as  in  the  last  three  of  those  deeds 
the  lines  along  the  pond  are  described  by  courses  and  distances, 
the  intent  thus  appears  to  restrict  the  grants  to  those  lines,  and 
that  such  is  the  legal  eff'ect.  It  may  be  observed  that  the 
outf^r  boundary  of  the  waters  of  the  pond  are  represented  by 
Ncouiseg  and  distances  as  appears  by  the  deeds;  and  since  they 
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are  described  as  along  the  pond,  was  the  boundary  in  legal 
efTect  necessarily  so  restricted  by  that  method  of  description 
as  to  exclude  the  bed  from  the  grants?  A  boundary  line  de- 
scribed as  "along  the  shore"  of  a  fresh-water  stream  does  not 
extend  the  grant  to  its  center:  Child  v.  Starr ^  4  Hill,  369; 
and  a  like  construction  is  applicable  to  a  boundary  by  the 
bank  of  such  a  stream:  Starr  v.  Child,  5  Denio,  599;  Halsey 
V.  McCormick,  13  N.  Y.  296.  In  those  cases  the  prescribed 
limitation  of  the  boundary  lines  to  the  shore  and  bank  did 
not  permit  the  extension  of  the  grant  by  construction  to  the 
thread  of  the  streams.  And  the  same  may  be  said  of  People 
y.  Jones,  112  N.  Y.  597. 

Our  attention  has  been  called  to  cases  relating  to  convey- 
ances of  lands  adjacent  to  highways  where  it  was  held  that  a 
line  described  as  running  along  a  highway  from  and  to  monu- 
ments located  on  one  side  of  it  did  not  vest  in  the  grantee 
title  to  its  center,  but  by  the  terms  of  the  description  the  road- 
bed was  excluded:  Jackson  v.  Hathaway,  15  Johns.  447;  8  Am, 
Dec.  263;  Kings  County  Fire  Ins.  Co.  v.  Stevens,S7  N.  Y.  287; 
41  Am.  Rep.  361;  Smith  v.  Sloromh,  9  Gray,  36;  69  Am.  Dec. 
274.  While  there  is,  in  legal  effect,  analogy  between  the  boun- 
dary of  grants  on  highways  and  streams,  there  is  this  distinc- 
tion: that  it  is  not  practicable  to  locate  monuments  in  the 
channels  of  the  latter,  and  it  is  usual  to  refer  in  the  descrip- 
tion of  boundary  to  their  location  adjacent  to  the  water  to 
mark  the  place  of  intersection  with  the  stream. 

In  Luce  v.  Carley,  24  Wend,  451,  35  Am.  Dec.  637,  among 
the  courses  in  the  description  of  the  premises  were  those  to  a 
hemlock  stake  "standing  on  the  east  bank  of  the  river,  from 
thence  down  the  river  as  it  winds  and  turns,  twenty-four 
chains  and  ninety-four  links,  to  a  hard  maple  tree,"  etc.  This 
maple  tree,  as  appears  by  the  opinion  of  the  court,  was  de- 
scribed as  standing  on  or  near  to  the  east  bank.  And  in  hold- 
ing that  the  grantee  took  title  to  the  center  of  the  river,  the 
court  said:  "  It  is  never  thought  that  monuments  mentioned 
in  such  a  deed  as  occupying  the  bank  of  the  river  are  meant  by 

the  parties  to  stand  on  the  precise  water  line They  are 

used  to  fix  the  termini  of  the  line  which  is  described  as  follow- 
ing the  sinuosities  of  the  stream Where  the  grant  is  so 

framed  as  to  touch  the  water  of  tlie  river,  and  the  parties  do 
not  expressly  except  the  river,  if  it  be  above  tide,  one  half 
the  bed  of  the  stream  is  included  by  construction  of  law.     If 
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the  parties  mean  to  exclude  it,  they  should  do  so  by  expreg» 
exception." 

In  Child  V.  Starry  4  Hill,  875,  the  chancellor  remarked  that 
"running  to  a  monument  standing  on  the  bank,  and  fron> 
thence  by  the  river  or  along  the  river,  etc.,  does  not  restrict 
the  grant  to  the  bank  of  the  stream;  for  the  monuments  in 
such  cases  are  only  referred  to  as  giving  the  direction  of  the 
lines  to  the  river,  and  not  as  restricting  the  boundary  on  the 
river." 

In  Seneca  Nation  of  Indians  v.  Knight,  23  N.  Y.  498,  the 
boundary  of  the  land  was  described  as  beginning  at  a  post 
standing  on  the  bank  of  Lake  Erie,  at  the  mouth  and  on  the 
north  side  of  Cattaraugus  Creek,  and  after  describing  other 
lines,  proceeded,  "  thence  ....  to  a  post  standing  on  the 
north  bank  of  Cattaraugus  Creek;  thence  down  the  same,  and 
along  the  several  meanders  thereof,  to  the  place  of  beginning."^ 
It  was  held  that  the  grant  was  to  the  center  of  the  creek.  The 
court  there  referred  to  and  approved  the  remark,  before  men- 
tioned, of  the  chancellor  in  Child's  case,  and  added:  Parties 
may  restrict  their  grants,  "  but  the  restriction  ought  to  be 
found  in  very  plain  and  express  words."  And  in  Kings 
County  Fire  Ins.  Co.  v.  Stevens,  87  N.  Y.  287,  41  Am.  Rep. 
361,  the  court  cited  with  approval  the  Seneca  Nation  case^ 
and  in  like  manner  noticed  such  remark  of  the  chancellor  in 
Child's  case. 

Inasmuch  as  a  boundary  by  or  along  a  watercourse  is 
effectual  to  take  the  grant  by  legal  construction  to  its  thread,  it 
would  seem  that  the  application  of  the  courses  and  distances 
of  the  boundary  along  the  water  of  the  stream  may  not  be 
treated  as  qualifying  the  effect  which  would  be  given  to  the 
grant  if  they  were  omitted.  If  the  boundary  were  not  ex- 
pressed as  along  the  pond,  it  might  and  would  be  assumed 
tl.  at  there  was  an  intent  to  so  restrict.  And  it  may  be  observed 
that  the  courses  and  distances  between  the  outer  lines  inter- 
secting it  are  not  controlled  by  any  monuments  given  in  the 
deeds  other  than  along  the  pond. 

A  question  somewhat  similar  to  this  arose  in  Rixv.Johnsonj 
5  N.  H.  520;  22  Am.  Dec.  472.  There  the  boundary  on  a 
river  was  described  by  courses  and  distances  between  the  two 
points  of  intersection  of  the  outer  lines  with  the  stream  by 
reference  to  monuments  located  near  it;  and  it  was  held  that 
the  boundary  was  in  the  river.  The  present  case  is  distin- 
guishable from  those  where  the  line  is  described  as  along  the 


Oct.  1892.]     GouvERNEUB  V.  National  Ice  Company.      677 

shore  or  on  the  bank.  Here  there  is  nothing  in  the  terms  of 
the  deeds  which  places  the  boundary  along  there  outside  the 
water  of  the  pond.  The  boundary  is  described  as  along  the 
pond.  The  courses  and  distances  given  represent  the  sinuos- 
ity of  the  line  of  connection  of  the  water  with  the  shore;  and 
the  boundary  as  described  along  the  pond,  as  generally  under- 
stood, means  on  its  water.  And  the  fact  that  the  length  of  the 
lines  running  to  and  from  the  monuments  at  the  pond  is  the 
distance  to  and  from  them  on  the  bank  does  not  of  itself  affect 
the  question.  Such  is  usually  the  case  of  the  description  of 
land  bounded  on  streams  in  which  the  grants  are  treated  as 
nd  filum  aquae.  And  as  said  by  Mr.  Justice  Cowen  in  Luce  v. 
Carley,  24  Wend.  451,  35  Am.  Dec.  637,  where  the  grant  is  so 
framed  as  to  touch  the  water  of  the  river,  one  half  the  bed  of 
the  stream  is  included  by  construction  of  law.  This,  of  course, 
means  to  the  extent  of  the  boundary  in  contact  with  the  water. 

It  is  a  matter  of  common  knowledge,  in  respect  to  lands 
bordering  on  streams  and  other  bodies  of  water,  that  it  is  usual 
in  surveys,  when  made,  to  so  describe  the  uplands  as  to  com- 
pute the  number  of  acres  they  contain,  as  generally  in  them, 
exclusive  of  the  soil  beneath,  the  water  is  mainly  the  value, 
and  the  quantity  of  the  uplands  embraced  in  a  conveyance 
constitutes,  in  view  of  the  situation,  the  basis  for  the  measure 
of  the  consideration. 

The  conveyances  embracing  the  land  surrounding  this  lake 
or  pond  were  made  many  years  ago.  No  circumstances  appear 
bearing  upon  the  purpose,  construction,  or  effect  of  those  con* 
veyances  inconsistent  with  the  intent  of  the  grantors  to  include 
its  bed  within  them. 

If  these  views  are  correct,  the  conclusion  of  the  trial  court 
that  the  plaintiffs  had  no  title  to  the  locu^  in  quo  was  justified 
by  the  evidence. 

And  the  order  should  be  reversed,  and  the  judgment  affirmed. 

Waters  and  Watercourses.  —  The  rights  of  riparian  owners  in  waters 
fronting  their  lands  are  discussed  in  the  note  to  Miller  v.  Mendenhall,  19  Am. 
St.  Rep.  226-234;  and  boundary  lines  upon  waters,  in  the  note  to  Allen  r, 
Wehei;  27  Am.  St.  Rep.  56-63.  In  the  note  to  Miller  v.  Mendenhall,  19  Am. 
8t.  Rep.  230,  2.31,  will  be  found  some  remarks  as  to  the  ownership  of  the 
fioil  under  navigable  and  non-navigable  lakes.  In  Lembeck  v.  Nye,  47  Ohio 
St.  336,  21  Am.  St.  Rep.  828,  it  was  held,  as  in  the  principal  case,  that  a  con» 
veyauce  of  land  bounded  on  a  non-navigable  lake  passes  title  to  the  center 
of  the  lake.  Tlie  same  rule  prevails  in  Indiana:  Stoner  v.  Bice,  121  Ind.  51; 
and  in  Michigan:  Clute  v.  Fisher,  65  Mich.  48.  In  addition  to  the  authoritiea 
for  the  opposite  view,  mentioned  by  the  court,  may  be  mentioned:  Utevtru 
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V.  King,  78  Me.  197;  49  Am.  Rep.  609;  following  Wood  v.  KeUey,  30  Me.  47, 
and  Delaplaine  v.  Chicago  etc.  R'y  Co.,  42  Wis.  214;  24  Am.  Rep.  386.  The 
thread  of  the  stream  was  held  to  be  the  boundary,  under  a  description  which 
ran:  "  to  a  tree  on  the  bank  of  a  river,  thence  up  said  river,"  etc.,  in  Kent  v. 
Taylor,  64  N.  H.  489;  and  the  same  eflfect  given  to  the  words,  "thence  .... 
to  a  tree  on  the  bank  of  N.  river,  and  hence  up  said  river  until,"  etc.,  in  Tay- 
hr  V.  Blake,  64  N.  H.  392. 


VoLKMAR  V.'  Manhattan  Railway  Company. 

[134  New  York,  418.] 

NbOLIQENCK   PKB.SUMBD   FROM   HAPPENING   OP    INJURIOUS   AOCIDBNT   WHEN. 

—  When  a  person  passing  along  a  street  under  an  elevated  railroad  i« 
struck  and  injured  by  a  broken  bolt  attached  to  an  iron  plate  or  clip, 
which  falls  upon  him  from  the  structure  above,  a  presumption  arises 
that  there  wew  negligence  on  the  part  of  the  railway  company  in  permit- 
ting the  structure  to  get  out  of  repair;  and  this  presumption  la  not  over- 
come by  the  testimony  of  its  track-walker  and  inspector,  to  the  effect 
that  it  was  his  duty  to  examine  carefully  all  the  rails,  switches,  signals, 
bolts,  and  fastenings  of  all  kinds,  and  to  keep  them  tight,  and  that  he 
performed  this  duty  to  the  best  of  his  ability.  But  even  if  this  evidence 
were  sufficient  to  remove  the  presumption,  still  the  credibility  of  the 
witness  would  be  involved,  and  be  a  question  for  the  jury,  since  he 
would  be  a  person  interested,  and  possibly  actuated  by  a  motive  to 
shield  himself  from  blame,  and  it  would  be  error  to  direct  a  verdict  for  the 
company. 

Edwin  R.  Leavitty  for  the  appellant. 
Brainard  Tolles,  for  the  respondent. 

Haight,  J.  This  action  was  brought  to  recover  damages 
for  a  personal  injury. 

On  the  24th  of  June,  1885,  the  plaintiff  was  driving  along 
Sixth  Avenue,  in  the  city  of  New  York,  in  a  wagon,  going 
uptown  under  the  defendant's  elevated  railroad  structure. 
When  near  Thirty-ninth  Street,  an  iron  plateor  clip,  with  a  part 
of  a  broken  bolt,  fell  from  the  structure,  striking  him  upon  the 
shoulder,  causing  the  injury  for  which  tliis  action  was  brought. 

It  appears  that  the  bolt  was  about  fourteen  inches  long; 
that  it  passed  tlirough  tlie  guard-rail  of  the  defendant's  road, 
the  stringer  upon  which  it  rested,  and  an  iron  plate  or  clip 
underneath,  which  was  held  in  place  by  a  nut  upon  the  end 
of  the  bolt;  that  the  bolt  was  broken  about  two  inches  from 
the  nut. 

These  facts  having  been  shown,  the  plaintiff  rested.  There- 
upon tlie  defendant  introduced  evidence  showing  a  proper 
construction  of  its  elevated  railway,  and  then  called  Samuel  S. 
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Roach  as  a  witness,  who  testified  that  he  was  the  defendant's 
track-walker  and  inspector  at  the  place  where  the  injury  was 
received  by  the  plaintiff;  that  it  was  his  duty  to  move  care- 
fully over  the  track,  during  the  daytime,  to  examine  carefully- 
all  the  rails,  switches,  signals,  bolts,  and  fastenings  of  allkinds,. 
and  to  keep  them  tight;  that  in  June,  1885,  he  was  engaged 
in  following  out  his  instructions,  and  that  he  performed  thent. 
to  the  best  of  his  ability. 

The  defendant's  counsel  then  moved  the  court  to  direct  a- 
verdict  for  the  defendant,  which  motion  was  granted. 

The  plaintiff  asked  permission  to  go  to  the  jury  upon  the 
question  of  the  defendant's  negligence,  upon  the  ground  that 
the  evidence  showed  that  the  presumption  arose  that  ihe= 
defendant  was  negligent,  in  view  of  the  fact  that  the  iron  plater 
fell  from  its  structure  upon  the  plaintiff.  This  request  was^ 
denied,  and  an  exception  was  taken  by  the  plaintiff  to  such, 
denial,  and  to  the  direction  of  a  verdict  in  favor  of  the 
defendant. 

No  question  is  made  but  that  the  defendant's  elevated  rail- 
road was  properly  constructed.  It  is  claimed,  however,  that 
it  was  negligently  suffered  to  get  out  of  repair,  and  tiiat 
because  of  such  negligence,  the  plaintiff  suffered  the  injury- 
complained  of. 

It  was  the  duty  of  the  defendant  to  exercise  ordinary  care^ 
for  the  purpose  of  keeping  its  structure  in  proper  repair,  so  as 
to  prevent  injury  to  persons  passing  over  or  underneath  it. 

The  evidence  showed  that  the  bolt  was  broken,  and  that  ina 
consequence  the  iron  plate  or  clip  fell  upon  the  plaintiff.  The- 
structure  was  consequently  out  of  repair,  and  under  the  cir-^ 
cumstances  I  think  the  presumption  of  negligence  follows. 

It  has  been  held  that  where  a  building  adjoining  a  street 
falls  into  the  street,in  theabsenceof  explanatory  circumstances 
negligence  will  be  presumed,  and  the  burden  is  placed  upon^ 
the  owner  of  showing  the  use  of  ordinary  care;  that  where  a. 
plaintiff  was  passing  on  a  highway  under  a  railroad  bridge,, 
when  a  brick  fell  from  one  of  the  pilasters  upon  which  an  iron- 
girder  of  the  bridge  rested,  striking  him  upon  the  shoulder^ 
causing  injury,  negligence  would  be  presumed;  that  where  a. 
barrel  rolled  out  of  the  window  of  a  warehouse  onto  a  street^ 
iiijuring  a  person  passing,  negligence  would  be  presumed;; 
that  where  a  person,  while  walking  along  the  street  in  front 
of  a  building,  was  struck  by  a  falling  chisel,  the  presumption 
of  negligence  is  sufficient  to  call  for  an   explanation;  that 
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where  plaintiff  was  injured  wlnle  walking  on  the  sidewalk  of 
a  street,  immediately  under  the  defendant's  railroad,  by  being 
struck  with  a  heavy  piece  of  metal,  which  fell  from  one  of 
defendant's  cars  passing  above,  that  from  the  nature  of  the 
accident  negligence  might  be  inferred,  etc.:  Mullen  y.  St.  John, 
57  N.  Y.  567;  15  Am.  Rep.  530;  Kearney  v.  London  R,  R.  Co., 
L.  R.  5  Q.  B.  411;  L.  R.  6  Q.  B.  759;  Byrne  v.  Boadle,  2  Hurl. 
&  C.  722;  Cahnlin  v.  Cochran,  1  N.  Y.  St.  Rep.  583;  Goll  v. 
Manhattan  R'y  Co.,  5  N.  Y.  Supp.  185;  affirmed  125  N.  Y. 
714;  Payne  v.  Troy  etc.  R.  R.  Co.,  83  N.  Y.  572. 

The  learned  general  term,  in  its  opinion,  admits  this  propo- 
sition, and  concedes  that  the  fall  of  the  plate  or  clip,  in  the 
absence  of  an  explanation,  raises  a  presumption  of  negligence. 
That  court,  however,  reached  the  conclusion  that  the  presump- 
tion was  overthrown  by  the  evidence  produced  on  behalf  of  the 
defendant.  As  we  have  seen,  that  evidence  was  given  by  the 
witness  Roach.  It  was  his  duty,  as  he  testified,  to  examine 
carefully  all  rails,  switches,  signals,  bolts,  and  fastenings  of 
all  kinds,  and  to  keep  them  tight.  He  further  states  that  in 
June,  1885,  he  was  engaged  in  following  out  his  instructions, 
and  performed  them  to  the  best  of  his  ability.  In  no  place 
does  he  testify  that  he  ever  examined  the  bolt  and  clip  which 
fell  upon  the  plaintiff.  He  does  not  tell  us  how  often  he 
passed  over  the  track,  or  to  what  extent  he  examined  the 
bolts  and  fastenings.  He  only  gives  us  his  own  conclusion 
that  he  performed  his  duty  to  the  best  of  his  ability.  It 
does  not  appear  to  us  that  this  was  sufficient  to  remove  the 
presumption,  which  necessarily  follows  from  the  established 
fact  that  the  bolt  was  broken,  and  in  that  particular  the  struc- 
ture was  out  of  repair,  and  dangerous. 

But  even  if  this  evidence  was  sufficient  to  remove  the  pre- 
sumption, as  held  by  the  general  term,  the  credibility  of  the 
witness  would  still  be  involved,  and  be  a  question  for  the  jury. 
This  witness  was  the  defendant's  track-walker.  It  was  his 
duty  to  examine  the  bolt  which  was  broken.  If  there  was 
any  negligence  for  which  the  defendant  was  chargeable,  it  was 
tliat  of  this  witness.  He  was  therefore  a  person  interested, 
and  possibly  actuated  by  a  motive  to  shield  himself  from 
blame:  Dean  v.  Van  Nostrand,  23  Week.  Dig.  97;  Elwood  v. 
Western  Union  Tel.  Co.,  45  N.  Y,  549-554;  6  Am.  Rep.  140. 

It  is  claimed  that  the  plaintiff  neglected  to  produce  upon 
the  trial  the  broken  bolt.  His  counsel  said  it  was  lost.  He  had 
established  a  prima  facie  case  when  he  rested.     The  burden 
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was  then  on  the  defendant.  The  upper  portion  of  the  broken 
bolt  was  left  in  the  structure  in  the  possession  of  the  defend- 
ant, who  could  have  produced  it  had  it  so  desired. 

The  plaintifif  should  have  been  permitted  to  submit  to  the 
jury  the  question  of  the  defendant's  negligence. 

The  judgment  should  consequently  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 


Neoligence — Whether  Presumed  from  Happening  of  Accident.  — The 
fact  that  a  passenger  is  injured  on  a  cable-car  without  fault  of  his  own  does 
not  raise  a  presumption  of  negligence,  casting  the  burden  of  proof  on  the 
railway  company  to  disprove  it:  Hawkins  v.  Front  Street  etc.  R'y  Co.,  3  Wash^ 
592;  28  Am.  St.  Rep.  72,  and  note.  Negligence  will  not  be  presumed  from 
the  mere  fact  of  a  fire,  when  there  is  no  evidence  of  negligence  in  providing 
the  proper  apparatus  for  suppressing  it,  and  the  evidence  is  conjectural  as 
to  its  cause:  Montgomery  v,  Mtishegon  Booming  Co.,  88  Mich.  633;  26  Am.  St. 
Rep.  308,  and  note.  Negligence  is  not  presumed  against  the  owner  or  driver 
of  a  horse  from  the  fact  that  the  horse  attached  to  a  cart  ran  away  while  in 
charge  of  the  driver,  and,  in  spite  of  his  eJBforts  to  control  him,  injured  a  per- 
son in  the  street:  O'Brien  v.  Miller,  60  Conn.  214;  25  Am.  St.  Rep.  320. 
For  an  extended  discussion  of  accidents  as  evidence  of  negligence,  see  ex- 
tended note  to  Philadelphia  etc.  R.  R.  Co.  v.  Anderson,  20  Am.  St.  Rep.  490. 
As  to  whether  there  is  a  presumption  of  negligence  when  an  injury  has  been 
suffered,  and  there  is  no  evidence  showing  who  was  at  fault,  see  extended 
note  to  Huey  v.  Oahlenbeck,  6  Am.  St.  Rep.  792. 


Sabin  v.  Phinney. 

[134  New  York,  423.] 

BsMBFrr  Society,  Member  of,  may  DiREtrr  Certificate  LsstiBD  in  Favor 
OF  Stranger.  —  A  member  of  the  Ancient  Order  of  United  Workmen 
of  the  State  of  New  York  can  legally  direct  the  sum  to  become  due  at 
his  death  to  be  paid  to  a  stranger  having  no  insurable  interest  in  his  life, 
since  neither  the  statute  under  which  the  society  is  organized  nor  the 
by-laws  of  the  society  impose  any  limitation  on  the  persons  to  whom  cer- 
tificates shall  be  payable. 

Appointee  in  Certificate  of  Benefit  Society  has  No  Vested  Intere.st. 
—  An  appointee  in  a  certificate  of  membership  in  a  benefit  society  ac- 
quires no  vested  interest  in  the  sum  payable  thereunder  of  which  he 
cannot  be  deprived  witliout  his  consent,  and  the  member  may  therefore, 
during  his  lifetime,  at  his  will,  change  the  appointee,  from  time  to  time, 
as  he  may  elect. 

Action  upon  a  certificate  of  membership  issued  to  John  C. 
Sabin  by  the  Grand  Lodge  of  the  Ancient  Order  of  United 
Workmen  of  the  State  of  New  York,  which  was  incorporated 
under  the  laws  of  the  state.     The  statute  authorized  the  cor- 
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poration  to  create  subordinate  lodges.  One  of  the  by-laws  of 
the  corporation  was  the  following:  "  Sec.  17.  Any  member 
holding  a  beneficiary  certificate,  desiring  at  anytime  to  make 
a  new  direction  as  to  its  payment,  may  do  so  by  authorizing 
such  change,  in  writing,  on  the  back  of  his  certificate,  in  the 
form  prescribed,  attested  by  the  recorder,  with  tbe  seal  of  tbe 
lodge  attached,  and  by  the  payment  to  the  Grand  Lodge  of 
the  sura  of  fifty  cents;  but  no  change  or  direction  shall  be 
valid  or  have  any  binding  force  or  effect  until  it  shall  have 
been  reported  to  the  grand  recorder,  the  old  certificate,  if  prac- 
ticable, filed  with  him,  and  a  new  beneficiary  certificate  issued 
thereon,  and  said  new  beneficiary  certificate  shall  be  num- 
bered the  same  as  the  old  certificate."  On  the  22d  of  March^ 
1879,  a  subordinate  lodge  of  the  order  duly  issued  to  John  C» 
Sabin  a  certificate  entitling  him  to  participate  in  the  bene- 
ficiary fund  of  the  order  to  the  amount  of  two  thousand  dol- 
lars, to  be  paid  to  his  wife,  Ella  A.  Sabin,  the  plaintiff",  at  his 
death.  In  May,  1883,  the  husband  and  wife  separated,  and 
never  lived  together  thereafter.  Up  to  the  time  of  their  sepa- 
ration the  husband  paid  the  dues  on  the  certificate.  After- 
wards, John  C.  Sabin  resolved  not  to  keep  the  certificate  in 
force  for  the  benefit  of  his  wife,  and  he  and  A.  S.  Phinney,  the 
defendant,  who  was  in  no  wise  related  to  him,  agreed  that 
Phinney  should  pay  all  subsequent  dues,  and  that  a  new  cer- 
tificate should  be  issued,  payable  to  him  on  the  death  of  Sabin. 
To  accomplish  this,  Sabin  indorsed  on  the  certificate  a  revo- 
cation of  his  former  direction  as  to  the  payment  of  the  bene- 
ficiary fund  due  at  his  death,  and  a  direction  for  payment  of 
said  fund  to  be  made  by  Phinney  or  his  heirs.  The  original 
certificate,  with  the  aforesaid  indorsement,  was  delivered  up 
and  canceled  by  the  officers  of  the  Grand  Lodge,  who,  on  July 
20,  1883,  issued  a  new  one  precisely  like  it,  except  that  it  was 
payable  to  Andrew  S.  Phinney  instead  of  to  Ella  A.  Sabin. 
Phinney  paid  all  the  dues  on  this  new  certificate.  Sabin 
died  intestate  on  October  13,  1883.  Mrs.  Sabin  and  Phin- 
ney each  claimed  to  be  entitled  to  the  fund  payable  by  the 
terms  of  the  certificate.  The  Grand  Lodge  did  not  contest  its 
liability,  and  paid  the  amount  into  court, 

De  Merville  Page,  for  the  appellant. 

George  N.  Orcutt,  for  the  respondent. 

FoLT.ETT,  C.  J.     The  appellant  insists  that  the  cnticellation 
of  the  first  certificate,  which  was  payable  to  her,  and  the  sub- 
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Btitution  of  the  second,  which  was  payable  to  the  respondent^ 
were  void  for  two  reasons:  1.  That  the  respondent  had  no  in- 
surable interest  in  tiie  life  of  John  C.  Sabin;  2.  That  she,  the 
wife,  acquired,  by  virtue  of  tlie  first  certificate  and  its  delivery 
to  her,  a  vested  right  to  the  sum  payable  on  her  husband's 
deatii,  of  which  she  could  not  be  deprived  without  her  consent. 

The  statute  under  which  the  corporation  was  organized 
expressly  provides  that  the  funds  "  may  be  set  apart  and  pro- 
vided to  be  paid  over  to  the  families,  heirs,  or  representatives 
of  deceased  or  disabled  members,  or  to  such  person  or  persons 
as  such  deceased  member  may,  while  living,  have  directed.'* 

The  by-laws  of  a  corporation  impose  no  limitation  on  the 
persons  to  whom  certificates  should  be  payable.  It  was  held 
in  Massey  v.  Mutual  Relief  Soc,  102  N.  Y.  523,  that  there  being 
no  restriction  in  the  act  under  which  the  society  was  incor- 
porated against  making  a  certificate  payable  to  a  person  in 
no  wise  related  to  the  member,  that  a  certificate  issued  to  a. 
stranger  was  not  void  as  a  wager  policy.  In  that  case  the 
certificate  was  issued  in  favor  of  a  person  not  related  to  the 
member,  and  who  was  not  a  member  of  the  society;  but  in 
the  case  at  bar  the  certificate  was  issued  in  favor  of  a  member 
of  the  order.  Under  the  statute  and  by-laws,  a  member  of 
this  corporation  can  legally  direct  the  sura  to  become  due  at 
his  death  to  be  paid  to  a  stranger  having  no  insurable  interest 
in  his  life:   Niblack  on  Mutual  Benefit  Societies,  sec.  178. 

Did  the  plaintiff,  by  the  certificate  and  its  delivery  to  her^ 
acquire  a  vested  interest  in  the  sum  payable  thereunder,  of 
which  she  could  not  be  deprived  without  her  consent? 

It  is  to  be  observed  that  the  wife  never  paid  any  part  of  the 
expenses  incident  to  the  membership  of  her  husband  in  this 
society,  nor  of  her  membership  in  the  society  to  which  she 
belonged,  and  no  pecuniary  consideration  can  be  raised  in  her 
favor.  The  statute  under  wliich  the  corporation  was  organ- 
ized, its  by-laws,  together  with  the  application  for  and  the 
certificate  of  membership,  constituted  the  contract  which  ex- 
isted between  the  member  and  the  society,  which  instruments, 
construed  togetber,  measure  t)io  liglits  of  these  litigants:  Hel' 
lenherg  v.  District  No.  1,  94  N.  Y.  580;  Sanger  v.  Rothschild^ 
ITS  N.  Y.  577;  Niblack  on  Mutual  Benefit  Societies,  sec.  166. 

The  relation  which  existed  between  Sabin  and  the  society 
subjected  him  to  certain  burdens  and  entitled  him  to  certain 
benelila  during  the  continuance  of  his  membership,  and  if  he 
died  while  in  good  standing  in  the  order,  his  appointee  be- 
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<jame  entitled  to  a  certain  sum.  This  relation  could  be  ter- 
minated at  any  time,  at  the  will  of  the  member,  and  the 
appointee  was  cliangeable  from  time  to  time,  as  he  might 
■elect.  If  we  choose  to  term  this  relation  a  contract,  and  it 
was  established  by  agreement,  the  contract  gave  the  right  of 
change  of  the  beneficiary  with  or  without  reason.  Any  per- 
son who  became  an  appointee  in  sucli  a  certificate  took  the 
position  subject  to  the  absolute  right  of  the  member  to  substi- 
tute a  new  one  at  any  moment.  The  rights  acquired  by  the 
member  by  virtue  of  this  relation  did  not  amount  to  a  chose 
in  action.  He  had  no  interest  in  the  society  that  was  assign- 
able or  transferable  until  some  right  of  action  had  accrued. 
The  appointee  had  no  vested  interest  in  the  sum  which  might 
in  a  contingency  become  payable  on  death  of  the  member: 
Hellenberg  v.  District  No.  1,  94  N.  Y.  580;  Sanger  v.  Rothschild^ 
123  N.  Y.  577;  Brown  v.  Catholic  Mutual  Benefit  ^ss'n,  33 
Hun,  263;  Boasberg  v.  Cronan,  9  N.  Y.  Supp.  664. 

It  being  settled  that  an  appointee  under  such  a  contract  has 
tio  vested  interest  in  the  sum,  the  position  taken  by  the  plain- 
tiff in  this  case  becomes  utterly  untenable. 

The  judgment  should  be  affirmed,  with  costs. 


Insttrance  —  Whether  Beneficiary  in  Certificate  of  Membership  of 
MoTtTAi.  Benefit  Socfety  Acquires  a  Vested  Interest.  —  Where  the 
laws  of  a  mutual  benefit  society  provide  that  a  member  may,  after  naming  a 
beneficiary,  surrender  his  certlticate  and  procure  a  new  one  naming  another 
person  as  beneficiary,  such  member  does  not,  by  naming  a  beneficiary  and 
transferring  the  possession  of  the  certificate  to  him,  thereby  convey  to  him 
Any  vested  interest  in  the  benefit  during  the  life  of  the  member:  Brown  v. 
<jrand  Lodge,  80  Iowa,  287;  20  Am.  St.  Rep.  420;  Titaworth  v.  TUswoilh, 
40  Kan.  571;  Bagley  v.  Orand  Lodge,  131  111.  498.  A  designated  beneficiary 
of  a  mutual  benefit  association  has  no  interest  or  vested  right  in  the  fund  or 
bounty  of  his  donor  until  the  death  of  the  latter,  and  no  consent  of  the  for* 
mer  to  a  change  of  the  beneficiary  is  required:  Union  Mut.  Ass'n  v.  Mont' 
gomiry,  70  Mich.  587;  14  Am.  St.  Rep.  519,  and  note;  Martin  v.  Stvbbings, 
126  111.  387;  9  Am.  St.  Rep.  620.  The  rule  seems  to  be  diflferent  with  re- 
gard  to  the  rights  of  beneficiaries  under  a  regular  policy  of  life  insurance: 
Hooker  v.  Sugg,  102  N.  C.  115;  11  Am.  St.  Rep.  717,  and  note.  See  ex- 
-tended  note  to  BankeiH  etc,  Ass'n  v.  Stapp,  19  Am.  St.  Rep.  786,  in  which  the 
designation,  change,  and  rights  of  beneficiaries  of  certificates  in  mutual  bene* 
fit  societies  are  discussed. 

Mutual  Benefit  Societies  —  Strangers  as  Beneficiaries.  —  The 
rights  of  strangers  to  take  as  beneficiaries  under  a  certificate  in  a  mutual 
l)encfit  society  is  discussed  in  a  note  to  Bankers'  etc.  Ass'n  v.  Stapp,  19  Am. 
St.  Rep.  788. 
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Oceanic  Steam  Navigation  Company  v.  Compa- 
nia Transatlantica  Espanola. 

[134  New  York,  461.] 

Party  Compelled  to  Pay  Damages  fob  Another's  Neglioenok  Entitled 
TO  Indhmnity.  —  A  person  who,  without  fault  on  hia  own  part,  has  been 
ooinpelled,  by  a  judgment  of  a  court  having  jurisdiction,  to  pay  damages 
occasioned  by  the  negligence  of  another  is  entitled  to  indemnity  fron* 
the  latter,  whether  contractual  relations  exist  between  them  or  not;  and 
the  right  to  auch  indemnity  does  not  depend  upon  the  fact  that  the- 
wrong-doer  owed  to  the  party  charged  with  the  liability  a  special  or  par- 
ticular duty  not  to  be  negligent. 

P0BLIC  PiKRS,  Persons  Controlling,  Bound  to  Exercise  Samb  Carb  for 
Safety  of  Pdblio  as  Those  Using  Pdblic  Streets.  —  The  same  duty 
to  exercise  care  for  the  safety  of  the  public  and  of  all  persons  having  oc- 
casion to  use  public  piers  is  due  from  those  in  control  of  such  piers  a» 
from  those  using  public  streets,  since  both  are  public  ways. 

Judgment  of  Circuit  Court  of  United  States,  Effect  to  bk  Given  to,. 
IN  State  Courts.  —  State  courts  must  give  the  same  force  and  eflfect 
to  a  final  judgment  of  the  circuit  court  of  the  United  States  that  they 
give  to  the  judgments  of  the  courts  of  their  own  state,  and  this,  although 
had  the  action  been  brought  in  tlie  state  court,  no  judgment  could  have 
been  recovered  therein. 

Judgment  for  Damages  for  Negligence,  how  Par  Conclusivb  in  Action 
to  Recover  Amount  Paid  Pursuant  thereto.  — In  an  action  brought 
to  recover  the  amount  which  the  plaintilf  has  been  compelled  by  the 
judgment  of  a  court  having  jurisdiction  to  pay  for  the  alleged  negligence 
of  the  defendant,  the  judgment  in  the  first  action  is  proof,  in  the  secou«l 
action,  of  the  liability,  and  the  amount  thereof,  of  the  defendant  in  the 
first  action  to  the  plaintiff  therein,  where  notice  of  that  action  and  an 
opportunity  to  defend  it  were  given  to  the  wrong-doer,  but  it  is  not  con- 
clusive eviilence  of  the  liability  of  the  defendant  in  the  second  action  to 
the  defendant  in  the  first  action.  Such  liability  must  be  established  by 
evidence  outside  of  the  record  in  the  first  action. 

This  is  an  appeal  from  a  judgment  denying  the  plaintifT's 
motion  for  a  new  trial,  and  dismissing  its  complaint.  The 
plaintiff  is  a  British  and  the  defendant  a  Spanish  corporation.. 
The  department  of  docks  of  the  city  of  New  York,  by  an  in- 
strument in  writing,  for  convenience  called  a  lease,  granted  to 
the  plaintiff  the  wharfage  of  piers  44  and  45,  on  the  North 
River.  This  instrument  contained  the  following  provisions: 
"  And  the  said  parties  of  the  first  part  hereby  authorize  the 
said  party  of  the  second  part  to  enter  upon  the  said  premises 
and  take  possession  of  the  same,  at  the  time  herein  designated 
and  for  the  purpose  herein  set  forth,  and  to  hold  and  enjoj 
the  same,  subject,  however,  to  all  ordinances  of  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New  York  now  in 


686  Oceanic  S,  N.  Co.  v.  Compania  T.  E.     [New  York, 

force,  or  which  may  hereafter  be  adopted  by  the  said  mayor, 
aldermen,  and  commonalty  of  the  city  of  New  York,  and  all 
laws  of  the  state  of  New  York  which  are  now  in  force  or  which 
may  be  hereafter  enacted,  in  any  way  appertaining  or  relating 
thereto And  the  said  party  of  the  second  part,  for  it- 
self, its  successors  and  assigns,  agrees  to  erect  on  each  of  said 
piers,  Nos.  44  and  45,  under  the  supervision  of  the  said  de- 
partment of  docks,  and  in  conformity  with  the  fire  la  vs  of  the 
<;ity  of  New  York,  and  in  accordance  with  plans  to  be  filed  in 
and  approved  by  said  department,  suitable  sheds  for  the  pro- 
tection of  merchandise  and  freight."  The  plaintifiF  sublet  pier 
44  to  the  defendant.  While  in  possession  of  this  pier,  the  de- 
fendant permitted  the  Louis  Baker  to  receive  its  cargo  at  it. 
John  Cleary  was  employed  in  loading  the  vessel,  and  while  he 
was  engaged  in  hoisting  freight  on  board,  a  sliding  door  in 
tlie  shed  on  this  pier  fell  upon  him  and  broke  his  right  leg. 
<!)leary  brought  an  action  in  the  circuit  court  of  the  United 
States  against  the  Oceanic  Steam  Navigation  Company,  al- 
leging that  it  was  lessee  of  pier  44,  having  possession  and  con- 
trol thereof  at  the  time  of  the  accident,  and  that  the  door  fell 
upon  him  by  reason  of  the  carelessness  and  negligence  of  the 
defendant  in  failing  and  omitting  to  have  said  door  properly 
secured.  The  answer  denied  negligence,  and  alleged  that  the 
pier  was  in  the  possession  of  a  sublessee  at  the  time  of  the  ac- 
cident. The  Spanish  corporation  had  notice  of  Cleary's  action, 
but  did  not  defend  it.  The  British  corporation  made  defense, 
but  judgment  went  against  it  for  $2,084.05  damages  and  costs. 
A  motion  for  a  new  trial  was  denied.  As  the  amount  of  the 
judgment  was  not  sufficient  to  authorize  an  appeal  of  the  su- 
preme court  of  the  United  States,  the  judgment  was  final,  and 
had  to  be  paid.  In  defending  the  action  the  sum  of  $784.12 
was  necessarily  expended,  and  this  action  was  brought  to  re- 
cover those  two  sums,  with  interest. 

Laurence  Godkin,  for  the  appellant. 

James  S.  Stearns,  for  the  respondent. 

FoLLETT,  C.  J.  Had  Cleary's  judgment  been  recovered  in 
a  court  in  this  state  and  affirmed  by  a  court  of  last  resort,  the 
right  of  the  Oceanic  Steam  Navigation  Company  (assuming 
that  its  negligence  did  not  contribute  to  the  accident)  to  re- 
cover the  sums  it  had  been  compelled  to  pay  by  the  judgment 
would  hardly  be  questioned.     There  are  many  reported  cases 
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of  recoveries  of  sums  which  persons  have  been  compelled  by 
judgments  to  pay  for  the  neglects  of  others,  and  the  general 
rule  is,  that  there  may  be  a  recovery  had  in  such  cases,  unless 
the  parties  concurred  in  the  wrong  which  caused  the  dam- 
ages: Rochester  v.  Montgomery^  72  N.  Y.  67;  Village  of  Port 
Jervis  V.  First  Nat.  Bank,  96  N.  Y.  550;  Chicago  City  v.  Rob- 
bins,  2  Black,  418;  4  Wall.  657;  Lowell  v.  Boston  etc.  R.  R.  Co., 
23  Pick.  24;  34  Am.  Dec.  33. 

The  foregoing  cases  were  brought  by  cities  to  recover  suras 
which  they  had  been  compelled  to  pay  to  travelers  on  the 
streets  for  injuries  caused  by  the  negligent  conduct  of  the 
defendants.  In  those  cases  the  liability  of  the  defendants  to 
indemnify  the  municipalities  is  not  placed  on  the  ground  that 
persons  causing  injuries  in  highways  owe  a  higher  or  different 
duty  to  the  public  or  to  a  city  than  to  individuals,  nor  upon 
the  ground  that  the  liability  over  is  peculiar  to  neglects  to  use 
due  care  in  public  streets.  The  same  duty  to  exercise  care  for 
the  safety  of  the  public  and  all  having  occasion  to  use  piers 
would  seem  to  be  due  from  those  in  control  of  public  piers  as 
from  those  using  a  public  street,  for  both  are  public  ways: 
Rndwny  v.  Briggs,  37  N.  Y.  256;  Taylor  v.  Atlantic  Mut.  Ins. 
Co.,  37  N.  Y.  275;  In  re  New  York  Cent.  etc.  R.  R.  Co.,  11 
N.  Y.  257;  Taylor  v.  Mayor  etc.,  4  E.  D.  Smith,  559;  Mayor 
etc.  V.  Rice,  4  E.  D.  Smith,  604;  People  v.  Baltimore  etc.  R.  R. 
Co.  50  Hun,  192;  117  N.  Y.  152-157;  People  v.  Mallory,  46 
How.  Pr.  281-283;  2  Thomp.  &  C.  76;  People  v.  Macy,  62 
How.  Pr.  65;  Gluck  v.  Ridgewood  Ice  Co.,  9  N.  Y.  Supp.  254. 

In  Gray  v.  Boston  Gas  Light  Co.,  114  Mass.  149,  19  Am. 
Rep.  324,  the  defendant  fastened  a  telegraph  wire  to  the  plain- 
tifl's  chimney  without  having  obtained  permission.  The 
weight  of  the  wire  pulled  the  chimney  into  the  street,  injuring 
a  traveler,  who  began  an  action  to  recover  his  damages  against 
the  owner  of  the  building.  Notice  of  the  suit  was  given  to  the 
gas-light  company,  but  it  refused  to  defend.  Subsequently, 
(jray,  the  owner  of  the  building,  paid  the  traveler  $335  for  his 
damages  and  in  settlement  of  the  action,  and  then  sued  the 
gas-light  company  to  recover  that  sum  and  the  expenses  of 
tlie  litigation.  It  was  held,  the  sum  paid  in  settlement  hav- 
ing been  found  to  be  reasonable,  that  it  and  the  expenses  of 
the  action  could  be  recovered.  The  court,  in  discussing  the 
question,  said:  "  When  two  parties,  acting  together,  commit  an 
illegal  or  wrongful  act,  the  party  who  is  held  respongi'de  in 
damages  for  the  act  cannot  have  indemnity  or  contribution 
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from  the  other,  because  both  are  equally  culpable,  or  partlcep9 
criminis,  and  the  damage  results  from  their  joint  offense.  Tlji» 
rule  does  not  apply  when  one  does  the  act  or  creates  the  nui- 
sance, and  the  other  does  not  join  therein,  but  is  thereby  ex- 
posed to  liability  and  suffers  damage.  He  may  recover  fro:ii 
the  party  whose  wrongful  act  has  thus  exposed  him.  In  such 
case  the  parties  are  not  in  pari  delicto  as  to  each  other,  though 
as  to  third  persons  either  may  be  held  liable." 

In  Churchill  v.  Holt,  127  Mass.  165,  34  Am.  Rep.  355,  a 
judgment  had  been  recovered  against  the  occupant  of  a 
building  for  damages  sustained  by  a  traveler  who  had  fallen 
through  a  hatchway  in  a  sidewalk.  The  owner  paid  the  judg- 
ment, and  sought  to  recover  the  amount  of  it  from  Holt,  alle- 
ging that  his  servant,  in  the  course  of  his  business,  opened  and 
negligently  left  the  hatchway  uncovered,  and  so  caused  the 
accident.  On  the  trial  the  evidence  to  prove  this  allegation 
was  rejected,  but  it  was  held  on  review  that  it  wa«  competent. 
It  was  said:  "The  rule  that  one  of  two  joint  tort-feasors  can- 
not maintain  an  action  against  the  other  for  indemnity  or 
contribution  does  not  apply  to  a  case  where  one  does  the  act 
or  creates  the  nuisance,  and  the  other  does  not  join  therein, 
but  is  thereby  exposed  to  liability.  In  such  case  the  parties 
are  not  in  pari  delicto  as  to  each  other,  though  as  to  third  per- 
sons either  may  be  held  liable." 

In  that  case,  as  in  the  one  at  bar,  the  defendant  took  the 
position  that  the  judgment  in  favor  of  the  traveler  against  the 
owner  was  conclusive  against  his  right  to  maintain  the  action. 
This  position  was  not  sustained,  and  in  discussing  the  ques- 
tion the  court  said:  "Under  the  pleadings  in  that  suit  the 
judgment  may  have  been  rendered  upon  the  ground  that  the 
plaintiffs  were  liable  as  occupants  of  tlie  building,  without  any 
regard  to  the  question  whether  they  or  a  stranger  to  the  suit 
removed  the  cover  or  negligently  left  it  unguarded.  It  con- 
clusively shows  that  they  were  guilty  of  negligence  in  law  as 
to  the  person  injured,  but  it  does  not  show  that  they  were 
parliceps  criminis  with  the  defendants,  and  is  not  inconsistent 
with  their  right  to  maintain  this  action."  This  case  was 
retried,  and  the  jury  found  that  the  parties  were  joint  tort- 
feasors, and  the  plaintiff  was  defeated:  Churchill  v.  Holt,  131 
Mass.  67;  41  Am.  Rep.  191.  The  principle  was  again  asserted 
in  Simpson  v.  Mercer^  144  Mass.  413;  Old  Colony  R.  R.  Co.  v. 
Slavens,  148  Mass.  363;  12  Am.  St.  Rep.  558. 

In  City  of  Brooklyn  v.  Brooklyn  City  R.  R,  Co.,  47  N.  Y. 
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475,  487,  7  Am.  Rep.  469,  the  rule  of  liability  was  thus  stated; 
"Where  the  parties  are  not  equally  criminal,  the  principal 
delinquent  may  be  held  responsible  to  a  co-delinquent  for 
damage  paid  by  reason  of  the  offense  in  which  both  were  con- 
cerned in  different  degrees  as  perpetrators."  This  was  said 
in  an  action  founded  upon  a  covenant  to  keep  the  street  upon 
which  the  accident  occurred  in  repair,  but  reference  was  made 
to  Lowell  V.  Boston  etc.  R.  R.  Co.,  23  Pick.  24,  34  Am.  Dec. 
33,  a  leading  case,  laying  down  the  rule  that  where  one  has 
been  compelled,  by  a  judgment,  to  pay  the  damages  occnsioned 
by  another's  negligence,  the  amount  paid  may  be  recovered 
against  the  principal  wrong-doer,  though  contractual  relations 
do  not  exist  between  the  parties  to  either  action.  See  also 
Bishop  on  Non-Contract  Law,  sec.  535. 

'When  damages  have  been  recovered  by  a  judgment  against 
a  master  for  injuries  sustained  by  a  servant's  negligence,  the 
master  not  having  contributed,  the  sum  so  paid  by  the  latter 
may  be  recovered  from  the  servant:  Smith  v.  Foran,  43  Conn. 
244;  21  Am.  Rep.  647;  Grand  Trunk  Ry  Co.  v.  Latham,  63 
Me.  177;  Green  v.  New  River  Co.,  4  Term  Rep.  589;  Pritchard 
V.  Hitchcock,  6  Man.  &  G.  154;  Smith  on  Master  and  Servant, 
134;  2  Thompson  on  Neghgence,  1061;  Wharton  on  Negli- 
gence, sec.  246. 

Sufficient  cases  have  been  cited  to  show  that  one  who  has 
been  held  legally  liable  for  the  personal  neglect  of  another  is 
entitled  to  indemnity  from  the  latter,  no  matter  whether  con- 
tractual relations  existed  between  them  or  not,  and  that  the 
Mght  to  indemnity  does  not  depend  upon  the  fact  that  the 
defendant  owed  the  plaintiff  a  special  or  particular  legal  duty 
not  to  be  negligent.  The  right  to  indemnity  stands  upon  the 
principle  that  every  one  is  responsible  for  the  consequences  of 
his  own  negligence;  and  if  another  person  has  been  compelled 
(by  the  judgment  of  a  court  having  jurisdiction)  to  pay  the 
damages  which  ought  to  have  been  paid  by  the  wrong-doer, 
they  may  be  recovered  from  him. 

For  the  purpose  of  this  discussion  it  will  be  assumed  that 
had  Cleary  brought  his  action  against  the  Oceanic  Steam 
Navigation  Company  in  the  courts  of  this  state,  he  would 
have  failed.  This  brings  us  to  the  question  of  the  effect  of 
the  judgment  of  the  circuit  court  of  the  United  States.  Thes* 
companies  are  foreign  corporations,  and  Cleary  was  a  residcnl 
citizen  of  this  state,  which  gave  the  circuit  court  jurisdictioa 
of  the  action:  U.  S.  Const.,  art.  3,  sec.  2.    Tho  courto  of  thk 
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4iitate  also  had  jurisdiction  to  determine  the  controversy  be- 
tween Cleary  and  the  Oceanic  Steam  Navigation  Company, 
In  other  words,  the  circuit  court  of  the  United  States  and  the 
•courts  of  this  state  had  concurrent  jurisdiction  to  determine 
"whether  this  corporation  was  liable  to  Cleary  by  reason  of  the 
accident,  and  the  adjudication  of  either  court  would  have 
been  conclusive  upon  the  other.  The  judgment  of  the  circuit 
court  of  the  United  States  must  be  given  the  same  force  and 
-effect  by  the  courts  of  this  state  as  we  give  to  the  judgments 
of  our  own  courts:  Crescent  City  Live  Stock  Co.  v.  Butchers* 
Union,  120  U.  S.  141;  2  Black  on  Judgments,  sec.  938. 

In  the  case  cited,  the  court  said:  "  And  their  [the  judges  of 
'4,he  circuit  court]  judgment  or  decree  when  rendered  is  bind- 
ing and  perfect  between  the  parties  until  reversed,  without 
•regard  to  any  adverse  opinion  or  judgment  of  any  other  court 
-of  merely  concurrent  jurisdiction.     Its  integrity,  its  validity, 
«nd  its  effect  are  complete  in  all  respects  between  all  parties 
in  every  suit  and  in  every  forum  where  it  is  legitimately  pro- 
duced as  the  foundation  of  an  action,  or  of  a  defense,  eitlier 
by  plea  or  in  proof,  as  it  would  be  in  any  other  circumstances. 
While  it  remains  in  force,  it  determines  the  rights  of  the  par- 
ties between  themselves,  and  may  be  carried  into  execution 
in  due  course  of  law  to  its  full  extent,  furnishing  a  complete 
protection  to  all  who  act  in  compliance  with  its  mandate." 

What  effect  would  the  courts  of  this  state  give  to  a  judg- 
ment rendered  by  one  of  them  for  damages  arising  from  neg- 
ligence, in  an  action  brought  to  recover  the  amount  paid 
3)ur8uant  to  the  judgment? 

The  defendant  in  the  action  would  not  be  bound  by  the 
judgment  as  a  party,  for  he  was  not  a  defendant  in  the  first 
action;  but  had  he  been  joined  as  a  defendant,  and  both  hacf 
been  adjudged  liable,  the  judgment  would  not  necessarily 
have  determined,  as  between  them,  whether  either  was  or 
was  not  y>ritnarily  liable,  because  that  question  could  not 
3iave  been  litigated  in  the  first  action,  at  least  it  could  not 
Hiave  been  without  the  consent  of  all  the  parties  to  it,  and  of 
the  trial  court,  and  then  only  through  the  aid  of  a  special 
verdict  or  of  a  special  finding.  The  judgment  in  an  action 
first 'brought  is  proof  in  the  second  action  of  the  liability,  and 
the  amount  thereof,  of  the  defendant  in  the  first  action,  to  the 
plaintiff  therein.  The  liability  of  the  defendant  in  the  second 
.action  to  the  defendant  in  the  first  (the  plaintiff  in  the  sec- 
ond) must  be  established  by  evidence  outside  of  the  record  of 
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the  first  action.  Such  would  have  been  the  conceded  effect 
of  Cleary's  judgment,  had  it  been  recovered  in  a  court  of  this 
Btat«.  In  the  case  at  bar,  the  judgment  of  the  circuit  court  is 
not  conclusive  evidence  of  the  liability  of  the  defendant  to  the 
plaintiff,  nor  would  it  have  been,  had  both  been  defendants  in 
that  judgment.  But  until  it  is  impeached  as  fraudulent,  or 
as  rendered  by  a  court  without  jurisdiction,  it  is  proof  that  the 
plaintiff  in  this  action  was  legally  liable  to  Cleary  for  the 
damages  occasioned  by  the  accident,  and  of  the  amount  of 
that  liability.  When  we  give  the  judgment  of  the  circuit 
court  that  effect,  we  give  it  the  same  force  and  effect  as  we 
give  to  a  judgment  of  our  own  courts.  When  the  plaintiff 
had  shown  that  he  gave  due  notice  of  the  pendency  of  the 
first  action,  that  he  had  contested  it  so  far  as  he  could,  and 
had  finally  paid  the  judgment  rendered,  he  had  shown  the 
amount  of  the  damages  which  he  had  sustained,  aside  from 
the  expenses  incurred  in  its  defense.  Whether,  as  between 
these  litigants,  the  defendant  is  primarily  liable  for  the  dam- 
ages occasioned  by  the  injury  to  Cleary  must  be  determined 
by  evidence  outside  of  the  record  in  the  United  States  circuit 
court. 

The  record  of  the  first  action,  when  put  in  evidence  in  the 
second  action  by  a  plaintiff,  might  disclose  a  state  of  facts 
showing  that  he  was  solely  liable  for  the  injury,  or  that  the 
defendant  in  the  second  action  was  not  liable  over  to  him,  but 
such  facts  do  not  appear  from  the  record  in  Cleary's  case,  and 
the  report  of  the  reasons  for  the  denial  of  the  motion  for  a  new 
trial  shows  that  the  circuit  court  did  not  rest  its  judgment  on 
the  theory  that  such  facts  were  established.  The  court  said: 
"There  was  suflicient  in  the  evidence  to  warrant  the  jury  in 
finding  that  the  door  or  its  fastenings  was  in  a  condition  of 
disrepair  for  a  period  long  enough  to  justify  the  imputation 
of  negligence.  The  fact,  which  was  quite  clearly  shown,  that 
the  door  and  fastening  Avere  in  good  repair  when  the  defendant 
assigned  to  the  Spanish- American  company  the  right  to  col- 
lect wharfage  and  cranage  at  the  pier  did  not  relieve  the  de- 
fendant from  its  duty  to  keep  the  wharf  in  safe  condition": 
Cleary  v.  Oceanic  Steam  Nav.  Co.,  40  Fed.  Rep.  908. 

Whether  the  courts  of  a  state  have  given  the  same  force 
and  effect  to  a  judgment  of  a  federal  court  that  they  do  to 
that  of  their  own,  is  a  question  which  may  be  reviewed  by  th« 
supreme  court  of  the  United  States:  CreaceiU  City  Live  Stock 
Co.  V.  Butchers'  Union,  120  U.  S.  141. 
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The  fact  that  certain  classes  of  litigants  in  the  United  States 
are  subject  to  two  judicial  systems,  the  courts  of  which  some- 
times differ  in  their  views  of  the  rights  and  liabilities  of  per- 
flons,  without  having  in  most  cases  an  ultimate  arbiter  to 
decide  as  between  them,  is  at  least  a  peculiarity  arising  from 
our  dual  form  of  govern njent  which  will  become  more  and 
more  apparent  as  time  goes  on  and  experience  is  acquired. 

The  judgment  should  be  reversed,  and  a  new  trial  granted^ 
with  costs  to  abide  the  event. 


Payment  —  Party  Paying  Damages  fob  Negligence  of  Another  En. 
TITLED  TO  Indemnity.  — Where  parties  are  not  in  pari  delicto,  and  one  it 
compelled  to  pay  daDiages,  he  may  sue  the  other  for  contribution:  Lowell  v. 
Lowell  etc.  R.  R.  Corp.,  23  Pick.  24;  34  Am.  Dea  33,  and  note.  Where  one 
person  is  subjected  by  legal  process  to  pay  money  which  another  la  bound  by 
law  to  pay,  it  cannot  be  required  that  the  former  shdl  have  exhausted  every 
possible  means  of  litigation  in  resisting  the  payment  before  he  shall  be  en- 
titled to  his  action  for  the  money  paid:  Winchester  v.  Beardin,  10  Humph. 
247;  51  Am.  Deo.  702,  and  note.  For  a  discussion  of  contribution  in  favor 
of  a  joint  tort-feasor  who  has  been  compelled  to  pay  for  the  negligence  of 
uiother,^see  extended  note  to  Cartersville  v.  Cook,  16  Am.  St.  Rep.  250-255, 
and  numerous  cases  cited  in  the  opinion.  A  master  can  recover  from  a  ser- 
Tftnt  for  whose  negligence  the  master  has  been  obliged  to  pay  damages,  where 
the  master  has  been  without  fault:  Smith  v.  Foran,  43  Conn.  244;  21  Am. 
Rep.  647. 

Whakves — Liability  of  Owner  tor  Injuries  Caused  by  Improper  Con. 
DITION  OF.  —  Where  a  customs  officer,  in  the  discharge  of  his  duty,  fell  through 
an  unguarded  opening  in  a  wharf  and  was  injured,  it  was  held  that  he  could 
recover  damages  therefor:  Low  v.  Grand  Trunk  ffy  Co.,  72  Me.  313;  39  Am. 
Rep.  331,  and  note.  The  occupant  or  lessee  of  a  dock  or  pier  to  which  ves- 
sels are  made  fast  for  the  purpose  of  receiving  and  discharging  freight  and 
passengers  must  keep  the  same  in  a  reasonably  safe  condition  for  carrying 
on  such  business:  Newall  v.  Bartlett,  114  N.  Y.  399;  Vroman  v.  Rogeri,  132 
N.  Y.  167;  P/iiladelphia  etc  R.  R.  Co.  v.  Errin,  89  Pa.  St.  71;  33  Am.  Rep. 
726.  See  also  the  case  of  Willei/  v.  AHe^jlieny  CUy,  118  Pa.  St.  490,  4  Am. 
St.  Rep.  608,  in  which  the  degree  of  care  that  wharf- owners  must  exercise 
is  discussed. 

Courts,  Federal  —  Circuit  Court  —  Conclusiveness  of  Judgments  of. 
—  The  circuit  court  of  the  United  States  is  entitled  to  as  much  respect  as  a 
court  of  a  sister  state,  and  within  the  limits  prescribed  to  it  has  a  jnrisdictioa 
as  uncontrolled  as  that  of  any  court  whatever:  St.  Albans  v.  Bush,  4  Vt.  58; 
23  Am.  Dec.  246.  A  state  court  cannot  lawfully  interfere  with  the  execution 
of  final  process  of  a  federal  court  for  the  protection  of  a  stranger  claiming 
that  his  property  has  been  wrongfully  seized  in  execution  to  satisfy  the  debt 
of  another:  Munson  v.  Harroun,  34  111.  422;  85  Am.  Dec  316,  and  note. 
Circuit  courts  of  the  United  States  are  endowed  with  such  original  and  gen* 
eral  jurisdiction  as  to  entitle  them  to  the  benefit  of  all  legal  intendment* 
accessary  to  support  their  acts  until  reversed  or  annulled  by  a  saperiw  tri- 
banal:  Byers  r.  Fowler,  12  Ark.  218;  54  Am.  Dec.  271,  and  not*. 
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Fraudulent  Transfer  or  Encumbered  Property,  CREon'ORS  Entitlbd  to 
Recover  onlt  Value  of  Interest  Transferred.  —  When  personal 
property  pledged  to  secure  the  payment  of  a  valid  debt  is  fraudulently 
transferred  by  the  owner,  his  creditors  are  not,  upon  the  setting  aside 
of  the  transfer,  entitled  to  recover  from  the  fraudulent  transferee  the 
fall  value  of  the  property,  but  only  its  value  after  deducting  the  amount 
of  the  debt.  And  however  scandalous  the  fraud  may  be,  a  court  of 
equity  cannot,  by  way  of  punishment  for  his  participation  in  the  frand, 
award  judgment  against  him  for  a  sum  exceeding  that  value. 

Creditors  not  Limited  to  Priob  Reoeivkd  bt  Fraudulent  Transfbrbb 
WHEN.  —  Where  property  fraudulently  transferred  is  sold  by  the  fraud- 
ulent transferee  for  less  than  its  value,  the  creditors  of  the  transferrer 
are  not  limited  in  their  recovery  to  the  amonnt  received  for  the  property, 
but  may  recover  its  full  value  at  the  time  of  the  transfer. 

Action  to  set  aside  a  fraudulent  transfer.  The  opinion 
states  the  case. 

George  M.  Pinney,  Jr.,  for  the  appellants. 

William  Hildreth  Field,  for  the  respondents. 

Parker,  J.  The  judgment,  among  other  things,  adjudged 
that  a  transfer  of  certain  securities  made  by  William  M, 
Halstead  to  Richard  H.  Halstead,  on  the  eleventh  day  of 
July,  1884,  was  fraudulent  and  void  as  against  the  creditors 
of  William  M.  Halstead  individually,  and  the  firm  of  Hal- 
stead, Haines,  &  Co.,  of  which  William  M.  Halstead  was  a 
member. 

Some  time  prior  to  the  date  mentioned,  William  M.  Hal- 
stead, the  owner  of  the  securities,  hypothecated  them  with 
the  New  York  Life  Insurance  and  Trust  Company  to  secure 
a  loan  made  by  it  to  Halstead  of  sixty-five  thousand  dollars. 

Halstead  paid  the  amount  thus  received  into  the  firm  of 
Halstead,  Haines,  &  Co. 

Subsequently,  the  firm  of  Halstead,  Haines,  &  Co.,  and  the 
individual  members  thereof,  being  about  to  make  a  general 
assignment  for  the  benefit  of  creditors,  William  M.  Halstead, 
without  any  actual  consideration,  transferred  the  securities  so 
pledged  to  his  son,  Richard  H.  Halstead.  Upon  the  transfer, 
Richard  H.  gave  to  William  M.  his  check  for  sixty-five  thou- 
sand dollars,  which  was  indorsed  by  him,  and  then  returned 
to  Richard  H.,  who  delivered  the  check,  together  with  an  or- 
der, to  the  trust  company.  It  canceled  the  loan,  made  deliv- 
ery of  the  securities,  and  they  were  then  rehypothecated  with 
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ih«  pame  company  for  said  sum  of  sixty-five  thousand  dollars. 
No  money  was  paid  to  either  William  M.  or  the  trust  com- 
pany. Richard  H.  having  acquired  tlie  title  to  the  stock,  an 
arrangement  was  made,  which,  in  effect,  operated  to  substitute 
Richard  H.  in  the  place  of  William  M.  as  the  debtor  to  the 
trust  company.  This  was  accomplished  by  canceling  the  old 
loan  and  making  a  new  one  for  the  same  amount,  with  a  re- 
hypothecation  of  the  same  securities. 

As  between  William  M.  and  Richard  H.,  the  effect  of  the 
transaction  was  to  transfer  the  securities  charged  with  the 
payment  of  the  loan  which  it  was  originally  pledged  to  secure. 

He  afterwards  received  from  dividends  and  sales  of  the 
stock  seventy-six  thousand  five  hundred  dollars,  leaving  in 
his  hands  eleven  thousand  five  hundred  dollars  after  pay- 
ment of  the  loan.  This  sum,  with  interest,  he  was  by  the 
judgment  directed  to  pay  to  the  plaintiffs,  who  were  judgment 
creditors  of  William  M.  Halstead. 

The  appellant  urges  upon  this  appeal  that  judgment  should 
have  been  rendered  against  him  for  the  full  amount  of  seventy- 
Biz  thousand  five  hundred  dollars;  that  having  been  a  party 
to  a  fraud,  a  court  of  equity  will  charge  him  with  the  full 
value  of  the  stock,  notwithstanding  the  larger  portion  of  it 
was  required  to  pay  a  valid  debt,  which  it  had  been  pledged 
to  secure  prior  to  the  transfer  to  a  party  in  no  wise  connected 
with  the  fraud.  It  is  said  that  this  will  be  done  by  a  court 
of  equity,  by  way  of  punishment  for  his  participation  in  the 
fraud. 

While  it  is  true  that  cases  abound  where  the  courts,  in  an 
action  to  set  aside  a  deed  or  transfer  of  personal  property  on 
the  ground  of  fraud,  have  refused  to  allow  the  fraudulent 
grantee  or  transferee  to  be  reimbursed  the  money  actually 
paid  as  a  consideration  for  the  conveyance  or  transfer,  and  in 
the  course  of  discussion  have  treated  the  refusal  of  the  court 
to  allow  any  reimbursement  whatever  as  a  proper  punish- 
ment for  the  fraud,  it  has  never  been  assumed,  so  far  as  we 
have  observed,  that  the  refusal  to  allow  reimbursement  for 
moneys  paid  was  based  on  the  right  of  a  court  cf  equity  to 
punish  the  party  because  of  his  wrong-doin^.  The  effect  of 
the  decisions  may  have  been  to  punish  quite  severely  the 
fraudulent  grantee  or  transferee,  but  the  courts  did  not  have 
the  power  to  deprive  him  of  one  dollar  because  they  deemed 
him  deserving  punishment. 

If  a  fraudulent  transferee  sell  the  property  before  the  com- 
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mencement  of  the  action  to  set  aside  the  transfer,  a  judgment 
for  tlie  value  of  the  interests  transferred  to  him  may  be  re- 
covered, but,  however  scandalous  the  fraud  may  be,  the  court, 
ia  powerless  to  award,  judgment  against  him  for  a  Bum  ex- 
ceeding such  value. 

Other  tribunals  than  courts  of  equity  administer  the  law»- 
which  has  for  its  object  the  punishment  of  the  guilty. 

If  A  convey  to  B  his  farm  worth  five  thousand  dollars,, 
with  intent  to  defraud  his  creditors,  B  paying  him  one  thou- 
sand dollars  at  the  time  of  the  delivery  of  the  deed,  the  court, 
in  the  decree  setting  aside  the  conveyance,  will  refuse  to 
grant  him  relief,  not  as  a  proper  punishment  for  the  offense, 
but  because  the  creditors  have  an  equity  equal  to  the  value  of" 
the  property  granted,  which  should  be  fully  protected  sBi 
against  him  who  fraudulently  sought  to  despoil  it.  But  for  the- 
conveyance,  the  entire  property  would  have  been  applicable  to 
the  payment  of  the  creditors.  By  the  fraud  it  was  put  be- 
yond the  reach  of  an  execution.  Because  of  it,  a  court  of 
equity  declares  the  deed  void.  And  to  the  request  of  B  that 
he  be  allowed  the  one  thousand  dollars  paid  to  hrs  fraudulent 
grantor,  a  court  of  equity  refuses  to  listen,  because  the  equity 
of  the  creditors  embraces  the  whole  of  the  property,  including 
necessarily  the  interest  represented  by  the  one  thousand  doK 
lars  paid  to  A,  and  it  cannot  be  cut  down  or  interfered  with 
by  any  payment  constituting  a  part  of  the  fraudulent  trans- 
action. But  for  the  misconduct  of  B,  the  creditors  presumably 
could  have  reached  the  entire  interest;  therefore,  the  result  o£ 
it  must  be  borne  by  him,  and  not  by  the  innocent  party. 

Should  A  convey  his  farm  to  B,  subject  to  a  valid  pre- 
existing mortgage  o-f  five  thousand  dollars  held  by  a  third 
party,  and  B  subsequently  dispose  of  it  for  a  larger  Bum,  out 
of  the  proceeds  of  which  he  pays  the  mortgage,  he  cannot  be 
required  to  pay  to  the  creditors  the  full  value  of  the  farm 
without  deducting  the  amount  due  on  the  mortgage;  for  as  to 
that  sum  the  creditors  have  no  equity.  If  the  fraud  had  not 
been  consummated,  only  the  value  of  the  property  in  excess 
of  the  mortgage  could  have  been  made  available  in  payment 
of  th(>  claims  of  the  creditors.  As  to  that  interest  secured  by 
the  mortgage,  no  wrong  was  done  tliem.  Having  no  right  to> 
such  interest,  no  principle  of  equity  exists  on  which  to  found. 
a  claim  for  an  appropriation  of  any  benefit,  on  account  of  it,, 
from  a  fraudulent  grantee  of  the  equity  of  redemption. 

Or  if,  before  B  sells  the  property,  the  conveyance  Ib  set 
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aside  on  the  ground  of  fraud  in  an  accounting  for  the  rents 
and  jirofits,  he  will  be  allowed  for  interest  paid  on  the  mort- 
gage, and  for  tlie  reason  that,  the  mortgage  being  valid,  the 
property  was  chargeable  with  the  payment  of  the  interest 
;is  well  as  the  principal,  and  the  creditors  were  not  there- 
fore harmed  by  it.  This  question  was  carefully  considered 
and  passed  on  in  L008  v.  Wilkinson,  113  N.  Y.  485,  10  Am.  St. 
Rep.  495,  the  court  saying:  "Shall  he  account  to  the  creditors 
for  more  rents  than  they  could  have  received  if  they  had  had 
possession  of  the  real  estate?  ....  When  the  creditors  of  the 
grantor  come  into  a  court  of  equity  seeking  to  compel  him  to 
account  for  rents  and  profits,  the  accounting  must  be  on  equi- 
table principles;  and  when  he  has  been  compelled  to  surrender 
the  property  conveyed  to  him,  and  to  account  for  all  the  profits 
he  has  made,  or  could  have  made,  or  ought  to  have  made, 
therefrom,  the  ends  of  justice  have  been  completely  and  ex- 
actly attained."  In  the  same  case,  the  fraudulent  grantee 
was  allowed  for  taxes  paid,  the  court  saying:  "  They  were 
imposed  by  supreme  authority  for  the  benefit  of  the  public, 
and  were  inevitable.  If  the  creditors  had  taken  the  property 
at  the  time  John  Wilkinson  took  it,  they  would  have  been 
obliged  to  pay  them.  By  the  payment  he  did  them  no  wrong 
and  caused  them  no  prejudice.  Why  should  he  not  be  allowed 
them?  Upon  what  principle  of  equity,  or  upon  what  ground 
of  reason,  or  public  policy,  or  justice,  can  he  be  compelled  tc 
allow  for  the  gross  rents,  without  any  deduction  whatever  for 
the  taxes  which  he  was  obliged  to  pay?" 

The  principle  underlying  the  decision  in  Loos  v.  Wilkinson, 
113  N.  Y.  485,  10  Am.  St.  Rep.  495,  is  exactly  applicable  and 
decisive  here.  As  to  the  sixty-five  thousand  dollars  paid  out 
of  the  proceeds  of  the  sale  in  extinguishment  of  a  debt  origi- 
nally created  by  William  M.  Halstead,  these  plaintiffs  were  not 
harmed.  If  the  transfer  had  never  been  made,  and  the  secu- 
rities had  been  obtained  by  them,  they  would  have  been  sub- 
ject to  the  payment  of  this  valid  pre-existing  debt.  It  was 
created  in  good  faith.  The  proceeds  were  turned  over  to  the 
firm  of  Halstead,  Haines,  &  Co.  And  if  appellant's  contention 
could  prevail,  then  the  creditors  would,  in  effect,  recover  the 
sixty-five  thousand  dollars  twice,  —  once  through  the  assets  of 
the  firm  into  which  the  sum  borrowed  originally  went,  and 
the  second  time  from  the  fraudulent  transferee;  the  latter 
being  obliged  to  pay  for  an  interest  which  he  did  not  receive, 
and  to  which  the  creditors  would  have  never  become  entitled 
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had  the  transfer  not  been  made.  In  the  language  of  Judge 
Earl  in  Looa  v.  Wilkinson,  113  N.  Y.  485,  10  Am.  St.  Rep.  495, 
this  "would  be  spoliation,  not  justice  or  equity." 

The  authorities  so  carefully  selected  -mnd  skillfully  pre- 
sented by  the  counsel  for  the  appellant  we  do  not  regard  aa 
conflicting  with  the  views  so  mr  expressed.  In  Smith  v. 
White,  7  N.  Y.  Supp.  373,  a  general  assignment  was  declared 
fraudulent,  and  on  the  accounting  the  assignee,  because  of 
his  being  a  party  to  the  fraud  vitiating  the  assignment,  was 
not  allowed  moneys  disbursed  in  the  payment  of  preferences, 
as  provided  by  the  assignment. 

In  Wood  V.  Huntj  38  Barb.  302,  the  fraudulent  grantee,  sub- 
sequent to  the  conveyance  to  him,  voluntarily  paid  the  de- 
mands which  certain  creditors  of  the  grantor  had  against  him, 
and  in  the  judgment  declaring  the  deed  fraudulent  and  void, 
reimbursement  for  such  sums  was  refused  him. 

In  Union  Nat.  Bank  v.  Warner,  12  Hun,  306,  the  fraudulent 
grantee  had  assumed  the  payment  of  certain  debts  which  the 
grantor  undertook  to  charge  on  the  real  estate  by  the  instru- 
ment of  conveyance.  The  deed  was  adjudged  void,  and  al- 
lowance for  the  obligations  assumed  denied. 

In  Davis  v.  Leopold,  87  N.  Y.  622,  the  fraudulent  grantee 
assumed  the  payment  of  a  pre-existing  mortgage,  and  on  re- 
view of  the  judgment  setting  aside  the  deed,  this  court  said: 
*'  If  it  was  true,  under  the  findings,  that  Mrs.  Leopold  was  en- 
titled to  protection  for  the  sum  paid  or  the  liability  assumed, 
it  would  indeed  be  necessary  to  state  the  amount.  But  she 
was  a  guilty  participant  in  the  fraud,  and  not  to  be  oared 
for."  It  does  not  appear  from  the  report  of  the  case,  how- 
ever, that  the  grantee  had  paid  the  mortgage,  or  that  it  did 
not  still  continue  to  be  a  lien  on  the  premises.  The  answer 
denied  fraud,  and  alleged  a  consideration.  It  averred  that 
the  conveyance  was  in  payment  and  satisfaction  of  a  debt  due 
from  the  husband,  and  her  agreement  to  pay  certain  mort- 
gages and  encumbrances  upon  the  property. 

Whatever  she  had  agreed  to  pay  for  the  property,  whether 
in  money  or  by  way  of  assuming  the  payment  of  valid  encum- 
brances, formed  a  part  of  the  fraudulent  transaction,  and  in 
an  action  to  sef  aside  the  conveyance  the  court  would  leave 
the  parties  in  the  position  in  which  they  placed  themselves. 
If  the  mortgage  still  continued  in  force,  as  we  may  assume  lA 
did,  the  judgment  setting  aside  the  conveyance  did  not  affect 
its  validity,  nor  the  right  of  the  mortgagee  to  enforce  its  o<^- 
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lection  out  of  the  property.  The  assumption  of  its  payment 
by  the  fraudulent  gra.itee  was  a  burden  assumed  in  her  own 
wrong,  the  consequences  of  which  the  court  would  not  attempt 
to  shield  her  from.- 

A  very  different  question  would  have  been  presented  had 
the  plaintiffs  demanded  judgment  that  she  be  decreed  to  pay 
the  mortgage;  or  had  the  property  been  previously  sold,  that 
judgment  be  awarded  against  her  for  the  full  value  of  the 
premises,  and  without  deducting  therefrom  the  amount  secured 
by  the  mortgage. 

In  Borland  v.  Walker,  7  Ala.  269,  the  grantee  agreed  to  pay 
certain  specified  but  unsecured  debts  of  the  grantor,  and  to 
pay  the  balance  of  the  purchase  price  in  installments.  The 
conveyance  was  set  aside,  and  the  grantee  refused  indemnity 
for  the  sums  expended. 

It  will  be  observed  that  in  the  cases  cited,  with  the  excep- 
tion of  Davis  V.  Leopold,  87  N.  Y.  622,  to  which  we  have  suffi- 
ciently alluded,  the  question  was  whether  a  fraudulent  grantee 
could  be  reimbursed  for  moneys  paid,  or  agreed  to  be  paid,  as 
a  part  of  the  fraudulent  transaction.  To  that  question  but 
one  answer  is  ever  given.  The  equity  of  the  creditors  extends 
to  the  full  value  of  the  debtor's  interest  in  the  property  at  the 
time  of  the  fraudulent  conveyance,  and  the  fraudulent  grantee 
cannot  be  allowed  to  cut  down  or  interfere  with  the  interest 
to  which  such  equity  attaches. 

But  quite  a  different  question  is  presented  where,  as  here, 
the  creditors  undertake  to  compel  the  fraudulent  grantee  or 
transferee  to  respond  to  them  for  an  interest  in  property  which 
he  did  not  seek  to  get,  and  which  his  grantor  or  vendor  did 
not  have  to  convey  or  transfer  to  him. 

In  such  a  case  the  plaintiffs  are  without  any  equity  on  which 
to  base  a  right  of  recovery. 

The  trial  court  found  that  on  the  day  of  the  transfer  the 
securities  were  worth  five  hundred  dollars  more  than  the  de- 
fendant subsequently  realized  for  them,  but  a  recovery  waa 
only  allowed  for  the  sum  received. 

We  think  the  judgment  should  have  been  for  their  value. 
The  defendant  wrongfully  acquired  title  to  the  securities,  and 
if  he  parted  with  them  for  less  -than  they  were  worth,  the  loss 
should  fall  on  him. 

The  judgment  should  be  modified  accordingly,  and,  as 
modified,  affirmed,  with  costs  to  the  appellant. 
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Frattdut.ent  Oonvetances  —  Rtohts  ot  Creditors  —  Amottnt  of  Rb- 
OOYKRT.  — The  rights  of  a  creditor  cannot  be  defeated  by  a  fraudulent  mort> 
gagce  by  selling  the  mortgaged  premises:  Mandeville  v.  Avery,  124  N.  Y. 
376;  21  Am.  St.  Rep.  678.  A  judgment  recovered  subsequently  to  a  fraud- 
ulent conveyance,  and  based  upon  an  indebtedness  contracted  partly  prior 
and  partly  subsequent  thereto,  is  a  lien  upon  the  property  of  the  judgment 
debtor  only  to  the  extent  of  the  indebtedness  contracted  prior  to  the  fraud- 
ulent conveyance:  Henderson  v.  Henderson,  133  Pa.  St.  399;  19  Am.  St.  Rep. 
650.  A  conveyance  fraudulent  as  to  existing  creditors  is  not  Toid  as  to 
subsequent  creditors,  where  the  statute  provides  that  such  conveyance  shall 
be  void  only  as  to  such  as  are  defrauded;  it  operates  to  transfer  the  title  to 
the  property  subject  to  the  encumbrance  of  the  grantor's  existing  debts:  Bid' 
UU  Y.  Taylor,  34  Miss.  708;  69  Am.  Dec.  412.  Where  the  whole  value  of  %■ 
homestead  conveyed  by  a  husband  to  his  wife  was  forty  thousand  dollars, 
and  it  contained  land,  in  excess  of  the  exemption  amount,  worth  five  thousand 
dollars,  and  the  husband  was  worth  seventy-five  thousand  dollars  over  and 
above  his  debts  at  the  time  of  the  conveyance,  the  conveyance  was  not  fraud- 
ulent as  to  his  subsequent  creditors:  Pike  v.  Miles,  23  Wis.  164;  99  Am.  Dec. 
148.  The  value  of  property  included  in  an  alleged  fraudulent  conveyance  i* 
a  material  subject  of  inquiry:  Weadock  v.  Kennedy^  80  Wis.  449.  See  also 
the  case  of  Redfield  v.  Hexoet,  67  Miss.  479. 
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IhnctTitRBR  ON  Ground  o»  Defect  of  Parties  must  Spbcifioallt  Point 
OUT  Particular  DsFBcr.  — When  a  demurrer  to  a  complaint  is  based 
on  the  ground  that  there  is  a  defect  of  parties  plaintiff  or  defendant,  the 
particular  defect  relied  on  must  be  pointed  out  specifically. 

PuiURRER  to  Complaint  Interposable  only  fob  Objections  Appearing 
on  its  Face.  —  A  demurrer  to  a  complaint  can  be  interposed  only  for 
objections  appearing  on  its  face.  Where,  therefore,  a  plaintiff  sues  as 
heir  of  a  deceased  person,  a  demurrer  to  the  complaint  on  the  ground 
that  other  heirs  are  not  made  parties  cannot  be  sustained,  unless  it  ap- 
pears from  the  complaint  that  there  are  other  heirs. 

Monument  at  Grave  of  Decedent,  Action  bt  Heir.s  fob  Injury  to  ob 
Removal  of. — The  heirs  of  a  decedent,  at  whose  grave  a  monument  has 
been  erected,  or  the  person  who  rightfully  erected  it,  can  recover  dam- 
ages from  one  who  wrongfully  injures  or  removes  it,  or  by  an  injunction 
may  restrain  one  who,  without  right,  threatens  to  injure  or  remove  it, 
even  though  the  title  to  the  ground  wherein  the  grave  is  be  not  in  the 
plaintiff,  but  in  another. 

Oomplaint  in  Action  to  Restrain  Spoliation  op  Burial-place,  Suf. 
FiciENCY  OF.  —  A  complaint  in  an  action  to  restrain  the  defendant  from 
removing  grave-stones  and  interfering  with  a  family  burial-ground, 
which  alleges  that  the  father  of  the  plaintiffs,  together  with  his  brothers 
and  sisters,  owned,  as  tenants  in  common,  the  farm  upon  which  said 
family  burial-ground  is  laid  out,  wherein  the  ancestors  and  collateral  rel- 
atives of  the  plaintiffs  had  from  time  to  time  been  buried,  and  their 
graves  marked  by  mounds  and  nietnorial  stones;  that  said  co-tenanta 
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oonreyed  said  farm  to  the  person  from  whom  the  defendant  deraigaa  her 
title,  **  excepting  and  reserving  the  right  of  interment "  in  said  lot,  "  and 
also  a  right  of  way  to  the  same,  to  all  the  grantors  of  this  deed,  and  to 
their  heir  or  heirs  forever";  that  the  father  of  plaintiffs  and  all  the 
grantors  in  said  deed  are  now  dead,  and  said  reserved  right  of  family 
Ijurial  has  descended  to  the  plaintiffs  as  heirs  at  law  of  the  grantors  in 
said  deed;  that  the  defendant  holds  the  farm  subject  to  satd  reservation 
and  exception;  and  that  she  has  removed  a  part  of  the  fence  inclosing  the 
burial-ground,  destroyed  some  of  the  grave-stones  marking  the  graves  of 
the  ancestors  and  relatives  of  the  plaintiffs,  graded  away  the  mounds  of 
the  graves  and  obliterated  all  traces  of  them,  and  refuses  a  right  of  way 
to  the  plaintiffs  to  and  from  said  ground,  and  threatens,  by  grading  and 
leveling,  to  destroy  it  as  a  burial-place, —  states  facts  sufficient  to  consti- 
tute a  cause  of  action. 

The  facts  are  stated  in  the  opinion, 

John  M.  Perry,  for  the  appellant. 

A.  N.  Weller,  for  the  respondents. 

FoLLETT,  C.  J.  It  is  alleged  in  the  complaint  that  the 
father  of  the  plaintiffs,  together  with  his  brothers  and  sisters, 
owned  as  tenants  in  common  a  farm  of  two  hundred  acres,  a 
small  portion  of  which  had  been  laid  out  and  inclosed  as  a 
family  burial-ground,  wherein  the  ancestors  and  collateral 
relatives  of  the  plaintiffs  have  been  buried  from  time  to  time, 
and  their  graves  marked  by  the  usual  mounds  and  appropri- 
ate memorial  stones. 

It  is  further  alleged  that  these  tenants  conveyed  the  farm 
to  R.  V.  W.  Thorne  by  a  deed  which  contains  the  following 
language:  "Excepting  and* reserving  the  right  of  interment 
in  the  ground  laid  off  for  that  purpose  in  the  land  hereby  con- 
veyed, and  also  a  right  of  way  to  the  same,  to  all  the  grantors 
of  this  deed,  and  to  their  heir  or  heirs  forever." 

It  is  further  alleged  "that  plaintiff's  said  father  and  all 
the  grantors  in  said  deed  to  the  said  R.  V.  W.  Thorne  are  now 
deceased,  and  the  easement  or  right  of  family  interment  or 
burial  reserved  in  said  farm  or  land  has  descended  to  plain- 
tiffs as  heirs  at  law  of  the  grantors  in  said  deed." 

It  is  also  averred  that  the  defendant  is  the  owner  and  in 
possession  of  the  farm,  subject  to  said  reservation  and  excep- 
tion under  mesne  conveyances,  deriving  her  title  ultimately 
from  said  R.  V.  W.  Thorne,  and  that  she  has  removed  a  part 
of  the  fence  inclosing  the  burial-ground,  destroyed  some  of 
the  grave-stones  marking  the  graves  of  the  ancestors  and  rela- 
tives of  the  plaintiffs,  graded  away  the  mounds  of  the  graves, 
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and  obliterated  all  traces  of  them,  and  refuses  a  right  of  way 
to  the  j)luintifTs  to  and  from  said  ground,  and  threatens,  hy 
grading  and  leveling  it,  to  destroy  said  burial-place. 

The  plaintiffs  demand  a  judgment  restraining  the  defend- 
ant from  removing  the  grave-stones,  grading  the  grounds,  de- 
stroying and  obliterating  tlie  graves,  and  also  for  damages. 

To  this  complaint  the  defendant  demurred  on  the  grounds,  — 
1.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  2.  That  there  is  a  defect  of  parties^ 
because  it  is  not  alleged  that  all  of  the  heirs  of  all  the  gran- 
tors, in  whose  favor  the  reservation  hereinbefore  mentioned 
was  made,  are  plaintiffs  or  defendants. 

The  second  ground  of  demurrer,  requiring  but  little  consid- 
eration, may  well  be  first  determined. 

When  a  demurrer  to  a  complaint  is  based  on  the  sixth 
ground  specified  in  section  488  of  the  Code  of  Civil  Procedure^ 
"tliat  there  is  a  defect  in  parties  plaintiff  or  defendant,"  the- 
particular  defect  relied  on  must  be  pointed  out  specifically  by 
the  demurrer:  Code  Civ.  Proc,  sec.  490;  Dodge  v.  Colbyy  103 
N.  Y.  445;  Story's  Equity  Pleading,  sees.  236,  238,  543.  The 
only  defect  under  this  subdivision  pointed  out  by  the  demur- 
rer is:  "That  the  heirs  at  law  of  the  father  of  the  plaintiffs 
and  of  the  other  grantors  in  the  deed  to  R.  V.  W.  Thome, 
mentioned  in  the  complaint,  are  not,  except  the  plaintiffs 
herein  themselves,  made  parties  plaijitiff  nor  parties  defend- 
ant." The  answer  to  this  ground  of  demurrer  is,  that  it  doe» 
not  appear  on  the  face  of  the  complaint  that  the  father  of  the 
plaintiffs  and  his  brothers  and  sisters,  or  any  one  of  them, 
left  heirs  other  than  the  plaintiffs.  A  demurrer  to  a  com- 
plaint can  be  interposed  only  for  objections  appearing  on  its 
face:  Code  Civ.  Proc,  sec.  488;  Haines  v,  Hollister,  64  N.  Y. 
1;  Story's  Equity  Pleading,  sees.  226,  238,  543. 

The  first  ground  of  demurrer  remains  to  be  considered.  It 
has  been  decided  many  times,  and  frequently  asserted  by  text- 
writers,  that  the  heirs  of  a  decedent,  at  whose  grave  a  monu- 
ment has  been  erected,  or  the  person  who  rightfully  erected 
it,  can  recover  damages  from  one  who  wrongfully  injures  or 
removes  it,  or  by  an  injunction  may  restrain  one  who,  without 
right,  threatens  to  injure  or  remove  it,  and  this,  though  the 
title  to  the  ground  wherein  the  grave  is  be  not  in  the  plain- 
tiff, but  in  another:  Frances  v.  Ley,  Cro.  Jac.  366;  Corven  ▼. 
Pym,  12  Rep.  105;  Spooner  v.  Brewster,  10  Moore,  494;  3  Bing. 
136j  2  Car.  &  P.  34;  Matter  qf  Brick  Presbyterian  Church,  S 
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Edw.  Ch.  155-168;  Matthews  v.  Jeffrey,  L.  R.  6  Q.  B.  D.  290; 
Fierce  v.  Swan  Point  Cemetery,  10  R.  I.  227;  14  Am.  Rep.  667; 
Beaity  v.  Kurtz,  2  Pet.  566;  Snyder  v.  Snyder,  60  How.  Pr. 
868;  1  Rolle  Abr.  625;  4  Bac.  Abr.,  tit.  Heir  and  Ancestor, 
163;  2  Com.  Dig.,  tit.  Cemetery,  305;  1  Co.  Lit.  18  b;  3  Coke 
Inst.  202  et  seq.;  2  Bla.  Com.  428;  2  Stephen's  Com.,  8th  ed., 
220;  1  Williams  on  Executors,  7th  Am.  ed.,  792;  Ferard  on 
Fixtures,  202. 

But  this  rule  of  law  is  not  quite  applicable  to  this  case  as 
stated  in  the  complaint;  for  it  is  not  alleged  that  the  plaintiffs 
are  the  heirs  of  any  of  the  persons  whose  graves  or  monu- 
ments have  been  destroyed,  nor  is  it  averred  that  they  are 
heirs  of  any  of  the  persons  buried  in  that  yard. 

The  word  "  ancestor  "  is  an  ambiguous  one,  broad  enough 
to  include,  but  not  necessarily  including,  parents,  grand- 
parents, and  all  persons  in  the  ascending  line,  as  far  as  rela- 
tionship can  be  traced.  "  Descendant "  is  an  antonym  of 
*' ancestor,"  but  is  not  a  synonym  of  "heir."  It  is  plain  that 
the  allegation  that  the  ancestors  of  the  plaintiflFs  are  buried 
in  this  yard  is  not  equivalent  to  an  allegation  that  the  plain- 
tiffs' parents  were  there  buried,  or  that  the  plaintiffs  are  the 
heirs  of  the  persons  there  buried.  No  one  is  the  heir  of  all 
cf  his  ancestors. 

The  rights  of  the  heirs  of  the  grantors  to  protect  the  graves 
and  monuments  in  the  ground  reserved  are  not  to  be  solely 
ascertained  and  limited  by  the  rules  defining  the  rights  of 
heirs  of  persons  buried  in  church-yards  and  incorporated  cem- 
eteries, but  must  be  ascertained  from  the  words  of  the  clause 
in  the  deed,  aided  by  the  general  rules  relating  to  burial- 
places. 

The  right  of  the  tenants  in  common,  and  of  their  heirs,  is 
called  in  the  grant  an  "exception"  and  a  "reservation,"  the 
scrivener  not  seeming  to  have  understood  that  the  words  as 
used  are  inconsistent.  By  an  exception  some  portion  of  the 
subject  of  the  grant  is  excluded  from  the  conveyance,  and  the 
title  to  the  part  so  excepted  remains  in  the  grantor  by  virtue 
of  his  original  title.  A  reservation  creates  a  new  right  out  of 
the  subject  of  the  grant,  and  is  originated  by  the  conveyance: 
Stockwell  V.  Couillard,  129  Mass.  231;  Langdon  v.  Mayor  etc., 
6  Abb.  N.  C.  314;  1  Washburn  on  Real  Property,  4th  ed.,  432; 
1  Dart  on  Vendors  and  Purchasers,  6th  ed.,  612. 

It  is  recited  that  ground  had  then  been  laid  off  for  inter- 
saeuts,  and  a  right  of  way  to  and  from  this  ground,  with  the 
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riglit  to  bury  therein,  is  "excepted"  and  "reserved"  to  the 
grantors,  and  their  heirs  forever.  The  right  to  bury  carries 
with  it  the  right  to  do  so  according  to  the  usual  custom  in 
the  neighborhood,  and  undoubtedly  includes  the  right  of 
making  mounds  over  and  erecting  stones  and  monuments 
at  thegraves.  The  right  to  make  such  erections  would  carry 
with  it  the  right  to  protect  them  from  spoliation.  The  lan- 
guage assumes  the  existence  of  a  burial-ground,  and  the 
grantors  had  the  right  to  protect  the  graves  and  monuments 
which  existed  at  the  date  of  the  grant,  or  which  were  made 
during  their  lives,  and  their  heirs,  having  succeeded  to  their 
rights,  may  protect  the  graves  and  monuments  now  existing. 

It  is  urged  that  the  allegation  that  the  plaintiffs  are  the 
children  of  one  of  the  heirs  of  the  tenants  in  common,  all  of 
whom  are  alleged  to  be  dead,  is  not  sufficient  to  show  that 
they  have  succeeded  to  the  title,  because,  —  1.  It  is  not  alleged 
that  their  father  and  his  co-tenants  (plaintiflF's  uncles  and 
aunts)  died  intestate;  2.  It  is  not  alleged  that  the  uncles  and 
aunts  left  no  ancestors,  descendants,  or  collateral  relatives  en- 
titled to  take  as  heirs  before  or  with  the  plaintiffs. 

An  allegation  that  A  died  seised  of  certain  realty,  leaving 
B,  C,  and  D,  his  children,  is  a  sufficient  allegation  of  title; 
and  if  established  by  evidence,  makes  a  prima  facie  case  of 
ownership  of  the  realty  by  the  three  children.  As  to  realty, 
intestacy,  not  testacy,  is  presumed:  Duke  of  Cumberland  v. 
Graves,  9  Barb.  596-606;  Delafield  v.  Parish,  25  N.  Y.  9-35; 
Baxter  v.  Bradbury,  20  Me.  260;  37  Am.  Dec.  49;  Lyon  v.  Aain, 
36  111.  368;  3  Washburn  on  Real  Property,  4th  ed.,  18;  Ab- 
bott's Trial  Evidence,  109. 

That  the  plaintiffs  are  the  heirs  of  their  father,  one  of  the 
tenants  in  common,  is  sufficiently  alleged,  but  sufficient  facts 
are  not  alleged  to  establish  their  title  by  heirship  to  the 
interest  in  the  burial-place  of  which  their  uncles  and  aunts 
died  seised.  To  show  the  heirship  of  a  claimant,  he  must 
prove  his  descent  from  the  person  last  seised,  when  he  claims 
as  lineal  heir,  or  the  descent  of  himself  and  the  person  last 
seised,  from  some  common  ancestor,  or  at  least  from  two 
brothers  or  sisters.  If  he  claims  collaterally,  he  must  estab- 
lish the  extinction  of  all  those  lines  of  descent  which  would 
be  entitled  to  succeed  before  him:  Emerson  v.  White,  29  N.  H. 
482;  Richards  v.  Richards,  15  East,  294;  Roe  v.  Lord,  2  W. 
Black,  1099;  1  Saunders's  Pleading  and  Evidence,  457;  1 
Chitty's  General  Practice,  276  et  seq.;  Adams  on  Ejectment, 
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4th  Am.  ed.,  324;  Tyler  on  Ejectment,  485;  3  Washburn  on 
Real  Property,  4th  ed.,  18;  Abbott's  Trial  Evidence,  85. 

The  situation  requires  an  answer  to  the  question,  wliether 
the  allegation  that  the  plaintiffs  have  succeeded  to  the  interest 
of  their  father  is  a  sufficient  averment  of  title  to  authorize 
them  to  maintain  an  action  to  restrain  the  destruction  of  tlie 
burial-ground,  and  the  closing  the  way  thereto,  or  to  recover 
damages  for  tlie  injuries  committed  without  alleging  that  the 
plaintiffs  have  succeeded  to  the  interests  of  all  of  the  tenants 
in  common. 

If  the  facts  stated  in  a  complaint  are  sufficient  to  constitute 
a  cause  of  action,  whether  legal  or  equitable,  the  complaint  is 
not  demurrable  on  the  ground  that  it  does  not  state  sufficient 
facts,  because  the  judgment  demanded  is  inconsistent  with 
the  cause  of  action  stated,  nor  because  both  legal  and  equitable 
relief  are  demanded  when  plaintiff  is  entitled  to  but  one: 
Emery  v.  Pease,  20  N.  Y.  62;  Williams  v.  Slote,  70  N.  Y.  601; 
Wetmure  v.  Porter,  92  N.  Y.  76. 

All  of  the  rights  of  the  heirs  of  the  grantors  in  this  yard  are 
not  individual  ones,  enjoyable  and  enforceable  by  each  solely 
for  his  own  benefit,  but  many  of  them  are  held  in  common  by 
all  of  the  heirs,  and  among  them  those  so  held  are  the  right  of 
way  and  the  right  to  maintain  the  yard  for  the  purpose  for 
which  it  was  laid  out  and  to  protect  it  from  destruction.  Any 
one  or  more  of  the  persons  interested  in  these  rights  held  in 
common  may  maintain  an  action  to  prevent,  by  an  injunction, 
the  destruction  or  interruption  of  such  rights:  Murray  v.  Hay, 
1  Barb.  Ch.  59;  43  Am.  Dec.  773;  Cadigan  v.  Brown,  120 
Mass.  493;  Story's  Equity  Pleading,  sees.  286  b,  537,  537  a. 

It  is  not  necessary  that  such  an  action  be  brought  by  one 
nor  by  all  of  the  persons  interested.  The  damages  sustained 
by  each  of  the  plaintiffs,  if  any,  cannot  be  recovered  in  thi» 
action,  but  if  it  shall  appear  on  the  trial  that  all  of  the  heirs 
are  parties  plaintiff,  any  damages  arising  from  an  injury  to 
their  common  interests  may  be  recovered. 

The  judgment  should  be  affirmed,  with  costs,  and  the  de- 
fendant have  leave  to  withdraw  her  demurrer  and  answer, 
■pon  payment  of  costs  within  twenty  days. 


Plkadinq  —  Dbhurber  on  Ground  ov  Defect  or  Partus.  —  Saoh  4>> 
ieot  musk  be  specifically  pointed  out:  Dodge  r.  Colby,  108  N.  T.  445. 

Plkadino  —  Demurrer  to  Complaiht,  whkk  iNTERPoaABUL  —  To  ni«k« 
tlM  statuto  «l  iiMid4  available  as  a  defeiue  to  b«  raiaed  bj  a  domamr  m 
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equity,  the  bill  must  show  affirmatively  that  the  contract  or  promise  declared, 
on  was  not  in  writing:  Manning  ▼.  Pippen,  86  Ala.  357;  11  Am.  St.  Rep.  46- 
To  the  same  effect,  see  Burr  v.  O'Donnell,  76  Cal.  469;  9  Am.  St.  Rep.  242.. 
An  adverse  party  may  demur  under  the  code  system,  if  every  fact  essential 
to  the  claim  or  defense  be  not  stated:  Oreen  v.  Palmer,  15  CaL  411;  76  Anu 
Dec.  492. 

Burial  Rights  — Damages  for  Ihterterience  with.  —  A  widow  lu» 
the  right  to  the  custody  of  the  body  of  her  deceased  husband,  for  preserva* 
tion,  preparation,  and  burial,  and  may  maintain  an  action  against  any  one  wha 
mutilates  or  destroys  it:  Larson  r.  Chase,  47  Minn.  307;  28  Am.  St.  Rep. 
370,  and  note.  Tort  in  the  nature  of  trespass  quart  daatum  lies  in  favor  o^ 
the  grantee  of  a  cemetery  lot,  against  the  superintendent  of  the  cemetery*, 
for  disinterring  and  removing  therefrom  the  remains  of  the  plainti£F's  child, 
and  the  circumstances  which  accompany  the  trespass  may  be  shown  either 
in  aggravation  or  mitigation  of  damages:  Mmgher  r.  DritcoU,  99  Mass.  281;. 
96  Am.  Deo.  759,  and  note.  For  an  extended  diaoassion  of  the  rights  and 
duties  of  relatives  and  others  respecting  th*  bodiw  «f  th*  dead,  we  note  t» 
Wpnkoop  V.  Wyntoop,  82  Am.  Dea  (MM. 
Am.  m.  BV..  VOL  7LXJL—U 
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Dunn  v.  Mellon. 

[147  Pennsylvania  Statk,  IL] 

Ukoonstitdtional  Statute  —  Liability  for  Acts  UNDKit.  —  A  city  aot- 
ing  ander  authority  of  a,8tatate  afterwards  declared  unconstitutional  ia 
responsible  for  all  damages  sustained  by  its  acts,  but  an  officer  or  agent 
of  a  city  who  acts  by  its  direction  in  the  premises  is  not  personally  re- 
sponsible, and  the  same  rule  applies  to  a  citizen  who  acts  as  the  mere 
representative  of  such  officer  in  the  performance  of  a  duty  which  appar- 
ently and  by  color  of  law  rests  upon  him  as  a  citizen,  and  which  would 
necessarily  be  performed  by  the  officer  without  any  personal  liability  if 
the  citizen  refused  to  obey  the  mandate  of  the  officer. 

Ukoonstitutional  Statute — Liability  for  Acts  under.  —  A  citizen 
subject  to  the  duty  of  obeying,  and  who  does  obey  and  execute,  the 
mandatory  order  of  a  city  passed  by  it  by  virtue  of  a  statute  afterwards 
declared  unconstitutional,  is  not  personally  liable  in  damages  for  the  re- 
sult of  bis  act.     In  such  case,  however,  the  city  is  liable. 

Trespass  by  M.  J.  Dunn  against  Mellon  Brothers  to  recover 
damages  for  the  eviction  of  the  plaintiff  from  a  dwelling-house 
situated  on  Kirk  wood  Street,  in  the  city  of  Pittsburgh,  owned 
by  Mellon  Brothers,  and  by  them  leased  to  said  Dunn.  The 
remaining  facts  are  stated  in  the  opinion.  Judgment  for 
plaintiff.     The  defendants  appealed. 

J.  AJcF.  Carpenter,  for  the  appellants. 

F.  C.  McGirr  and  W.  D.  Moore,  for  the  appellees. 

Green,  J.  It  was  clearly  proved  on  the  trial,  by  direct  and 
entirely  uncontradicted  evidence,  that  the  act  of  the  defend- 
ants in  removing  a  portion  of  the  house  in  question  was  done 
in  obedience  to  a  positive,  mandatory  order  of  the  commissioner 
of  highways  of  the  city  of  Pittsburgh.    That  order  was  given 
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in  conformity  with  the  law  as  it  then  was.  An  ordinance  for 
the  opening  of  Kirkwood  Street,  from  Highland  Avenue  to 
Collins  Avenue,  had  been  regularly  ordained  and  enacted  by 
the  city  councils.  Viewers  to  assess  damages  and  benefits  had 
been  regularly  appointed,  and  had  met  and  performed  their 
duties,  and  made  due  report  thereof  according  to  law.  After 
all  this  was  done,  the  opening  of  the  street  was  proceeded  with 
until  all  obstructions  were  removed  except  the  building  in 
question.  Preliminary  notices  had  been  given  for  the  removal 
of  the  building,  or  a  part  of  it,  but  the  final  and  peremptory 
notice  was  not  given  until  early  in  January,  1890.  The  mat- 
ter of  the  opening  and  the  probable  removal  of  at  least  a  part 
of  the  building  had  been  known  and  talked  of  for  several 
months  before,  and  the  plaintifi's  had  been  in  communication 
with  the  defendant  Mellon  in  regard  to  it  as  early  as  October 
or  November  preceding.  When  the  final  order  came  in  Janu- 
ary for  the  removal  of  the  building,  it  was  an  order  which 
emanated  from  the  proper  oflBcer,  and  it  either  had  to  be  obeyed, 
or  the  city  authorities  would  execute  it  at  the  expense  of  the 
owner.  If  he  had  refused  to  obey  it,  and  the  proper  officer  of 
the  city  had  removed  the  building,  undoubtedly  the  city  would 
be  liable  for  the  consequences  to  any  person  injured,  if  the 
law  under  which  the  act  was  done  was  a  void  law.  But  it  is 
just  as  undoubted  that  the  officer  who  obeyed  his  orders  in  re- 
moving the  building  would  not  have  been  liable  for  his  acts  of 
obedience  to  his  orders. 

In  the  case  of  Pittsburgh's  Petition,  138  Pa.  St.  401,  we  de- 
cided not  only  that  certain  portions  of  the  acts  of  1887  and 
1889,  relating  to  streets  and  sewers  in  cities  of  the  second  class, 
were  unconstitutional  and  void,  but  also  that  the  city  must 
pay  for  all  work  done  under  the  proceedings,  and  for  all  dam- 
ages inflicted  upon  property  owners  thereby.  All  the  proceed- 
ings of  the  city  for  the  opening  of  streets  and  assessment  of 
damages  and  benefits,  under  the  acts  of  1887  and  1889,  had 
at  least  color  of  authority  under  the  language  of  those  acts. 
If  the  real  legal  authority  did  not  exist  because  those  acts 
were  unconstitutional,  the  city  would  be  responsible  for  tlio 
damages  sustained  by  their  proceedings.  But  it  does  not  at 
all  lollow  that  the  officers  or  agents  who  executed  the  author- 
ity of  the  city  in  the  premises  would  be  subject  to  any  sucb 
responsibility. 

The  commissioner  of  highways  was  the  proper  officer,  both 
de  fadto  and  de  jure,  for  the  execution  of  the  orders  of  the  city 
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for  the  opening  of  streets,  and  could  proceed  with  such  execu- 
tion without  subjecting  himself  to  a  personal  liability  for  hi» 
acts  as  such.  He  could  not  question  the  validity  of  hia 
orders,  and  it  was  his  duty  to  obey  them.  In  the  case  of 
Clark  V.  Commoniveallh,  29  Pa.  St.  129,  we  held  that  even  tiie- 
acts  of  a  president  judge,  whose  right  to  his  office  was  ques- 
tioned, could  not  be  impugned  in  any  collateral  proceeding. 
We  said:  "He  is  a  judge  de  facto,  and  as  against  all  parties- 
but  the  commonwealth,  he  is  a  judge  de  jure  also."  In  the 
case  of  Campbell  v.  Commonwealth,  96  Pa.  St.  344,  we  enforced 
the  same  doctrine,  saying,  in  relation  to  the  challenged  title 
of  two  associate  judges:  "Under  due  form  of  law,  they  hold 
their  offices  by  title  regular  on  its  face.  They  are  performing 
the  duties  thereby  imposed  on  them,  and  enjoying  the  profits 
and  emoluments  thereof.  Thus  they  are  judges  de  facto,  and 
as  against  all  parties  but  the  commonwealth,  they  are  judge* 
de  jure.  Having  at  least  a  colorable  title  to  those  offices, 
their  right  thereto  cannot  be  questioned  in  any  other  form 
than  by  quo  warranto  at  the  suit  of  the  commonwealth."  In 
both  of  the  foregoing  cases,  we  refused  to  permit  the  validity 
of  the  acts  done  by  the  judges  to  be  called  in  question  in  any 
collateral  proceeding. 

It  is  DO  doubt  true  that  unconstitutional  laws  cannot  confer 
either  contract  rights,  or  property  rights,  upon  any  persons, 
natural  or  artificial,  and  the  validity  of  such  laws  may  be  di- 
rectly questioned  by  any  persons  adversely  interested.  But 
that  doctrine  is  not  in  conflict  with  the  question  which  arises 
in  this  case.  Here  the  question  is  as  to  the  immunity  from 
personal  liability  of  a  citizen  who  acts  as  the  mere  representa- 
tive of  a  municipal  officer,  in  the  performance  of  a  duty  which 
apparently  and  by  color  of  law  rested  upon  him  as  a  citizen^ 
and  which  would  necessarily  be  performed  by  the  municipal 
officer  without  any  personal  liability  if  the  citizen  refused  to 
obey  the  law  and  the  mandate  of  the  officer.  If,  in  such  cir- 
cumstances, the  municipal  officer  would  be  exempt  from  indi- 
vidual liability  for  executing  the  orders  of  the  city,  we  know 
of  no  reason  why  the  citizen  should  be  subject  to  such  liability, 
he  being  a  person  interested,  and  apparently  subject  to  the 
duty  of  obeying  the  mandatory  order  of  the  authorities.  No 
hardship  results  to  the  persons  injured,  as  they  have  their  re- 
course to  the  city,  and  it  would  be  a  severe  hardship  to  hold 
the  citizen  liable  for  merely  obeying  the  law  as  it  is  written. 

Judgment  reversed.  • 
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Unconstitittional  Statutes,  Liability  for  Acts  done  under:  See 
extended  note  to  Kelly  v.  Bemis,  64  Am.  Dec.  51-55.  The  remarks  of  the 
court  in  the  principal  case  respecting  the  nou-Iiability  of  the  municipal  offi- 
cer seem  to  be  scarcely  in  harmony  with  the  doctrines  laid  down  in  the  ma- 
jority of  the  decisions  cited  in  that  note.  Apparently  this  exemption  from 
liability  is  intended  to  be  based  upon  the  ground  that  protection  may  be  ac- 
corded to  a  ministerial  officer  tinder  such  circumstances,  because  he  is  pre- 
sumed to  have  acted  without  any  discretion,  in  obedience  to  the  orders  of  his 
superiors,  and  in  discharge  of  the  ordinary  duties  of  his  office.  Such  pro- 
tection would  be  analogous  to  that  which  is  sometimes  extended  to  an  offi- 
cer serving  process,  while  the  party  at  whose  instaiK:e  the  process  ia 
issued  may  be  charged  with  responsibility  to  the  person  aggrieved  by  the 
wrongful  proceedings:  See  Savacool  v.  Boughton,  21  Am.  Dec.  181,  and  ex- 
t traded  note  thereto.  If  this  is  intended  to  be  the  rationale  of  the  decision, 
it  will  be  in  line  with  Sessuma  t.  Boils,  34  Tex.  335,  and  Henke  r.  AlcCord,  66 
Iowa,  378.  Clearly,  if  the  officer  in  such  case  is  to  be  held  free  from  liability, 
it  would  be  unjust  to  impose  any  responsibility  upon  a  citizen  who  acts 
merely  as  his  representative.  As  a  matter  of  public  policy,  there  is,  <A 
course,  much  to  be  said  in  favor  of  thus  discharging  ministerial  agents  from 
liability,  but  it  is  undeniable  that  such  an  exemption  is  scarcely  consistent 
with  the  ordinary  rules,  which  determine  the  consequences  of  a  declaration  by 
the  courts  that  a  law  is  unconstitutional  and  void:  See  note  to  Kelly  v.  BemiSf 
64  Am.  Dec.  51.  The  question  is  full  of  difficulty;  for  although  a  good  deal  of 
hardship  may  undoubtedly  be  caused  by  making  ministerial  officers  liable  in 
these  cases,  too  much  caution  cannot  be  exercised  in  creating  exceptions  to 
the  operation  of  the  great  and  salutary  principle  that  an  unconstitutional 
statute  is  "a  protection  to  no  one  who  has  acted  under  it ":  Oooley'a  Constita- 
tional  Limitations,  188.  The  present  conflict  of  decisions  is  presumably  to 
be  attributed  to  the  acknowledged  weight  of  these  oppoaiag  coasiderationa. 


EwiNQ  V.  Pittsburgh,  Cinoinnati,  and  St.  Louis 
Railway  Company. 

[147  Pennsylvania  State,  40.J  * 

Damaoes.  —  Mere  Fright  or  Me.vtal  Aqont  caused  by  a  railway  aoai> 
dent,  unaccompanied  by  some  physical  injury  to  the  person,  is  too  ro» 
mote  to  sustain  an  action  for  negligence,  although  it  produces  permanent 
injury  to  the  nervous  system. 

A.  M.  and  J.  D.  Brown,  for  the  appellants. 

George  B.  Gordon  and  William  Scott,  for  the  appellee. 

Per  Curiam.  The  wrong  of  which  the  plaintifiF  Eva  Ewing 
complains  was  a  collision  of  cars  upon  the  railway  of  the 
defendant  company,  in  consequence  of  which  the  cars  "  were 
broken,  overturned,  and  thrown  from  the  track,  and  fell  upon 
the  lot  of  ground  and  premises  of  the  plaintiffs,  and  against 
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and  upon  the  dwelling-house  of  plaintiffs,  and  thereby  and  by 
reason  thereof  greatly  endangered  the  life  of  the  said  Eva 
Ewing,  then  being  in  said  dwelling-house,  and  subjected  her 
to  great  fright,  alarm,  fear,  and  nervous  excitement  and  dis- 
tress, whereby  she  then  and  there  became  sick  and  disabled, 
and  continued  to  be  sick  and  disabled,  from  attending  to  her 
usual  work  and  duties,  and  suffered,  and  continues  to  suffer, 
great  mental  and  physical  pain  and  anguish,  and  is  thereby 
permanently  weakened  and  disabled,"  etc.  To  this  statement 
the  defendant  "demurred,  and  the  court  below  entered  judg- 
ment for  defendant  upon  said  demurrer.  This  ruling  is  as- 
signed as  error. 

It  is  plain  from  the  plaintiff's  statement  of  her  case  that 
her  only  injury  proceeded  from  fright,  alarm,  fear,  and  nervous 
excitement  and  distress.  There  was  no  allegation  that  she 
had  received  any  bodily  injury.  If  mere  fright,  unaccom- 
panied with  bodily  injury,  is  a  cause  of  action,  the  scope  of 
what  are  known  as  accident  cases  will  be  very  greatly  en- 
larged; for  in  every  case  of  a  collision  on  a  railroad,  the  pas- 
sengers, although  they  may  have  sustained  no  bodily  harm, 
will  have  a  cause  of  action  against  the  company  for  the 
"fright"  to  which  they  have  been  subjected.  This  is  a  step 
beyond  any  decision  of  any  legal  tribunal  of  which  we  have 
knowledge. 

Negligence  constitutes  no  cause  of  action,  unless  it  expresses 
or  establishes  some  breach  of  duty:  Addison  on  Torts,  sec. 
1338.  What  duty  did  the  company  owe  this  plaintiff?  It 
owed  her  the  duty  not  to  injure  her  person  by  force  or  violence; 
in  other  words,  not  to  do  that  which,  if  committed  by  an  in- 
dividual, would  amount  to  an  assault  upon  her  person.  But 
it.owed  her  no  duty  to  protect  her  from  fright,  nor  had  it  any 
reason  to  anticipate  that  the  result  of  a  collision  on  its  road 
would  so  operate  on  the  mind  of  a  person  who  witnessed  it, 
but  who  sustained  no  bodily  injury  thereby,  as  to  produce 
such  nervous  excitement  and  distress  as  to  result  in  permanent 
injury;  and  if  the  injury  was  one  not  likely  to  result  from  the 
collision,  and  one  which  the  company  could  not  have  reason- 
ably foreseen,  then  the  accident  was  not  the  proximate  cause. 
The  rule  on  tliis  subject  is  as  follows:  "In  determining  wliat 
is  proximate  cause,  the  true  rule  is,  that  the  injury  must  be 
the  natural  and  probable  consequence  of  the  negligence;  such 
a  consequence  as,  under  the  surrounding  circumstances  of  thd 
case,  might  and  ought  to  have  been  seen  by  the  wrong-doer  as 
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likely  to  flow  from  his  act":  Pittsburgh  S.  R^y  Co.  v.  Taylor 
104  Pa.  St.  306;  49  Am.  Rep.  580;  West  Mahanoy  Township 
V.  Watson,  112  Pa.  St.  674;  56  Am.  Rep.  336.  Tested  by  this 
rule,  we  regard  the  injury  as  too  remote. 

We  know  of  no  well-considered  case  inwhich  it  has  been 
held  that  mere  fright,  when  unaccompanied  by  some  injury  to 
the  person,  has  been  held  actionable.  On  the  contrary,  the 
authorities,  so  far  as  they  exist,  are  the  other  way.  Mr.  Wood 
fairly  states  the  rule  in  his  note  to  Mayne  on  Damages,  at 
page  74:  "  So  far  as  I  have  been  able  to  ascertain,  the  force  of 
the  rule  is,  that  the  mental  suffering  referred  to  is  that  which 
grows  out  of  the  sense  of  peril,  or  the  mental  agony,  at  the  time 
of  the  happening  of  the  accident,  and  that  which  is  incident 
to  and  blended  with  the  bodily  pain  incident  to  the  injury,  and 
the  apprehension  and  anxiety  thereby  induced.  In  no  case 
has  it  ever  been  held  that  mental  anguish  alone,  unaccomr 
panied  by  an  injury  to  the  person,  afforded  a  ground  of  action." 
In  Wyman  v.  Leavitt,  71  Me.  227,  36  Am.  Rep.  303,  a  con- 
tractor of  a  railroad  was  blasting  rocks  within  the  right  of 
way  of  the  road.  The  blast  blew  rocks  upon  the  plaintiff's 
land,  and  in  addition  to  the  damage  to  the  land,  plaintiff 
claimed  damages  for  fright  caused  by  apprehension  of  per- 
sonal injury.  Held,  that  he  could  not  recover.  Our  own 
recent  case  of  Fox  v.  Borkey,  126  Pa.  St.  164,  was  a  case  of 
fright  from  blasting,  and  it  was  said  by  our  brother  Mitchell, 
"The  injury  was  not  the  natural  or  proximate  result  of  the 
act  complained  of."  In  Lynch  v.  Knight,  9  H.  L.  Cas.  *577, 
Lord  Wensleydale  said:  "Mental  pain  or  anxiety  the  law 
cannot  value,  and  does  not  pretend  to  redress,  when  the  un- 
lawful act  complained  of  causes  that  alone."  To  the  same 
point  are  Indianapolis  etc.  R.  R.  Co.  v.  Stables,  62  111.  313j 
Canning  v.  Williamstown,  1  Gush.  451;  Johnson  v.  Wells,  6 
Nev.  224;  3  Am.  Rep.  245.  We  need  not  discuss  the  author- 
ities cited  by  the  appellant.  They  are  nearly  all  cases  in 
which  the  fright  was  the  result  of  or  accompanied  by  a  per- 
sonal injury,  and  have  no  application  to  the  case  in  hand. 

Judgment  affirmed.  

Damages  for  Mental  Axqctish.  — Tlie  general  rule  ia,  that  mental  snf- 
feriiiBt  is  not  an  element  of  damage,  unless  based  on  bodily  injury,  or  unless 
the  injury  from  which  it  results  was  attended  by  circuMistaiicea  of  malice, 
insult,  or  oppression:  Dorrah  v.  Illinois  Central  R.  R.  Co.,  65  Miss.  14;  7  Am, 
St.  Rep.  629,  and  cases  cited  in  note.  See  also  exte  ided  notes  to  Wfst  v. 
Western  Union  Tel.  Co.,  7   Am.  St.  Rep.  53 1,  and  to   Wyman  r.  Leavitt, 
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36  Am.  r.ep,  306.  In  Texas  and  Tennessee,  it  has  been  decided,  in  actions 
against  telegraph  companies  for  delay  in  the  delivery  of  messages,  that 
mental  anguish  alone  might  be  made  the  basis  of  damages:  See  cases  in  note 
ix>  Western  Union  Tel.  Co.  v.  Nations,  27  Am.  St.  Rep.  918.  Bat  these  were 
Actions  for  breaches  of  contract,  and  the  decisions  were  placed  upon  the 
j;ronnd  that  the  mental  8a6fering  caused  by  the  delay  was  a  damage  which 
-was  reasonably  within  the  contemplation  of  the  parties.  In  Larson  v.  Chase, 
-47  Minn.  307,  28  Am.  St.  Rep.  370,  the  rule  is  said  to  be,  that  mental  suffer* 
:ing  is  a  proper  element  of  damage  when  it  is  one  of  the  direct,  proximate, 
and  natural  consequences  of  an  actionable  wrong.  In  that  case  damages 
for  mental  suffering  were  recovered  from  one  who  mutilated  a  human  body. 
If  this  statement  of  the  rule  ia  to  be  accepted  as  correct,  the  interesting 
question  will  present  itself,  whether  the  plaintiff  in  the  principal  case  might 
not,  by  changing  tlie  form  of  her  complaint,  have  recovered  damages  for  her 
mental  suffering.  The  invasion  of  her  premises  by  the  derailed  train  was 
clearly  a  trespass  for  which  an  action  would  lie.  Could  the  "actionable 
wrong  "  thus  inflicted  have  been  made  the  basis  for  damages  for  mental  snf< 
fering  ?  The  authorities,  on  the  whole,  seem  to  be  against  the  possibility  of 
recovering  in  such  a  case.  Thus  in  Wyman  v.  Leavitt,  71  Me.  227t  36  Am. 
Hep.  303,  where  damage  had  been  done  to  real  estate  by  heavy  blasting,  it 
-was  held  that  evidence  regarding  the  fears  of  the  plaintiff  for  her  and 
her  child's  safety  could  not  be  considered  in  aggravation  of  damages.  The 
«ame  rule  has  been  applied  to  the  case  of  a  forcible  entry  and  detainer:  An- 
Person  v.  Taylor,  56  Oal.  131;  38  Am.  Rap.  52;  and  to  the  case  of  an  injury 
^  the  due  lateral  support  of  a  lot  designed  for  a  burial-place, —  the  defend- 
ant being  ignorant  of  the  intended  use:  White  v.  Dresser,  135  Mass.  150;  46 
Am.  Rep.  454.  In  Meagher  v.  Driscoll,  99  Mass.  281,  96  Am.  Dec.  759,  the 
plaintiff  was  allowed  damages  for  the  mental  suffering  caused  by  the  act  of 
the  defendant  in  entering  upon  his  land  and  digging  up  the  body  of  his  son. 
But  the  language  of  the  court  seems  to  show  that  the  only  cases  in  which  it 
-was  considered  proper  to  give  damages  for  mental  suffering  resulting  from 
^trespasses  upon  land  were  those  of  "  willful  trespass,  or  trespass  character- 
ized by  gross  carelessness  and  want  of  ordinary  care."  This  doctrine  would 
-aeem  to  confine  the  recovery  to  circumstances  in  which  exemplary  damages 
might  justifiably  be  allowed.  As  the  authorities  stand,  therefore,  it  may 
perhaps  be  affirmed  that  Larson  v.  CJiase,  47  Minn.  307,  28  Am.  St.  Rep. 
370,  has  laid  down  the  rule  somewhat  too  broadly,  and  that,  to  adopt  the 
words  of  the  court  in  Wyman  v.  Leavitt,  71  Me.  227,  36  Am.  Rep.  303, "  there 
is  no  decided  case  which  holds  that  mental  suffering  alone,  unattended  by 
any  injury  to  the  person,  caused  by  simple  actionable  uegligenoe,  oan  sustain 
«u  action." 
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WiLM  —  What  mat  Consiitutb.  —  An  iastrument  in  the  form  of  a  letter 
from  a  jersoa  in  his  last  illness  to  his  attorney,  requesting  the  latter  to 
draw  a  will  in  accordance  with  instructions  therein  set  forth,  and  con- 
taining all  the  requisites  of  a  will  as  to  the  disposition  of  property,  may 
be  established  as  a  wdl  by  proof  of  its  due  execution  and  publication  by 
the  testator  as  such. 

Wii.i^  —  What  may  Constitutk  —  Evidence  of  Publication. — When  a 
person,  during  his  last  illness,  causes  a  letter  to  be  written  to  his  attor* 
ney,  with  directions  to  him  to  draw  a  will  in  accordance  with  instructions 
therein  contained,  and  such  instrument  contains  all  the  requisites  of  a 
valid  will  as  to  the  disposition  of  property,  is  signed  by  the  testator  as 
such,  and  by  the  person  writing  the  body  of  it  as  a  subscribing  witness, 
parol  evidence  i?  admissible  to  show  that  the  testator  declared  and  in- 
tended the  instrument  to  be  his  last  will  and  testament. 

Wills — What  may  Constitutk  —  Evidence  of  Publication. — When  a 
person,  during  his  last  illness,  writes  a  letter  to  his  attorney,  directing 
him  to  draw  a  will  in  accordance  with  instructions  therein  contained,  and 
such  instrument  contains  all  the  requisites  of  a  will  as  to  the  disposition 
of  propert}',  is  signed  by  the  testator  and  by  one  subscribing  witness,  a 
son  of  the  testator,  who  is  acquainted  with  all  the  circumstances  under 
which  the  instrument  was  drawn,  and  to  whom  the  testator  has  declared 
it  to  be  his  last  will,  is  competent  to  prove  its  publication  as  such,  and 
thus  supply  tlie  place  of  one  attesting  witness,  provided  its  execution 
is  duly  proved,  although  he  did  not  see  it  after  it  was  prepared  and 
executed. 

Wills  —  Attestation  and  Publication.  —  Circumstances  may  supply  the 
want  of  one  witness  to  a  will,  provided  they  go  directly  to  the  immedi- 
ate act  of  disposition. 

John  Dalzell,  William  Scott,  George  Oordon,  and  David  Q, 
Ewing,  for  the  appellants. 

James  F.  Rohh^  P.  C.  Beard,  and  A.  M,  and  John  D.  Broumf 
for  the  appellee. 

Paxson,  J.  This  was  an  appeal  from  the  decree  of  the 
orphans'  court  of  Allegheny  County,  vacating  the  probate  of 
the  will  of  John  Scott,  deceased.  The  alleged  will  is  so  brief 
that  I  give  it  entire:  — 

"  Pittsburgh,  March  16,  1889. 
*'HoN.  John  Dalzell,  Attorney. 

'■^Dear  Sir,  —  Will  you  kindly,  at  your  earliest  convenience, 
cause  a  will  to  be  made  for  nie, — 

"  First.     Providing  for  the  payment  of  all  my  just  debts. 

**  Second.  Providing  for  tlie  appointment  of  John  F.  Scofct 
and  William  Stewart  as  executors,  without  bonds. 

"Third.     Providing  for  the  following  division  of  the  pro- 
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ceeds  of  the  real  and  personal  property  between  my  children » 
as  follows:  — 

To  John  F.  Scott $75,000 

Lucy  Painter 45,000 

Mary  0.  Burns 45,000 

Robert  R.  Scott 45,000 

David  S.  Scott 45,000 

Ella  C.  Scott 45,000 

Herman  G.  Scott 45,000 

William  W.  Scott 1 

Charles  V.  Scott 1 

Maurice  Scott 1 

Also  to  my  grandchild  John  Sample  Scott  .    .    .  5,000 

$350,003 

"  Any  excess  or  deficiency  from  the  gross  sum  of  $350,003 
which  the  estate  may  yield  on  its  final  settlement ,  to  be  pro- 
rated between  the  several  heirs  in  the  proportion  which  the 
shares  designated  for  them  bears  to  the  aggregate  of  $350,003. 
In  this  connection,  I  desire  to  state,  that  as  Mrs.  Olivia  R. 
Scott  has  already,  as  you  are  aware,  been  quite  amply  pro- 
vided for  out  of  my  estate,  it  is  my  desire  that  she  should  not 
in  any  way  participate  with  my  children  in  the  estate  now  to 
be  divided,  and  referred  to  in  the  foregoing  statement. 

'*  Yours  truly,  John  Scott. 

"Witness:  William  Stewart." 

The  body  of  this  paper  is  in  the  handwriting  of  Mr.  Stewart, 
the  subscribing  witness.  The  signature  of  Mr.  Scott  was 
proved  by  three  witnesses.  There  is  no  question  as  to  the 
genuineness  of  the  paper.  That  it  is  not  in  form  a  will  may 
be  conceded;  yet  if  the  request  to  Mr.  Dalzell  to  prepare  a 
will  had  been  omitted,  it  might  have  passed  as  a  testamentary 
paper.  It  contains  every  requisite  of  a  valid  will.  It  pro- 
vides,— a.  For  the  payment  of  his  debts;  b.  Names  his  exec- 
utors; c.  Divides  his  entire  estate  among  his  children;  and 
d.  Explains  why  he  makes  no  provision  for  his  wife. 

The  testimony  shows  that  the  paper  was  prepared  by  Wil- 
liam Stewart,  at  Mr.  Scott's  request,  during  his  last  sickness; 
that  when  Mr.  Stewart  brought  it  out  to. him,  Mr.  Scott  got 
out  of  bed,  signed  it,  and  handed  it  back  to  Mr.  Stewart,  and 
told  him  to  put  it  in  his  (Stewart's)  box  in  the  Fidelity  Title 
and  Trust  Company;  that  it  was  a  good  will,  —  "  as  good  a  one 
as  1  want."    In  the  language  of  the  witness  Stewart,  "  He  said 
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that  that  will  would  be  probated,  —  this  document  would  b© 
probated;  he  said  it  was  his  will."  The  evidence  of  this  wit- 
ness is  clear  and  precise  that  Mr.  Scott  regarded  and  declared 
this  paper  to  be  his  last  will  and  testament. 

The  other  witness  was  John  F.  Scott,  a  son  of  the  testator.  ■ 
He  testified  that  his  father  had  spoken  to  him  about  making 
a  will  a  few  days  before  it  was  signed,  and  had  directed  him 
to  send  Mr.  Stewart  out  to  his  residence  for  that  purpose.  ^Ir. 
Stewart  came,  and  had  an  interview  with  Mr.  Scott;  the  same 
day  he  requested  the  witness,  who  had  the  sole  charge  of  his 
father's  affairs,  to  make  a  statement  of  the  amount  of  his  es- 
tate. This  statement  was  furnished,  showing  that  the  estate 
would  realize  about  three  hundred  and  fifty  thousand  dollars 
after  paying  all  expenses.  What  next  occurred  is  best  told  in 
the  language  of  the  witness:  *'  He  [Stewart]  asked  for  pen, 
paper,  and  ink,  —  that  was  in  61  Fourth  Avenue,  —  and  he 
went  over  to  the  far  end  of  the  room,  took  the  young  man's 
desk,  and  sat  there  and  figured  and  wrote.  He  said  he  wa» 
going  out  at  noon,  and  for  me  to  come  out  at  the  usual  time  in 
the  afternoon.  He  went  out  at  noon,  and  I  started  out  about 
four  o'clock,  went  up  to  father's,  and  went  in  the  room,  and 
asked  him  how  he  felt.  *  Oh,'  he  says,  *  I  'm  better.'  He  says, 
'I  have  got  up  and  walked  over  to  the  bureau,  and  signed  my 
will.'  I  says,  '  My,  father  1  you  ought  not  to  have  done  that; 
the  doctor  told  you  to  keep  perfectly  quiet.  I  think  you  ought 
to  have  signed  that  in  bed.'  *0,  no,'  he  says;  'I  am  much 
better;  I  am  all  right.' 

"Q.  Who  was  in  the  room  at  the  time?    A.   Mr.  Stewart. 

*•  Q.  You,  and  Mr.  Stewart,  and  your  father?  A.  That  wa» 
all.  Nothing  more  was  then  said  about  the  will,  and  we  had 
supper.  After  supper,  we  went  up  to  his  room,  and  was  sitting 
there  smoking;  father  was  smoking  too,  and  Mr.  Stewart  and 
myself,  and  he  says  to  him,  he  says,  'Now,  Billy,  that  is  as 
good  a  will  as  can  be  drawn;  if  anything  happens  to  me,  have 
that  probated.'  He  says:  'I  was  up  in  the  register's  oflBce  a 
short  time  ago  in  the  Knox-Slataper  will  case,  and  was  wait- 
ing on  Mr.  Hampton  there,  and  Mr.  Hampton  explained  Uy 
me  about  the  case,  and  I  called  his  attention  to  a  gentleman 
who  had  written  a  letter  to  his  attorney  some  forty-years  ago, 
just  directing  a  will  to  be  drawn,  and  that  will,  that  letter,  wa» 
made  good;  and  Mr.  Hampton  went  to  tlie  records  and  looked 
back,  and  was  very  much  surprised  ut  my  memory  going  back 
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forty  years.*  "  The  witness  further  stated  that  he  never  saw 
the  paper  in  question  until  after  his  father's  death  and  burial. 

Both  of  the  witnesses  refer  to  the  testator's  familiarity  with 
the  Knox-Slataper  will  case,  —  reported  in  131  Pa.  St.  220;  17 
Am.  St.  Rep.  798,  —  and  this  was  probably  the  key-note  to  tes- 
tator's belief  that  the  letter  to  Mr.  Dalzell,  expressing  his 
wishes  in  regard  to  his  estate,  was  a  will  in  fact,  although  not 
in  form. 

It  was  contended  by  the  appellees,  —  a.  That  parol  evidence 
Was  not  competent  to  show  that  the  testator  declared  this  pa- 
per to  be  his  will;  and  b.  That  even  if  such  evidence  were 
admissible,  the  paper  was  not  sufficiently  proved.  We  cannot 
sustain  the  first  proposition,  nor  do  we  think  any  of  the  au- 
thorities cited  by  the  appellees  apply  to  the  facts  of  this  case. 
It  must  not  be  overlooked  that  we  are  dealing  with  a  genuine 
paper,  signed  by  the  testator,  which,  if  not  actually  a  will 
upon  its  face,  is  dangerously  near  one.  Treating  a  will  as  the 
legal  declarations  of  a  man's  intentions  which  he  wills  to  bo 
performed  after  his  death,  we  have  here  the  testator's  inten- 
tions fully  expressed.  The  paper  itself  being  proved  by  three 
witnesses,  we  see  no  reason  why  parol  evidence  should  not  be 
received  that  he  declared  it  to  be  his  last  will  and  testament. 

The  remaining  question  is  more  important.  Was  the  paper 
sufficiently  proved?  Not  its  execution,  for  that,  as  before  ob- 
served, was  proved  by  three  witnesses,  but  the  fact  that  the 
testator  intended  it  as  his  will,  and  declared  it  to  be  such. 
The  law  requires  a  will  to  be  proved  by  two  witnesses.  We 
have  here  two  witnesses  as  to  the  fact  of  publication  as  a  will, 
but  it  is  alleged  that  one  of  them,  John  F,  Scott,  falls  short  of 
being  a  full  witness.  This  arises  from  the  fact  that  he  did 
not  actually  see  and  identify  the  paper  on  the  evening  of  its 
execution. 

If  he  were  an  ordinary  witness,  called  in  casually,  with  no 
knowledge  of  the  circumstances,  there  would  be  more  force  in 
this  contention.  But  the  witness  Scott  was  familiar  with  the 
entire  transaction.  He  knew  his  father  was  making  a  will. 
He  had  been  consulted  about  it,  and  furnished  the  informa- 
tion upon  which  it  was  made.  He  followed  Mr.  Stewart  out 
to  his  father's  house  the  same  afternoon,  and  arrived  there 
shortly  after  it  was  signed.  He  there  found  his  father  and 
Mr.  Stewart  togetlier,  and  was  there  informed  by  his  father 
that  he  had  made  his  will,  and  had  given  it  to  Mr.  Stewart  to 
keep.     Moreover,  the  conversation  plainly  showed  that  the  will 
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was  not  in  the  usual  form,  but  in  the  shape  of  a  letter  to  his^ 
attorney.  It  is  not  pretended  that  tliere  was  any  other  letter, 
any  other  paper,  or  any  other  will  executed  on  that  day  by 
Mr.  Scott,  and  handed  to  Mr.  Stewart.  We  think  the  witness 
Scott  suflTiciently  identified  the  paper,  and  that  it  was  proved 
by  two  competent  witnesses,  "each  of  whom  make  complete 
proof  in  itself,  so  that  if  the  act  of  assembly  were  out  of  the 
question,  the  case  would  be  well  made  out  by  the  testimony  of 
either." 

Carson's  Appeal,  59  Pa.  St.  493,  gives  color  to  the  positioa 
that  circumstances  may  supply  the  want  of  one  witness,  when 
they  go  directly  to  the  immediate  act  of  disposition.  In  that 
case  the  will  had  been  sighed  by  a  mark,  and  one  of  the  wit- 
nesses failed  to  positively  identify  the  mark  as  that  of  testator, 
and  the  court  held  that  there  were  circumstances  which  justi- 
fied the  holding  of  the  testimony  of  the  witness  to  be  sufl&cient.. 
It  is  true,  Justices  Sharswood  and  Agnew  held  there  was  the 
full  proof  of  two  witnesses,  and  concurred  in  the  judgment  on 
that  ground.  If  we  hold  that  under  no  circumstances  can  a 
paper  be  proved  without  its  actual  production  and  inspection, 
we  might  be  driven  to  the  conclusion  that  the  testimony  of 
Scott  was  not  sufficient  to  identify  the  paper,  and  that  he  was 
not  a  full  witness.  But  he  identified  this  paper  sufficiently 
for  any  of  the  practical  business  of  life,  and  we  think  it  a  sub- 
stantial compliance  with  the  act  of  assembly.  This  view  ren- 
ders a  discussion  of  the  numerous  cases  cited  on  either  side 
unnecessary.  The  case  is  sui  generis,  and  must  be  decided 
upon  its  own  facts  and  the  act  of  assembly. 

The  decree  is  reversed,  at  the  costs  of  the  appellees,  and  it 
is  ordered  that  the  letters  testamentary  heretofore  granted  by 
the  register  of  wills  upon  the  estate  of  John  Scott  be  reinstated. 


WiLUS  —  What  Instrdments  will  bk  Dibhbu  Wills.  — For  nameroo* 
cases  la  which  letters  have  been  admitted  to  probate  as  wills,  see  extended 
note  to  BurUncjtx>n  University  v.  Barrett,  92  Am.  Dec.  385.  The  facta  in  Bar- 
ney V.  Hayes,  11  Mont.  571,  28  Am.  St.  Rep.  495,  were  somewhat  similar  to 
those  in  the  principal  case.  Under  a  statute  allowing  olographic  wills,  a  let- 
ter  written  by  a  testator  to  his  attorney,  saying,  "  What  I  want  is  for  you  to 
change  my  will,  so  that  she  may  be  entitleil  to  all  that  belongs  to  her  as  my 
wife.  I  am  in  very  poor  health,  and  would  like  this  attended  to  as  soon  as 
convenient.  I  do  not  know  what  ought  to  be  done,  but  yon  do,"  —  was  held 
to  be  entitled  to  probate  with  the  will  to  which  it  referred.  An  example  of 
a  letter  which  was  held  not  to  be  testamentary  in  character  will  be  fonnd  in 
the  case  of  Est<ite  oj  Richardson,  94  Cal.  03.  The  rule  is,  that  an  instru- 
ment is  a  will,  whatever  its  form,  if  the  intention  of  the  maker  to  dispose  of 
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bia  estate  after  death  be  sufficiently  maaifested,  and  the  writing  have  the 
•tatutory  formalities:  Babhv.  Harrison,  9  Rich.  Eq.  Ill;  70  Am.  Deo.  203. 
A  paper  will  not  be  regarded  as  a  will,  unless  the  maker  had  the  animus 
teKtamli  at  the  time:  Boo/Cer  v.  Roijera,  9  Gill,  44;  52  Am.  Dec.  680.  Nor 
will  a  testamentary  paper,  by  its  terms  to  take  effect  on  happening  of  a  cer" 
tain  contingency,  be  admitted  to  probate  as  a  will,  if  the  contingency  does 
<Qot  happen:  Morrow's  Appeal,  116  Pa.  St.  440;  2  Am.  St.  Rep.  616. 

Wills.  —  Proof  by  Onb  Witness,  or  by  Onk  Witness  and  Corrobora- 
tive CiRODMSTANOBS:  See  note  to  Qreenowjh  ▼.  Oreenough,  51  Am.  Dec.  575. 
The  law  does  not  prescribe  a  mode  of  proof  of  a  will,  nor  require  it  to  be 
proved  as  well  as  attested  by  a  specified  uamber  of  witness:  Jeaat  v.  Parker, 
€  Gratt.  57;  52  Am.  Dec.  102. 

Wills,  Parol  Evidence  respbotino:  See  notes  to  Chamhera  v.  Wat- 
e<m,  46  Am.  Rep.  72-78;  Kurtu  v.  Hibner,  8  Am.  Rep.  669-673;  TowUa  v. 
Burton,  24  Am.  Dec.  413-417.  Parol  evidence  is  admissible  when  its  intro* 
duction  is  required  by  considerations  extrinsic  of  the  will,  where  it  tends  to 
establish  and  sustain  the  will,  or  where  it  consists  of  the  declarations  of  the 
testator  made  at  the  time  of  the  execution  of  the  will,  and  showing  its  legal 
quality;  such  evidence  is  part  of  the  res  geatat:  Lorieux  v.  Keller,  5  Iowa, 
196;  68  Am.  Dec.  696.  Resort  may  be  had  to  secondary  evidence,  where 
■direct  proof  of  the  execution  of  the  will  cannot  be  adduced,  owing  to  the 
nature  of  the  case;  but  this  must  be  sufficient  to  establish  with  reasonable 
certainty  all  the  facts  which  concur  ia  the  execution  of  a  valid  will:  Tynan 
X.  Paachal,  21  Tex.  286;  84  Am.  Dec.  619. 
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Banks  and  Bankino  —  Liability  o»  Bank  Directors.  —  Bank  directors, 
being  gratuitous  mandatories,  are  liable  only  for  fraud,  or  for  such  grosa 
negligence  as  amounts  to  fraad.  A  bank  director  cannot  be  held,  aa 
such,  to  the  same  ordinary  care  that  he  takes  of  his  private  affairs;  and 
if  he  exercises  the  ordinary  care  which  bank  directors  usually  exercise, 
he  is  not  liable  for  a  misapplication  of  the  funds  of  the  bank  by  its  offi- 
cers. 

Banks  and  Bankino — LiABiLrrv  of  Bank  Directors. — Want  o»  Ordi- 
nary Care  which  constitute)  negligence  on  the  part  of  a  director  of  a 
national  bank  will  constitute  negligence  on  the  part  of  a  director  of  a 
state  bank,  and  will  subject  him  to  the  same  liability. 

Banks  and  Banking  —  Liability  of  Bank  Director  —  MBAsnBS  of  Cabi. 

—  When  the  director  of  any  bank  performs  his  duties  as  snch  in  the 
same  manner  as  they  are  performed  by  all  other  directors  of  all  other 
banks  in  the  same  citv,  he  is  not  guilty  of  gross  negligence  or  fraud. 

Banks  and  Banking  — Liabiliiy  of  Directors  fob  Theft  of  President. 

—  When  the  funds  of  a  hank  are  stolen  by  its  president,  assisted  by  its 
eashier  and  clerks,  by  niea;i3  of  false  entries  wholly  concealed  from  its 
directors,  and  whicli  could  only  be  discovered  by  an  expert,  while  the 
report*  of  the  coudition  of  the  bank  made  by  its  president  from  time  to 
time  show  it  to  be  in  good  financial  condition,  and  there  is  nothing  ta 
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arouse  the  suspicion  of  the  directors,  they  cannot  be  held  liable  for  the 
tl.eft. 

Banks  and  Banking.  —  Bank  Directors  ahe  not  Guilty  of  Gross  Neoll 
OENCE  iu  not  examining  the  individual  ledger  of  the  bank  to  ascertain 
its  financial  condition,  when,  by  the  rules  of  the  bank,  and  of  four  fifths 
of  the  other  banks  in  the  same  city,  bank  directors  are  not  permitted  to 
see  such  book. 

Banks  and  Banking  —  Withdrawal  of  Deposit  by  DiREcroR  —  Suspkn- 
siON  OF  Bank  —  Repayment.  —  When  a  director  of  a  bank,  acting  upon 
information  obtained  as  such,  withdraws  the  deposit  of  a  partnership  of 
which  he  is  a  member  on  the  day  of  the  suspension  of  the  bank,  he  will 
be  ordered  to  repay  it,  as  he  cannot  thus  gain  a  preference  over  other 
creditors. 

H.  A.  Miller,  D.  F.  Paterson,  and  A.  M.  Brown^  for  Henry 
Warner,  assignee  of  the  Penn  Bank,  appellant. 

S.  Schoyer^  Jr.,  D.  T.  Watson,  J.  M.  Stoner,  George  W.  Guthrie, 
Isaac  S.  Van  Voorhis,  T.  G.  Lazear,  and  Knon  and  Reedf  for 
the  directors  of  the  Penn  Bank. 

T.  C.  Lazear  and  Orr,  for  Thomas  Hare. 

Paxson,  J.  This  case  has  been  so  carefully  considered  by 
the  learned  master  and  court  below,  that  little  remains  for  us 
to  add.  Indeed,  in  a  case  of  such  magnitude,  involving  a  vast 
mass  of  testimony,  we  can  do  little  more  than  see  that  the 
principles  upon  which  it  has  been  decided  below  are  sound. 

Briefly  stated,  the  bill  was  filed  for  the  purpose  of  holding 
the  officers  and  directors  of  the  bank  responsible  for  the  losses 
resulting  from  its  failure.  It  is  claimed  that  the  officers  and 
directors  were  negligent  in  their  management  of  the  bank's 
affairs,  and  that  by  reason  of  such  negligence  the  losses  oc- 
curred. 

It  is  conceded  on  all  sides  that  the  losses  and  the  disastrous 
failure  of  the  bank  were  directly  traceable  to  Mr.  Riddle,  its 
late  president,  now  deceased.  He  practically  emptied  the 
vaults  of  the  bank  in  carrying  on  a  gigantic  speculation  in 
oil.  This  was  done  with  the  knowledge  of  the  cashier,  and 
the  co-operation  of  one  or  more  clerks  or  subordinates.  It 
would  have  been  extrfirnely  difficult,  if  not  practically  impos- 
sible, for  any  person  to  have  committed  such  a  swindle  with- 
out the  co-operation  of  some  one  inside.  The  question  is, 
whether  the  directors  ought  to  have  known  of  these  transao- 
tions,  and  whether  their  failure  to  know  what  the  real  plun- 
derer was  doing  was  such  negligence  on  their  part  as  to  render 
them  liable  to  the  creditors  of  the  bank. 
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The  Penn  Bank  closed  its  doors  in  May,  1884.  It  is  not  too 
much  to  say  that  its  failure  was  a  great  shock  to  the  business 
interests  of  Pittsburgh.  It  was  the  cause  of  much  excitement; 
led  to  a  large  amount  of  litigation,  much  of  it  directed  against 
the  board  of  directors.  As  usual  in  such  cases,  the  current 
of  public  opinion  was  turned  against  them,  and  up  to  the 
present  time  they  have  been  defending  themselves  agdnst 
hostile  litigation.  The  time  has  now  arrived  when  the  rights 
of  the  parties  can  be  considered  calmly,  and  disposed  of  in 
disregard  of  prejudice  or  popular  clamor. 

The  first  question  that  naturally  suggests  itself  for  our  con- 
sideration is,  the  extent  of  the  duty  which.the  directors  of  a 
bank  owe  to  the  stockholders,  whom  they  represent  directly, 
and  the  creditors,  whom  they  represent  indirectly. 

Upon  this  point  there  is  a  general  misapprehension  in  the 
popular  mind.  This  finds  expression,  after  bank  failures,  in 
severe  condemnation  of  directors,  and  a  general  assertion  of 
the  doctrine  that  their  duty  requires  them  to  be  familiar  with 
all  the  details  of  the  management.  In  the  popular  mind  they 
are  held  to  the  rule  that  they  ought  to  take  the  same  care  of 
the  affairs  of  the  bank  that  they  do  of  their  own  private  busi- 
ness. Even  the  learned  judge  below  evidently  adopted  this 
view,  when  he  said  in  his  opinion:  "If  we  were  to  decide  this 
case  on  first  impressions  as  to  the  conclusions  of  fact  to  be 
drawn,  and  under  the  decisions  cited  and  rules  laid  down  in 
the  minority  opinion  in  Briggs  v.  Spaulding,  141  U.  S.  132,  we 
would  say  there  was  gross  negligence,  or  want  of  the  ordinary 
care  that  a  man  of  fair  intelligence  would  take  of  hie  own 
affairs." 

It  cannot  be  the  rule  that  the  director  of  a  bank  is  to  be 
held  to  the  same  ordinary  care  that  he  takes  of  his  own  affairs. 
He  receives  no  compensation  for  his  services.  He  is  a  gratui- 
tous mandatory.  His  principal  business  at  the  bank  is  to  as- 
sist in  discounting  paper,  and  for  that  purpose  he  attends  at 
the  bank  at  stated  periods  —  generally  once  or  twice  a  week 
— for  an  hour  or  two.  The  condition  of  the  bank  is  then  laid 
before  him,  in  order  that  he  may  know  how  much  money 
there  is  to  loan.  Once  or  twice  a  year  there  is  an  examina- 
tion of  the  condition  of  the  bank,  in  which  he  participates. 
The  cash  on  hand  is  counted,  the  bills  receivable  and  sureties 
examined,  to  see  whether  they  correspond  with  the  statement 
«B  furnished  by  the  officers.  Beyond  this  he  has  little  to  do 
with  either  the  cash  or  the  books  of  the  bank.     They  are  in 
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the  care  of  salaried  officials,  who  are  paid  for  such  services, 
and  selected  by  reason  of  their  supposed  integrity  and  fitness. 
To  expect  a  director,  under  such  circumstances,  to  give  the 
affairs  of  the  bank  the  same  care  that  he  takes  of  his  own 
business  is  unreasonable,  and  few  responsible  men  would  be 
willing  to  serve  upon  such  terras.  In  the  case  of  a  city  bank 
doing  a  large  business,  he  would  be  obliged  to  abandon  his 
own  affairs  entirely.  A  business  man  generally  understands 
the  details  of  his  own  business,  but  a  bank  director  cannot 
grasp  the  details  of  a  large  bank  without  devoting  all  his 
time  to  it,  to  the  utter  neglect  of  his  own  affairs. 

A  vast  amount  of  authority  has  been  cited  upon  this  ques- 
tion, which  we  do  not  think  it  necessary  to  review.  It  is  suf- 
ficient to  refer  to  a  few  cases  only.  In  Spering's  Appeal,  71 
Pa.  St.  11, 10  Am,  Rep.  684,  the  subject  is  very  fully  discussed 
by  the  late  Justice  Sharswood,  and  the  rule  of  ordinary  care 
is  laid  down,  —  not,  however,  the  ordinary  care  which  a  man 
takes  of  his  own  business,  but  the  ordinary  care  of  a  bank  di- 
rector in  the  business  of  a  bank.  Negligence  is  the  want  of 
care  according  to  the  circumstances,  and  the  circumstances 
are  everything  in  considering  this  question.  The  ordinary 
care  of  a  business  man  in  his  own  affairs  means  one  thing; 
the  ordinary  care  of  a  gratuitous  mandatory  is  quite  another 
matter.  The  one  implies  an  oversight  and  knowledge  of  every 
detail  of  his  business;  the  other  suggests  such  care  only  as  a 
man  can  give  in  a  short  space  of  time  to  the  business  of  other 
persons  from  whom  he  receives  no  compensation. 

The  same  learned  judge,  in  Maisch  v.  Seamen's  Saving  Fund 
Soc,  5  Phila.  30,  laid  down  the  rule  as  follows:  "As  to  the 
directors,  however,  receiving  no  benefit  or  advantage,  they 
can  be  considered  only  as  gratuitous  mandatories,  liable  only 
for  fraud,  or  such  gross  negligence  as  amounts  to  fraud." 
Again,  in  Spering's  Appeal,  71  Pa.  St.  11,  10  Am.  Rep.  684, 
he  said:  "  Indeed,  as  the  directors  are  themselves  stock- 
holders, interested,  as  well  as  all  others,  that  the  affairs  and 
business  of  the  corporation  should  be  successful,  when  we 
ascertain  and  determine  that  they  have  not  sought  to  make 
any  profit  not  common  to  all  tlie  stockliolders,  we  raise  a 
strong  presumption  that  they  have  brougiit  to  the  administra- 
tion their  best  judgment  and  skill." 

We  may  also  refer  to  Briggs  v.  Spaulding,  141  U.  8.  132, 
which  goes  even  further  than  our  own  cases  upon  this  point. 
It  does  not  relieve  a  director  from  the  consequenoe  of  groM 
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negligence  in  the  performance  of  his  duty,  but  it  holds  that 
he  is  not  responsible,  where  he  has  used  the  ordinary  care 
which  bank  directors  usually  exercise.  It  is  true,  this  was 
the  case  of  a  national  bank,  but  we  apprehend  that  what  is 
negligence  on  the  part  of  a  director  of  a  national  bank  would, 
as  a  general  rule,  be  negligence  by  a  director  of  a  state  bank, 
and  subject  to  the  same  liability. 

In  regard  to  what  is  ordinary  care,  regard  must  be  had  to 
the  usages  of  the  particular  business.  Thus  if  the  director  of 
a  bank  performed  his  duties  as  such  in  the  same  manner  as 
they  were  performed  by  all  other  directors  of  all  other  banks 
in  the  same  city,  it  could  not  fairly  be  said  that  he  was  guilty 
of  gross  negligence.  And  care  must  be  taken  that  we  do  not 
hold  mere  gratuitous  mandatories  to  such  a  severe  rule  as  to 
drive  all  honest  men  out  of  such  positions.  This  thought  is 
80  well  expressed  by  Sir  George  Jessel,  M.  R.,  in  his  opinion 
in  In  re  Forest  of  Dean  Coal  Mining  Co.,  10  Ch.  Div.  450,  tliat 
I  give  his  remarks  in  full:  "  One  must  be  very  careful,  in  ad- 
ministering the  law  of  joint-stock  companies,  not  to  press  so 
hard  on  honest  directors  as  to  make  them  liable  for  these  con- 
structive defaults,  the  only  effect  of  which  would  be  to  deter 
all  men  of  any  property,  and  perhaps  all  men  who  have  any 
character  to  lose,  from  becoming  directors  of  companies  at  all. 
On  the  one  hand,  I  think  the  court  should  do  its  utmost  to 
bring  fraudulent  directors  to  account;  and  on  the  other  hand, 
should  also  do  its  best  to  allow  honest  men  to  act  reasonably 
as  directors.  Willful  default  no  doubt  includes  the  case  of  a 
neglecting  to  sue,  though  he  might,  by  suing  earlier,  have  re- 
covered a  trust  fund;  in  that  case  he  is  made  liable  for  want 
of  due  diligence  in  his  trust.  But  I  think  directors  are  not 
liable  on  the  same  principle." 

Holding,  then,  the  rule  to  be,  that  directors  who  are  gratui- 
tous mandatories  are  only  liable  for  fraud,  or  for  such  gross 
negligence  as  amounts  to  fraud,  it  remains  but  to  apply  this 
principle  to  the  facts  of  this  case. 

It  is  not  alleged — it  has  never  been  alleged — that  the  hands 
of  these  directors  are  stained  by  fraud.  The  bank  was  wrecked 
by  its  president,  with  the  cashier  and  some  of  the  clerks  aid- 
ing and  abetting.  It  was  adroitly  done,  so  far  as  the  means 
were  concerned,  and  it  was  concealed  wholly  from  the  direc- 
tors. False  entries  were  made  in  the  books,  and  false  ac- 
counts, or  accounts  with  fictitious  persons,  were  opened  so  as 
to  hide  the  theft.  •  The  reports  of  the  bank's  conditon,  made 
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by  the  president  to  the  directors  from  time  to  time,  showed 
it  to  be  in  good  condition,  while  in  point  of  fact  it  was  honey- 
combed with  fraud,  and  its  assets  squandered  in  wild  specu- 
lations. It  may  be  asked,  Why  did  not  the  directors  discover 
this  by  an  examination  of  the  books?  The  answer  is,  that,  if 
they  had  examined  every  book  in  the  bank,  with  a  single 
exception,  they  would  not  have  found  the  fraud.  That 
exception  is  the  individual  ledger.  All  the  frauds  were 
dumped  into  tliis  book,  and  appeared  nowhere  else.  The  in- 
dividual ledger  contains  the  accounts  of  the  individual  de- 
positors, and  this  book,  by  the  rules  of  a  large  majority  of  the 
Pittsburgh  banks,  the  directors  are  not  allowed  to  see.  This 
is  a  rule  of  policy  on  the  part  of  most  city  banks,  and  the 
reason  for  it  is,  at  least,  plausible.  A  director  largely  en- 
gaged in  business  may  have  a  number  of  rivals  in  the  same 
business  who  are  depositors  in  the  bank.  If  he  is  permitted 
to  examine  their  accounts,  it  gives  him  an  advantage  and  an 
insight  into  a  rival's  affairs  that  few  business  men  would  tol- 
erate. Hence  it  is  a  question  with  many  banks  whether  to 
adopt  this  rule  or  lose  valuable  customers,  and  they  generally 
prefer  the  former.  We  are  not  speaking  of  the  wisdom  of  the 
rule,  only  of  its  existence,  as  bearing  upon  the  question  of  the 
directors'  negligence.  Are  they  to  be  held  to  be  guilty  of  gross 
negligence  in  not  examining  a  book,  which,  by  the  rules  of 
their  own  bank,  and  of  four  fifths  of  the  other  banks  in  Pitts- 
burgh, the  directors  were  not  permitted  to  see? 

Nor  do  we  think  the  directors  were  bound  to  regard  the 
statements  submitted  to  them  as  false,  and  the  president, 
cashier,  and  clerks  as  thieves.  They  had  nothing  to  arouse 
suspicion.  All  of  these  gentlemen  stood  high;  they  were  the 
trusted  agents  of  the  corporation,  paid  for  their  services,  and 
regarded  in  the  community  in  which  they  lived  as  honest 
men. 

Aside  from  this,  the  directors  were  among  the  heaviest 
stockholders  of  the  bank.  They  collectively  ownel  a  large 
proportion  of  it.  And  so  thoroughly  were  they  deceived  by 
the  president  as  to  its  condition  that,  when  the  first  stoppage 
occurred,  they  not  only  believed  the  suspension  was  tempo- 
rary, but  they  showed"  their  faith  by  their  works,  and  upon 
tlieir  individual  credit  raised  the  sum  of  two  hundred  and 
eighty-nine  thousand  dollars  to  enable  it  to  resume.  They 
did  not  desert  the  ship  like  a  parcel  of  drowning  rats,  but  im- 
periled their  private  fortunes  in  an  efibrt  to  keep  it  afloat. 
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Under  such  circumstances  it  would  be  an  act  of  gross  injus- 
tice to  hold  them  liable  for  the  frauds  of  others,  in  which  they 
had  not  participated,  —  of  which  they  had  no  knowledge, — 
and  which  have  only  been  brought  to  light  with  the  aid  of 
experts.  We  must  measure  this  transaction  by  the  light 
which  these  directors  had  at  the  time  the  transaction  oc- 
curred. It  would  be  unfair  to  judge  them  by  the  calcium  light 
which  has  been  turned  on  for  six  years,  and  which  has  enabled 
us  to  trace  at  last  the  sinuous  path  of  Riddle  and  his  confed- 
erates  in  crime,  and  the  means  by  which  this  bank  has  been 
robbed  and  plundered.  We  are  of  opinion  that  the  master 
and  the  court  below  were  right  in  their  conclusion,  and  the 
decree  is  affirmed  upon  the  appeal  of  the  assignee,  and  the 
appeal  dismissed,  at  his  costs. 

Hutchinson's  appeal. 

This  was  a  cross-appeal  from  the  same  decree  as  that  in 
Warner's  appeal.  It  was  taken  by  the  directors  of  the  bank, 
and  they  complain  that  "the  court  below  erred  in  imposing 
upon  the  directors,  the  defendants  below  and  appellants  here, 
the  costs  of  this  case,  including  a  master's  fee  of  two  thousand 
five  hundred  dollars." 

Costs  in  equity  are  in  the  sound  discretion  of  the  court,  and 
we  always  hesitate  to  reverse  for  the  exercise  of  such  discre- 
tion. In  this  case,  however,  the  directors  have  been  com- 
pelled to  defend  themselves  for  years  against  litigation,  which 
a  careful  and  dispassionate  examination  of  the  case,  at  the 
proper  time,  would  have  shown  to  be  without  merit.  Having 
succeeded  in  vindicating  themselves  from  the  charges  made 
against  them,  we  do  not  think  they  should  now  be  compelled 
to  pay  the  costs.  The  general  rule  is,  that  the  losing  party 
shall  pay  the  costs  of  his  unsuccessful  litigation,  and  we  see 
nothing  in  this  case  to  take  it  out  of  this  rule. 

The  decree  is  reversed  as  to  costs,  and  it  is  ordered  that  the 
costs  here  and  below,  including  the  master's  fee,  be  paid  out 
of  the  funds  in  the  hands  of  the  assignee. 

Thomas  Hare,  one  of  the  defendants,  assigns  as  error  upon 
the  appeal,  that  the  court  below  erred  in  making  and  entering 
the  sixth  paragraph  of  the  decree,  which  orders  him  to  pay 
to  the  said  assignee  the  sum  of  $3,716.23,  with  interest  thereon 
from  May  26,  1884,  less  five  and  seven  eights  per  cent  of  the 
principal  sum,  said  deduction  being  the  amount  of  the  divi- 
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(lend  paid  by  the  assignee  to  creditors  upon  the  distribution 
heretofore  made  by  said  assignee. 

The  facts  are  as  follows:  Thomas  Hare  and  Son,  appellant's 
firm,  had  the  sura  of  $3,716.23  on  deposit  in  the  Penn  Bank 
on  the  day  the  bank  finally  closed.  Being  in  the  bank  at  the 
time,  he  drew  this  money  out.  The  master  and  the  court  be- 
low held  that  he  had  no  right  to  do  so,  and  thus  obtain  a 
preference,  after  the  bank  had  closed.  There  could  be  no 
doubt  about  this  if  the  money  had  been  his  individual  money. 
But  he  contends,  that  because  it  belonged  to  his  firm  he  had 
a  right  to  withdraw  it.  We  think  it  is  a  distinction  without 
a  difference.  It  was  his  act,  and  even  if  we  treat  it  as  the  act 
of  the  firm,  it  was  done  upon  information  obtained  by  him  in 
his  confidential  relation  as  a  director  of  the  bank.  We  think 
the  decree  against  him  was  properly  entered,  and  his  appeal 
is  dismissed,  at  his  costs. 

Banes  and  Banking  —  Duties  and  Liabilities  of  Bank  Dibkctobs. 
—  It  is  the  daty  of  bank  directors  to  use  ordinary  diligence  in  acquiring 
knowledge  of  the  business  of  the  bank;  and  they  will  be  held  to  be  affected 
with  knowledge  of  such  facts  as  appear  on  the  bank-books:  United  Society 
V.  Underwood,  9  Bush,  609;  15  Am.  Rep.  731.  Depositor  in  bank  may 
recover  from  its  directors  for  damages  resulting  to  him  from  want  of  ordi- 
nary care  and  diligence  in  permitting  it  to  be  held  out  as  solvent,  when 
it  was  insolvent:  Delano  v.  Chase,  121  111.  247;  2  Am.  St.  Rep.  81;  Seale 
V.  Baker,  70  Tex.  283;  8  Am.  St.  Rep.  592,  and  note.  A  director  of  a 
bank  undertakes  that  he  possesses  at  least  ordinary  knowledge  and  skill, 
and  that  he  will  bring  them  to  bear  upon  bis  duties.  He  must  exercise 
ordinary  care  and  diligence,  and  if,  through  recklessness  and  inattention  to 
the  duties  confided  to  him,  frauds  and  misconduct  are  perpetrated  by  other 
oflBcers  and  agents,  or  co-directors,  which  ordinary  care  on  his  part  would 
have  prevented,  he  is  personally  liable  for  the  loss  resulting:  Marshall  v. 
Fai-mera'  etc.  Bank,  85  Va.  676;  17  Am.  St.  Rep.  84.  See  the  note  to  this 
case  for  an  extended  discussion  of  the  subject.  In  Jones  v.  Johnson,  86  Ky. 
530,  the  language  used  was,  that  the  directors  are  liable  only  for  gross  negli- 
gence in  the  management  of  the  affairs  of  the  bank;  and  in  Wallace  v.  Lin- 
coin  Sav.  Bank,  89  Tenn.  630,  24  Am.  St.  Rep.  625,  it  was  held  that  the 
active  management  may  be  left  to  the  cashier  and  other  agents  selected  by 
the  directors,  whose  duty  in  respect  to  such  cashier  is  to  supervise,  direct, 
and  control  them,  and  that  the  diligence  required  of  directors  is  that  exer- 
cised by  prudent  men  in  their  own  affairs,  being  that  degree  of  diligence 
characterized  as  ordinary. 

Banks  and  Banking.  —  Fiduciary  Relations  between  the  Dikectors 
AND  THE  Corporation:  See  extended  note  to  Beach  v.  Miller,  17  Am.  St. 
Rep.  298-303.  At  page  307  of  that  note  are  cited  several  cases  supporting 
the  principle  that  the  rights  of  a  director  must  not  be  so  exercised  at  to  gir* 
him  a  preference  over  its  other  creditors,  and  that  if  so  exercised,  th«  tnai* 
action  will  be  avoided. 
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[147  Pennsylvania  Statk,  197.] 
Corporations  —  Stock  Subscription — Liability  o»  Promotkr  on  Prom- 
ise TO  Refund  Subscription.  — When  one  is  induced  to  subscribe  for 
stock  in  a  railway  corporation  by  the  promise  of  one  of  its  promoters 
that  if  the  railroad  is  not  finished  within  a  certain  time  the  subscriptioa 
shall  be  returned  by  the  corporation,  or  in  default  thereof,  by  the  prom- 
isor,  such  promise  constitutes  a  contract  of  suretyship,  and  the  consid- 
eration therefor  is  the  subscription  by  the  promisee  to  the  stock  of  the 
corporation. 

William  W.  Wilthank  and  Theodore  A.  Tacky  for  the  appel- 
lant. 

Samuel  Dickson,  for  the  appellee. 

Per  Curiam.  We  agree  with  the  court  below  that  the  aflB- 
davit  of  defense  is  insufficient.  The  plaintiff's  statement  of 
claim  avers  that  his  subscription  to  the  stock  of  the  Phila- 
delphia and  Sea  Shore  Railway  Company  was  made  upon  the 
faith  of  the  letter  of  the  defendant  to  the  plaintiff,  dated  Sep- 
tember 4,  1889.  In  this  letter  the  defendant  said:  "In  con- 
sideration of  your  subscription  of  five  thousand  dollars  to  the 
stock  of  the  proposed  Pliiladelphia  and  Sea  Shore  Railway 
Company,  I  agree  that  it  is  understood  that  the  said  road 
shall  be  completed  to  Cape  May  by  October  1,  1890,  and  in 
default  thereof,  I  agree  that  the  money  paid  by  you  on  said 
subscription  shall  be  returned  to  you  by  the  said  company, 
or  in  default  thereof,  I  shall  do  it  myself  at  that  time." 

This  was  a  contract  of  suretyship,  based  upon  a  sufficient 
consideration.  It  sometimes  happens  that  the  promoters  of 
railways  and  other  enterprises  induce  their  friends  to  take 
stock  therein  by  holding  out  inducements  like  the  foregoing, 
or  others  of  a  similar  character.  In  such  instances  the  con- 
sideration for  the  promise  is  the  subscription  by  the  promisee 
to  stock  which  he  did  not  want,  in  an  enterprise  in  which  he 
felt  no  particular  interest.  It  is  only  just  that  a  person  who 
induces  others  to  subscribe  for  stock  under  such  circumstances 
should  be  held  to  his  contract. 

Judgment  affirmed.  

Suretyship  —  Consideration.  — The  term  "surety"  is  generally  used  in 
%  limited  sense,  to  designate  one  who  enters  into  a  contract  with  another,  aa 
principal,  either  jointly,  or  jointly  and  severally,  and  at  the  same  time,  and 
who  in  all  cases  may  be  sued  jointly  with  the  principal  without  demand  or 
notice:  Head  v.  Cutis,  7  Me.  186;  22  Am.  Dea  184.     A  guaranty  ia  a  prom- 
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ise  to  answer  for  the  payment  of  some  debt,  or  the  performance  of  some 
duty,  in  the  case  of  the  failure  of  another  person  who  is  in  the  first  instance 
liable:  Maihew-t  v.  Chrisman,  12  Smedes  &  M.  595;  51  Am.  Dec.  124.  The 
surety  is  bound  with  his  principal  as  an  original  guarantor,  and  his  obliga- 
tion to  pay  is  equally  absolute,  irrespective  of  any  notice  of  the  principal's 
default,  while  a  guarantor  is  an  individual  contractor,  to  answer  only  for  the 
consequences  of  the  default  of  the  principal,  and  is  therefore  entitled  to 
notice  of  such  default:  McMillan  v.  Bull's  Head  Bank,  32  Ind.  11;  2  Am. 
Rep.  323.  The  surety  of  a  corporation  is  liable,  even  if  the  obligation  of 
the  corporation  is  beyond  its  powers:  Oist  v.  Drakely,  2  Gill,  330;  41  Am. 
Dec.  426.  Contract  of  suretyship  not  under  seal  must  be  supported  by 
sufficient  consideration:  Ktilenkamp  v.  Groff,  71  Mich.  675;  15  Am.  St.  Rep. 
283.  Consideration  to  support  promise  need  not  involve  benefit  to  promisor, 
but  is  equally  sufficient  when  it  consists  in  a  detriment  to  the  person  to 
whom  it  IS  made:  New  Hanover  Bank  v.  Bridgein,  98  N.  C.  67;  2  Am.  St. 
Re|».  317;  Homer  v.  Sidway,  124  N.  Y.  538;  21  Am.  St.  Rep.  693. 


Carson  v.  Federal  Street  and  Pleasant  Val- 
ley Eailway  Company. 

[147  Pennsylvania  State,  219.] 

StBEET- RAILWAYS  —  LIABILITY  AT   CROSSINGS —  CONTRIBUTORY  NbGLTGENOB 

OF  Servant. — When  a  wagon  is  crushed  at  a  crossing  by  collision 
with  a  street-car,  caused  by  the  negligence  of  the  driver  of  the  wagon, 
who  is  in  the  employ  of  its  owner,  such  owner  is  afiFected  by  the  negli- 
gence of  his  servant,  and  cannot  recover  for  the  injury. 
Street-railways — Liability  at  Crossing  —  Doty  op  Travkleb  to 
Look  and  Listen. — A  person  about  to  cross  a  street-railway  track 
need  not  stop,  but  he  must  look  and  listen,  so  as  to  avoid  walking  or 
driving  directly  in  front  of  a  moving  car;  and  if  he  fails  to  so  look  and 
listen,  he  is  guilty  of  contributory  negligence,  and  cannot  recover  for  in- 
juries resulting  from  being  struck  by  the  car. 

William  Sione^  for  the  appellant. 

Jacob  H.  Miller  and  McBride,  for  the  appellee. 

Green,  J.  The  facts  of  this  case  do  not  seem  to  be  involved 
in  controversy.  The  defendant  operates  a  line  of  street-cars 
passing  through  Washington  Street,  in  the  city  of  Allegheny. 
The  plaintiff's  team,  in  cliarge  of  Orr,  the  driver,  was  engaged 
in  hauling  along  C  Street,  in  the  same  city.  In  going  along  C 
Street  to  his  destination,  Orr's  route  crossed  Washington  Street, 
and  the  defendant's  tracks  therein,  at  right  angles.  When  he 
reached  the  intersection  he  neither  stopped  nor  looked,  but 
drove  directly  upon  the  defendant's  track.  When  in  this 
position  he  looked  up  and  saw  the  car  just  upon  him.     There 
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was  no  time  to  escape.  His  wagon  was  crushed  and  he  was 
injured. 

Tliis  action  is  brought  by  his  employer,  who  is  affected  by 
the  contributory  negligence  of  his  employee.  The  question 
upon  which  the  case  turned  in  the  court  below  was,  whether 
the  evidence  of  the  plaintiff  established  contributory  negligence 
in  Orr,  the  driver.  Upon  this  subject  the  learned  judge  in- 
eiructed  the  jury  that  there  was  no  rule  of  law  that  required 
ti  e  driver  to  "  stop,  look,  and  listen,"  but  that  it  was  for  them 
to  determine  what  it  was  his  duty  to  do,  and  whether  he  actu- 
ally did  it  on  this  occnsion.  They  were  thus  left  without  any 
rule  of  law  to  apply,  at  liberty  to  make  one  to  suit  themselves 
for  the  purpose  of  this  case,  vvhich  the  next  jury  mightchange 
to  suit  themselves,  or  disregard  altogether.  We  cannot  agree 
to  this.  The  street-railway  has  become  a  business  necessity 
in  all  great  cities.  Greater  and  better  facilities  and  a  higher 
rate  of  speed  are  being  constantly  demanded.  The  movement 
of  cars  by  cable  or  electricity  along  crowded  streets  is  attended 
with  danger,  and  renders  a  higher  measure  of  care  necessary, 
both  on  the  part  of  the  street-railways,  and  those  using  the 
streets  in  the  ordinary  manner.  It  is  the  duty  of  the  railway 
companies  to  be  watchful  and  attentive,  and  to  use  all  reason- 
able precautions  to  give  notice  of  their  approach  to  crossings 
and  places  of  danger.  Their  failure  to  exercise  the  care  which 
the  rate  of  speed  and  the  condition  of  the  street  demand  is 
negligence.  On  the  other  hand,  new  appliances,  rendered 
necessary  by  the  advance  in  business  and  population  in  a 
given  city,  impose  new  duties  on  the  public. 

The  street-railway  company  has  a  right  to  the  use  of  its 
track,  subject  to  the  right  of  crossing  by  the  public  at  street 
intersections;  and  one  approaching  such  a  place  of  crossing 
must  take  notice  of  it,  and  exercise  a  reasonable  measure  of 
care  to  avoid  contact  with  a  moving  Car.  It  may  not  be  neces- 
sary to  stop  on  approaching  such  a  crossing,  for  the  rate  of 
speed  of  the  most  rapid  of  these  surface  cars  is  ordinarily  from 
six  to  nine  miles  per  hour;  but  it  is  necessary  to  look  before 
driving  upon  the  track.  If,  by  looking,  the  plaintiff  could 
have  seen  and  so  avoided  an  approaching  train,  and  this  ap- 
pears from  his  own  evidence,  he  may  be  properly  nonsuited: 
Marland  v.  Pittsburgh  etc.  R.  R.  Co.,  123  Pa.  St.  487;  10  Am. 
St.  Rep.  541.  It  is  in  vain  for  a  man  to  say  that  he  looked 
and  listened,  who  walks  directly  in  front  of  a  moving  locomo- 
tive.    An  injury  so  received  is  due  to  his  own  gross  careless- 
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ness:  Pennsylvania  R.  R.  Co.  v.  Bell,  122  Pa.  St.  58;  Moore  v. 
Philadelphia  etc.  R.  R.  Co.,  108  Pa.  St.  349.  Orr  testified  that 
he  knew  the  crossing,  that  he  listened  for  the  sound  of  a  gong, 
but,  not  hearing  it,  drove  on  the  track,  and  was  instantly 
struck.  He  drove  in  front  of  a  moving  car  so  near  to  hira  as 
to  make  a  collision  inevitable.  If  he  had  looked,  he  could 
have  seen  the  car  and  stopped,  and  the  accident  would  have 
been  avoided.  Not  to  do  so  was,  in  the  language  of  Pennsyl- 
vania R.  R.  Co.  V.  Bell,  122  Pa.  St.  58,  "  gross  negligence," 
and  justly  defeats  the  action  brought  to  recover  from  another 
damages  that  were  self-inflicted.  It  is  the  duty  of  one  about 
to  cross  a  street-railway  track  to  look,  so  that  he  may  not 
walk  directly  in  front  of  a  moving  car  to  be  struck  by  it.  The 
first  assignment  of  error  is  sustained.  So,  also,  are  the  second 
and  third. 

The  judgment  is  reversed. 

Strbet-railways  —  Duty  of  Foot-passengbrs  at  Cro?sing3.  —  The 
fact  that  one  passing  from  a  sidewalk  crossing  in  a  city  stops  apon  the  track 
of  a  street-railroad  without  first  looking  to  see  whether  a  car  is  approaching 
or  not,  is  not,  as  a  matter  of  law,  negligence,  whether  the  ears  accustomed 
t«)  run  on  such  track  are  grip-cars  or  horse-cars:  Chicago  City  R'y  Co.  v.  Bob- 
inson,  127  111.  9;  11  Am.  St.  Rep.  87. 

CONTRIBDTORY    NeOLIOENCB    OF  PERSON  INJURED,    EfFECT  OF:    SeO   notH 

to  Sobituon  y.  New  York  etc  B.  R.  Co.,  23  Am.  Rep.  4-9. 


Kruo  V.  German  Fire  Insurance  Company. 

[147  Pennsylvania  Statk,  272.] 

Insurance — Usb  of  Premises.  — One  brief  violation  of  the  terms  of  • 
policy  of  fire  insurance  for  necessary  work  incidental  to  the  preservatioa 
of  the  insured  property  will  not  be  considered  a  breach  of  a  condition 
prescribing  the  use  of  the  premises. 

Insurance  —  Use  of  Premise.^  —  Breacu  of  Condition.  —  When  a  policy 
of  fire  insurance  on  a  canning  factory  and  the  goods  therein  provides 
that  the  premises  shall  not  be  used  for  any  other  purpose  than  storage, 
the  building  of  a  fire  in  the  furnace  under  the  engine,  on  the  insured 
property,  for  the  purpose  of  emptying  the  boiler  and  pipes  therein,  to 
prevent  their  freezing  during  the  winter,  is  not  such  a  breach  of  the 
condition  as  will  avoid  the  policy  in  case  the  property  is  destroyed  as 
the  result  of  building  such  fire. 

Henry  N.  Paul,  for  the  appellant. 

Charles  A.  Lagen  and  William  Pinkney  WhytCy  for  the  aj^ 
pellees. 
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Per  Curiam.  The  plaintiff  brought  this  suit  in  the  court 
below  upon  a  policy  of  insurance  issued  by  the  defendant 
oompany,  whereby  he  was  insured  by  loss  against  fire  for  six 
months,  from  twelve  o'clock,  noon,  April  10,  1889,  to  twelve 
o'clock,  noon,  October  10,  1889,  upon  "frame  building  and 
shedding  attached  thereto,  known  as  canning-house,"  and  on 
machinery,  canned  goods,  etc.,  contained  therein.  On  the 
face  of  said  policy  was  indorsed  the  following:  "It  is  under- 
stood and  agreed  that  this  policy  shall  be  void  and  of  no 
effect  in  case  the  premises  herein  described  shall  be  occupied 
for  any  purpose  other  than  storage."  This  policy  was  renewed 
by  indorsement  dated  October  10,  1889,  for  six  months  from 
the  date  of  said  indorsement. 

The  factory  was  operated  as  a  canning  factory  during  the 
entire  canning  season  of  1889,  work  having  commenced  in 
July  of  that  year,  and  not  having  ceased  until  October  10th. 
On  that  day  all  the  hands  employed  were  discharged  except 
two  or  three.  On  Tuesday,  October  15th,  a  fire  was  built  in  the 
furnace  under  the  engine,  which  was  upon  the  premises,  for 
the  purpose  of  blowing  out  from  the  pipes  and  boiler  the  water 
which  had  remained  there  since  the  preceding  Thursday.  At 
ten  o'clock  that  night  the  premises  were  destroyed  by  fire. 

The  compS,ny  refused  to  pay,  on  the  ground  that  there  had 
been  a  violation  of  the  condition  of  the  policy,  which  provided 
that  it  should  be  void  in  case  the  premises  were  occupied  other- 
wise than  for  storage.  At  the  time  the  fire  occurred,  and  for 
some  days  previous  thereto,  the  premises  had  been  occupied 
for  storage  purposes  only.  All  that  was  done  after  that  date 
was  the  clearing  up  and  the  cleaning  of  the  premises  after  the 
work  of  the  season  was  over.  The  fire  was  merely  built,  as 
before  stated,  to  empty  the  boiler  and  pipes  of  water,  and  to 
prevent  their  freezing  during  the  winter,  when  the  building 
was  to  be  used  exclusively  as  a  place  of  storage  for  the  goods 
manufactured  during  the  summer.  A  fire  for  such  purpose 
would  be  no  more  a  violation  of  the  condition  of  the  policy 
than  a  fire  left  to  warm  the  men  in  charge  of  it  during  the 
cold  weather.  A  policy  provides  for  the  continued  usual  con- 
dition of  the  premises.  A  single  brief  violation  of  the  terms 
of  the  policy  for  the  necessary  work  incidental  to  the  preser- 
vation of  the  property  insured  will  not  be  considered  a  breach 
of  a  condition  which  prescribes  the  use  of  the  premises.  In 
Meara  v.  Humboldt  Ins.  Co.,  92  Pa.  St.  15,  37  Am.  Rep.  647, 
the  policy  forbade  the  keeping  of  benzine  on  the  premises. 
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With  proper  caution,  the  insured  took  and  used  benzine  on 
the  premises  insured,  for  the  purpose  of  cleaning  machinery, 
and  it  was  held  that  the  words  "keep  or  have "  were  intended 
to  prevent  the  permanent  and  habitual  storage  of  the  prohib- 
ited articles,  and  that  taking  them  on  the  premises  for  the 
purpose  of  cleaning  the  machinery  was  not  embraced  within 
the  meaning  of  these  words.  It  was  said,  in  the  opinion  of 
the  court:  "It  woiild  be  straining  a  point  to  say  that  bring- 
ing a  prohibited  article  upon  the  premises  upon  a  single  occa- 
sion, and  for  the  sole  purpose  of  cleaning  the  machinery,  was 
keeping  or  having  it  there  within  the  meaning  of  the  policy." 

We  think  there  is  no  merit  in  the  contention  that  the  clean- 
ing of  the  premises,  and  building  the  fire  on  October  15th,  was 
a  continuation  of  the  business  which  had  been  carried  on 
during  the  summer,  and  which  had  ended  on  October  10th. 
We  are  of  opinion  that  judgment  was  properly  entered  for  the 
plaintiff. 

Judgment  affirmed.  

Fire  Insurance  —  CoNDirroN  as  to  Use  of  Premises.  — Conditions  and 
proviso >  are  to  be  construed  strictly  against  the  underwriters,  as  they  tend 
to  narrow  the  range  and  limit  the  force  of  the  principal  obligation:  Hoffman 
V.  ^tmi  Fire  Ins.  Co.,  32  N.  Y.  405;  88  Am.  Dec.  337.  Keeping  liquor» 
for  use  of  a  family,  or  for  the  purpose  of  selling  to  the  boarders  or  others, 
is  not  a  "  storing  "  of  spirituous  liquors,  within  the  prohibition  of  the  policy: 
Rofftrty  V.  New  Brunswik  Fire  Ins.  Co.,  3  Harr.  (N.  J.)  480;  38  Am.  Dec. 
525.  So  where  a  policy  of  insurance  upon  a  "dwelling-house  to  be  occupied 
by  the  tenants"  provided  that  it  should  be  wholly  void  if  the  premises  should 
at  any  time  be  occii[)ied  or  used,  in  whole  or  in  part,  for  any  purpose,  whether 
manufacturing  or  otherwise,  different  from  that  set  forth  in  the  application 
or  policy,  or  if  the  risk  should  be  increased  by  means  within  the  control  of 
the  assured,  and  the  tenants  used  the  second  story  of  the  house  for  shaving 
hoops  for  a  period  of  one  week,  and  tlie  jury  found  that  it  did  not  materially 
increase  the  risk,  it  was  held  that  there  was  uo  substantial  breach  of  the 
condition:  Kircher  v.  Milwaukee  etc.  Ins.  Co.,  74  Wis.  470.  So  a  change 
in  the  use  of  the  insured  property  does  not  affect  the  policy,  where  the 
property  insured  as  a  private  dwelling  is  used  for  a  boarding-house,  the 
policy  not  prohibiting  the  keeping  of  boardin^^'-houses:  Rafferty  v.  Neio 
Brunswick  Fire  Ins.  Co.,  3  Harr.  (N.  J.)  480;  38  Am.  Dec.  525;  Planters' Ins. 
Co.  V.  Sorrels,  1  Baxt.  .^52;  25  Am.  €lep.  780.  So  in  the  absence  of  express 
stipulation  to  the  contrary,  a  change  of  tenants  has  no  effect  on  a  contract 
of  insurance  of  a  dwellingliouse,  if  the  use  be  not  changed:  Cumbej-land 
Valley  MjU.  Prot.  Co.  v.  Douglas,  58  Iowa,  419;  98  Am.  Dec.  298.  So  a  war- 
ranty  that  the  insured  premises  are  "occupied  as  a  boarding-house"  is  not 
broken  by  their  occupancy  <n  part  a?  a  bar-room  and  billiard-room,  where 
such  occupancy  is  not  forbidden,  and  does  not  increase  the  risk:  Martin  T. 
StaU  Ins.  Co.,  44  N.  J.  L.  485;  43  Am.  Rep.  397.  And,  generally,  acts  done 
in  an  insured  building  which  do  not  change  its  nature  and  character,  although 
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ont  of  the  ordinary  and  appropriate  nse  thereof,  do  not  vacate  the  policy, 
oiiless  such  acts  are  frauduleat  or  grossly  careless,  and,  if  grossly  careless, 
are  also  the  cause  of  the  loss:  Biiiings  r,  ToUouid  Count]/  etc  Jtu.  Co.,  20 
Gouu.  139;  50  Am.  Dec.  277. 


LoNQ  V.  Pennsylvania  Railroad  Company. 

[147  Pennsylvania  Statb,  848.] 

OoMMOw  Carriers  —  LiABiLirr  for  Loss  of  Baggaqb  by  Flood.  —  A  com- 
mon carrier  is  not  liable  for  the  loss  of  baggage  destroyed  while  in  his 
possession  by  an  unprecedented  flood  amounting  to  an  act  of  G-od,  such 
as  the  "  Johnstown  flood,"  in  the  absence  of  evidence  of  want  of  care  on 
his  part. 

Neqligence,  when  not  Presumed  from  Acxjident. —  When  the  loss  of  prop- 
erty in  the  hands  of  a  common  carrier  is  caused  by  an  unprecedented 
flood,  amounting  to  an  act  of  God,  and  is  not  due  to  the  failure  of  any 
of  the  appliances  of  transportation,  no  presumption  of  negligence  arises 
from  the  accident  which  will  ca=it  the  burden  of  proof  upon  the  carrier 
to  show  an  absence  of  negligence  on  his  part. 

Kegligesce  —  Presomptiox  of,  from  Accidest. — Negligence  is  not  pre- 
sumed against  a  common  carrier  from  the  mere  happening  of  an  acci- 
dent, when  the  accident  is  due  to  an  independent  cause,  and  not  to  tbo 
failure  of  any  of  the  appliances  of  transportation. 

D.  W.  Dougherty,  for  the  appellant 

David  W.  Sellers,  for  the  appellee. 

Williams,  J.  This  is  what,  under  the  practice  prior  to 
1887,  would  have  been  called  an  action  of  trover.  It  is 
brought  to  recover  the  value  of  two  trunks  and  their  contents, 
delivered  to  the  defendant  company  in  Cincinnati  for  trans- 
portation to  Washington.  When  the  plaintiff  preseated  his 
baggage-checks  at  the  defendant's  station  in  Washington,  and 
asked  for  his  trunks,  they  were  not  delivered.  This  action 
was  then  brought.  The  course  of  the  trial  is  shown  by  the 
openhig  paragraph  in  the  printed  argument  of  the  appellant. 
It  is  as  follows:  "It  was  conceded  by  the  defendant  that 
plaintiff's  goods  were  duly  received  by  it,  to  be  forwarded 
from  Cincinnati  to  Washington;  and  it  was  conceded  by  the 
plaintiff  that  the  goods  were  on  the  day-express,  which  was 
destroyed  by  the  flood  from  the  South  Fork  dam,  at  Cone- 
maugh,  on  May  31,  1889."  It  only  remained  for  the  plaintiff 
to  show  the  value  of  his  goods,  in  order  to  complete  his  case. 
For  the  defendant  it  was  necessary  to  supplement  the  admis- 
sion by  proof  showing  that  the  flood  was  of  such  extraordinary 
character  that  it  was  not  bound   to  anticipate  or  provide 
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against  it,  and  that  it  came  with  such  suddenness  and  power 
that  escape  from  it  was  impossible.  Several  witnesses  were 
called  by  the  defendant  for  this  purpose.  They  repeated  the 
story  of  the  great  rain-storm  that  preceded  the  bursting  of 
the  South  Fork  dam;  of  the  rapidly  rising  river,  spreading 
beyond  its  banks,  and  inundating  portions  of  the  city  of 
Jolinstown;  of  landslides  and  other  difficulties  that  beset  the 
movement  of  trains;  of  the  running  of  the  ill-fated  day-ex- 
press  into  the  yard  at  Conemaugh  for  safety  and  to  await 
orders;  and  then  of  the  appalling  wall  of  water  that  came 
moving  down  the  narrow  valley,  sweeping  away  whatever  was 
in  its  path,  trees  and  dwellings,  mills  and  factories,  engines 
and  cars,  with  a  fury  that  was  absolutely  resistless.  The 
officers  and  agents  of  the  defendant  at  Pittsburgh,  and  at 
Johnstown  and  Conemaugh,  on  whom  the  movement  of  trains 
depended,  were  called  and  testified  to  the  precautions  taken 
to  guard  against  accident  to  the  trains  under  their  control. 
They  told  of  the  information  that  came  to  them,  of  the  dan- 
gers they  knew  to  exist,  and  those  they  apprehended  as  prob- 
able, and  what  efforts  they  made  to  escape  them,  and  secure 
safety  for  their  passengers,  their  employees,  and  the  freight 
with  which  their  cars  were  laden.  It  was  not  denied  on  the 
trial,  and  it  could  not  be  upon  the  evidence  before  us,  that 
these  officers  and  agents  did  what  they  fully  believed  was  the 
best  thing  to  do,  as  they  understood  the  situation.  Not  a  wit- 
ness was  called  by  the  plaintiff  to  testify  to  any  act  or  omis- 
sion by  the  defendant's  agents  or  employees  from  which  want 
of  care  could  be  inferred;  but  the  case  was  left  where  the  tes- 
timony of  the  defendant's  witnesses  left  it.  There  was,  then, 
no  question  of  credibility  to  be  settled,  and  no  conflict  in  the 
evidence.  The  case  depended  on  the  effect  of  the  admissions 
and  the  uncontroverted  testimony.  The  defendant  admitted 
the  contract  to  carry,  and  the  receipt  of  the  goods,  and  ex- 
cused the  non-delivery  by  showing  their  destruction  in  a  flood 
of  such  unprecedented  character  as  it  could  neither  be  ex- 
pected to  foresee  nor  provide  against.  This  made  a  complete 
defense,  and  it  was  proper  for  the  judge  to  say  so;  and  as  no 
single  fact  in  the  series  was  controverted,  it  was  right  for  him 
to  direct  the  verdict. 

But  the  able  counsel  for  the  plaintiff  insists  that  in  this 
case  there  was  a  legal  presumption  of  negligence  in  the  car- 
rier, that  took  the  question  to  the  jury,  under  the  authority  of 
Spear  v.  Philadelphia  etc,  R.  R.  Co.,  119  Pa.  St.  61,  and  kin- 


734  Long  v.  Pennsylvania  R,  R.  Co.  [Penn. 

dred  caBes.  We  do  not  think  so.  Spear  was  a  passenger  on 
board  the  defendant's  boat.  After  the  carriage  actually  be- 
gnn,  an  explosion  took  place  on  the  boat,  by  which  he  was 
injured.  The  plaintiff  proved  the  happening  of  the  accident 
to  the  boat,  and  the  injury  to  Spear  in  consequence  of  it,  and 
rested.  This  raised  a  legal  presumption  of  negligence,  that 
entitled  tlie  plaintiff  to  recover.  The  onus  was  then  on  the 
defendant  to  show  affirmatively  that  the  explosion  was  not 
due  to  its  want  of  care  in  any  particular.  The  case  fell  within 
the  rule  laid  down  in  Laing  v.  Colder,  8  Pa.  St.  482,  49  Am. 
Dec.  533,  which  is  as  follows:  "The  mere  happening  of  an 
injurious  accident  to  a  passenger  while  in  the  hands  of  a  car- 
rier will  raise  a  presumption,  prima,  facie,  of  negligence,  and 
cast  the  onus  of  showing  that  it  did  not  exist  on  the  carrier." 
This  presumption,  it  will  be  noticed,  arises,  not  out  of  the 
character  of  the  carrier,  but  out  of  the  nature  of  the  accident. 
Tlie  injurious  accident  must  be  connected  with  the  appliances 
for  transportation  which  are  provided  by  the  carrier,  are  un- 
der its  exclusive  care  and  control,  and  whose  condition  it  is 
bound  to  know.  If,  therefore,  the  accident  complained  of 
happens  before  the  plaintiff  has  committed  himself  into  the 
hands  of  the  carrier,  the  rule  does  not  apply,  but  the  negli- 
gence alleged  must  be  proved,  as  in  ordinary  cases:  Hayman 
V.  Pennsylvania  R.  R.  Co.,  118  Pa.  St,  509.  Nor  will  the  fact 
that  the  plaintiff  has  put  himself  into  the  hands  of  the  car- 
rier be  sufficient  to  raise  the  legal  presumption  of  negligence, 
unless  the  accident  from  which  he  suffers  is  connected  with 
the  appliances  of  transportation:  Pennsylvania  R.  R.  Go.  v. 
Mac  Kinney,  124  Pa.  St.  462;  10  Am.  St.  Rep.  601.  In  the 
case  just  cited,  MacKinney  was  a  passenger  on  board  one  of 
defendant's  trains,  which  was  moving  at  a  high  rate  of  speed. 
A  piece  of  coal  came  through  the  open  window  of  the  car, 
near  which  he  sat,  and  struck  him  in  the  face.  There  was  no 
failure  of  or  accident  to  any  of  the  appliances  of  transporta- 
tion, but  an  injury  to  an  individual  passenger  from  an  inde- 
pendent and  unrelated  cause;  and  we  held  that  the  rule  of 
Laing  v.  Colder,  8  Pa.  St.  482,  49  Am.  Dec.  533,  did  not  ap- 
ply. The  same  principle  controls  this  case.  The  accident  by 
wliich  plainiilf's  baggage  was  lost  was  not  due  to  the  failui'e 
of  any  of  the  appliances  of  transportation,  but  to  an  inde- 
pendent cause,  —  the  flood,  —  which  involved  the  car  and  the 
baggage  it  contained  in  a  common  ruin.  The  flood  was,  as  to 
the  defendant,  an  inevitable  accident,  properly  deBcribed  as 
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actus  Dei.  In  such  a  case  negligence  is  not  presumed,  but 
must  be  proved,  as  any  other  fact  necessary  to  the  plaintifi's 
recovery. 

In  this  case,  when  the  contract  to  carry  was  shown,  it  be- 
came the  duty  of  the  carrier  to  excuse  its  non-performance. 
The  loss  of  the  trunks  by  the  flood  from  the  South  Fork  dam 
was  admitted.  This  accounted  for  their  non-delivery,  and  it 
was  only  necessary  to  show  the  character  of  the  flood,  and 
that  the  loss  of  the  train  was  not  due  to  want  of  care  on  its 
part  in  the  management  of  its  business,  in  order  to  make  a 
complete  defense.  Let  us  see  what  the  defendant's  evidence 
does  show.  It  shows,  first,  that  the  damage  apprehended  by 
the  servants  and  employees  of  the  defendant  were  those  natu- 
rally resulting  from  the  continued  and  heavy  rainfall.  It 
Bhows,  next, constant  telegraphic  communication  between  those 
charged  with  directing  the  movement  of  trains  and  local  agents 
and  trainmen  along  the  line,  and  the  exercise  of  great  care  in 
the  management  and  movement  of  trains  in  the  valley  of  the 
Conemaugh,  in  order  to  avoid  the  dangers  known  to  exist,  or 
likely  to  be  encountered.  In  the  third  place,  it  shows  the 
care  exercised  over  this  particular  train,  and  that  it  was  moved 
into  the  yard  at  Conemaugh  because  that  was  a  place  of  ab- 
solute safety  from  any  flood  that  there  was  reason  to  antici- 
pate, and  was  a  convenient  place  at  which  to  reach  it  with 
orders.  Finally,  it  shows  that  while  the  train  was  thus  care- 
fully disposed  of,  and  safe  from  any  known  danger,  it  was 
suddenly  overwhelmed  by  the  deluge  from  the  broken  dam, 
and  destroyed  so  utterly  that  no  vestige  of  the  car  or  the 
baggage  has  since  been  found.  This  made  a  defense  that 
meets  the  requirements  of  the  rule  as  to  the  burden  of  proof 
resting  on  a  carrier  in  every  particular.  It  shows  the  loss,  by 
inevitable  accident,  of  the  trunks  sued  for;  and  it  shows  that 
the  loss  was  not  made  possible  by  the  negligence  of  the  de- 
fendant, but  happened  in  spite  of  the  utmost  care  exercised 
by  agents  and  employees  to  escape  the  dangers  it  knew  to  ex- 
ist,   or    had    reasonable  ground  to  apprehend. 

It  may  be  possible  for  us,  looking  back  coolly  and  in  the 
clear  light  of  history  on  that  terrible  catastrophe,  to  see  how 
property  and  life  might  have  been  saved  if  men  on  the  ground 
had  realized  the  awful  magnitude  of  the  impending  calamity. 
It  was  not  realized.  The  inhabitants  of  the  populous  valley 
Bat  in  their  homes  or  went  about  their  business  while  the 
deluge  was  approaching.     So  swift  was  its  approach,  that  the 
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horseman  running  to  warn  the  city  was  overtaken  and  swal- 
lowed up,  and  the  flood  fell  unannounced,  and  swept  the  day- 
express  and  the  city  of  Johnstown  before  it.  What  was  <lone 
on  that  day  must  be  considered  in  the  light  of  what  was  then 
known,  and  wha't,  from  such  knowledge,  it  was  reasonable  to 
apprehend.  So  considered,  the  defense  was  complete.  There 
was  no  question  of  fact  for  a  jury  to  decide,  and  it  was  exactly 
right  for  the  learned  judge  to  tell  them  so,  and  to  direct  their 
verdict:  Moore  v.  Philadelphia  etc.  R.  R.  Co.,  108  Pa.  St.  349; 
Delaxoare  etc.  R.  R.  Co.  v.  Cadow,  120  Pa.  St.  559;  6  Am.  St. 
Rep.  730;  Pennsylvania  R.  R.  Co.  v.  Bell,  122  Pa.  St.  58. 

The  assignments  of  error  are  not  sustained,  and  the  judg- 
ment is  affirmed.  

Common  Carriers,  Liability  of  —  Act  op  God. — A  common  carrier 
is  not  liable  for  injury  to  goods  in  his  possession  caused  by  an  unprecedented 
flood  in  a  river,  which  came  on  so  suddenly  that  it  coald  not  have  been  an- 
ticipated by  human  knowledge  or  foresight,  nor  the  injury  prevented  by 
the  exercise  of  reasonable  diligence:  Smith  v.  Western  R'y,  91  Ala.  455;  24 
Am.  St.  Rep.  929;  Blythe  v.  Denver  etc.  R'y  Co.,  15  Col.  333;  22  Am.  St. 
Rep.  403  (a  case  of  accident  caused  by  a  gale  of  wind).  As  to  the  liability 
of  carriers,  where  the  accident  is  caused  by  an  "act  of  God,"  but  the  car- 
rier is  not  free  from  negligence,  see  cases  in  the  note  to  Norris  v.  Saiannak 
etc  R'y  Co.,  11  Am.  St.  Rep.  363,  364;  and  compare  Columbus  etc.  R'y  Co.  v. 
Bridges,  86  Ala.  448;  11  Am.  St.  Rep.  58,  and  Richmond  etc.  R.  R.  Co.  v. 
Benson,  86  Ga.  203;  22  Am.  St.  Rep.  446. 

Common  Carriers.  — Presumption  of  Negligence  from  Accidknts:  See 
note  to  Philadelphia  etc.  R.  R.  Go.  v.  Anderson,  20  Am.  St.  Rep.  490-495,  where 
a  large  number  of  cases  are  cited  to  the  effect  that  a  presumption  of  negligenoe 
arises  from  an  accident.  Later  cases  to'the  same  point  are  Furnish  v.  Jfw- 
«own  Pae.  R'y  Co.,  102  Mo.  438;  22  Am.  St.  Rep.  781;  Louisville  etc  R'y  Co. 
T.  Hendricks,  128  Ind.  462.  As  stated  in  the  note  to  Philadelphia  etc  R.  R. 
Co.  V.  Anderson,  20  Am.  St.  Rep.  494,  some  cases  qualify  the  rule  by  confiuing 
the  instances  in  which  a  presumption  of  negligence  arises  to  those  in  which 
the  carrier  has  control  of  the  appliances  which  cause  the  accident.  This 
riew  was  adopted  in  Hawkins  v.  Front  Street  etc.  R'y  Co.,  3  Wash.  592,  28 
Am.  St.  Rep.  72,  in  which  it  was  laid  down  that  the  fact  that  a  passenger 
on  a  cable-car  in  a  city  is  injured  without  fault  of  his  own  does  not  raise  a  pre- 
sumption of  negligence,  casting  the  burden  of  proof  on  the  railway  company 
to  disprove  it,  —  the  accident  in  that  case  being  caused  by  a  collision  with  a 
wagon.  As  most,  if  not  all,  the  precedents  cited  for  this  doctrine  involved 
cases  of  injuries  to  passengers,  and  as  the  liability  of  the  carriers  of  goods  is 
BO  much  more  extensive  than  that  of  carriers  of  passengers,  there  seems  tol->e 
room  for  doubt  whether  the  rules  of  evidence  which  are  applicable  where  a 
passenger  is  injured  can  properly  be  adopted  for  the  purpose  of  determining 
vpou  which  side  the  burden  of  proof  lies,  where  goods  are  lost  or  damaged. 
It  would  appear  that  the  principle  upon  which  this  non-presumption  of  neg- 
Kgence  in  the  cases  referred  to  is  based  is,  that  the  carrier  cannot  justly  be 
made  liable  for  accidents  caused  by  persons  or  objects  which  he  has  neither 
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the  right  nor  the  power  to  control.  As  nn  orlinary  test  of  legal  responsi- 
bility in  cases  of  tort,  this  principle  is,  of  course,  beyond  impeachment.  But 
whether  it  is  properly  applicable  to  cases  of  liability  arising  out  of  a  con- 
tractual relation,  the  essence  of  which  is  that  the  contractor  is  an  "  insurer" 
of  the  property  under  his  charge,  seems  not  a  little  questionable.  A  carrier 
of  passengers  is  bound  to  exercise  a  very  high  degree  of  care,  but  in  other 
respects  his  liability  for  injuries  is  not  different  from  that  of  any  ordinary 
individual  in  the  transactions  of  every-day  life.  On  the  other  hand,  the  law 
declares  that,  for  reasons  of  public  policy,  a  carrier  of  goods  must  keep  th« 
goods  safe  against  all  perils,  except  those  arising  from  the  act  of  God  or  the 
public  enemy.  This  rule  is  so  far  from  limiting  his  responsibility  to  cases 
in  which  the  lessor  injury  has  occurred  through  the  defects  of  his  appliances 
or  the  fault  of  his  employees,  that  it  would  obviously  leave  him  liable  in  many 
cases  in  which  accidents  have  happened  without  the  slightest  fault  on  hit 
part,  and  from  causes  over  which  he  could  not  have  possibly  exercised  any 
control.  The  force  of  these  considerations  will  be  apparent  when  it  is  re- 
membered that,  according  to  numerous  authorities,  even  the  fact  that  the 
loss  was  caused  by  the  act  of  God  will  not  always  absolve  the  carrier:  See 
notes  to  Wol/v.  American  Exp.  Co.,  97  Am.  Dec.  408-411;  Noi-ria  v.  Savan- 
nah  etc.  R'y  Co.,  11  Am.  St.  Rep.  363,  364.  If  the  law  holds  the  carrier  of 
goods  liable  not  merely  for  accidents  occurring  through  ordinary  causes 
which  are  beyond  his  control,  but,  in  certain  cases,  even  for  accidents  occurring 
from  the  most  extraordinary  and  exceptional  events,  it  would  appear  mors 
consistent  with  principle  to  say  that  he  cannot  escape  his  liability  as  insurer 
until  he  has  brought  the  case  by  positive  and  conclusive  evidence  within  the 
exceptions  which  the  law  allows.  In  other  words,  since  it  must  appear  that 
liis  own  negligence  was  not  a  concurring  cause  of  the  accident,  by  placing 
the  goods  in  such  a  position  as  to  be  subjected  to  the  overwhelming  force 
which  destroyed  them,  there  is,  we  think,  considerable  reason  for  reqair* 
ing  that  he  assume  the  onus  of  proving  that  be  was  not  negligent.  Ua* 
der  the  facts  of  the  principal  case,  there  would  obviously  have  been  no- 
difficulty  in  establishing  this  freedom  from  negligence,  and  the  decision, 
would  not  have  been  affected  by  adopting  the  rule  of  evidence  condemned 
by  the  court.  But  circumstances  may  readily  be  conceived  in  which  it  would 
be  a  great  hardship  to  throw  the  burden  of  proving  negligence  upon  the 
plaintiff.  Such  a  rule,  in  fact,  is  open  to  the  objection  of  ignoring  the  con- 
sideration upon  which  the  severe  doctrine  a«  to  the  liability  of  carriers  is 
based,  viz.,  that,  in  the  nature  of  the  case,  it  must  often  be  impossible  for 
the  shipper  to  furnish  the  necessary  positive  evidence  that  the  carrier  is  in 
fault.  The  principle  that  the  carrier  is  not  excused,  unless  the  act  of  God  is 
not  only  the  cause,  but  the  sole  cause,  of  an  accident,  seems  to  involve  as  a 
corollary  the  furtlier  principle,  that  the  burden  of  proof  should  be  on  him  to 
show  that  the  act  of  God  is  actually  the  sole  cause.  Instates  in  which  proof 
that  the  act  of  God  caused  the  accident  is  a  conclusive  defense,  whether 
there  was  concurring  negligence  or  not,  these  considerations  would  have  no 
weight.  But,  under  such  circumstances,  it  seems  unnecessary  to  draw  any 
such  distinction  as  that  made  by  tlie  court  in  the  principal  case,  between  ac- 
cidents caused  by  the  appliances  which  are  under  the  carrier's  control  and 
by  external  causes.  If  the  plaintiff  is  not  allowed  to  recover,  even  if  he  es- 
tablishes negligence  on  the  part  of  tiie  carrier,  any  inquiry  as  to  the  burden 
of  proof  is  superfluous.  Such  a  doctrine  leaves  neither  need  nor  room  for 
further  evidence,  and  as  it  seems  to  be  tlio  accepted  doctrine  in  Pennsylrft- 
nia  (see  Morrison  v.  Davis,  20  Pa.  St.  171;  67  Am.  Dea  695),  we  Teakore  to 
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think  the  rnllng  in  the  principal  case  might  have  been  rested  solely  upon 
the  fact  that,  under  the  previous  decisions  of  the  court,  it  was  immaterial 
whether  the  defendant  was  negligent  or  not.  The  flood  being  the  immediate 
cause  of  the  accident,  there  was  no  necessity  for  investigating  any  concar* 
rent  and  more  remote  causes. 


Donley  v.  City  op  Pittsburgh. 

[147  Pjennsylvania  Statb,  348.] 
Constitutional  Law  —  Powkr  to  Enact  Reuedial  Lkqtslation  in 
Respect  to  Street- work.  — When  street-improvement  work  has  been 
done  under  a  void  statute,  and  the  property  owners  have  received  the 
benefits,  a  subsequent  statute  providing  for  the  levy  and  collection  of 
assessments  to  pay  for  such  work,  thus  legalizing  what  the  state  might 
previously  have  ordered,  is  constitutional  and  valid. 

Johns  McCleave,  J.  M.  Swearingen,  and  C.  A.  O'Brien,  for  the 
appellants. 

D.  T.  Watson^  W.  C.  Moreland,  and  T.  D.  Carnahany  for  the 
appellee. 

Per  Curiam.  The  hearing  of  this  cause  was  advanced,  with 
the  others  involving  similar  questions,  for  public  reasons,  and 
was  argued  at  tlie  present  terra  in  the  eastern  district. 

The  plaintiflFs  owned  a  lot  on  South  Twenty-eighth  Street, 
in  the  city  of  Pittsburgh,  which  had  been  assessed  for  street 
improvements  under  what  is  known  as  the  remedial  act  of 
May  16,  1891  (P.  L.  71).  It  is  claimed  that  this  act  is  uncon- 
Btitutional,  and  this  is  the  only  question  in  the  case. 

The  street  improvements  in  question  were  made  under  the 
authority  of  the  acts  of  June  14,  1887  (P.  L.  386),  and  May 
16,  1889  (P.  L.  228).  The  decision  of  this  court  in  Wyoviing 
Street,  137  Pa.  St.  494,  and  in  Pittsburgh's  Petition,  138  Pa. 
St.  401,  held  that  the  said  acts  of  1887  and  1889  were  un- 
constitutional. This  left  the  city  of  Pittsburgh  without  the 
power  to  collect  from  the  owners  of  abutting  property  tlie  cost 
of  the  street  improvements  completed  and  in  course  of  con- 
Btruction.  It  was  to  remedy  this  diflBculty  that  the  said  act 
of  May  16,  1891,  was  passed. 

It  was  urged  that  this  act  does  not  apply,  because  the  im- 
provements in  question  were  made  under  void  acts  of  assem- 
bly, and  without  any  authority  whatever.  If  they  had  been 
made  under  competent  authority,  or  a  valid  act  of  assembly, 
there  would   have  been  no  need  of  this  curative  legislation. 
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Th3  work  having  been  done  under  void  authority,  and  the 
property  owners  having  received  the  benefits  of  the  street  im- 
provements, the  legislature  had  the  clear  right  to  legalize  what 
it  might  previously  have  ordered.  That  the  legislature  has 
the  power  to  pass  such  remedial  legislation  is  settled  by  abun- 
dant authority:  Satterlee  v.  Mafthewson,  16  Serg.  &  R.  169; 
Schenley  v.  Commonwealth,  36  Pa.  St.  29;  78  Am.  Dec.  359; 
Commonwealth  v.  Marshall,  69  Pa.  St.  328;  Hewitt's  Appeal, 
88  Pa.  St.  55;  Harrisburg  v.  McGormick,  129- Pa.  St.  214; 
Chester  City  v.  Black,  132  Pa.  St.  569. 

It  was  urged,  however,  that  even  if  the  act  applies,  it  is 
unconstitutional  by  reason  of  a  defect  in  the  title.  We  find 
nothing  in  any  of  our  cases  to  sustain  this  contention.  It 
would  be  difficult  to  frame  an  act  with  a  more  comprehensive 
title,  unless  the  title  is  made  an  index  to  the  act  itself,  which 
we  have  repeatedly  held  not  to  be  necessary.  We  have  exam- 
ined the  act,  section  by  section,  with  great  care,  and  do  not 
find  any  objectionable  features.  We  do  not  think  it  necessary 
to  discuss  it  in  detail.  It  is  a  general  act,  applying  to  all 
cities  in  the  commonwealth,  and  the  propriety  of  some  such 
act  was  plainly  foreshadowed  in  the  opinion  of  this  court  in 
the  case  of  Pittsburgh's  Petition,  138  Pa.  St.  401. 

The  decree  is  affirmed,  and  the  appeal  dismissed,  at  the  costs 
of  the  appellants.  

Statutes  —  Retrospectivb  and  Curative  Acts.  —  As  to  what  laws  are 
retroactive,  and  when  they  may  be  constitutionally  enacted,  see  note  to 
Boston  V.  Cummina,  60  Am.  Dec.  726.  The  general  rule  ia,  that  a  retrospect- 
ive act  is  constitutional,  if  it  neither  takes  away  a  vested  right  of  property 
nor  dissolves  the  obligation  of  a  contract:  Aldridye  v.  TuscumUa  etc.  R.  B.  Co., 
2  Stew.  &  P.  199;  2.3  Am.  Dec.  307;  Rawls  v.  Doe,  23  Ala.  240;  58  Am.  Dec 
289;  Henderson  etc,  R.  R.  Co.  v.  Dickerson,  17  B.  Mon.  173;  66  Am.  Dec.  148; 
Drehmnn  v.  Sti/el,  41  Mo.  184;  97  Am.  Dec.  268.  For  examples  of  curative 
acts  held  valid,  see  Richman  v.  SupervUora,  77  Iowa,  513;  14  Am.  St.  Rep.  308, 
and  cases  cited  in  note.  As  to  retrospective  statutes  curing  defects  in  ]e;^al 
proceedings,  see  note  to  State  v.  Torinus,  37  Am.  Rep.  397-399.  The  legis- 
lature may,  by  a  subsequent  statute,  cure  a  mere  irregularity  in  a  proceed- 
ing, if  it  could  have  dispensed  with  it  by  a  prior  statute;  but  it  has  no  power, 
by  a  subsequent  curative  statute,  to  remedy  a  jurisdictional  defect,  or  one 
which  goes  to  the  substance  of  a  vested  right:  Maguiar  v.  Henry,  84  Ky.  1; 
4  Am.  St.  Rep.  182.  But  a  statute  retrospective  as  well  as  prospective  in 
its  operation,  legalizing  the  sole  deeds  of  married  women  executed  in  good 
faith  after  the  judgment  of  divorce  in  certain  cases,  although  defective  ser- 
vice of  process  may  havu  rendered  the  judgment  invalid  in  fact  for  want  ol 
jurisdiction,  is  valid  and  constitutional,  and  such  deed,  exeouted  in  a  oaM 
provided  for  by  the  statute,  conveys  a  good  title:   Wiaiar  t.  FotUr^  4&  Miaa. 
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484;  24  Am.  St.  Rep.  241.  An  act  that  removes  an  impsdiment,  and  allows 
a  contract  to  be  enforced,  although  retrospective,  ia  not  unconstitutional: 
Blealcney  v.  Farmers'  etc.  Bank,  17  Serg.  &  R.  64;  17  Am.  Dec.  635.  See  fur- 
ther, note  to  Whitney  v.  Pittsburgh,  in/ra. 


Whitney  v.  City  of  Pittsburgh. 

[147  Pennsylvania  State,  851.] 

OOMSTITUTIONAIi    LaW  —  REMEDIAL    LEGISLATION    IN    ReSPECT   TO    StREET* 

WORK.  —  When  street-improvement  work  has  been  done  under  a  void 
■tatute,  and  the  property  owners  have  received  the  benefit,  a  subsequent 
statute  providing  for  the  payment  for  the  work  by  assessment,  and  broad 
enough  in  its  terms  to  cure  such  defects  as  a  failure  to  secure  the  con- 
sent of  a  majority  of  such  property  owners,  as  required  by  the  void  act, 
and  the  inclusion  in  the  proceedings  of  the  contract  for  the  setting  of 
curbstones,  thus  legalizing  what  the  state  might  previously  have  or- 
dered, is  constitutional  and  valid. 

Johns  McCleave,  J.  M.  Swearingen,  and  C.  A.  O^Brien,  for 
the  appellant. 

D.  T.  Watson,  W.  C.  Moreland,  T.  D.  Camahan,  and  J.  H, 
White,  for  the  appellees. 

Per  Curiam.  The  bill  filed  in  this  case  is  similar  in  many 
respects  to  the  one  in  Donley  v.  City  of  Pittsburgh,  147  Pa.  St. 
848;  ante,  p.  738.  It  includes,  however,  the  contractors  em- 
ployed by  the  city,  and  has  reference  to  the  grading,  paving, 
and  curbing  of  Centre  Avenue  from  Soho  Street  to  Highland 
Avenue.  It  also  avers  that  section  11  of  the  act  of  April  1, 
1868  (P.  L.  567),  required  a  petition  of  the  owners  of  a  ma- 
jority in  interest  of  property  abutting  on  the  street  before  such 
an  improvement  could  be  made  in  that  territory,  and  that  no 
such  petition  was  obtained.  It  also  avers  that,  under  the  acts 
just  referred  to,  the  city  was  precluded  from  including  in  the 
ordinance  and  contract  the  setting  of  curbstones. 

Assuming  these  objections  to  be  well  taken,  we  are  of  opin- 
ion that  the  act  of  1891  is  broad  enough  in  its  terms  to  cure 
these  defects.  Tiie  most  that  can  be  said  is,  that  the  work 
referred  to  was  done  without  lawful  authority,  and  this  is  the 
defect  which  the  act  was  intended  to  cure. 

The  decree  is  affirmed,  and  the  appeal  dismissed,  at  the  costs 
of  the  appellant.  

Statutes.  —  Remedial  Legislation:  See  note  to  Donley  r.  OUy  qf  Pitis- 
htrgh,  ante,  p.  739.  Legislative  acts  validating  invalid  contracts  are  con- 
■kitutional,  —  such  acts,  that  is  to  say,  as  go  no  further  than  to  bind  a  party 
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by  a  contract  which  he  has  attempted  to  enter  into,  but  which  was  invalid 
by  reason  of  some  personal  inability  on  his  part  to  make  it,  or  through  ne- 
glect of  some  legal  formality,  or  in  consequence  of  some  ingredient  in  the 
contract  forbidden  by  law:  Town  of  Bellevue  v.  Peacock,  89  Ky.  495;  26  Am. 
8t.  Rep.  652;  citing  with  approval  Hasbrouck  v.  Milwaukee,  13  Wis.  37;  80 
Am.  Dec.  718.  The  same  case  shows,  also,  that  this  rule  is  not  applicable, 
except  to  the  original  contracting  parties,  and  such  others  as  may  have  suo* 
•eeded  to  their  rights  with  no  greater  equities. 


Vallo  v.  United  States  Express  Company. 

[147  Pennsylvania  State,  404.] 

Strkkts  —  Right  to  Usr  Sidbwalk  for  Business  Purposks.  — Occupants 
of  places  of  business  upon  a  public  street  have  a  right  to  use  the  side- 
walk  in  front  of  their  premises  in  receiving  and  sending  out  merchandise, 
but  they  must  exercise  this  right  with  a  due  regard  to  the  safety  of 
pedestrians;  and  what  is  such  reasonable  length  of  time  as  such  persons 
may  allow  their  property  to  remain  upon  the  sidewalk  without  incurring 
the  charge  of  negligence  is  for  the  jury  to  decide  under  the  circum- 
stances of  each  particular  case. 

NiGLioENCE — Proxtmatb  Causb  — Soddkn  Pekil. — When  a  person  passing 
along  a  sidewalk  in  a  city  is  so  suddenly  put  in  peril  by  seeing  a  trunk 
pitched  toward  him  from  defendant's  delivery  wagon  as  to  leave  no  time 
for  consideration  of  the  way  of  escape,  and  under  the  circumstances  it 
is  natural  for  him  to  instinctively  retreat  in  the  direction  of  an  obstruc- 
tion placed  upon  the  sidewalk  by  defendant,  and  having  his  eye  fixed 
npon  the  danger  from  which  he  is  fleeing,  he  falls  over  such  obstruction, 
the  negligent  throwing  of  the  trunk  is  the  proximate  cause  of  the  injury. 

KsoLiaENOE  —  Sudden  Peril  —  Proximate  Cause.  —  When  a  person  has 
been  put  in  sudden  peril  by  the  negligent  act  of  another,  and  in  an  in- 
stinctive effort  to  escape  from  that  peril  falls  upon  another,  the  negli- 
gent act  is  the  proximate  cause  of  the  injury,  and  it  is  immaterial  that 
under  different  circumstances  he  might  and  ought  to  have  seen  and 
avoided  the  latter  danger. 

OoNTRiBUTORT  Negligenoe — When  QUESTION  FOR  JuRY.  —  When  a  per- 
son passing  along  a  sidewalk  in  a  city  observes  a  trunk  suddenly  pitched 
toward  him  from  defendant's  delivery  wagon,  and  in  seeking  to  avoid 
being  struck  by  the  flying  trunk,  moves  toward  the  center  of  the  side- 
walk, keeping  his  eye  on  the  trunk,  and  in  so  doing  falls  over  anoth  r 
trunk,  placed  upon  the  sidewalk  by  defendant,  thus  sustaining  injur. es 
for  which  he  seeks  to  recover,  the  question  of  his  contributory  negligence 
in  the  matter  is  for  the  jury  to  determine. 

Negligence  —  Duty  of  Person  Injured  to  Employ  Physician. — A 
person  injured  by  the  negligence  of  another  is  not  unqualifiedly  bound 
to  engage  medical  aid  and  attendance  for  such  length  of  time  as  his  in- 
juries make  necessary;  but  if  a  man  of  ordinary  prudence  would  have 
engaged  such  aid  and  attendance  more  promptly  than  the  injured  party 
did,  his  delay  in  this  regard  may  be  taken  into  consideration,  and  com* 
peusation  may  be  denied  for  damages  which  might  have  been  so  averted. 
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Trespass  for  personal  injury.  Judgment  for  plaintiff;  de- 
fendant appealed. 

John  F.  Keator  and  Charles  L.  Smyth,  for  the  appellant. 

John  F.  Lewis  and  Francis  C.  Adler,  for  the  appellee. 

Heydbick,  J.  The  right  of  occupants  of  places  of  business 
upon  a  public  street  to  use  the  sidewalk  in  front  of  their  prem- 
ises in  receiving  and  sending  out  merchandise  is  nut  ques- 
tioned. But  the  law  imposes  upon  such  persons,  as  it  does 
upon  all  others  using  the  sidewalk  for  any  other  lawful  pur- 
pose, the  duty  to  exercise  their  right  with  a  due  regard  to  the 
safety  of  pedestrians,  or,  as  was  in  substance  said  by  the 
learned  trial  judge,  in  a  reasonable  manner:  Commonwealth  v. 
Passmore,  1  Serg.  &  R.  219;  Welsh  v.  Wilson,  101  N.  Y.  254; 
54  Am.  Rep.  698.  What  is  a  reasonable  manner  must  always 
depend  upon  the  circumstances.  It  might,  and  doubtless 
would,  be  unsafe  to  leave  such  an  obstruction  as  was  de- 
scribed in  this  case  unguarded  for  a  single  moment  upon  a 
sidewalk  near  a  railway  station,  thronged  by  people  rushing  to 
and  from  trains,  while  no  inconvenience  might  be  apprehended 
from  leaving  the  same  obstruction  several  hours  upon  a  less 
frequented  street.  Hence  it  is  impossible  to  lay  down  any 
precise  rule  as  to  the  length  of  time  a  person  may  allow  his 
property  to  remain  upon  a  highway  without  incurring  the 
charge  of  negligence. 

But  the  negligence  of  the  defendant,  if  any  existed,  consisted 
not  alone  in  leaving  a  trunk,  or  small  iron  safe,  upon  the  side- 
walk five  minutes  more  or  less.  If  the  plaintiff  be  believed, 
he  was  passing  along  one  of  the  principal  thoroughfares  of  the 
city  of  Philadelphia  in  the  evening  of  July  6,  1889,  between 
the  center  of  the  sidewalk  and  the  curb,  and  when  he  came 
opposite  the  defendant's  premises,  its  servants  suddenly  pitched 
a  trunk  out  of  its  delivery  wagon  towards  him.  To  avoid  being 
struck  by  the  flying  trunk,  he  moved  towards  the  center  of  the 
sidewalk,  ''  keeping  his  eye  upon  the  trunk  while  it  was  com- 
ing," and  in  so  doing  fell  over  another  trunk,  and  thereby 
sustained  the  injuries  for  which  he  seeks  compensation. 

Whether  the  trunk  was  suddenly,  and  without  warning, 
thrown  out  of  the  delivery  wagon  at  such  time  and  in  such 
manner  as  to  imperil  the  plaintiff  was  a  controverted  question 
of  fact  which  could  be  determined  only  by  the  jury.  If  it  was 
•o  thrown,  the  defendants  were  clearly  guilty  of  negligence,  for 
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no  man  may  innocently  hurl  a  projectile  across  a  highway  upon 
which  people  are  constantly  passing. 

It  is,  however,  contended,  that  inasmuch  as  the  plaintiff 
escaped  injury  from  the  trunk  thus  recklessly  thrown  from  the 
wagon,  the  negligence  of  the  defendant  is,  at  most,  only  the 
remote  cause  of  the  injury.  This  contention  raises  the  ques- 
tion whether  the  plaintiff  was  so  suddenly  put  in  peril  as  to 
leave  no  time  for  consideration  of  the  way  of  escape,  and 
whether,  under  the  circumstances,  it  was  natural  and  probable 
that  he  would  instinctively  retreat  in  the  direction  of  the  ob- 
struction placed  by  the  defendant  upon  the  sidewalk,  and  hav- 
ing his  eye  fixed  upon  the  danger  from  which  he  was  fleeing, 
fall  over  that  obstruction.  If  such  was  the  natural  and  prob- 
able course  of  events,  the  negligent  throwing  of  the  trunk  was 
the  proximace  cause  of  the  injury:  Pittsburgh  Street  Ry  Go.  v. 
Taylor,  104  Pa.  St.  806;  49  Am.  Rep.  580.  But  whether  that 
natural  and  continuous  sequence  of  events  which  is  necessary 
to  fix  responsibility  for  an  injury  upon  the  author  of  a  negli- 
gent act  has  been  proved  is  ordinarily  a  question  for  a  jury: 
Milwaukee  etc.  Ry  Co,  v.  Kellogg,  94  U.  S.  469;  Ehrgott  v. 
Mayor  of  New  York,  96  N.  Y.  264;  48  Am.  Rep.  622;  and  there 
is  nothing  in  this  case  to  make  it  an  exception  to  the  general 
rule. 

Assuming,  as  we  must,  that  the  jury  found  that  by  reason 
of  the  sequence  of  events  already  mentioned,  the  negligent 
throwing  of  the  trunk  was  the  proximate  cause  of  the  plain- 
tiff's injury,  the  question  of  contributory  negligence  is  ne- 
cessarily eliminated.  That  finding  involves  not  only  the 
negligence  of  the  defendant,  but  a  consequent  peril,  so  sud- 
denly precipitated  upon  the  plaintiff  as  to  leave  no  time  for 
voluntary  action.  Under  such  circumstances,  it  is  believed 
no  person  has  ever  been  held  guilty  of  contributory  negligence 
because  he  did  not  choose  the  best  way  of  escape  from  the 
impending  danger.  On  the  contrary,  the  principle  to  be  ex- 
tracted from  numerous  cases  in  this  and  other  states  is,  that 
when  a  person  has  been  put  in  sudden  peril  by  the  negligent 
act  of  another,  and  in  an  instinctive  effort  to  escape  from  that 
peril  falls  upon  another,  it  is  immaterial  whether,  under  dif- 
ferent circumstances  he  might  and  ought  to  have  seen  and 
avoided  the  latter  danger.  This  being  the  settled  law,  it  is 
difficult  to  understand  why  greater  circumspection  in  the 
presence  of  a  danger  that  could  not  be  anticipated  should  be 
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required  of  a  man  having  but  one  eye  than  from  the  less  un- 
fortunate. 

By  its  sixth  point  the  defendant  requested  the  court  beloW 
to  charge  the  jury  that  the  plaintiff  was  unqualifiedly  bound 
to  engage  medical  aid  and  attention  for  such  length  of  time  as 
Ills  injuries  made  necessary.  To  have  so  charged  would  have 
been  manifest  error.  It  would  have  required  the  plaintiff  to 
have  exercised  greater  care  in  mitigating  the  consequences  of 
an  injury  already  inflicted  than  the  law  requires  in  the  first 
instance  to  avoid  the  injury.  The  utmost  the  defendant  could 
"wilh  propriety  have  asked  was,  that  if  a  roan  of  ordinary 
prudence  would  under  the  like  circumstances  have  engaged 
medical  aid  and  attention  more  promptly  than  the  plaintiff  did, 
his  delay  in  that  regard  should  be  taken  into  consideration, 
and  no  compensation  allowed  for  any  damages  that  might  have 
been  so  averted.  But  as  no  such  instruction  was  asked,  we 
are  not  called  upon  to  express  an  opinion  as  to  whether  it 
ought  to  have  been  given. 

The  fifth  assignment  of  error  was  not  pressed.  As  to  the 
sixth  and  seventh  assignments,  it  is  enough  to  say  that  the 
only  remedy  for  an  excessive  verdict  is  a  motion  for  a  new 
trial,  and  that  the  refusal  of  such  trial  is  not  assignable  as 
error. 

The  judgment  is  aflfirmed. 

Paxson,  C.  J.  (dissenting).  I  am  of  opinion  that  the  plain- 
tiff was  negligent,  and  that  the  defendant  was  not.  The  case 
was  this:  The  defendant's  employees  were  unloading  an  ex- 
press wagon  in  front  of  its  office  on  Chestnut  Street.  The 
plaintiff  alleges  that  one  of  the  men  was  about  to  throw  a 
trunk  upon  the  pavement,  but  there  is  no  allegation  that  he 
was  struck  or  in  danger  of  being  struck  by  it.  While  watch- 
ing this  operation,  he  stumbled  over  a  small  express  safe 
lying  on  the  pavement.  This  occurred  in  the  full  blaze  of 
an  electric  light.  Tiiis  accident  was,  in  my  opinion,  plainly 
the  result  of  his  own  negligence,  and  fully  justified  the  remark 
of  a  person  who  was  passing  at  the  time:  "That  man  would 
fall  over  a  house."  For  the  reasons  thus  briefly  stated,  I  dis- 
sent from  this  judgment. 

Highways,  Right  of  ABairiNG  Owner  to  Use  of.  — Right  of  owner  of 
land  abutting  on  public  highway  to  use  a  portion  of  highway  in  a  reasonable 
manner  for  special  purposes  is  not  subservient  to  the  right  of  the  traveling 
public,  and  its  exercise  without  negligence  imposes  no  liability:  Horth  Man- 
heim  Towrulup  v.  Arnold,  119  Pa.  St.  380;  4  Am.  St.  Rep.  660. 
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Nkgitoence—  Acts  dose  ik  an  Emergency.  — The  law  does  not  require 
tliat  a  person  who  is  surprised  or  confused  by  a  sudden  danger  should  act  or 
1)0  judged  according  to  any  fixed  rule:  Duame  v.  Chiaigo  etc.  R'y  Co.,  72  Wis. 
623;  7  Am.  St.  Rep.  879;  Southioest  Improvement  Co.  v.  Smkli,  85  Va.  306;  17 
Am.  St.  Rep.  59.  But  the  rule  that  a  person  in  a  position  of  danger  is  not 
responsible  for  a  mistake  of  judgment  in  getting  out  of  it,  is  subject  to  the 
qualification  thit  he  must  have  got  into  danger  without  negligence  or  fault 
of  his  own:  Aiken  v.  Pennsylvania  R.  R.  Co.,  130  Pa.  St.  380;  17  Am.  St.  Rep. 
775. 

Contributory  Negligenck,  when  a  Question  for  the  Jury.  — If  the 
circutiistauces  are  such  that  reasonable  minds  might  draw  dififerent  concla- 
sions,  the  plaintiff  is  entitled  to  go  to  the  jury  upon  the  facts:  Mynning  v. 
Detroit  etc.  R.  R.  Co.,  64  Midi.  93;  8  Am.  St.  Rep.  804;  Nugent  v.  Boston  etc. 
R.  R.,  80  Me.  G2;  6  Am.  St.  Rep.  151;  Weber  v.  Katmix  City  Cable  R'y  Co., 
100  Mo.  194;  18  Am.  St.  Rep.  541;  Adams  v.  Iron  Cliffs  Co.,  78  Mich.  271; 
IS  Am.  St.  Rep.  441;  Deans  v.  Wilmington  etc.  R.  R.  Co.,  107  N.  C.  686;  22 
Am.  St.  Rep.  90i',  and  note  citing  many  cases;  Rottx  v.  Blodgett  etc.  Lumber 
Co.,  85  Mieh.  519;  24  Am.  St.  Rep.  102;  Roddy  v.  Missouri  Pacific  R'y  Co., 
104  Mo.  234;  24  Am.  St.  Rep.  333;  Mathews  v.  Cedar  Rapids,  80  Iowa,  459; 
20  Am.  St.  Rep.  436. 

CoNTKiBuroRY  Negligence  —  Rejection  of  Medical  Advice. — Where 
death  has  been  occasioned  by  negligence,  the  administrator  of  the  decedent 
cannot  be  precluded  from  recovering,  as  a  matter  of  law,  because  he  rejected 
the  advice  of  his  physician,  and  refused  to  submit  his  limb  to  amputation, 
when  it  appears  that  the  question  of  whether  the  death  was  due  to  the  re- 
jection of  such  advice  was  properly  submitted  to  the  jury,  and  answered  bj 
their  verdict  in  favor  of  the  plaintiff:  Sullivan  v.  Tioga  R'y  Co.,  112  N.  Y. 
643;  8  Am.  St.  Rep.  793. 
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[117  Pennsylvania  Statb,  475] 

Master  and  Servant  —  Risks  Assumed  by  Servant. — An  employee 
will  be  deemed  to  have  assumed  all  risks  naturally  and  reasonably  in« 
cident  to  his  employment,  and  to  have  notice  of  all  risks  which,  to  a 
person  of  his  experience  and  understanding,  are,  or  ought  to  be,  opea 
and  obvious. 

Master  and  Servant  —  Risks  of  Employment  —  Fumes  of  Nitrio  Acid. 
—  There  is  nothing  in  the  employment  of  a  common  laborer  that  pre- 
supposes any  scientific  knowledge  of  the  property  of  acids,  or  that 
poisonous  fumes  are  likely  to  be  evolved  in  a  manufacturing  process  in 
which  nitric  acid  is  used,  although  such  fumes  are  perceptible  to  the 
senses.  Hence  it  is  not  presumed  that  such  laborer  either  possesses  or 
professes  such  knowledge,  and  without  some  such  previous  knowledge, 
the  danger  from  exposure  to  such  fumes  is  not  open  and  obvious,  and 
such  laborer  cannot  be  deemed  to  have  assumed  such  risk,  unknown  to 
him,  tlioucrli  naturally  and  reasonably  incident  to  his  employment. 

MASrKK    AND    SkKVANT  —  DUTY     OF    MaSTER   TO    PROVIDE    FOR   AND   WaRM 

Sekvant.  —  An  employer  is  bound  to  exercise  reasonable  precaution 
against  injury  to  hia  employees,  while  in  his  service  and  obeying  hia 
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orders.  He  must  provide  suitable  instruments  and  means  with  which 
to  carry  on  the  business  which  he  sets  them  to  do,  and  must  warn  them 
of  all  dangers  to  wliicii  they  will  be  exposed  in  the  course  of  their  em* 
ploynient,  except  those  which  the  employee  may  be  deemed  to  have 
foreseen  as  necessarily  incidental  to  his  employment,  or  which  may  be 
open  and  obvious  to  a  person  of  liis  experience  and  understanding,  or 
such  as  the  employer  cannot  be  deemed  to  have  foreseen. 

Master  and  Skevant.  —  Employer  will  bk  Presumed  to  be  Familiab 
WITH  Dangers,  latent  as  well  as  patent,  ordinarily  accompanying  the 
business  in  which  he  is  engaged. 

Master  and  Servant  —  Risk  of  Employmbnt  —  Neqligenck,  when 
Question  of  Fact.  — When,  in  an  action  to  recover  for  injuries  sus- 
tained by  inhaling  fumes  of  nitric  acid,  the  proof  shows  that  plaintiflf 
was  employed  as  an  outside  common  laborer,  but  was  ordered  by  hia 
employer  to  do  inside  work  in  connection  with  a  mauufacturiag  process 
in  which  nitric  acid  was  used,  evolving  poisonous  fumes,  of  which  defend- 
ant had  knowledge  and  had  warned  other  workmen,  but  the  evidence  is 
conflicting  as  to  whether  or  not  plaintifif's  injnry  could  have  been  caused 
by  such  fumes,  and  as  to  whether  or  not  he  knew  or  had  been  warned 
that  they  were  d  ingerous,  the  question  of  negligence,  both  on  the  part 
of  plaintiff  and  defendant,  should  be  submitted  to  the  jury  for  deter- 
mination. 

Master  and  Servant  —  Risks  of  Employment.  —  When  a  servant,  sus- 
pecting a  danger  not  necessarily  incident  to  his  employment,  complains 
thereof  to  his  master,  who  assures  him  that  he  is  in  no  danger,  he  has  a 
right  to  rely  upon  that  assurance;  and  if  he  is  subsequently  injured  by 
the  danger  complained  of,  he  cannot  be  deemed  to  be  guilty  of  contrib* 
utory  negligence. 

Silas  W.  Pettit  and  John  R.  Read,  for  the  appellant. 

John  G.  Johnson,  Lincoln  L.  Eyre,  and  B.  F.  Hughes,  for  the 

appellee. 

Heydrick,  J.  The  several  assignments  of  error  in  this  case, 
except  the  fourth,  raise  the  question  whether  there  was  any 
evidence  which  ought  to  have  been  submitted  to  the  jury. 

According  to  the  appellant's  statement,  it  is  engaged  in  the 
manufacture  of  a  dye-stuff  called  dinitro-benzole,  which  is  made 
by  putting  liquid  nitro-benzole  into  a  receiver,  and  pouring 
nitric  acid  and  sulphuric  acid  into  it  and  mixing  them,  in 
which  process  heat  is  produced  by  chemical  action.  The  liquid 
is  then  allowed  to  cool,  when  the  dinitro-benzole  settles  to  the 
bottom,  and  is  separated  from  the  acids  as  far  as  practicable- 
and  then  subjected  to  another  process  in  which  heat  is  mechan- 
ically applied. 

The  testimony  on  the  part  of  the  plaintiflf,  if  believed, 
showed  that  he  was  a  common  laborer;  that  he  had  been  em- 
ployed by  the  defendant  occasionally,  prior  to  the  injury  com- 
plained of,  to  do  such  work,  outside  of  the  establishment,  as 
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unloading  boats,  hauling  barrels,  and  digging;  that  on  the 
29th  of  August,  1889,  he  was  re-employed  and  set  to  work  at 
some  common  labor  as  before,  but  soon  after  ordered  to  do 
some  work  in  connection  with  the  process  of  making  dinitro- 
bcMzole;  that  poisonous  fumes  were  evolved  by  that  process, 
which  he  inlialed;  that,  experiencing  discomfort  therefrom, 
he  left  the  work,  declaring  that  he  "could  not  stand  it";  that 
the  defendant's  superintendent  assured  him  that  the  fumes 
would  not  hurt  him,  and  ordered  him  to  return  to  his  work; 
that,  relying  upon  the  superintendent's  assurance,  he  obeyed 
his  order,  but  in  a  few  hours  became  so  sick  that  he  was 
obliged  to  go  home,  and  was  thereafter  under  a  physician's  care 
several  months;  and  that  he  had  no  previous  knowledge  of 
the  dangers  to  which  he  was  exposed,  and  was  not  warned  of 
them  by  his  employer.  The  testimony  of  his  physician,  as 
well  as  that  of  three  experts  called  by  him,  strongly  tended 
to  show  that  his  sickness  was  the  result  of  inhaling  the  fumes 
evolved  in  the  manufacture  of  dinitro-benzole.  There  was  also 
testimony  tending  to  show  that  the  defendant  knew  that  these 
fumes  were  poisonous,  and  had  previously  so  warned  at  least 
one  other  workman. 

It  is  a  well-settled  rule  of  law  that  an  employee  will  be 
deemed  to  have  assumed  all  the  risks  naturally  and  reason- 
ably incident  to  his  employment,  and  to  have  notice  of  all 
risks  which,  to  a  person  of  his  experience  and  understanding, 
are,  or  ought  to  be,  open  and  obvious.  This  is  a  reasonable 
rule;  for  wlien  a  man  seeks  employment  in  any  particular 
department  of  either  industrial  or  intellectual  activity,  he 
thereby  represents  himself  to  be  qualified  by  the  necessary 
experience  or  learning,  as  the  case  may  be,  for  the  performance 
of  the  duties  which  he  proposes  to  assume,  and  such  experience 
or  learning  necessarily  brings  a  knowledge  of  the  ordinary 
risks  of  the  employment.  Thus  one  who  holds  himself  out  as 
a  physician  is  deemed  to  thereby  represent  that  he  possesses 
such  learning  and  skill  as  to  reasonably  qualify  him  for  the 
duties  of  his.  profession;  and  that  learning  will  teach  him  the 
danger  of  exposure  to  contagious  and  infectious  diseases.  But 
when  the  reason  of  the  rule  fails,  the  rule  itself  ceases  to  have 
any  application.  And,  therefore,  wliile  the  physician  would  have 
no  groujid  of  complaint  if  his  liealth  sliould  be  permanently 
impaired  by  reason  of  exposure,  at,  the  call  of  a  patient,  to  a 
contagious  or  infectious  disease,  he  might  recover  dama}j;es 
for  the  slighest  injury  sufifered  in  consequence  of  a  defect  in 
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the  floor  of  the  house  which  he  was  invited  to  enter,  unknown 
to  him,  but  which  was  known,  or  ought  to  have  been  known,  to 
his  patron;  and  this  because  there  is  nothing  in  the  science 
of  medicine,  in  which  he  professes  to  be  learned,  to  aflfect  hira 
with  notice  of  the  latter  danger.  Neither  is  there  anything  in 
the  employment  of  a  common  laborer  that  presupposes  any 
scientific  knowledge,  such  as  a  knowledge  of  the  properties  of 
acids,  or  that  poisonous  fumes  are  likely  to  be  evolved  in  a 
manufacturing  process  in  which  nitric  acid  is  used;  and  for 
that  reason  the  law  does  not  presume  that  such  laborer  either 
possesses  or  professes  such  knowledge.  And  although  some 
of  the  work  required  to  be  done  in  the  manufacture  of  dinitro- 
benzole  may  be  mere  drudgery,  it  cannot  be  said  to  be  of  such 
ordinary  character  in  its  surroundings  a«  to  justify  a  pre- 
sumption that  a  common  laborer  has,  by  experience,  acquired 
a  knowledge  of  its  attendant  dangers.  Without  some  such 
previous  knowledge,  either  scientific  or  experimental,  the  dan- 
gers, if  any  there  be,  of  exposure  to  the  fumes  of  nitric  acid 
would  not  be  open  and  obvious,  and  the  laborer  could  not 
with  propriety  be  deemed  to  have  assumed  such  risks,  un- 
known to  him,  as  are  naturally  and  reasonably  incident  to  his 
employment:  Rummell  v.  Dilworthy  111  Pa.  St.  343. 

On  the  other  hand,  it  is  equally  well  settled  that  an  em- 
ployer is  bound  to  exercise  reasonable  precaution  against 
injury  to  his  employees  while  they  are  in  his  service  and 
obeying  his  orders.  Not  only  must  he  provide  suitable  im- 
plements and  means  with  which  to  carry  on  the  business 
which  he  sets  them  to  do,  but  he  must  warn  them  of  all  the 
dangers  to  which  they  will  be  exposed  in  the  course  of  their 
employment,  except  those  which  the  employee  may  be  deemed 
to  have  foreseen  as  necessarily  incidental  to  the  employment 
in  which  he  engages,  or  which  may  be  open  and  obvious  to  a 
person  of  his  experience  and  understanding,  and  except,  also, 
such  as  the  employer  cannot  be  deemed  to  have  foreseen. 
And  the  employer  will  be  presumed  to  be  familiar  with  the 
dangers,  latent  as  well  as  patent,  ordinarily  accompanying 
the  business  in  which  he  is  engaged.  Authorities  upon  these 
points  may  be  found  in  great  abundance  in  the  notes  to  sec- 
tions 185-203  of  Shearman  and  Redfield  on  Negligence. 

Keeping  these  principles  in  mind,  it  will  be  seen  that 
the  learned  court  below  could  not  have  given  binding  in- 
structions to  the  jury  to  find  for  the  defendant  without  com- 
mitting grave   error.      There   was   testimony   of    witnesses, 


March,  1892.]     Wagner  v.  Jayne  Chemical  Co.  749 

apparently  entitled  to  the  highest  respect,  tending  to  show,  or> 
the  one  hand,  that  the  fumes  of  nitric  acid  are  poisonous,  and 
on  the  other  hand,  that  they  are  not.  Thaj,  the  question  thus 
raised  was,  if  material,  properly  submitted  to  the  jury  cannot 
be  doubted.  That  it  was  material  is  shown  by  the  sharpness 
of  the  contention  over  it;  for  if  learned  gentlemen  who  have 
made  it  the  subject  of  special  study  and  investigation  cannot 
agree  whether  it  be  injurious  to  the  human  system  to  inhale 
such  fumes,  it  cannot  be  that  the  danger  of  exposure  to  them 
is  so  open  and  obvious  to  a  common  laborer  that  he  should  be 
deemed  to  have  voluntarily  assumed  the  risk  as  one  incident 
to  his  employment.  There  was  also  evidence,  possibly  open 
to  criticism,  but  which  could  not  be  withheld  from  the  jury, 
tending  to  show  that  the  defendant  had  knowledge  of  the 
dangerous  character  of  the  nitric  acid  fumes. 

The  evidence  of  contributory  negligence  coming  from  the 
plaintiff  was  not  sufficient  to  justify  the  court  in  directing  a 
verdict  against  him.  It  does  not  appear  that  when  he  quit 
work,  saying,  "I  can't  stand  this,"  he  knew,  or  had  reason 
to  believe,  that  the  fumes  would  do  him  permanent  injury. 
When  the  superintendent  assured  him  that  they  would  not 
hurt  him,  he  had  a  right  to  rely  on  that  assurance,  and  return 
to  his  work:  Patterson  v.  Pittsburg  etc.  R.  R.  Co.,  76  Pa.  St. 
393.  In  Beittenmiller  v.  Bergner  etc.  Brewing  Co.,  22  Week. 
Not.  Cas.  33,  upon  which  the  defendant  relies,  the  plaintiff 
knew  the  danger  to  which  he  was  exposed;  he  had  tested  it, 
and  retreated  from  it.  The  superintendent  did  not  tell  him 
that  ammonia  would  not  hurt  him,  but,  when  directing  him 
to  return  to  work,  impliedly  admitted  the  danger,  by  saying 
that  the  ammonia  was  not  then  so  bad.  The  statement  was 
not  true,  and  the  moment  the  plaintiff  entered  the  room,  that 
fact  must  have  been  so  obvious  that  it  could  not  escape  the 
attention  of  the  dullest  person,  and  therefore  when  he  con- 
tinued his  work  he  assumed  the  risk. 

The  fact  that  the  fumes  of  nitric  acid  maybe  perceptible  to 
the  senses  is  conclusive  of  nothing.  The  court  could  not  say, 
as  matter  of  law,  that  every  odor  is  a  warning  of  danger. 

The  judgment  is  affirmed. 

Master  and  Servant — Assumption  ot  Risks  bt  Sirvaht. — A  Mr- 
vant  of  sufficient  age  and  intelligence  to  anderstand  the  nature  of  the  risk* 
to  which  he  is  exposed  assumes,  for  compensation,  the  natural,  ordinarj, 
and  apparent  riska  and  perils  incident  to  the  employment:  Woi'mell  t.  Maim 
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Central  R.  R.  Co.,  79  Me.  397;  1  Ain.  St.  Rep.  321;  and  also  snch  other  risks 
«s  become  apparent  by  ordinary  observation:  Kean  v.  Detroit  etc.  Rolling 
Ainu,  66  Mich.  '277;  11  Am.  St.  Rep.  492.  Unusual  and  unreasonable  risks 
are  not  assumed,  unIess*opeu  and  visible,  and  known  to  and  comprehended 
by  the  employee:  Nixdau  v.  White  River  L.  Co.,  76  Wis.  120;  20  Am.  St. 
Rep.  29;  and  where  the  da  i.'cr  to  be  avoided  requires  a  knowledge  of  scien- 
tific facts,  or  is  the  result  of  well-known  chemical  combinations  among  well- 
educated  men,  and  the  danger  is  known  to  the  employer,  or  should  be  known 
by  him,  the  employer  will  be  responsible  to  the  servant  for  an  injury  result- 
ing therefrom,  if  he  neglects  to  notify  the  servant  thereof:  Smith  v.  Penin- 
mlar  Car  Works,  60  Mich.  501 ;  1  Am.  St.  Rep.  542.  As  to  the  effect  of  the 
master's  promise  to  remove  the  source  of  danger  upon  the  servant's  right  to 
recover,  see  extended  note  to  Out/ etc  R'y  Co.  v.  Brentford,  23  Am.  St.  Rep. 
335-388. 

Master  and  Servant  —  Dutt  of  Master  to  Warn  Servant  of  Dan- 
<3ER. — Master  must  notify  servant  of  special  risks,  in  the  employment  of 
which  the  latter  it  not  cognizant,  or  which  are  not  patent;  and  on  failure  of 
such  notice,  the  servant,  exercising  due  care  and  receiving  injury,  is  entitled 
to  recover,  when  the  master  knew,  or  ought  to  have  known,  of  such  risks: 
Wormellv.  Maine  Central  R.  R.  Co.,  79  Me.  397;  1  Am.  St.  Rep.  321 ;  unless  the 
danger  is  so  apparent  that  the  servant  will  be  bound  to  take  notice  of  it:  Louis- 
ville etc.  R'y  Co.  v.  Wrviht,  115  Ind.  378;  7  Am.  St.  Rep.  432;  Myhan  v.  Louisiana 
ttc.  Co.,  41  La.  Ann,  964;  17  Am.  St.  Rep.  436,  This  obligation  is  especially 
incumbent  on  the  master,  when  the  servant  is  inexperienced:  Smithv.  Renin' 
eular  Car  Works,  60  Mich.  501;  1  Am.  St.  Rep.  542;  Rosav.  Walker,  139 Pa.  St 
42;  23  Am.  St.  Rep.  160;  Oates  v.  State,  128  N.  Y.  221;  as,  for  example,  where 
an  employee,  who  has  previously  been  acting  in  the  capacity  of  a  common 
laborer,  is  put  in  charge  of  dangerous  machinery:  Brazil  Block  etc  Co.  v.  Oaff- 
ney,  119  Ind.  455;  12  Am.  St.  Rep.  422.  See,  generally,  notes  to  Smith  v. 
Peninsular  Car  Wo7-k<i,  1  Am.  St.  Rep.  548-550,  and  McDonald  v.  Chicago  etc 
R'y  Co.,  16  Am.  St.  Rep.  715-717. 

Master  and  Servant  —  Right  of  Servant  to  Rely  on  Exercise  of 
Care  by  Master.  —  A  servant  has  a  right  to  rely  on  the  judgment  and 
discretion  of  his  master,  and  to  assume  that  he  will  fully  perform  his  duty 
towards  him:  Little  Rock  etc.  R'y  Co.  v.  Leverelt,  48  Ark.  333;  3  Am.  St.  R«p. 
230;  Faren  v.  SelUrs,  39  La.  Ann.  1011;  4  Am.  St.  Rep.  256;  Myhan  v. 
Louisiana  etc  Co.,  41  La.  Ann.  964;  17  Am.  St.  Rep.  436.  He  need  not  set 
np  his  own  judgment  against  that  of  his  superiors,  but  may  rely  upon 
their  advice,  and  still  more  upon  their  orders,  notwithstanding  many  mi8< 
givings  of  his  own:  Harrison  v.  Detroit  etc  R.  S.  Co.,  79  Mich.  409;  19 
Am.  St.  Rep.  180.  See  also  the  extended  note  on  this  subject  which  is  ap* 
pended  to  Shortel  v.  8t.  Joseph,  24  Am.  St  Rep.  320-323i, 
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German-Amertoan  Title  and  Trust  Company  v. 
Shallcross. 

[147  Pennsylvania  State,  485.] 

JCDOMENT  IN    EQUITABLE   EjEClMBNT    13  OoNCHJSIVK    NOT  ONLY  as  to  the 

title  of  the  land  ia  suit,  bu>t  it  has  all  the  conclusiveness  of  a  decree  in 
chancery  as  to  every  other  matter  litigated  in  that  action. 

Judgment  —  Evidence  to  Show  What  was  Litigated. — When  the  record 
of  a  judgment  in  equitable  ejectment  is  general,  extrinsic  evidence  ia  ad- 
missible to  prove  what  particular  matters  were  litigated. 

Judgment  in  Equitable  Ejectment  —  Evidence  as  to  Matters  Liti- 
gated.  —  On  the  trial  of  a  bill  ia  equity  to  compel  the  satisfaction  of  a 
mortgage  and  judgment  and  the  extinguishment  of  ground-rent,  ex* 
trinsic  evidence  is  admissible  to  prove  that  in  a  prior  action  of  equitable 
ejectment  between  the  same  parties  the  defendant  was  given  credit  for 
such  mortgage,  judgment,  and  ground-rent,  if  the  judgment  therein  is 
■o  general  as  not  to  show  what  particular  matters  were  litigated. 

Jurisdiction  to  Compel  Satisfaction  of  MoBroAas. — In  an  action  of 
equitable  ejectmant,  the  comnon-law  side  of  the  court  has  no  jurisdic« 
tion  to  compel  the  defendant  therein  to  satisfy  a  mortgage  for  which  he 
has  received  credit.     The  only  remedy  is  by  bill  in  equity. 

Bill  in  equity  by  the  German-American  Title  and  Trust 
Company,  as  committee  of  F.  Mawhinney,  against  Ida  V.  Shall- 
cross and  Lewis  Stover,  executors  of  Lewis  Shallcross,  to  com- 
pel the  satisfaction  of  certain  mortgages  and  a  judgment,  and 
extinguishment  of  ground-rents.  Mawhinney's  land  was 
about  to  be  sold  at  sheriflTs  sale  to  satisfy  a  judgment  against 
him,  when  Lewis  Shallcross  advised  him  to  let  the  sale  goon, 
promising  to  purchase  the  property  for  him.  This  Shallcross 
did,  thus  obtaining  the  legal  title  for  a  nominal  sum.  Ma- 
whinney also  executed  certain  mortgages  on  the  land  to  Shall- 
cross, who  also  held  assignments  for  the  ground-rents  thereon. 
Mawhinney  then  brought  an  action  of  equitable  ejectment 
against  Shallcross  for  the  land,  and  recovered  a  verdict  and 
judgment,  conditioned  that  he  pay  to  the  latter  the  sum  of 
$2,293.02.  He  paid  Shallcross  the  amount  of  such  verdict, 
and  was  put  into  possession  of  the  land,  but  Shallcross  re- 
fused to  satisfy  the  judgment  and  mortgages  of  record,  or  to 
extinguish  the  ground-rents,  and  threatened  to  proceed  upon 
the  same  and  enforce  payment  thereof.  Hence  this  bill,  pray- 
ing that  defendants  be  restrained  from  transferring  said  mort- 
gngcs,  ground-rents,  and  judgment,  and  from  maintaining  any 
proceeding  thereunder,  and  for  a  decree  ordering  defendants 
to  satisfy  said  judgment  and  mortgages  of  record,  and  execute 
dcods  of  extinguishment  for  said  ground-rents.  Bill  dis- 
missed.    Plaintiff  appealed. 
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William  H.  StaaJce,  for  the  appellant. 
Lewis  Stover^  for  the  appellees. 

Heydrick,  J.  At  a  very  early  date  resort  was  had,  in 
Pennsylvania,  to  the  action  of  ejectment  as  a  remedy  for  the 
enforcement  of  equitable  rights  in  respect  to  real  estate.  This 
was  a  necessity,  as  has  been  frequently  said,  growing  out  of  the 
want  of  a  court  of  chancery,  or  the  possession  by  the  common- 
law  courts  of  such  equitable  jurisdiction  as  has  since  been  con- 
ferred upon  them.  But  although  it  was  broadly  declared  in 
Peebles  v.  Reading,  8  Serg.  &  R.  484,  that  wherever  chancery 
would  execute  a  trust  or  decree  a  conveyance,  the  courts  of 
this  state,  by  the  instrumentality  of  a  jury,  would  direct  a 
recovery  in  ejectment,  it  was  not  until  the  announcement  of 
the  judgment  in  Seitzinger  v.  Ridgway^  9  Watts,  496,  that  the 
true  character  of  the  action  when  employed  as  an  equitable 
remedy  was  fully  understood.  The  point  actually  decided  in 
the  latter  case  was,  that  one  verdict  and  judgment  in  an 
equitable  ejectment  was  conclusive  as  to  the  title,  but  the 
reasoning  upon  which  that  decision  was  based  proved  that 
Buch  judgment  has  all  the  conclusiveness  of  a  decree  in  chan- 
cery as  to  every  other  matter  litigated.  This  is  a  legitimate 
result  of  the  substitution  of  the  common-law  action  for  a  bill 
in  equity. 

Now,  if  Francis  Mawhinney,  instead  of  bringing  his  action 
of  ejectment  in  the  common  pleas  No.  1  of  Philadelphia,  had 
filed  a  bill  in  equity,  averring  that  when  his  property  was 
about  to  be  sold  by  the  sheriff  he  applied  to  Shallcross  for 
counsel  and  assistance;  that  Shallcross  advised  him  to  let 
the  sale  go  on,  and  promised  to  purchase  the  property  for  him; 
that,  relying  upon  such  advice  and  promise,  he  made  no  fur- 
ther effort  to  save  it,  but  permitted  Shallcross  to  obtain  the 
legal  title  for  a  nominal  sum;  and  that  the  rents  and  profits 
had  reimbursed  Shallcross  for  his  outlay  and  trouble;  and  if 
the  latter  had  answered,  admitting  all  the  averments  of  the  bill, 
except  that  he  had  been  fully  reimbursed,  and  averring  that  he 
had  paid  out  in  ease  of  the  estate  moneys  in  excess  of  the  rents 
received,  —  it  cannot  be  doubted  that  it  would  have  been  de- 
creed, among  other  things,  that  an  account  be  taken  of  the  rents 
so  received,  and  of  the  moneys  so  paid  out,  and  that  the  balance, 
whichever  way  it  might  have  been  found,  would  have  been  de- 
creed to  be  paid  by  the  party  against  whom  it  was  found  to 
the  other.     And  it  is  as  little  to  be  doubted  that  the  decree 
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80  made  would  have  been, alike  conclusive  as  to  the  rents  re- 
ceived and  as  to  amounts  paid  out  in  ease  of  the  estate,  so  that 
neither  party  could  in  any  future  action  call  the  other  to  ac- 
count in  respect  to  any  of  the  matters  so  adjudicated.  T« 
state  this  proposition  is  to  call  to  mind  the  rule  tersely  ex- 
pressed by  Chief  Justice  De  Grey  in  Duchess  of  Kingston't 
Case,  2  Smith's  Lead.  Cas.  784,  in  respect  to  the  conclusive- 
ness of  judgments  as  evidence,  because  the  decree  as  to  the 
balance  would  have  been  directly  upon  the  amount  of  rents 
received  and  the  amount  of  money  paid  out.  And  it  could 
not  have  affected  the  conclusiveness  of  the  decree  in  this  re- 
spect if  the  defendant  had  ineffectually  denied  the  trust,  to 
enforce  which  the  suit  was  brought,  and  at  the  same  time 
averred  the  expenditure  of  money  for  the  benefit  of  the  estate. 
Such  denial  might  have  cost  him  the  loss  of  credit  for  all 
betterments,  at  least,  if  the  cause  had  been  decided  by  a 
chancellor  less  benevolent  than  the  learned  judge  before  whom 
the  ejectment  was  tried,  as  may  be  inferred  from  Bleakley*t 
Appeal,  66  Pa.  St.  187;  a  fortiori  it  could  not  have  put  him  in 
a  better  position  in  respect  to  the  matters  litigated  than  h* 
would  have  occupied  if  he  had  frankly  admitted  the  trust. 

Now,  what  might  have  been  done  in  the  equity  side  of  the 
court  is  precisely  what  was  accomplished  by  the  action  of 
ejectment.  The  record  does  not  indeed  show  that  the  sum 
adjudged  to  be  paid  by  the  plaintiff  to  the  defendant  as  a  con- 
dition precedent  to  the  recovery  of  the  land  was  the  result  of 
an  accounting  in  respect  to  the  rents  received  and  disburse- 
ments made  by  the  defendant,  as  it  would  have  shown  if  the 
proceeding  had  been  by  bill  in  equity.  But  this  is  immaterial; 
for  whenever  a  record  is  general,  —  that  is  to  say,  when  it  does 
not  show  what  particular  matters  were  litigated,  —  it  is  compe- 
tent to  show  by  extrinsic  evidence  what  those  matters  were: 
Meyers  v.  Hill,  46  Pa.  St.  9;  Treftz  v.  Pitts,  74  Pa.  St.  343. 
This  was  done,  in  the  present  case,  and  the  master  found  that 
the  defendant  gave  in  evidence,  at  the  trial  of  the  ejectment, 
the  several  bonds,  mortgages,  and  ground  rents  whicli  are  the 
subject  of  the  jivesent  controversy  "for  the  purpose  of  receiv- 
ing credit  therefor  in  the  amount  of  the  conditional  verdict  in 
case  the  jury  should  decide  the  main  issue  in  favor  of  the 
plaintiff."  He  could  not  have  found  otherwise  from  the  evi- 
dence before  him.  The  testimony  of  Judge  Biddle,  before 
whom  the  cause  was  tried,  of  Mr.  Dougherty,  who  was  counsel 

for  the  plaintiff,  of  the  plaintiff's  son,  and  of  several  of  th* 
Am.  St.  Kar..  Vou  XXX.— 48 
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jurors,  and'  the  stenographic  report  of  the  former  trial,  prove 
beyond  controversy  that  the  defendant  not  only  gave  these 
bonds,  mortgages,  and  ground-rents  in  evidence,  but  that  he 
presented  to,  aad  under  the  direction  of  the  court  sent  out 
with,  the  jury  a  "statement  of  the  cost  of  the  properties,"  in 
which  the  mortgages  and  ground-rents  were  included,  along 
with  such  other  items  as  purchase-money  paid  to  the  sheriff, 
taxes,  and  improvements,  and  that  the  trial  judge  instructed 
the  jury  that  they  should  give  the  defendant  credit  for  the 
different  sums  included  therein,  if  they  found  for  the  plaintiff 
as  to  the  land.  The  jury  having  found  "for  the  plaintiff  on 
his  tendering  to  Shallcross  the  sum  of  $2,293.02,"  it  is  further 
significant  of  what  was  thereby  adjudicated  that  there  does 
not  appear  to  have  been  any  evidence  to  justify  the  condition 
annexed  to  the  verdict,  except  the  statement  referred  to,  and 
the  evidence  by  which  it  was  verified;  that  no  distinction  was 
made  in  the  statement  or  charge  of  the  court  between  the 
mortgages  and  ground-rents,  and  the  other  items  of  "the  cost 
of  the  properties";  and  that  when  the  defendant  offered  in 
evidence  an  assignment  to  himself  of  the  ground-rents,  he  ex- 
pressly offered  it  as  "an  extinguishment"  of  the  ground-rent. 
The  conclusion  is  therefore  irresistible,  that  the  defendant 
elected  to  treat  the  ground-rents  and  mortgages  as  merged  in 
the  legal  estate  acquired  by  him  at  the  sheriff's  sale,  and 
claim  the  money  invested  in  them  as  so  much  money  paid 
out  by  him  in  ease  of  the  estate  which  he  would  be  entitled  to 
recover  before  he  should  be  required  to  restore  possession  to 
his  cestui  que  trust.  The  verdict  and  judgment  in  the  action 
of  ejectment  must  therefore  be  treated  as  an  adjudication  that 
the  ground-rents  and  mortgages  were  merged,  and  that  there 
was  due  to  the  defendant  from  the  plaintiff  the  sum  of 
$2,293.02  as  the  result  of  an  accounting  in  respect  to  the 
rents  received  and  the  several  items  contained  in  the  plain- 
tiff's "  statement  of  the  cost  of  the  properties."  The  plaintiff 
having  paid  that  sum,  it  was  the  duty  of  the  defendant  to 
satisfy  the  mortgages  of  record,  and  execute  and  deliver  deeds 
of  extinguishment  of  the  ground-rents.  But  the  common-law 
side  of  the  court  has  no  appropriate  process  by  which  it  can 
enforce  such  duty,  and  hence  the  discharge  of  the  rule  granted 
in  the  ejectment  suit  for  that  purpose  was  conclusive  of  noth- 
ing. This  bill  was  the  proper  remedy:  Treftz  v.  King,  74 
Pa.  St.  350. 

The  liability  of  the  defendant  to  account  in  this  suit  for  the 
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rents  received  by  him  subsequent  to  the  trial  of  the  ejectment 
not  being  controverted,  the  finding  of  the  master  upon  that 
branch  of  the  case  requires  no  discussion. 

Tlie  decree  of  the  court  below  is  reversed,  at  the  costs  of  the 
appellee;  the  bill  of  the  plaintiff  is  reinstated,  and  the  record 
is  remitted,  with  instructions  to  the  court  below  to  enter  a 
decree  granting  the  relief  recommended  by  the  master. 


Judgment,  Conclusivene33  of. — Before  a  judgment  in  one  action  can 
operate  as  a  bar  to  another,  it  must  appear  by  the  record  or  by  extrinsic  evi» 
dence  that  the  precise  question  involved  in  the  second  action  was  raised  and 
determined  in  the  first:  Bell  v.  Meriifiekl,  109  N.  Y.  202;  4  Am.  St.  Rep. 
436.  When  a  judgment  is  used  in  pleading  as  a  technical  estoppel,  or  is  re- 
lied on  by  way  of  evidence  as  conclusive  per  se,  it  must  appear  by  the  record 
of  the  prior  suit,  or  by  evidence  aliunde  consistent  therewith,  that  it  was  be- 
tween the  same  parties,  and  that  the  particular  controversy  sought  to  be 
concluded  was  necessarily  tried  and  determined:  Hcunea  v.  Flinn,  26  Neb. 
liSO;  18  Am.  St.  Rep.  785.  A  judgment  is  conclusive,  not  only  as  to  the  sub* 
ject-iiiatter  of  the  suit,  but  as  to  all  other  suits,  which,  though  concerning 
other  subject-matter,  involve  the  same  question  as  that  in  controversy:  Hunt- 
ley V.  Holt,  59  Conn.  102;  21  Am.  St.  Rep.  71;  and  as  to  every  other  matter 
which  the  parties  might  have  litigated  as  incident  to  or  essentially  connected 
with  the  subject-matter  of  the  litigation,  whether  the  same,  as  a  matter  of  fact^ 
were  or  were  not  considereil:  Denver  City  Irr.  etc.  Co,  v.  Middaugh,  12  Col. 
434;  13  Am.  St.  Rep.  234;  Hohhy  v.  BitncJi,  83  Ga.  1;  20  Am.  St.  Rep.  301; 
Lorillard  v.  Clyde,  122  N.  Y.  41;  19  Am.  St.  Rep.  470.  Nor  is  it  necessary 
to  the  conclusiveness  of  a  former  judgment  that  issue  should  have  been  taken 
upon  the  precise  point  controverted  in  the  second  action.  Whatever  is  ne- 
cessarily implied  in  the  former  decision  is,  for  the  purposes  of  estoppel, 
deemed  to  have  been  actually  decided:  Hunlley  v.  Holt,  59  Conn.  102;  21 
Am.  St.  Rep.  71.  Thus  where,  in  a  former  suit,  in  which  an  issue  wa» 
raised  as  to  the  validity  of  a  deed  of  trust  as  a  lien  on  certain  land,  the  de- 
cree rendered,  ascertained,  and  aJ judged  the  several  specitio  interests  of  the 
parties  in  such  a  manner  as,  in  etfect,  to  eliminate  the  lien  of  the  deed  of 
trust,  the  decree  is  conclusive  as  to  the  extinguishment  of  the  lien:  Ifave  v. 
Adtims,  107  Mo.  414;  28  Am.  St.  Rep.  421.  As  to  the  conclusiveness  of  a 
judgineiit  in  ejectment,  see  note  to  Caperton  v.  Schmidt,  85  Am.  Dec.  208-211, 

Judgments,  Parol  Evidence  as  to. — Parol  evidence  is  admissible, 
when  a  jadgment  is  general,  to  show  what  has  been  tried  and  determined 
thereby:  Estill  v.  Taul,  2  Yerg.  4(56;  24  Am.  Dec.  498;  Warwick  v.  Under- 
wood, 3  Head,  238;  75  Am.  Dec.  767;  Doty  v.  Brown,  4  N.  Y.  71;  53  Am. 
Dec.  350;  Wood  v.  Jackson,  8  Wend.  9;  22  Am.  Dec  603;  Black  v.  Miller, 
75  Mich.  323;  Buckinjhams  Appeal,  60  Conn.  143.  Thus  when  a  judg- 
meiit  entered  upon  an  oral  agreement  to  compromise  fails  to  embody  the 
agreement,  or  to  recite  that  it  was  rendered  in  accordance  with  an  agreement, 
parol  evidence  of  such  oral  agreement  is  admissible  in  a  suit  to  recover  dam- 
ages for  a  breach  of  the  compromise  contract:  East  Line  etc,  R.  R.  Co.  v.  Scott, 
72  Tex.  70;  13  Am.  St.  Rep.  758.  Where,  however,  a  decree  did  not  show 
tlie  facts  upon  which  it  was  based,  but  the  opinion  of  the  court  stated  them, 
it  was  held  that  the  opinion  was  inadmissible  as  not  being  ia  itseli  evidenoei 
Buckingham's  Appeal,  60  Conn.  143. 
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Malioioits  Prosecution  —  Want  of  Malice.  —  PlaintifFin  malicious  proa- 
ecation  is  not  entitled  to  recover  when  his  own  evidence  shows  tliat  his 
arrest  was  caused  by  the  police  alone,  and  for  the  purpose  of  discovering 
the  perpetrators  of  a  series  of  crimes  against  the  defendant,  thus  bhow* 
ing  an  entire  want  of  malice  on  the  part  of  the  latter. 

Malicious  PRoeEcunoN  —  Want  of  Malice.  —  Defendant  in  an  action  for 
malicious  prosecution  is  not  liable  when  the  inference  of  malice  drawn 
from  the  presumption  of  want  of  probable  cause,  arising  from  the  dis- 
charge of  the  plaintiff  by  a  magistrate,  is  disproved  by  plaintiff's  evi- 
dence showing  an  entire  absence  of  malice. 

Malicious  Prosecution  —  Inference  of  Malice  from  Want  of  Proba- 
ble Cause  —  Borden  of  Proof.  —  Evidence  by  a  plaintiff  in  malicious 
prosecution  of  his  arrest,  and  of  his  subsequent  discharge  by  a  magis- 
trate, raises  a  presumption  of  want  of  probable  cause,  from  which  ao 
inference  of  malice  may  be  drawn.  The  burden  is  then  on  the  defend- 
ant to  disprove  malice,  unless  its  absence  is  disclosed  by  the  farther  evi> 
dence  offered  by  the  plaintiff. 

Malicious  Prosecution.  — Inference  of  Malice  cannot  be  drawn,  in  an 
action  for  malicious  prosecution,  from  mere  want  of  probable  cause, 
when  other  circumstances  disclose  an  entire  absence  of  malice. 

Malicious  prosecution.  Defendant  asked  that  the  jury  be 
instructed  that, — "7.  Under  all  the  evidence  in  the  case,  the 
verdict  should  be  for  the  defendant."  This  was  refused. 
Judgment  for  plaintiff';  defendant  appealed. 

J.  H.  Barnes  and  G.  T.  Bispham,  for  the  appellant. 

T.  Diehl  and  J.  A.  Scanlan^  for  the  appellee. 

Mitchell,  J.  When  the  plaintiff's  own  testimony  was 
closed,  he  had  shown  an  arrest,  and  a  discharge  by  the  magis- 
trate. The  discharge  raised  a  presumption  of  want  of  proba- 
ble cause,  and  from  want  of  probable  cause  the  jury  were  at 
liberty  to  infer  malice.  But  plaintiff^  had  not  yet  shown  any 
connection  of  the  defendant  with  his  arrest,  and  to  make  out 
his  case  in  that  respect,  he  called  Howell,  and  in  showing  the 
autliority  of  the  defendant  for  the  prosecuUon,  this  witness 
also  showed  the  circumstances,  which  were  a  series  of  rob- 
beries of  the  defendant's  cars  in  West  Philadelphia  for 
something  over  a  year,  the  investigation  first  started  by  the 
police  authorities  of  the  city,  reported  by  them  to  the  defend- 
ant, by  it  referred  to  the  witness  as  its  proper  officer,  and  by 
him  put  in  the  charge  of  one  of  his  subordinates  (upon  whose 
affidavit  the  arrest  was  subsequently  made),  with  instructions 
to  consult  the  defendant's  counsel,  and  to  act  with  the  city 
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authorities,  the  police  and  the  district  attorney.  Tha  arrest 
was  not  of  a  stranger,  totally  disconnected  with  the  circura- 
Btances,  but  of  an  employee  of  the  railroad,  who  had,  during 
part  of  the  time,  been  engaged  upon  the  branoh  and  in  the 
business  where  the  robberies  were  taking  place. 

This  was  the  case  as  it  stood  at  the  close  of  the  evidence 
on  behalf  of  the  plaintiff,  and,  as  already  said,  the  discharge 
raised  a  presumption  of  want  of  probable  cause,  from  which, 
if  it  stood  unexplained,  the  jury  would  be  at  liberty  to  infer 
malice.  Although  only  an  inference  from  a  presumption,  it 
is  ordinarily  enough  to  carry  the  case  to  the  jury,  and  put  on 
the  defendant  the  burden  of  showing  probable  cause  or  dis- 
proving malice.  But  it  was  not  alone  and  unexplained. 
The  circumstances  clearly  showed  absence  of  malice.  The 
crime  was  of  very  high  magnitude,  a  series  of  systematic  and 
organized  robberies,  involving  not  only  great  loss  of  property, 
but  suspicion  and  injury  to  the  character  of  every  employee 
on  that  branch  of  the  railroad.  The  investigation  was  begun 
by  the  police,  and  was  prosecuted  under  their  direction.  The 
public  purpose  of  discovery  of  criminals  and  vindication  of 
justice  is  apparent  on  the  face  of  the  whole  proceeding.  Aa 
was  said  in  Emerson  v.  Cochran,  111  Pa.  St.  622,  "a  jury 
ought  not  to  be  permitted  to  infer  malice  from  the  mere  want 
of  probable  cause,  when,  by  other  circumstances,  it  is  dis- 
proved." 

Public  policy  and  the  demands  of  public  justice  cannot 
permit  a  jury  to  punish  a  prosecutor  for  proceeding  under 
circumstances  such  as  disclosed  in  this  case.  It  is  doubtless 
a  hardship  for  plaintiff,  an  innocent  man,  to  be  subjected  to 
arrest  and  imprisonment.  But  that  is  an  inevitable  occa- 
eional  result  of  living  in  a  civilized  and  orderly  community. 
Some  concession  to  public  interests  and  some  sacrifice  of  in- 
dividual rights  are  part  of  the  foundation  on  which  society  is 
supported. 

The  evidence  on  the  part  of  the  defendant  strengthened 
and  made  conclusive  the  absence  of  malice,  besides  showing 
probable  cause,  but  we  have  not  thought  it  worth  while  to  go 
into  that  part  of  the  case.  The  plaintiff's  case  was  defective 
in  itself,  because  it  carried  with  it  an  explanation  of  the  cir- 
cumstances, which  fully  rebutted  the  inference  of  malice, 
which  might  have  been  drawn  from  the  discharge  unex- 
plained. 
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The  defendant's  seventh  point  should  have  been  aflBrmed. 
Judgment  reversed.  

Malicious  Prosecution:  See,  generally,  notes  to  WilUamn  v.  Hunter, 
14  Am.  Dec.  599-G03;  Dennis  v.  Ryan,  22  Am.  Rep.  639-644;  and  Ross  v. 
Nixon,  26  Am.  St.  Rep.  127-164.  As  to  the  liability  of  corporations  for  mali- 
cious prosecution,  see  note  to  Williama  v.  Planters'  Ins.  Co.,  34  Am.  Rep.  495- 
499.  Want  of  probable  cause  in  itself  raises  a  presumption  of  malice:  Brand 
V.  Hinchnan,  68  Mich.  590;  11  Am.  St.  Rep.  37;  but  the  inference  may  be  re- 
butted by  proof  that  the  prosecutor,  though  not  able  to  show  probable  cause, 
instituted  the  prosecution  under  an  honest  belief  of  plaintiff's  guilt,  provided 
such  belief  was  founded  on  facts  and  circumstances  sufScieut  to  produce  in 
the  mind  of  a  prudent  and  reasonable  man  such  belief  of  plaintiff's  guilt  as 
to  repel  the  idea  that  the  prosecutor  was  actuated  by  malice:  Lun^ford  v 
Dietrich,  86  Ala.  250;  1 1  Am.  St.  Rep.  37.  Nor  is  a  defendant  in  malicious 
prosecution  liable  as  principal,  if,  acting  on  knowledge  communicated  to  him 
by  his  agent,  he  institutes  a  criminal  prosecution  in  good  faith,  with  due  cau- 
tion, believing  that  the  offense  has  been  committed,  and  acting  upon  grounds 
which  justify  that  belief:  Reisan  v.  Molt,  42  Minn.  49;  18  Am.  St.  Rep.  489. 
Probable  cause  consists  of  a  belief  in  the  facts  or  charge  alleged,  based  on  suf- 
ficient circumstances  to  reasonably  induce  such  belief  in  the  mind  of  a  person 
of  ordinary  prudence  in  the  same  situation:  Boeger  v.  Langenberg,  97  Mo. 
390;  10  Am.  St.  Rep.  322.  But  malice  and  want  of  probable  cause  must 
conjoin,  to  render  actionable  the  misuse  or  abuse  of  legal  process  in  the  com- 
mon-law or  ordinary  remedies:  Eslava  v.  Jones,  83  Ala.  139;  3  Am.  St.  Rep. 
699;  Ball  v.  Rawles,  93  Cal.  222;  27  Am.  St.  Rep.  174;  Cooper  v.  Hart,  147 
Pa.  St.  594;  and  the  mere  fact  that  defendant  began  the  prosecution  without 
knowledge  of  sufficient  facts  to  create  probable  cause  is  not  enough  to  fix  his 
liability:  Threefoot  v.  Nuckols,  6S  Miss.  116.  Malice  may  be  inferred  from 
want  of  probable  cause,  and  from  the  voluntary  dismissal  of  the  suit;  but 
such  inference  is  one  of  fact,  to  be  drawn  by  the  jury  under  proper  instruc- 
tions: Smith  V.  Bnrrus,  106  Mo.  94;  27  Am.  St.  Rep.  329.  A  verdict  of  ac- 
quittal is  not  sufficient  evidence  of  want  of  probable  cause:  Grant  v.  Deuel, 
3  Rob.  (La.)  17;  38  Am.  Dec.  228;  Bitting  v.  Ten  Eyck,  82  Ind.  421;  42  Am. 
Rep.  505;  Williams  v.  Vanmeter,  8  Mo.  339;  41  Am.  Dec.  644;  Orijin  v. 
Chubb,  7  Tex.  603;  58  Am.  Dec.  85.  And  th«  same  rule  holds  where  a  nolle 
prosequi  has  been  entered:  Yokum  v.  Polly,  1  B.  Mon.  358;  36  Am.  Dec.  583» 
or  the  prosecution  abandoned:  Cockfield  v.  Braveboy,  2  McMull.  270;  ^9  Am. 
Dec  123.  But  ^judgment  of  a  justice  of  the  peace,  discharging  the  accused, 
is  prima  facie  evidence  of  want  of  probable  cailse:  Bigelow  v.  Sickles,  80  Wis. 
98;  27  Am.  St.  Rep.  25;  even  though  there  may  be  testimony  tending  to 
show  that  the  justice  was  inclined  to  hold  the  plaintiff  to  bail,  but  discharged 
her  upon  her  representation  that  she  had  no  friends  and  could  not  give  bail, 
and  upon  her  promise  not  to  molest  the  defendant  further.  Such  a  deter- 
mination is  sufficient  to  enable  the  plaintiff,  upon  proof  of  the  other  requisite 
facts,  to  maintain  the  action:  Bobbins  v.  Rohbins,  133  N.  Y.  597. 

Maliciods  Prosecution.  — Bukdbn  of  PBOor:  See  note  to  Rest  v.  Hixont 
26  Am.  St.  Rep.  153. 
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Deeds  —  Reformation  of,  for  Misiake.  —  Evidence  Sufficient  to  Rb- 
FOiiM  A  Deed  on  the  ground  of  mistake  must  be  clear,  precise,  and  in- 
dubitable,  and  of  such  weight  and  directness  as  to  establish  the  facts 
alleged  beyond  a  reasonable  doubt. 

Dekus  —  Reformation  of,  for  Mistake  —  Evidence  Insufficient  to  Jus- 
tify. —  When  a  wife's  name  is  mentioned  in  the  recitals  of  a  deed  as  a 
party  thereto,  but  she  is  neither  named  nor  referred  to  in  the  granting 
or  operative  clauses  of  the  deed,  where  the  name  of  her  husband  alone 
appears,  and  the  proof  shows  that  the  party  drawing  the  deed  was  in- 
structed to  make  it  to  the  husband  and  wife  jointly,  but  a  mortgage  of 
the  same  date  recites  that  the  husband  is  the  sole  owner  of  the  land,  the 
evidence  is  not  sufficiently  clear  and  certain  to  reform  the  deed  on  the 
ground  that  the  name  of  the  wife  was  omitted  therefrom  by  mistake,  and 
that  it  was  intended  to  convey  the  land  to  the  husband  and  wife  jointly. 

Deed  to  Husband  and  Wife  Jointly.  —  When  a  conveyance  is  made  to 
husband  and  wife  jointly,  a  purchaser  of  the  husband's  interest  takes 
nothing  during  the  life  of  the  wife,  and  not  even  at  her  death,  if  the 
husband  predeceases  her. 

Action  to  recover  possession  of  real  estate.  The  opinion 
states  the  facts,  except  that  the  evidence  tended  to  show  that 
the  scrivener  who  drafted  the  deed  in  dispute  was  instructed 
to  make  both  Hartman  and  his  wife  grantees  therein,  and  that 
Hartman  executed  a  mortgage  to  the  property,  of  even  date 
with  the  deed,  in  which  he  was  recited  as  sole  owner  of  the 
land.     Judgment  for  plaintiff,  and  defendants  appealed. 

John  F.  Smith  and  Jeremiah  K.  Grant,  for  the  appellants. 

Ermentrout  and  Ruhl,  for  the  appellee. 

Sterrett,  J.  In  October,  1890,  the  land  in  controversy 
was  sold  as  the  property  of  the  defendant  John  Hartman, 
and  duly  conveyed  by  the  sheriff  to  the  plaintiff.  For  the 
purpose  of  showing  title  in  said  Hartman  at  time  of  sale, 
plaintiff  gave  in  evidence  deed  of  Jacob  Bahr  and  wife,  dated 
April  4,  1878.  It  is  conceded  that  if  John  Hartman  was  sole 
vendee  in  fee  under  that  conveyance,  plaintiff  was  entitled  to 
recover.  It  appears,  however,  from  an  inspection  of  the  deed, 
that  John  Hartman  and  Susan,  his  wife,  are  named  as  parties 
of  the  second  part  thereto,  but  in  all  the  operative  clauses  of 
the  deed  the  conveyance  is  to  "  John  Hartman,  his  heirs  and 
assigns,"  alone,  and  the  covenant  of  special  warranty  is  in 
same  form.  The  name  of  Susan  Hartman  nowhere  appears 
in  the  deed,  except  in  the  first  clause,  to  wit:  "This  indenture 
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made  ....  between  John  B.  Bahr,  of  ...  .  and  Catharine, 
liis  wife,  of  the  first  part,  and  John  Hartman,  of  t»he  same 
phice,  and  Susan,  liis  wife,  of  the  other  part." 

On  the  face  of  the  deed,  therefore,  John  Hartman  "was  the 
Fole  owner  of  the  land  when  it  was  taken  in  execution  and 
fold  as  his  property  to  the  plaintiff.  But  the  defendants  con- 
tended that  in  point  of  fact  the  conveyance  was  to  them  as 
husband  and  wife  jointly;  that  by  a  mistake  of  the  scrivener 
the  name  of  the  wife  was  omitted  from  the  conveying  and 
other  operative  clauses  of  the  deed;  and  that  the  instrument 
should  be  reformed  so  as  to  make  it  conform  to  the  intention 
of  the  parties.  They  therefore  assumed  the  burden  of  mak- 
ing the  proof  necessary  to  justify  a  chancellor  in  thus  reform- 
ing the  deed.  If  they  had  succeeded  in  bo  doing,  they  would 
have  established  the  fact  that  they  were  both  seised  of  the 
entirety,  each  equally  entitled  to  possession  of  the  whole,  with 
all  the  incidents  of  the  peculiar  estate  created  by  a  convey- 
ance to  husbatid  and  wife,  one  of  which  is,  that  the  purchaser 
of  the  husband's  interest  takes  nothing  during  the  life  of  the 
wife,  and  not  even  at  her  death  if  the  husband  predeceases 
her:  iStuchey  v.  Keefe,  26  Pa.  St.  399;  Bates  v.  Seely,  46  Pa.  St. 
248;  French  v.  Mehan,  56  Pa.  St.  286;  McCurdy  v.  Canning, 
64  Pa.  St.  39. 

Testimony  was  introduced  by  the  defendants  for  the  pur- 
pose of  proving  that  all  parties  to  the  transaction  intended  to 
convey  to  John  Hartman  and  wife  jointly,  and  not  to  him 
alone;  that  by  a  mistake  of  the  scrivener  the  name  of  Mrs. 
Hartman  was  omitted  from  all  the  operative  clauses  in  the 
deed,  etc.  In  view  of  this  testimony,  the  court  was  requested 
to  charge  that  the  evidence  was  too  vague  and  uncertain  to 
reform  the  deed,  and  that  the  verdict  should  be  in  favor  of 
plaintiff;  but  the  learned  judge  refused  to  so  charge,  and  sub- 
mitted the  evidence  to  tlie  jury,  with  instructions,  portions  of 
which  are  recited  in  the  second  specification  of  error.  The 
verdict  was  adverse  to  defendants,  and  they  now  complain 
that  the  court  erred  in  three  particulars:  — 

1.  In  construing  the  deed  of  Jacob  Bahr  and  wife,  April  4, 
1878,  as  a  conveyance  to  John  Hartman  alone. 

This  must  refer  to  what  was  said  as  to  the  legal  effect  of 
the  deed  itself,  as  a  conveyance,  standing  alone,  and  without 
the  evidence  introduced  for  the  purpose  of  reforming  it. 
Thus  understood,  the  court  was  clearly  right.  As  we  have 
seen,  Mrs.  Hartman  is  neither  named  nor  referred  to  in  the 
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granting  or  operative  clauses  of  the  deed.  Her  hushand's 
name  alone  appears  therein.  The  recognition  of  Mrs.  Hart- 
man  in  the  recital  of  the  parties  to  the  indenture  amounts  to 
nothing,  in  view  of  the  fact  that  in  every  other  part  of  the 
instrument  there  is  a  studied  avoidance  of  all  reference  to 
her,  or  any  other  grantee  than  her  liusband.  Any  other  con- 
struction than  that  given  by  the  court  below  would  have  been 
erroneous. 

2.  The  next  subject  of  complaint  is  the  instruction  as  to 
the  d(!gree  of  evidence  required  to  reform  the  deed. 

Referring  to  the  oral  testimony  as  to  what  was  said  and 
done  when  the  deed  was  made,  the  learned  judge  instructed 
the  jury,  in  substance,  that  if  it  was  the  intention  of  all  the 
parlies  to  make  tlie  deed  to  Mrs.  Hartman  and  her  husband 
jointly,  and  that  the  deed  was  executed  upon  the  representa- 
tion of  the  scrivener,  and  in  the  belief,  on  the  part  of  all  the 
parties,  that  it  so  disposed  of  the  property,  —  in  other  words, 
that  it  conveyed  the  property  to  them  jointly,  — "  then  this 
deed  n)ust  be  treated  precisely  as  if  her  name  was,  throughout, 
joined  with  that  of  her  husband.  But  in  order  to  justify  you 
in  finding  this  to  be  the  truth  m  the  face  of  1^  deed,  which 
OMiits  to  join  the  wife  in  the  granting  clauses,  you  must  be 
satisfied  of  it  beyond  a  reasonable  doubt.  You  must  be  sat- 
isfied beyond  a  reasonable  doubt  that  the  intention  was  as 
declared  by  the  witnesses  called  to  prove  this  allegation,  and 
that  it  so  continued  down  to  and  at  the  precise  time  when 
this  deed  was  executed." 

He  then  read  and  affirmed  plaintiff's  second  point  as  "the 
correct  statement  of  the  law,"  and  thereby  instructed  the  jury 
in  the  language  thereof,  thus:  "  Where  a  written  instrument 
is  undertaken  to  be  reformed  by  parol  evidence  upon  the 
ground  of  fraud,  accident,  or  mistake,  the  evidence  of  the 
fraud,  accident,  or  mistake  must  be  clear,  precise,  and  indu- 
bitable, and  must  relate  to  the  time  when  the  writing  was 
executed."  In  further  explanation  of  the  rule,  he  then  said: 
"The  evidence  must  have  clearly  satisfied  you,  gentlemen, 
not  beyond  every  doubt,  for  that  is  impossible,  nor  yet  by  a 
mere  preponderance,  for  that  is  not  sufficient,  but  as  thor- 
oughly as  oral  testimony  can  satisfy  the  mind  of  the  truth  of 
this  allegation  that  the  intention  of  the  parties  was  to  make 
the  conveyance  to  the  husband  and  wife  jointly.  You  must 
find  that  the  witnesses  who  were  sworn  are  credible;  that  they 
distinctly  remember  the  facts  to  which  they  testify;  that  thej 
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narrate  the  details  exactly;  and  that  their  statements  are 
true." 

These  instructions,  as  a  whole,  were  as  favorable  to  the  de- 
fendants as  they  were  eniitled  to.  They  are  also  in  harmony 
with  our  cases  on  same  general  subjects,  among  which  are: 
Stine  V.  Sherk,  1  Watts  &  S.  195;  Spencer  v.  Colt,  89  Pa.  St. 
314;  Roivand  v.  Finney,  96  Pa.  St.  192;  Stewart')}  Appeal,  98 
Pa.  St.  377;  Murray  v^  New  York  etc.  E.  R.  Co.,  103  Pa.  St.  37; 
Logue's  Appeal,  104  Pa.  St.  136;  Olt  v.  Oyer,  106  Pa.  St.  17; 
Phillips  V.  Meily,  106  Pa.  St.  536;  Sylvius  v.  Kosek,  117  Pa.  St. 
67;  2  Am.  St.  Rep.  645;  Reno  v.  Moss,  120  Pa.  St.  49,  67. 

In  Ott  V.  Oyer,  106  Pa.  St.  17,  Mr.  Justice  Trui^key  said: 
"If  the  evidence  produces  a  clear  conviction,  without  hesi- 
tancy, of  the  truth  of  the  precise  facts  in  issue,  it  is  sufficient. 
The  la^  does  not  require  proof  so  convincing  as  to  leave  no 
doubt  in  the  minds  of  the  jurors;  it  is  enough  if  there  be  evi- 
dence to  satisfy  an  unprejudiced  mind  beyond  reasonable 
doubt."  Other  cases  are  to  the  same  effect.  The  standard  of 
proof  in  such  cases  is  "clear,  precise,  and  indubitable." 
What  is  meant  by  "indubitable"  proof,  in  connection  with 
such  cases,  is,  evidence  that  is  not  only  found  to  be  credible, 
but  of  such  weight  and  directness  as  to  make  out  the  facts 
alleged  beyond  a  reasonable  doubt.  In  the  very  nature  of 
things,  that  conclusive  and  absolute  proof  which  results  from 
the  production  of  record  evidence,  or  rests  on  the  solution  of 
a  mathematical  problem,  can  never  be  the  effect  of  the  verbal 
testimony  of  witnesses.  The  language  of  the  authorities  must 
be  considered  in  its  relation  to  the  subjects  and  instrumental- 
ities to  which  it  is  applied:  Hart  v.  Carroll,  85  Pa.  St.  508. 

The  line  of  defense  above  referred  to  is  in  the  nature  of  a 
bill  to  reform  the  deed  on  the  ground  of  mistake.  Under  our 
peculiar  system  of  administering  equitable  principles  in  com- 
mon-law actions,  the  trial  judge  exercises  the  functions  of  a 
chancellor,  and  if  his  conscience  is  not  moved  to  grant  the 
equitable  relief  sought,  it  is  his  duty  to  interpose  either  by 
withdrawing  tlie  case  from  the  jury,  or  by  refusing  to  enter 
judgment  on  a  verdict  that  is  not  according  to  equity  and 
good  conscience:  Rowand  v.  Finney,  96  Pa.  St.  192;  Murray 
V.  New  York  etc.  R.  R.  Co.,  103  Pa.  St.  37.  In  his  opinion,  re- 
fusing a  new  trial,  the  learned  judge  says:  "A  careful  review 
of  the  whole  case  as  presented  on  the  trial  has  convinced  us 
that  it  leaves  just  doubts  concerning  the  essential  points  of 
the  defense."     Our  consideration  of  the  evidence  relied  on  by 
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the  defendants  has  led  us  to  the  same  conclusion;  and  we 
therefore  think  the  court  below  would  have  been  fully  war-i 
ranted  in  withdrawing  it  from  the  jury  by  giving  binding  in- 
structions in  favor  of  plaintiff,  as  requested  in  its  third  point. 
The  game  result,  however,  has  been  readied  by  judgment  on 
the  verdict.  If  the  verdict  had  been  otherwise,  it  would  have 
been  the  duty  of  the  court  to  set  it  aside. 

There  is  no  merit  in  the  third  specification.  As  bearing  on 
the  credibility  of  the  witness  John  Hartman,  the  mortgage 
was  rightly  admitted.  The  specifications  of  error  are  not 
sustained. 

Judgment  affirmed.  

Deeds,  Reformation  of.  —  Evidewob  to  Show  Mistake:  See  a  discns* 
sion  of  the  authorities  in  Southard  v.  Ciirley,  134  N.  Y.  148;  ante,  p.  642,  and 
the  additional  cases  cited  in  the  note  thereto. 

Husband  and  Wife,  CoNVBYANCEa  to  — Rights  of  Wife  as  Sub.- 
vivor-.  — Lands  conveyed  to  husband  and  wife  are  held  by  them  as  tenants 
by  entireties,  as  at  common  law:  Bennett  v.  Child,  19  Wis.  362;  88  Am. 
Dec.  692,  and  note  collecting  other  cases  in  the  series  to  the  same  point. 
The  survivor  takes  the  whole  estate:  Browmon  v.  Hull,  16  Vt.  309;  42  Am. 
Dec.  517;  Hemimjway  v.  Scales,  42  Miss.  1;  97  Am.  Dec.  425;  Davis  v.  Ciarkt 
26  Ind.  424;  89  Am.  Dec.  471.  See  also  note  to  Hulett  v.  Inlaw,  26  Am. 
Rep.  65-68.  A^l  to  the  effect  of  the  enabling  statutes  upon  the  common-law 
rule,  see  note  to  Marburg  v.  Cok,  33  Am.  Rep.  269-271. 
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[147  Pennsylvania  State,  679.] 

Equity  Pleading  —  Parties.  —  When  a  cause  of  complaint  is  one  common 
to  all  the  plaintiffs,  the  right  under  which  all  claim  is  precisely  the  same 
as  to  each,  the  complaint  of  all  is  against  the  same  defendant  for  the 
doing  of  acts  which  affect  all  alike  and  in  the  same  manner,  the  defense 
•et  up  is  common  to  all  the  plaintiffs,  and  the  testimony,  proofs,  and 
decree  are  alike  as  to  all  of  them,  a  bill  filed  by  several  such  plaintiffs 
against  a  common  defendant  is  not  multifarious. 

Street-railways  —  Right  to  Use  Street.  —  Under  a  statute  providing 
that  a  street-railway  company  organized  thereunder  may  lay  tracks 
upon  any  street  upon  which  "a  passen^^'er- rail  way  now  is  or  may  here- 
after be  constructed,"  such  company  may  «nter  and  lay  traokl  npon 
streets  not  before  occupied  by  passenger-railways. 

Strket-railways  —  Right  to  Use  Streets.  —  Power  to  Liasb  ani> 
Operate  the  property  and  franchises  of  passenger-railway  oompanies 
necessarily  includes  all  the  franchises,  rights,  and  privileges  of  the  com- 
pany  leased,  and  among  these  is,  necessarily,  such  right  to  OMopy 
streets  and  lay  tracks  as  the  leased  company  is  possessed  of. 
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Stbeet-hatlways.  —  Terms  "Railway"  and  "Railroad"  arb  Stw- 
ONTHOOS,  and  have  no  distinct  and  independent  meaning  in  themselves. 
When  either  is  used  in  a  statutory  or  constitutional  provision,  and  the 
context  is  without  indication  that  a  particular  kind  of  road  is  intended, 
the  provision  will  be  deemed  applicable  to  every  species  of  road  em- 
braced in  the  general  sense  of  the  word  nsed.  Hence  general  authority 
to  railroad  companies  to  lease  their  property  and  franchises  will  in- 
clude street-railway  as  well  as  steam-railroad  companies. 

Streets  —  Street-railways  not  Additional  Servitude. — The  author- 
ized use  of  a  public  street  for  street-railroad  purposes,  no  matter  what 
the  motor  power  may  be,  is  not  the  imposition  of  an  additional  servitude, 
and  does  not  entitle  the  abutting  land-owners  along  the  street  to  com- 
pensation for  such  use. 

Street-railways.  —  Rtoht  o»  Abdttinq  Owner  to  Usk  of  Street  is 
the  same  after  car  tracks  are  laid  thereon  and  the  cars  running  as  it  was 
before.  If,  at  any  time,  he  has  occasion  for  the  presence  of  vehicles  on 
the  street  in  front  of  his  property,  to  take  away  or  deliver  persons  or 
goods,  he  may  exercise  that  right  for  such  reasonable  time  as  is  neces- 
sary for  bis  purposes,  and  if,  in  such  exercise  of  the  right,  the  passage  of 
street-cars  is  impeded,  they  must  wait. 

Street-railways  —  Liability  for  Lease  of  Franchise  —  Excessive 
Exercise  of  Power.  —  When  a  street-railway  corporation  has  leased 
the  property  and  franchises  of  another  railway  company,  in  excess  of 
its  lawful  authority,  it  is  liable  therefor  to  the  state,  but  not  to  private 
persons,  unless  they  have  sustained  private  injury,  for  which  they  are 

entitled  to  legal  redress. 

• 

Bill  to  restrain  defendants  from  operating  a  cable  street- 
railway  on  High  Street,  in  the  city  of  Pittsburgh.  The  bill 
was  filed  by  six  separate  owners  of  property  fronting  on  the 
«treet.  A  demurrer  to  the  bill  on  the  ground  of  misjoinder  of 
parties  was  overruled,  and  defendants  required  to  answer. 
Judgment  for  plaintiflF,  and  defendants  appealed. 

W.  A.  Stone  and  P.  C.  Knox,  for  the  appellants. 

Oeorge  Shiras,  C.  C.  Dickey,  and  Qeorge  Shiras,  3d,  for  the 
appellee. 

Green,  J.  We  dismiss  the  first  and  second  assignments  of 
€rror,  because  we  think  that  the  cause  of  comphJnt  is  one  that 
is  common  to  all  the  plaintiffs,  the  right  under  which  all  claim 
is  precisely  the  same  as  to  each,  the  complaint  of  all  is  against 
the  same  defendant  for  the  doing  of  acts  which  affected  all 
■alike  anii  in  the  same  manner,  the  defense  set  up  is  common 
to  all  the  i)laintifir8,  and  the  testimony,  proofs,  and  decree  are 
alike  as  to  all  the  plaintiffs.  It  is  not  necessary  to  cite  au- 
thorities to  show  that  when  all  these  matters  concur  a  bill 
filed  by  several  such  plaintiflFs  against  a  common  defendant  is 
not  multifarious. 
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On  the  merits  of  the  case  it  is  not  contested  that  all  the 
powers  which  the  passenger-milway  compjiny  possessed  were 
conferred  upon  the  traction  company  by  the  agreement  between 
the  two  companies  made  December  27,  1888.  It  must  also  be 
conceded  that  the  traction  company  had  full  power,  under  the 
act  of  1887,  "  to  lease  the  property  and  franchises  of  passenger- 
railway  companies  which  they  may  desire  to  operate,  and  to 
operate  said  railways,"  and  also  "to  enter  upon  any  street 
upon  wiiich  a  passenger-railway  now  is  or  may  hereafter  be 
constructed,  with  the  consent  of  said  passenger-railway  com- 
pany, and  make,  construct,  maintain,  and  operate  thereon  such 
motors,  cables,  electrical  or  other  appliances,  and  the  neces- 
sary and  convenient  apparatus  and  mechanical  fixtures,  as 
will  provide  for  the  traction  of  the  cars  of  such  passenger-rail- 
way, and  to  enter  into  contracts  with  passenger-railway  com- 
panies to  construct  and  operate  motors,  cables,  or  other 
appliances  necessary  for  the  traction  of  their  cars."  Under 
the  ample  powers  and  rights  conferred  by  the  act  of  1887,  it 
cannot  be  doubted  that  the  defendant  company  had  full  power 
and  authority  to  enter  into  the  contract  in  question  with  the 
Central  Passenger  Railway  Company.  The  authority  of  the 
traction  company,  however,  to  do  the  acts  complained  of  in 
this  case  is  denied  upon  two  grounds.  One  is,  that  the  power 
of  the  traction  company  is  limited  by  the  act  of  1887  to  laying 
tracks  upon  streets  where  tracks  had  already  been  laid,  and 
therefore  no  entry  for  that  purpose  could  be  made  upon  any 
street  in  which  the  tracks  of  the  railway  company  had  never 
been  laid.  It  is  replied  to  this  objection  tliat  the  railway  com- 
pany had  the  undoubted  right  to  lay  tracks  on  High  Street, 
under  their  charter  and  the  city  ordinances  giving  consent. 
The  master  so  founrl,  and  there  is  no  question  that  his  find- 
ing on  that  subject  is  correct.  The  first  section  of  the  charter 
authorized  the  construction  of  a  railway  along  certain  streets 
named,  "and  with  such  branch  or  branches  as  the  said  com- 
pany may  at  any  time  adopt." 

At  a  meeting  of  the  directors  of  the  railway  company  held 
December  24,  1888,  a  resolution  was  passed,  adopting  certain 
branches  to  the  main  line,  among  which  was  one  through  High 
Street,  in  both  directions.  By  an  ordinance  of  the  city  coun- 
cils passed  February  6, 1889,  authority  was  given  to  the  railway 
coni')aiiy  to  enter  upon  the  several  streets  named,  including 
High  Street,  and  to  construct,  maintain,  and  operate  its  pas- 
Benger>railways  thereon.     By  another  ordinance  of  the  same 
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■date,  the  Central  Traction  Company  was  authorized  to  enter, 
with  the  consent  of  the  Central-Passenger  Railway  Company, 
upon  any  street  upon  which  their  railway  now  is  or  may  here- 
after be  constructed,  for  the  purpose  of  constructing,  main- 
taining, and  operating  in  and  upon  any  or  all  of  said  streets 
and  avenues,  such  motors,  cables,  electrical  or  other  appli- 
ances, and  such  necessary  and  convenient  apparatus  and  rae- 
<;hanical  fixtures  as  will  provide  for  the  traction  of  cars.  We 
know  of  no  reason  to  question  the  legal  eflicacy  of  any  of  these 
proceedings.  The  adoption  of  a  branch  through  High  Street 
was  made  by  the  board  of  directors  of  the  railway  company  at 
a  meeting  regularly  held.  The  ordinances  of  the  city  councils 
were  duly  enacted  by  the  proper  authorities.  Everything  done 
was  in  strict  conformity  with  all  legal  requirements,  and,  in 
our  opinion,  sufficed  to  clothe  with  authority  of  law  all  the 
acts  of  the  several  parties  done  in  conformity  with  those  re- 
quirements. 

On  December  27,  1888,  a  formal  contract  was  entered  into 
between  the  two  companies,  by  which  the  railway  company 
agreed  that  the  traction  company  might  enter  upon  any  and 
all  highways  on  which  the  tracks  of  the  railway  company 
*'  now  are  or  hereafter  may  be  constructed,  and  may  there  con- 
struct, maintain,  and  operate,  during  the  term  of  this  contract, 
such  motors,  cables,  electrical  or  other  appliances,  and  such 
necessary  and  convenient  apparatus  and  mechanical  fixtures, 
as  will  provide  for  the  traction  of  cars  on  the  track  of  said 
passenger-railway  company."  The  contract  was  to  continue 
during  the  term  of  ninety-nine  years,  and  contained  other  pro- 
visions as  to  details,  and  required  the  traction  company  to  pay 
an  annual  sum  of  $26,250  in  consideration  for  the  rights  and 
privileges  granted  by  the  contract.  If  this  contract  was  within 
the  power  of  the  contracting  parties  to  make,  we  cannot  per- 
ceive the  slightest  reason  for  questioning  the  good  faith  or  the 
right  of  either  of  the  parties  to  consent  to  its  terms  and  become 
bound  by  them.  It  is  not  a  matter  of  the  smallest  possible 
consequence  whether  either  or  both  of  the  parties  found  it  to 
their  pecuniary  advantage  to  enter  into  and  to  execute  this 
engagement.  The  learned  court  below  found  that  "the  new 
route  probably  accommodates  more  people  than  the  old  one 
did,  and  the  company  has  given  rapid,  frequent,  and  com- 
fortable transportation  to  the  public,  in  place  of  the  slow, 
infrequent,  and  uncomfortable  passage  of  the  old  passenger- 
railway." 
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'  This  being  so,  the  public  is  a  gainer  by  the  transactions  of 
the  two  companies,  and  their  interests  ought  not  to  be  sacri- 
ficed, except  for  plain  and  sufficient  reasons. 

The  learned  master  was  of  opinion  that  because  the  railway- 
company  had  not  in  point  of  fact  laid  a  track  or  tracks  upon 
High  Street  before  the  tracks  were  laid  there  by  the  traction 
company,  the  power  to  lay  them  did  not  exist  under  the  agree- 
ment and  ordinances,  because  the  act  of  1887  under  which  the 
defendant  company  was  organized  only  gave  authority  to  lay 
tracks  upon  any  street  upon  which  "  a  passenger-railway  now 
is  or  may  hereafter  be  constructed."  The  result  of  the  reason- 
ing of  the  master  would  simply  be,  that  if  the  railway  company 
had  first  laid  tracks  on  High  Street,  the  traction  company 
could  lawfully  make  the  contract  in  question,  and  enter  upon 
the  street,  tear  up  the  tracks  previously  laid  by  the  railway 
company,  and  thereupon  proceed  to  lay  the  cable  tracks.  It 
can  hardly  be  that  the  question  of  statutory  authority  can  be 
made  to  depend  upon  such  a  consideration  as  that.  If  it  did, 
it  would  only  be  necessary  for  the  traction  company  to  take 
up  its  tracks,  for  the  railway  company  thereupon  to  lay  its 
tracks,  and  then  for  the  traction  company  to  take  them  up  and 
relay  its  own  again.  But,  in  our  opinion,  there  is  no  occasion 
to  resort  to  such  a  subterfuge.  The  plain  meaning  of  the  act 
is,  that  if,  at  the  time  of  its  passage,  a  railway  track  had  al- 
ready been  laid,  or  if,  thereafter,  a  railway  track  might  legally 
be  laid,  by  a  passenger-railway  company,  the  traction  com- 
pany could  contract  with  the  railway  company  to  construct 
motors,  cables,  etc.,  by  means  of  which  to  run  the  cars.  It 
would  be  absurd  to  say  that  if  the  railway  company  was 
legally  authorized  to  lay  a  horse-car  track,  but  had  not  yet 
laid  it,  and  desired  to  lay  a  cable  track,  it  could  not  do  so 
without  first  laying  a  horse-car  track,  and  then  contracting 
with  a  cable  company  to  have  the  latter  lay  a  cable  track. 
If  the  cable  track  could  lawfully  be  laid  at  all,  and  if  the 
horse-car  company  had  a  legal  right  to  lay  a  horse-car  track, 
and  also  a  legal  right  to  have  a  cable  track  laid,  instead  of  a 
horse-car  track,  it  certainly  cannot  be  that  the  prior  laying 
and  destruction  of  a  horse-car  track  is  a  condition  precedent 
to  the  right  to  lay  a  cable  track. 

The  act  of  1887  does  not  require  any  such  strained  and  un- 
reasonable construction.  It  is  only  necessary  to  read  the 
word  "  may  "  before  the  word  "  hereafter,"  in  the  first  section, 
in  its  ordinary  sense,  to  understand  the  propriety  of  this  read- 
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ing.  The  master  and  the  learned  court  below  read  the  word 
"may"  as  if  it  were  the  word  "shall,"  and  inferred  that  the 
word  was  imperative,  and  implied  that  the  railway  track  must 
have  been  actually  laid  in  advance  of  the  right  to  contract  for 
a  cable  track,  whereas  the  word  "  may  "  does  not  necessarily 
import  anything  more  than  that  a  railway  track  may  be  laid, — 
that  is,  that  there  is  a  right  to  lay  it.  There  is  no  doubt  that 
the  railway  company  had  the  right  to  lay  a  track  on  High 
Street  at  the  time  of  the  contract,  and  was  not  restricted  as 
to  the  kind  of  track  it  should  lay.  Its  power  did  not  depend 
upon  the  act  of  1887,  and  it  is  not  possible  to  understand  why 
the  traction  company,  with  a  power  to  contract  for  the  laying 
of  a  cable  track  where  a  horse- car  track  was  already  laid, 
could  not  contract  to  lay  a  cable  track  where  a  horse-car  track 
may  be  laid.  Its  right  to  do  so  comes  within  the  letter  of  the 
act,  and  it  is  very  plain  that  the  act  intended,  by  the  words 
"  or  may  hereafter  be  constructed,"  to  enlarge  the  scope  of  the 
powers  of  the  traction  companies  so  as  to  embrace  future  de- 
velopment, as  well  as  that  which  already  existed.  To  hold 
as  the  master  and  the  court  below  held  would  be  to  rule  that 
the  general  powers  of  the  traction  companies  were  restrained 
by  these  words,  "may  hereafter  be  constructed,"  whereas  they 
were  plainly  intended  to  enlarge  them.  This  idea  is  confirmed 
by  the  concluding  words  of  the  first  clause  of  the  section,  viz., 
"  and  to  enter  into  contracts  with  passenger-railway  companies 
to  construct  and  operate  motors,  cables,  or  other  appliances 
necessary  for  the  traction  of  their  cars."  These  words  are 
general,  and  confer  upon  the  motor  companies  the  general 
power  to  contract  with  all  passenger-railway  companies  for 
the  construction  and  operation  of  motors,  cables,  and  other 
appliances.  No  limitation  is  here  placed  upon  the  power  to 
contract  to  do,  practically,  the  same  things  which  the  previous 
clause  of  the  section  provided  for.  The  generality  of  the  con- 
struction we  have  indicated  for  the  first  part  of  the  section 
is  also  strengthened  by  the  eighth  clause,  of  the  powers  spe- 
cifically conferred  by  the  concluding  clause  of  the  same  seo- 
tion,  to  wit:  "  To  lease  the  property  and  franchises  of  passen- 
ger-railway companies  which  they  may  desire  to  operate,  and 
to  operate  said  railways."  Here,  also,  the  power  conferred  is 
without  any  restriction,  and  embraces  all  passenger-railway 
companies.  The  power  to  lease  and  operate  the  property  and 
franchises  of  passenger-railway  companies  necessarily  includes 
all  the  franchises,  rights,  and  privileges  of  the  company  leased, 
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and  among  these  is,  necessarily,  such  right  to  occupy  street! 
and  lay  tracks  as  the  leased  company  is  possessed  of.  We 
are  therefore  of  the  opinion  that  the  right  of  the  traction 
company,  defendant,  to  enter  into  the  contract  in  question  in 
the  present  case  was  fully  conferred  by  the  act  of  1887,  and 
cannot  be  restrained,  as  to  the  laying  of  tracks,  to  the  laying 
of  tracks  only  upon  such  streets  as  the  railway  company  had 
already  laid  tracks  upon  prior  to  the  making  of  the  contract. 
The  learned  court  below  went  further  than  the  master,  and 
held  that  the  railway  company  had  no  power  to  make  such  a 
contract  as  it  did,  because  the  contract  was  a  virtual  surrender 
of  all  the  property  and  franchises  of  the  company  to  another 
corporation,  which  could  only  be  done  under  express  statutory 
authority,  and  such  authority,  the  court  held,  did  not  exist  as 
to  the  Central  Passenger  Railway  Company.  To  this  the  de- 
fendant company  replies  that  the  necessary  statutory  author- 
ity to  make  the  contract  in  question  does  exist,  and  is  conferred 
by  the  act  of  February  17, 1870  (P.  L.  81).  The  learned  court 
below  admits  that,  under  our  decisions  in  the  case  of  Heatori' 
ville  etc.  R.  R.  Co.  v.  City  of  Philadelphia,  89  Pa.  St.  210,  and 
Millvale  Borough  v.  Evergreen  Pass.  R'y  Co.,  131  Pa.  St.  1,  th« 
act  of  1870  will  apply  to  the  Central  Passenger  Railway  Com- 
pany, but  holds  that,  under  the  rules  of  interpretation  laid 
down  in  Oyger  v.  Philadelphia  etc.  R'y  Co.,  136  Pa.  St.  96,  the 
act  of  1870  was  not  intended  to,  and  does  not,  apply  to  pas- 
senger-railway companies.  We  do  not  agree  that  there  is  any 
inconsistency  in  these  several  decisions.  They,  all  of  them, 
and  especially  the  last  one  cited,  hold  that  the  terms  "rail- 
way" and  "railroad"  are  synonymous,  and  have  no  distinct 
and  independent  meaning  in  themselves,  and  that  when  either 
of  the  words  is  used  in  a  statutory  or  constitutional  provision, 
and  the  context  is  without  indication  that  a  particular  kind 
of  road  is  intended,  the  provision  will  be  held  applicable  to 
every  species  of  road  embraced  in  the  general  sense  of  the 
word  used.  In  the  Gyger  case  we  held  that  there  was  very 
clear  indication  in  the  context  of  section  4,  article  17,  of  the 
constitution  that  passenger-railways  were  not  intended  to  be 
included  in  the  provisions  of  that  section,  and  for  that  reason 
only  we  held  th:.t  street-railway  companies  were  not  included 
within  the  prohibition  of  the  section.  The  considerations 
which  led  us  to  that  conclusion  are  fully  presented  in  the 
opinion,  and  they  are  in  entire  harmony  with  everything  that 
was  said  and  decided  in  the  other  two  cases  cited. 
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In  the  present  case  those  considerations  are  not  applicable, 
and  we  are  entirely  clear,  upon  the  reasoning  in  all  three  of 
the  cases,  that  the  act  of  1870  does  ineiude  passenger-railroad 
companies  as  well  as  steam-railroad  companies.  The  lan- 
guage is  very  general,  and  embraces  all  railroads,  without  dis- 
tinction. The  court  below  was  of  opinion  that  because  it 
included  railroads  in  other  states,  it  could  not  have  been  in- 
tended to  include  passenger-railroads  in  this  state.  We  do 
not  see  the  force  of  that  inference.  The  power  to  contract  for 
railroads  in  other  states  is  especially  given,  because  it  would 
be  necessary  to  give  it  by  express  mention,  they  being  extra- 
territorial. But,  surely,  if  without  that  enlargement  of  the 
subject-matter  the  language  of  the  act  would  embrace  passen- 
ger-railroads, the  extension  of  the  power  to  embrace  railroads 
out  of  the  state  cannot  operate  to  cut  off  or  exclude  passenger- 
railroads  within  the  state  by  mere  implication.  The  words 
which  extend  the  contracting  power  to  roads  out  of  the  state 
are  words  of  enlargement  of  power,  not  of  restriction  upon 
powers  already  granted  by  the  act,  and  we  cannot  give  them 
such  meaning  by  mere  intendment. 

Another  objection  is  made  to  the  application  of  the  act  of 
1870,  because  no  continuous  connection  is  made  between  the 
road  of  the  passenger  company  and  any  road  of  the  traction 
company,  and  under  the  proviso  of  the  act  such  connection 
is  necesgary  before  the  act  can  operate.  This  raises  a  ques- 
tion, not  of  construction  of  the  act,  but  whether  companies 
seeking  to  make  use  of  it  have  brought  themselves  within  its 
terms. 

As  the  traction  company  has  no  road  of  its  own,  there  is 
much  plausibility  in  this  contention,  but  yet  the  question 
still  remains,  whether  the  plaintiffs  are  in  a  position  to  sus- 
tain their  bill  on  this  ground.  If  they  have  no  interest  aris- 
ing from  a  remediable  injury,  it  is  difficult  to  understand  how 
they  can  invoke  the  aid  of  the  law  to  correct  an  excessive 
exercise  of  power  by  making  the  lease  or  contract  in  ques- 
tion. If  they  have  done  that,  they  are  responsible  to  the 
commonwealth,  but  not  to  a  private  citizen  who  has  sustained 
no  special  injury  for  which  he  is  entitled  to  redress.  It  has 
been  many  times  held,  and  by  many  different  courts,  that 
the  use  of  a  public  street  for  purposes  of  street-railroads  is 
not  the  imposition  of  an  additional  servitude,  and  does  not 
entitle  the  abutting  1jiik]<  vners  along  the  street  to  compen- 
sation for  such  use.     In  the  case  of  Lockhart  v.  Craig  Street 
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R'y  Co.,  139  Pa.  St.  419,  we  aflfirmed  the  lower  court  in  the 
following  ruling:  "It  cannot  be  doubted  at  this  day  that  the 
legislature  of  Pennsylvania  has  the  power  to  authorize  the  in- 
corporation of  companies  with  power  to  build  and  operate 
railways  with  horses  over  the  streets  of  cities,  with  the  author- 
ity and  consent  of  the  authorities  of  said  cities,  as  provided 
by  section  9,  article  17,  of  the  constitution.  And  it  is  too  late 
to  say  that  such  use  and  occupation  of  the  streets  impose 
such  an  additional  burden  or  servitude  thereon  as  renders  it 
necessary  to  provide  for  compensation  therefor  to  the  owners 

of  abutting  property So  far  as  the  street  use  proper  is 

concerned,  there  is  no  substantial  difference  between  the 
tracks  of  such  a  street-railway  and  one  operated  by  electri- 
city  And  it  may  be  now  taken   as  settled  that  the 

owner's  rights  as  to  abutting  property  are  subject  to  the  para- 
mount right  of  the  public,  and  the  rights  of  the  public  are  not 
limited  to  a  mere  right  of  way,  but  extend  to  all  beneficial 
legitimate  street  uses,  such  as  the  public  may  from  time  to 

time  require Recognizing  the  right  of  the  legislature 

and  city  authorities  to  authorize  the  building  of  railways  upon 
the  streets  of  a  city  without  compensation  to  property  owners, 
because  it  is  a  means  of  public  transportation  and  accommo- 
dation, the  necessary  and  proper  apparatus  for  moving  them 
must  be  allowed  to  follow  as  an  incident,  unless  there  is 
something  illegal  in  its  construction  or  use." 

In  Halsey  v.  Rapid  Transit  Street  R'y  Co.,  47  N.  J.  Eq.  380, 
it  was  held  that  land  taken  for  a  street  is  taken  for  all  time, 
and  compensation  is  made  once  for  all,  and  by  the  taking  the 
public  acquire  the  right  to  use  it  for  travel,  not  only  by  such 
means  as  were  in  use  when  the  land  was  acquired,  but  by  such 
other  means  as  new  wants  and  the  improvements  of  the  age 
may  render  necessary;  and  that  the  question  whether  a  new 
method  of  using  the  street  for  public  travel  results  in  the  im- 
position of  an  additional  burden  on  the  land  or  not  must  be 
determined  by  the  use  which  the  new  method  makes  of  the 
street,  and  not  by  the  motive  power  which  it  employs  in  such 
use.  It  was  also  held  that  the  erection  of  poles  in  the  center 
of  the  street  and  on  the  sidewalk  in  front  of  the  plaintiff's 
property,  with  connecting  wires,  for  the  purpose  of  applying 
electricity  as  a  motive  power  to  propel  street-cars,  was  not  im- 
posing an  additional  servitude  upon  the  street,  and  that  the 
owner  had  no  cause  of  action. 

In   Williams  v.  City  Electric  Street  R'y  Co.,  41  Fed.  Rep. 
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556,  the  court  said:  "The  operation  of  a  street-railroad  by 
mechanical  power,  when  authorized  by  law,  on  a  public  street, 
is  not  an  additional  servitude  or  burden  on  land  already  ded- 
icated or  condemned  to  the  use  of  a  public  street,  and  is, 
therefore,  not  a  taking  of  private  property,  but  is  a  modern 
and  improved  use  of  the  street  as  a  public  highway,  and  affords 
to  the  abutting  property  holder^  though  he  may  own  the  fee  of 
the  street,  no  legal  ground  of  complaint." 

In  the  case  of  Briggs  v.  Lewiston  etc.  R.  R.  Co.,  79  Me.  363, 
1  Am.  St.  Rep.  316,  the  court  said:  "  We  do  not  think  the  con- 
struction and  operation  of  a  street-railroad  in  a  street  is  a  new 
and  different  use  of  the  land  from  its  use  as  a  highway.  The 
modes  of  using  a  highway,  strictly  as  a  highway,  are  almost 
innumerable,  and  they  vary  and  widen  with  the  progress  of 

the  community The  laying  down  rails  in  the  street^ 

and  the  running  street-cars  over  them  for  the  accommodatioa 
of  persons  desiring  to  travel  on  the  street,  is  only  a  later  mode 
of  using  the  land  as  a  way,  using  it  for  the  very  purpose  for 
which  it  was  originally  taken.     It  may  be  a  change  in  the 

mode,  but  it  is  not  a  change  in  the  use We  do  not 

think  the  motor  is  the  criterion This  defendant  com- 
pany is  using  the  land  as  a  street.  Its  railroad  is  a  street- 
railroad.  Its  cars  are  used  by  those  who  wish  to  pass  from 
place  to  place  on  the  street.  A  change  in  the  motor  is  not  a 
change  in  the  use." 

All  of  this  is  strictly  applicable  to  the  facts  of  the  present 
case.  High  Street  was  a  public  street  of  the  city  before  the 
defendant's  tracks  were  laid,  and  it  is  so  still.  Whetiier  the 
motive  power  of  the  cars  be  horses,  electricity,  or  a  submerged 
cable  makes  no  difference  in  the  use,  and  no  one  of  these 
modes  of  use  confers  any  right  of  action  upon  the  abutting 
owner. 

In  Taggart  v.  Newport  Street  R'y  Co.y  16  R.  I.  668,  it  was 
also  held  that  a  street-railway  operated  by  electricity  imposed 
no  new  servitude  upon  the  property  owner,  although  poles  and 
wires  were  erected  in  the  street  in  connection  with  the  railway. 
Laying  a  street-car  track  so  close  to  the  sidewalk  that  vehi- 
cles cannot  stand  gives  no  ground  for  action:  Kellinger  v. 
Forty-second  Street  etc.  R.  R.  Co.,  50  N.  Y.  206. 

It  is  claimed  for  the  plaintiffs  that  their  right  of  free  access 
to  their  property  along  High  Street  is  interfered  with,  because 
vehicles  cannot  stand  between  the  railway  tracks  and  the  curb- 
ing without  interfering  with  the  cars.     But  the  right  of  the 
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property  owner  in  this  respect  is  not  at  all  changed.  He  has 
the  same  riglit  after  the  tracks  are  laid  and  the  cars  running 
that  he  had  before.  It  is  a  right  which  must  be  exercised  in 
reason,  whether  there  are  car  tracks  on  the  street  or  not.  In 
no  circumstances  does  it  confer  the  privilege  of  obstruction  by 
unreasonable  exercise.  But  the  reasonable  exercise  of  the 
right  gives  no  right  to  the  street-car  companies  to  arrest  it.  If, 
at  any  time,  the  owner  has  occasion  for  the  presence  of  vehicles 
in  front  of  his  property  on  the  street,  to  take  away  or  deliver 
persons  or  goods,  he  may  exercise  that  right  for  such  reason- 
sible  time  as  is  necessary  for  his  purposes,  and  if,  in  such  exer- 
cise of  the  right,  the  passage  of  street-cars  is  impeded,  the 
street-cars  must  wait.  Such  stoppage  of  cars  is  a  matter  of 
hourly  occurrence  in  all  large  towns  and  cities,  where  street- 
car tracks  are  laid  upon  narrow  streets,  and  it  was  proved  on 
the  hearing  before  the  master  that  not  only  in  Pittsburgh  and 
Allegheny,  but  in  Philadelphia,  there  are  numerous  instances 
of  this  kind.  It  was  also  proved  that  in  actual  fact  there  had 
been  no  trouble  of  this  kind  on  High  Street  since  the  cars  were 
running;  but  the  important  question  is  as  to  the  existence  of 
the  right  of  the  owner,  and  not  as  to  its  abuse  by  either  tlie 
street-car  company  or  the  owner.  For  such  abuse  by  the  com- 
pany on  the  one  hand,  or  the  owner  on  the  other,  each  is  re- 
sponsible, and  each  has  adequate  remedy.  These  principles 
are  sustained  by  abundant  authority,  and  they  are  the  teach- 
ings of  common  sense.  The  same  is  true  respecting  the  right 
of  access  tothe  pipes  and  mains  lying  under  the  surface  of  the 
street.  Some  of  them  were  lowered  slightly  by  the  defendant 
company  to  make  room  for  the  conduit  for  their  cables,  and 
the  connections  were  restored  by  the  company.  The  right  of 
future  access  to  those  pipes  and  mains  by  the  owner  remains 
precisely  the  same  as  it  was  before.  A  slight  difference  in  the 
depth  to  which  the  owner  must  go  upon  the  very  rare  occa- 
sions when  he  may  desire  to  make  repairs  or  new  connections 
is  so  very  trivial  that  it  must  be  regarded  as  damnum  absque 
injuria.  If  for  any  reason,  such  as  change  of  grade  by  the 
municipal  authorities,  or  to  get  below  the  frost,  the  pipes  and 
mains  require  to  be  lowered,  it  certainly  has  never  been  sup- 
posed that  the  owners  would  have  a  right  to  recover  damages 
against  the  municipality  or  other  authority  on  account  of  such 
lowering  of  the  pipes  and  mains. 

We  do  not  at  all  agree  with  the  learned  court  below  that  the 
occupation  of  the  street  by  the  tracks  and  motors  of  the  de- 
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fendant  has  diminished  the  value  of  the  plaintiffs'  properties 
from  one  third  to  one  half.  The  testimony  to  that  effect  was 
chiefly  the  interested  testimony  of  the  plaintiffs  themselves, 
and  was  matter  of  opinion  only,  fortified  by  no  actual  facts. 
It  was  admitted  by  two  of  them  that  there  was  no  change  in 
the  rental  value  of  their  properties,  and  that  is  as  fair  an  ac- 
tual test  of  market  value  as  can  ordinarily  be  shown.  Otlier 
testimony  was  to  the  effect  that  there  was  no  decrease  of  value 
in  the  properties,  and  this  opinion  was  supported  by  instances 
of  property  sales  in  other  localities,  where  siraiLir  conditions 
existed.  This  subject,  however,  is  not  controlling,  and  is  only 
alluded  to  because  it  was  made  the  subject  of  a  distinct  find- 
ing by  the  learned  court  below,  which  we  think  was  not  justi- 
fied by  the  testimony. 

Upon  the  whole  case,  and  a  review  of  all  the  testimony,  we 
are  of  opinion  that  the  traction  company  had  ample  authority^ 
under  the  act  of  1887,  to  make  the  contract  with  the  passenger- 
railway  company,  and  that  whether  the  latter  company  ex- 
ceeded its  lawful  authority  by  becoming  a  party  to  the  con- 
tract is  a  question  of  the  excessive  exercise  of  power  by  a 
corporation,  for  which  it  is  amenable  to  the  commonwealth, 
but  not  to  a  private  suitor,  unless  he  has  sustained  a  private 
injury,  for  which  he  has  legal  redress.  We  hold  that  these 
plaintiffs  have  not  sustained  such  injury,  and  therefore  have 
no  standing  to  maintain  their  bill.  We  think,  however,  that, 
in  view  of  all  the  circumstances,  the  costs  should  not  be  im- 
posed upon  the  plaintiffs,  but  should  be  borne  by.  the  defend- 
ant. 

The  decree  of  the  court  below  is  reversed,  and  the  bill  of 
the  plaintiffs  and  all  proceedings  thereunder  are  dismissed 
and  set  aside,  but  all  the  costs  of  the  case  shall  be  paid  by 
the  defendant.  

Equity  Pleading  —  Multifariousness.  —  Unconnected  parties  may  unite 
in  a  suit,  if  there  is  one  connected  interest  among  them  all,  centering  in  the 
point  in  issue  in  the  case:  Fellows  v.  Fellows,  4  Cow.  682;  15  Am.  Dec.  412, 
and  note  as  to  rules  for  determining  what  bills  are  multifarious.  A  bill  is 
not  multifarious  which  unites  two  good  causes  arising  out  of  the  same  trans- 
action, all  the  defendants  being  interested  ii:  the  same  claim  of  right,  and 
relief  of  the  same  general  character  being  asked  in  relation  to  each:  Va^ick 
V.  Smitli,  5  Paige,  137;  28  Am.  Dec.  417;  nor  is  one  in  which  all  the  com- 
plainants are  creditors  of  the  same  party,  and  seeking  to  subject  the  same 
fund  to  their  claims:  Comatock  v.  Rayjord,  1  Smedes  &  M.  423;  40  Am.  Dec 
102. 
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Statdtes,  Interpretation  of.  —  Meanings  of  the  Word  "Mat":  Se« 
note  to  Malcolm  v.  Rogers,  15  Am.  Dec.  467,  468.  The  word  *'  may  "  or  tho 
words  "shall  be  lawful,"  used  in  a  statute,  are  mandatory,  wherever  the  act 
to  be  done  under  a  statute  is  to  be  done  by  a  public  officer,  aud  eitlier  con- 
ceriH  tlie  public  interest  or  afifects  the  rights  of  third  persons:  Ex  patte 
Simoiiton,  9  Port.  390;  33  Am.  Dec.  320.  "May"  will  be  construed  as 
synonymous  with  "shall,"  where  the  public  or  third  persons  have  a  claim 
de  jure  that  the  power  shall  be  exercised;  but  where  this  is  not  the  case, 
"may"  will  not  be  construed  as  "shall":  Bansemerv.  Mace,  18  Ind.  27;  81 
Am.  Dec.  344.  So  the  word  "may "is  equivalent  to  " shall, "  in  a  statuta 
providing  that  affidavits  for  use  in  any  court  within  the  state  "  may  be 
taken  "  by  justices  of  the  peace:  People  v.  Brooks,  1  Denio,  457;  43  Am.  Dec. 
704.  The  signification  ascribed  by  the  court  in  the  principal  case  to  the 
word  "may"  can  scarcely,  we  venture  to  think,  be  correct.  In  the  phrase 
"now  is  or  hereafter  may  be  constructed,"  there  is  a  clear  and  direct  oppo- 
sition between  existing  conditions  and  future  possibilities.  The  essential 
words  are  obviously  "now  "  aud  "hereafter,"  and  a  construction  which  pro- 
ceeds upon  the  assumption  that  "may "implies  power,  right,  or  privilege 
leaves  the  antithesis  imperfect,  and  operates  so  that  the  clauses  are  no  longer 
properly  complementarv  to  each  other.  To  admit  the  proposed  interpreta- 
tion, it  would  be  necessary  to  assume  that  one  of  the  commonest  of  statutory 
and  legal  phrases  has  been  used  in  an  unfamiliar  manner,  for  which  the 
learned  judge  has  adduced  no  precedent  or  authority  of  any  kind;  for,  cer- 
tainly, the  mere  fact  that  "may"  often  has  the  meaning  ascribed  to  it,  raises 
no  very  strong  presumption  that  it  must  have  that  meaning,  when  combined 
with  other  words  in  what  may  almost  be  termed  a  stereotyped  phrase  of 
well-understood  import.  The  essential  point  in  such  cases  is,  not  what  the 
words  mean,  or  may  mean,  when  taken  separately,  but  what  they  usually 
mean  in  the  given  combination.  Nor,  it  seems  to  us,  was  it  at  all  neces- 
sary to  resort  to  this  rather  recondite  construction  in  order  to  arrive 
at  the  conclusion  of  the  court.  The  opinion  might  have  been  made  to  rest 
entirely  upon  the  propriety  of  giving  effect  to  the  legislative  intent  as  mani- 
fested by  the  remaining  provisions  and  general  tenor  of  the  statute.  In  con- 
struing a  statute,  the  intention  of  the  makers  must  be  regarded,  and  what 
is  within  that  intention  is  within  the  statute,  though  not  within  the  letter, 
while  what  is  within  the  letter  of  the  statute,  but  not  within  the  intention  of 
the  makers,  is  not  within  the  statute:  Mayor  etc.  v.  Root,  8  Md.  95;  63  Am. 
Dec.  092;  Belleville  etc.  R.  R.  Co.  v.  Gregory,  15  111.  20;  58  Am.  Dec.  589, 
and  note  collecting  other  cases  in  the  series;  Ri'jtjs  v.  Palmer,  115  N.  Y.  506; 
12  Am.  St.  Rep.  819.  The  reasoning  of  the  learned  judge  in  the  subsequent 
portion  of  his  opinion  shows  conclusively  that  the  case  was  eminently  one  ia 
which  it  was  proper  to  apply  tiiis  canon  of  statutory  construction.  The  in- 
tent of  the  legislature  being  perfectly  manifest,  there  would  appear  to  be  ne 
objection  to  giving  a  meaning  to  tlie  phrase  in  question  which,  although 
disregarding  the  letter,  would  follow  the  spirit  of  the  enactment. 

Street-railways  not  an  Additional  Servitude:  See  numerous  cases 
cited  in  the  note  to  Vanderlip  v.  Orand  Rapids,  16  Am.  St.  Rep.  613;  Van 
Home  V.  Newark  etc.  R'y  Co.,  48  N.  J.  Eq.  332. 

Highways  —  Rights  of  Abutting  Owners. — Laying  out  public  street* 
creates  two  co-existent  rights,  — one  belonging  to  the  public,  to  use  and  im- 
prove them  for  ordinary  purposes,  tlie  other  belonging  to  the  abutting  owner, 
to  have  access  to  and  from  his  property  over  them,  and  to  make  such  nae  of 
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tlicm  as  is  castomary  and  reasonable.  Both  are  valuable,  and  each  is  in- 
violable: Theobold  v.  LoimvUle  etc.  R'y  Co.,  66  Misa.  279;  14  Am.  St.  Rep. 
uG4.  All  almtting  owner  on  streets  possesses,  as  an  incident  to  such  owner- 
ship, easenieiits  of  light,  air,  and  access  in  and  from  the  adjacent  streets,  for 
the  benefit  of  his  abutting  lands,  and  the  appurtenant  easements  and  out- 
I^'ing  rights  constitute  private  property,  of  which  he  cannot  be  deprived 
without  compensation:  Abendrotk  v.  Manhattan  etc.  R'y  Co.,  122  N.  Y.  1;  19 
Am.  St.  Rep.  461. 

Railroad  Companies. — Forfeitdrk  of  Oorporatb  Franchism  can  be 
decreed  only  at  the  instance  of  the  state:  Selma  etc.  R.  R.  Go.  v.  Tipton,  5 
Ala.  787;  39  Am.  Doc.  344;  Connecticut  etc.  R.  R.  Co.  v.  Bailey,  24  Vt.  405; 
58  Am.  Dec.  181;  Taggartv.  Western  Maryland  R.  R.  Co.,  24  Md.  5G3;  89  Am. 
Dec.  760;  Cleveland  etc.  R.  R.  Co.  v.  Speer,  56  Pa.  St.  325;  94  Am.  Dec.  84. 
Acts  sufficient  to  cause  a  forfeiture  of  a  franchise  conferred  ou  a  corporation 
do  not  per  se  produce  a  forfeiture;  but  the  corporation  continaes  to  exist 
until  the  sovereignty  which  created  it  shall,  by  proper  proceedings  in  a 
proper  court,  procure  an  adjudication  of  forfeiture,  and  enforce  it:  People  T. 
Loa  Angeles  etc  R'y  Co.,  91  Cal.  338. 
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Trcsts  —  Confidential  Relations  —  Attornet  and  Client. — When, 
under  the  express  terms  of  a  letter  of  attorney,  the  attorney  named 
therein  undertakes  the  duty  to  protect  bis  client,  bia  estate,  and  his 
best  interests,  a  relation  of  trust  and  confidence  is  created  between  them, 
and  whatever  is  thereafter  done  by  the  attorney  in  hostility  to  the  duty 
and  confidence  reposed  in  him  is  a  breach  of  the  trust,  which  renders  the 
transaction  voidable. 

Trusts  Arising  out  of  Confidential  Relations  are  not  confined  to  any 
specific  association  of  the  parties  to  them.  They  extend  to  and  embrace 
partners  and  copartners,  principal  and  agent,  master  and  servant, 
physician  and  patient,  as  well  as  trustee  and  cestui  que  trust,  guardian 
and  ward,  parent  and  child,  and  husband  and  wife. 

Trusts  —  Claim  of  Trhstee  —  Burden  of  Proof.  —  When  a  claim  is 
sought  to  be  established  by  one  holding  a  fiduciary  relation  to  auother, 
—  as  attorney  and  client, — against  the  person  or  estate  which  he  is 
required  to  protect,  the  burden  of  establishing  the  claim,  both  as  to  its 
fairness  and  consideration,  is  upon  him  in  whom  the  confidence  is 
reposed.  He  must  show  fully  and  clearly  that  the  transaction  was  the 
free  and  intelligent  act  of  his  principal,  fully  explained  to  him,  and  this, 
irrespective  of  any  admixture  of  deceit,  imposition,  overreaching,  or 
other  positive  fraud. 

Trust  from  Confidential  Relation  —  Uncle  and  Nephew — Void 
Transaction.  — When  a  man,  eighty- three  years  old,  goes  to  reside  with 
his  nephew,  conferring  upon  the  latter,  by  letter  of  attorney,  full  power 
to  manage  his  estate,  worth  about  nine  thousand  dollars,  and  a  few 
months  thereafter  gives  the  nephew  his  note  for  seven  thousand  dollars, 
in  consideration  for  past  services,  and  care  during  the  remainder  of  hia 
life,  such  note  is  void,  in  the  absence  of  afiirmative  proof  by  the  beneti« 
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oiary  of  past  services  rendered,  or  a  contract  for  futnre  maintenance, 
and  that  the  maker  was  fully  informed  of  the  contents  of  the  note,  the 
effect  to  result  from  his  signing  it,  what  proportion  of  his  estate  would 
be  required  to  pay  it,  and  the  amount  remaining  to  pay  legacies  pro- 
vided for  in  his  will. 

William  M.  Hayes,  for  the  appellant. 

Alfred  P.  Reid,  for  the  appellees. 

Green,  J.  The  instrument,  the  validity  of  which  is  called 
in  question  in  this  contention,  is  a  promissory  note.  It  is  a 
note  for  seven  thousand  dollars,  which  was  given  by  the  testa- 
tor, Caleb  Darlington,  to  his  nephew,  Joseph  H.  Darlington, 
on  the  6th  of  November,  1889,  payable  six  months  after  date. 
There  was  no  money  consideration  for  the  note.  Three 
daughters  of  Joseph  H.  Darlington  testified  that  at  the  time 
the  note  was  signed  they  were  present  and  heard  Caleb  Dar- 
lington say  that  it  was  given  for  past  services,  and  for  taking 
care  of  him  during  the  rest  of  his  life.  At  the  time  of  his 
death,  in  December,  1890,  Caleb  Darlington  was  about  eighty- 
five  years  of  age;  consequently  he  was  about  eighty-four  years 
old  when  the  note  was  signed.  The  daughters  of  the  payee 
testified  that  the  note  was  already  filled  up  when  it  was  pro- 
duced by  their  father,  and  that  Caleb  Darlington  then  signed 
it  and  handed  it  to  their  father,  the  payee.  The  auditor  finds 
that  it  was  in  July,  1889,  when  Caleb  Darlington  went  to  live 
with  his  nephew,  and  he  remained  there  until  his  death  in 
December,  1890,  during  which  time  he  was  cared  for  by 
Josepli  H.  Darlington  and  his  faniily.  The  auditor  further 
finds  that  on  the  19th  of  July,  1889,  the  testator  executwl  a 
letter  of  attorney  to  Joseph  H.  Darlington,  giving  him  power 
to  transact  all  his  business,  to  collect  all  moneys  due  or  to 
become  due  to  him,  and  to  disburse  the  same  in  payment 
of  debts  and  obligations,  and  concluding  with  the  following 
clause:  "I  authorize  and  empower  him  to  do  whatever  shall 
to  him  seem  proper  for  the  protection  of  myself  and  my  estate, 
and  I  hereby  ratify  and  confirm  whatsoever  my  said  attorney 
may  do,  in  his  discretion,  in  relieving  me  of  all  care  and  respon- 
Bibility,  and  in  discharging  whatever  duties  he  may  see  proper 
to  perform,  which,  in  liis  judgment,  may  be  for  my  best  inter- 
ests." Under  this  letter  of  attorney,  Joseph  H.  Darlington 
proceeded  to  collect  moneys  due  to  his  principal  on  different 
securities  owned  by  the  latter,  and  continued  doing  so  until, 
as  the  auditor  finds,  be  had  received  $2,137.74,  which  ha  still 
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held  at  the  death  of  Caleb  Darlington.  It  does  not  appear 
that  he  reinvested  any  of  the  money  or  paid  any  of  it  over  to 
his  principal.  When  the  seven-thousand-dollar  note  was  ob- 
tained from  Caleb  Darlington,  November  6,  1889,  the  latter 
had  been  living  less  than  four  months  with  his  nephew,  and 
in  that  same  time,  according  to  the  testimony  of  David  Mc- 
Farland,  Joseph  H.  Darlington  had  collected  about  nine  hun- 
dred dollars  of  his  uncle's  money. 

The  daughters  of  the  nephew  did  not  testify  to  any  negotia- 
tions between  the  uncle  and  nephew  at  the  time  the  note  was 
given,  but  only  to  a  single  declaration,  which  they  said  the 
uncle  made,  that  the  note  was  given  for  services  rendered,  and 
for  taking  care  of  him  the  rest  of  his  life.  There  was  no  proof 
of  any  actual  services  rendered  by  Joseph  H.  Darlington  to 
Caleb  Darlington  at  any  time  before  July,  1889,  and  the  audi- 
tor finds  that  "it  does  not  appear  what  the  services  rendered 
consisted  of,  nor  the  extent  of  them."  In  fact,  there  is  noth- 
ing on  this  record  to  prove  that  Joseph  H.  Darlington  had 
ever  rendered  any  services  of  any  kind  to  his  uncle,  at  any  time 
in  his  life,  prior  to  the  time,  in  July,  1889,  when  the  latter 
came  to  live  with  his  nephew. 

By  the  express  terms  of  the  letter  of  attorney,  Joseph  II. 
Darlington  undertook  the  duty  of  protection  of  his  uncle  and 
his  estate,  and  the  uncle  agreed  to  ratify  and  confirm  what- 
ever his  attorney  might  do  for  the  best  interests  of  his  uncle. 
The  auditor  found  that  Joseph  H.  Darlington  accepted  the 
trust  appointing  him  the  attorney  of  his  uncle  and  his  agent 
for  nrotecting  his  estate,  and  that  a  confidential  relation  there- 
upon arose  between  them.  It  is  difficult  to  understand  how 
the  fact  of  such  relation  can  be  called  in  question.  The  spe- 
cific power  conferred  by  the  letter  of  attorney  was  to  transact 
all  business  which  the  principal  might  or  could  do,  and  to  col- 
lect all  moneys  due  or  to  become  due  to  him,  and  to  pay  all 
his  debts  and  obligations,  as  well  as  the  debts  and  obliga- 
tions which  the  attorney  might  contract  in  performing  his 
duties. 

In  addition  to  this,  the  attorney  was  also  authorized  to  do 
whatever  he  plea^d  for  the  protection  of  his  principal's  estate, 
and  to  further  his  best  interests.  It  was  for  the  protection  of 
his  principal's  estate,  and  the  furtherance  of  his  best  interests, 
th.'^t  the  attorney  undertook  the  duty  which  fell  upon  him  as 
such.  It  was  not  the  property  and  interests  of  the  attorney, 
but  of  his  principal,  that  were  to  be  protected  and  cared  for. 
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This  duty  of  care  and  protection  is  essentially  a  trust  and  con- 
fidence. In  the  law  of  principal  and  agfent,  nothing  is  better 
settled  than  that  the  agent  is  disqualified  from  dealing  with 
the  property  of  the  principal  for  his  own  advantnge.  He  can- 
not buy  his  principal's  property,  even  from  the  principal  him- 
self, except  upon  the  fullest  disclosure  of  every  matter  which 
may  affect  its  value.  He  is  treated  by  the  law  precisely  as 
trustees  are  treated  who  seek  to  make  profit  for  themselves  out 
of  their  trust  relation.  Their  transactions  are  always  voidable, 
at  the  mere  option  of  the  cestui  que  trust:  t  Perry  on  Trusts, 
sec.  206;  Persch  v.  Quiggle,57  Pa.  St.  247;  1  Story's  Eq.  Jur.,  sec. 
315 J  Story  on  Agency,  sees.  210,  211;  Condit  v.  Blackwell,  22 
N.  J.  Eq.  486;  Huguenin  v.  Baseley,  2  Lead.  Gas.  Eq.  556,  580. 
We  have  no  hesitancy  in  agreeing  with  the  auditor  and 
court  below  in  holding  that  a  confidential  relation  arose  be- 
tween the  uncle  and  nephew  after  the  letter  of  attorney  was 
executed,  and  the  duty  it  imposed  was  undertaken  by  the 
attorney.  He  became  then  and  thereby  charged  with  the 
special  trust  and  confidence  of  protecting  the  property  of  his 
principal,  and  of  managing  it,  so  as  to  promote  the  best  in. 
tcrests  of  his  principal.  Whatever  was  done  b}^  him  in  hos- 
tility to  that  duty  was  a  breach  of  the  trust  and  confidence 
reposed  in  him.  The  confidential  relation  is  not  at  all  con- 
fined to  any  specific  association  of  the  parties  to  it.  While 
its  more  frequent  illustrations  are  between  persons  wiio  are 
related  as  trustee  and  cestui  que  trust,  guardian  and  ward, 
attorney  and  client,  parent  and  child,  husband  and  wife,  it 
embraces  partners  and  copartners,  principal  and  agent,  mas- 
ter and  servant,  physician  and  patient,  and,  generally,  all 
persons  who  are  associated  by  any  relation  of  trust  and  confi- 
dence. When  the  relation  exists,  the  consequent  duties  and 
obligations  are  perfectly  well  established  by  long-settled  law. 
In  the  case  of  Yardley  v.  Cuthbertson,  108  Pa.  St.  395,  56  Am. 
Rep.  218,  the  relation  was  that  of  a  scrivener  to  his  employer 
in  the  writing  of  a  will.  The  entire  subject  was  much  dis- 
cussed, and  tlie  duties  following  the  relation  fully  considered 
and  practically  enforced.  We  there  lield  that  where  a  scriv- 
ener was  employed  to  write  a  codicil  to  a  will,  he  became  sub- 
ject to  a  confidential  relation  with  his  employer,  the  testator, 
and  could  take  no  considerable  interest  as  a  legatee  in  the  will, 
without  being  subject  to  the  duty  of  making  full  disclosure  to 
the  testator  of  the  approximate  amount  of  the  estate,  of  the 
proportionate  amount  of  the  estate  which  woald  pass  to  the 
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scrivener  under  the  legacy  in  his  favor,  and  of  proving  by 
affirmative  testimony  that  the  testamentary  provision  in  favor 
of  the  scrivener  was  the  free,  voluntary,  and  intelligent  act  of 
the  testator,  and  unaffected  by  any  undue  influence  of  the 
scrivener.  Quoting  from  the  case  of  Builin  v.  Barry,  1  Curt. 
Ecc.  614,  we  said:  "Where  a  paper  has  been  drawn  up  by  a 
person  for  his  own  benefit,  or  where  he  takes  a  considerable 
benefit  under  it,  the  presumption  lies  strongly  against  it,  and 
it  requires  to  be  proved  by  satisfactory  evidence  dehors  the 
instrument  that  it  was  the  free  and  voluntary  act  of  a  capa- 
ble testator,  and  executed  with  a  full  knowledge  of  its  con- 
tents and  eff'ect."  In  the  principal  case,  after  citing  many 
authorities,  we  said:  "It  is  almost  unnecessary  to  add  that 
this  is  a  rule  of  general  application  to  all  kinds  of  instru- 
ments, the  procurers  of  which  are  large  beneficiaries  by  virtue 
of  their  operation.  It  is  a  rule  of  equity,  and  of  very  ancient 
origin.  In  its  ordinary  statement,  the  fact  of  mental  weakness 
in  the  grantor  does  not  appear,  and  is  not  at  all  necessary  to  the 
application  of  the  rule  in  a  given  case.  Many,  if  not  most,  of 
the  judicial  illustrations  of  its  application  are  devoid  of  this 
element." 

In  Greenfield's  Estate,  14  Pa.  St.  489,  this  court  set  aside  a 
provision  in  a  deed  of  trust  which  gave  a  large  compensation 
to  the  trustees,  one  of  whom  was  the  lawyer  who  wrote  the 
deed,  although  the  grantor  was  of  perfectly  sound  mind,  and 
the  deed  was  read  over  to  her,  and  was  left  with  her  to  read 
by  herself,  before  execution,  because  of  the  confidential  rela- 
tions of  attorney  and  client,  or  scrivener,  upon  the  ground  that 
the  compensation  was  excessive,  and  that  affirmative  proof 
was  not  given  that  full  explanation  was  made  to  the  grantor 
of  the  character  and  eff'ect  of  the  provision  in  question.  All 
the  other  provisions  of  the  deed  were  sustained.  It  was  not 
the  case  of  a  gift,  but  of  a  provision  fixing  the  compensation 
of  trustees,  who  were  thereafter  to  perform  services  as  trustees 
of  the  trust  estate  conveyed  by  the  deed.  Were  it  necessary, 
it  would  be  profitable  and  instructive  to  make  extended  quo- 
tations from  the  very  elaborate  and  exhaustive  opinion  of  the 
court  delivered  by  Mr.  Justice  Bell.  A  few  of  them  will  suf- 
fice, and  will  dispose  of  the  whole  contention  in  the  present 
case.  The  trust  estate  in  the  case  cited  was  of  the  value  of 
about  two  hundred  thousand  dollars.  There  were  four  trus- 
tees, and  the  compensation  of  each  for  managing  the  trust 
was  fixed,  in  the  deed,  at  ten  thousand  dollars,  amounting,  in 
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the  whole,  to  forty  thousand  dollars,  or  about  one  fifth  of  the 
estate.  Bell,  J.,  said:  "As  a  reward  for  the  future  manage- 
ment of  the  estate,  worth,  at  the  utmost,  only  five  times  as 
much,  the  sum  named  has  been  well  designated  as  inordinate. 
Yet  this  fact  will  by  no  means  justify  a  charge  of  actual  fraud 
against  the  parties  who  principally  managed  this  transaction. 
As  already  intimated,  there  is  no  proof  in  the  cause  to  war- 
rant so  grave  an  accusation But  in  spite  of  this  con- 
cession, a  rule  of  public  policy  and  pure  morals,  founded  in 
long  experience  of  the  human  heart  and  knowledge  of  man's 
cupidity,  interposes  to  forbid  the  allowance  of  the  claim.  In 
this  feature  the  case  presents  what  is  called  a  constructive 
fraud,  springing  from  the  confidential  relations  existing  be- 
tween the  parties.  This  peculiarity,  withdrawing  it  from  the 
operation  of  ordinary  rules,  throws  upon  the  beneficiaries  the 
duty  of  showing  expressly  that  the  arrangement  was  fair  and 
conscientious,  beyond  the  reach  of  suspicion.  In  requiring 
this,  courts  of  equity  act  irrespective  of  any  admixture  of 
deceit,  imposition,  overreaching,  or  other  positive  fraud.  It 
is  founded  upon  a  motive  of  general  policy,  and  is  designed  to 
protect  a  party,  so  far  as  may  be,  against  his  own  overweening 
confidence  and  self-delusion,  the  infirmities  of  a  hasty  judg- 
ment, and  even  the  impulses  of  a  too  sanguine  temperament. 
It  has  been  beneficially  applied  to  those  confidences  which 
owe  their  birth  to  the  relation  of  parent  and  child,  guardian 
and  ward,  trustee  and  cestui  que  trust,  and,  above  all,  attorney 
and  client.  To  guard  against  the  strong  influences  which 
these  connections  are  so  apt  to  originate,  the  law  not  only 
watches  over  the  transactions  of  the  parties  with  great  and 
jealous  scrutiny,  but  it  often  declares  transactions  absolutely 
void,  which,  between  other  parties,  would  be  open  to  no  ex- 
ception. This  is  emphatically  true  of  the  relation  of  client 
and  attorney,  and  to  persons  standing  in  a  situation  as  quasi 
guardians  or  confidential  advisers.  Many  of  the  cases  estab- 
lish the  doctrine  that  while  these  connections  exist  in  full 
vigor,  the  adviser  shall  take  no  benefit  to  himself  from  con- 
tracts or  other  negotiations  with   the   advised Other 

authorities,  where  the  transaction  is  one  of  contract  and  sale^ 
conceding  that  it  may  not  be  absolutely  void  ipsto  facto,  throw 
upon  the  agent  the  burden  of  establishing  its  perfect  fairness 
and  adequacy,  and  that  it  was  the  deliberate  act  of  the  con- 
fiding party,  after  being  fully  informed  of  his  rights,  interests, 
and  duties,  and  put  upon  his  guard  against  even  the  sugges- 
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tion  of  bis  own  inclinations.  It  must  appear  affirmatively 
that  no  advantage  has  been  taken  of  the  client;  and  if  this  be 
not  affirmatively  established,  uberrima  fide,  equity  will  treat 
the  case  as  one  of  constructive  fraud.  An  attorney  or  other 
confidential  adviser  is  not  permitted  to  avail  himself  either  of 
tlie  necessities  of  his  client,  or  of  his  good  nature,  liberality,  or 
credulity,  to  obtain  undue  advantages,  bargains,  or  gratuities." 
Much  more  of  the  same  tenor  is  contained  in  the  opinion,  and 
the  application  of  the  doctrine  to  the  facts  of  that  case  was 
made  without  the  least  evidence  of  actual  fraud  or  undue 
influence,  and  although  the  grantor  was  entirely  competent 
mentally.  It  was  not  a  case  of  gift,  but  of  contract  for  future 
service,  in  which  the  compensation  was  fixed  in  the  deed.  It 
was  only  twenty  per  cent  of  the  whole  estate,  and  was  to  be 
divided  among  four  trustees,  making  the  compensation  of 
each  only  five  per  cent  of  the  whole.  Yet  it  was  set  aside  by 
the  application  of  the  principles  above  stated. 

In  the  case  of  Wistar^s  Appeal,  54  Pa.  St.  60,  we  affirmed  a 
decree  made  by  the  court  below,  upon  the  account  of  a  trustee 
who  was  surcharged.  Allison,  J.,  delivered  the  opinion  of  the 
common  pleas,  in  which  he  said:  "  The  objection  to  the  finding 
of  the  auditor  rests  upon  the  principle  that  gifts,  judgments, 
notes,  or  other  securities  given  by  clients,  cestuis  que  trusty 
principals,  or  wards  to  their  attorneys  at  law,  trustees,  agents, 
or  guardians  are  treated  as  constructive  frauds;  and  the  burden 
of  proving  their  perfect  fairness,  and  the  consideration  for 
which  they  were  given,  is  upon  the  latter;  and  if  no  such  proof 
be  established,  no  recovery  can  be  had  thereon.  Where  a  claim 
is  sought  to  be  established  by  one  holding  a  fiduciary  relation 
to  another  against  the  person  or  estate  which  he  is  required 
to  protect,  the  burden  of  establishing  the  claim,  both  as  to  its 
fairness  and  consideration,  rests  upoa  him  who  asserts  liis 
demand," 

In  Darlington's  Appeal,  86  Pa.  St.  512,  27  Am.  Rep.  726, 
this  court  set  aside  a  deed  for  a  tract  of  land  made  by  a  wife 
to  her  husband,  through  a  third  person,  more  than  thirty  years 
after  it  was  made,  although  it  was  acquiesced  in  by  the  wife 
during  the  whole  of  her  life,  and  although  there  was  no  proof 
of  fraud,  imposition,  undue  influence,  or  mistake,  and  the  deed 
was  regularly  acknowledged  by  the  wife,  who  was  mentally 
competent,  before  a  magistrate,  who  said  she  signed  without 
hesitation.  The  bill  to  set  the  deed  aside  was  brought  by  the 
wife's  son  in  1872,  and  the  deed  was  executed  in  1841,  and 


March,  1892.]  Daulington's  Estate.  783 

reserved  a  life  estate  for  the  wife.  In  delivering  the  opinion, 
our  late  brother  Trunkey,  after  stating  the  general  rule  which 
disqualifies  one  occupying  a  confidential  relation  with  another 
from  acquiring  advantages,  bargains,  or  gratuities  from  the 
other  party,  said:  "  But  the  burden  of  establishing  its  perfect 
fairness,  adequacy,  and  equity  is  thrown  upon  the  attorney. 
If  no  such  proof  is  established,  courts  of  equity  treat  the  case 
as  one  of  constructive  fraud.  In  dealings  between  principal 
and  agent,  or  guardian  and  ward,  or  trustee  and  cestui  que 
trust,  the  same  principles  prevail,  with  a  larger  and  more 
comprehensive  efficiency;  and  the  burden  of  proof  is  upon  the 
agent,  the  guardian,  or  the  trustee  who  claims  a  benefit  aris- 
ing from  the  transaction  to  show  the  utmost  good  faith  on  his 
part,  that  he  took  no  advantage  of  his  influence  or  knowledge, 
and  that  he  brought  everything  to  the  knowledge  of  the  other 
party  which  he  himself  knew." 

In  WorralVs  Appeal,  110  Pa.  St.  349,  we  set  aside  a  deed  for 
a  tract  of  land  made  by  a  young  man,  soon  after  attaining  his 
majority,  to  a  woman  who  had  been  his  nurse  and  attendant 
for  a  number  of  years,  but  who  was  not  related  to  him  in  any 
manner,  and  between  whom  and  himself  there  was  no  con- 
fidential relation,  other  than  such  as  grew  out  of  her  attentions 
to  him.  He  desired  to  compensate  her  for  her  services  to  him, 
because  he  thought  his  father  had  not  done  so  suflBciently. 
He  was  entirely  competent  mentally,  and  he  had  advice;  he 
understood  thoroughly  what  he  was  doing,  and  there  were  no 
circumstances  of  fraud,  imposition,  or  undue  influence  brought 
to  bear  upon  him.  We  held,  under  the  evidence,  that  the  re- 
lation was  one  of  a  confidential  nature,  and  on  that  account, 
and  because  of  the  absence  of  the  requisite  aflBrmative  proof 
in  support  of  the  conveyance,  we  treated  it  as  a  case  of  con- 
structive fraud,  and  set  it  aside  upon  that  ground,  notwith- 
standing the  proof  of  long-continued  and  faithful  service  on 
the  part  of  the  grantee.  , 

Applying  these  principles  to  the  facts  of  the  present  case, 
we  find  that  Caleb  Darlington  was  eighty-four  years  old  when 
ho  signed  the  note,  that  he  was  very  feeble  and  infirm,  and 
died  of  old  a^e  in  about  thirteen  months  thereafter;  that  not 
a  particle  of  proof  was  given  to  show  that  lie  was  informed 
what  effect  would  result  from  his  signing  the  note,  what  pro- 
jx^rtion  of  his  estate  it  would  require  to  pay  it,  or  how  it  would 
ali'oct  his  control  over  his  projicrty.  Not  one  word  of  explatia- 
tion  was  made  to  him  when  he  signed  the  note;  it  was  not 
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even  shown  that  he  read  the  note,  or  knew  the  amount  of  it, 
and  he  had  no  independent  advice.  Not  a  particle  of  proof 
was  given  of  the  making  of  any  contract  even,  for  his  future 
maintenance,  and  nothing  was  given  in  evidence,  except  a 
single  declaration  that  it  was  given  for  past  services  and  for 
waiting  on  him,  or  taking  care  of  him  in  the  future.  But  he 
did  not  say  and  it  was  not  proved  that  he  knew  the  amount 
he  was  promising  to  pay.  As  to  the  past  services,  the  declara- 
tion was  a  clear  delusion,  because  there  were  none.  Was  the 
amount,  then,  a  reasonable  compensation  for  the  future  main- 
tenance ?  As  the  nephew  actually  collected  two  thoui?and 
one  hundred  dollars  from  the  personalty,  and  the  farm  sold 
for  six  thousand  eight  hundred  dollars,  the  value  of  his  estate 
was  about  nine  thousand  dollars.  The  interest  of  this  sum 
would  be  over  five  hundred  dollars  a  year.  He  was  a  bachelor, 
with  no  one  depending  upon  him,  and  of  simple  and  inexpen« 
sive  habits.  He  was  not  afflicted  with  any  loathsome  disease, 
and  his  probabilities  of  life  were  very  short  indeed.  It  would 
geem  that  the  income  of  his  estate  alone  would  probably  sup- 
port him,  or  very  nearly  so.  It  was  the  duty  of  the  attorney 
to  protect  his  principal's  estate,  and  act  only  for  his  best  in- 
terests, yet  within  four  months  after  the  relation  was  estab- 
lished, he  had  practically  obtained  from  his  principal,  for  his 
own  private  gain,  almost  the  whole  of  his  estate. 

In  Greenfield's  Estate,  14  Pa.  St.  489,  the  compensation  to 
be  paid  for  the  future  service  was  only  twenty  per  cent  of  the 
whole  estate,  and  it  was  to  be  divided  among  four;  here  it 
was  very  nearly  the  whole  of  the  estate,  and  was  all  to  be 
taken  by  the  attorney.  Such  a  contract,  in  such  circumstan- 
ces, is  grossly  unreasonable  and  unconscionable,  and  cannot 
be  suitained.  It  comes  clearly  within  the  principles  hereto- 
fore stated,  and  the  very  numerous  authorities  to  be  found  in 
the  books,  which  condemn  all  such  transactions,  not  because 
there  was  mental  incapacity,  or  any  proof  of  actual  fraud,  but 
because  of  the  refation  between  the  parties,  and  the  absence 
of  that  full  and  satisfactory  proof  that  the  contract  in  question 
was  the  free  and  intelligent  act  of  the  party,  fully  explained  to 
him,  done  upon  and  after  full  information  of  tiie  extent  of  his 
property,  and  its  effect  upon  his  estate,  with  a  thorough  knowl- 
edge of  the  contract  and  all  its  consequences.  Moreover,  the 
auditor  allowed  the  nephew  to  retain  the  whole  $2,137  of 
money  which  he  had  collected  for  his  uncle,  as  compensation 
for  all  bis  services  during  the  seventeem  months  bis  uncle 
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lived  with  him,  and  that  amount  was  much  more  than  ample 
compensation  for  tliose  services.  No  part  of  the  seven  thou- 
sand dollars  is  needed  for  that  purpose.  It  must  not  be  for- 
gotten that  Caleb  Darlington  had  made  his  will  on  August  3, 
1889,  by  which  he  gave  certain  pecuniary  legacies,  amount- 
ing to  six  hundred  dollars,  and  the  residue  of  his  estate  to  his 
brother.  Under  the  findings  of  the  auditor,  if  the  seven-thou- 
sand-dollar note  is  to  be  paid,  there  will  be  little  or  nothing 
left  to  pay  the  pecuniary  legacies,  and  no  residuary  estate  for 
the  testator's  brother.  It  cannot  be  believed  that  if  the  at- 
tention of  the  testator  had  been  called  to  this  fact  when  he 
signed  the  note,  he  would  have  consented  to  impose  such  a 
liability  upon  hi^  estate.  In  any  event  it  was  the  plain  duty 
of  the  agent  to  fully  explain  this  aspect  of  the  subject  to  his 
principal  before  procuring  from  him  his  signature  to  so  im- 
portant an  obligation.  There  was  no  such  evidence  in  the 
case.  Many  further  considerations,  and  many  more  author- 
ities, could  readily  be  shown  in  support  of  the  conclusion  thai 
this  instrument  cannot  be  sustained;  but  it  is  quite  unneces- 
sary. We  are  clearly  of  opinion  that  the  decree  of  the  court 
below  should  be  aJQ&rmed. 

The  decree  of  the  orphans'  court  is  affirmed,  and  all  the 
costs  of  the  proceedings  are  imposed  upon  the  appellant. 


Principal  and  Aoknt,  Fiduoiart  Relations  bbtwsbn.  —  As  to  construe 

tive  fraud  between  persons  occupying  fiduciary  relations,  see  note  to  Ptr* 
guson  V.  Lowery,  25  Ain.  Rop.  728,  729.  An  agent  cannot  buy  property  from 
his  principal  without  making  the  fullest  disclosure  of  all  matters  connected 
with  it,  within  his  knowledge,  which  it  is  important  for  his  principal  to 
know:  Noma  v.  Tayloe,  49  111.  17;  95  Am.  Dec.  568.  Nor  can  an  ageot^ 
employed  to  sell,  become  the  purchaser:  Mostly  v.  Buck,  3  Munf.  232;  6  Am. 
Dec.  508;  Robertson  v.  We-tern  etc.  Ins.  Co.,  19  La.  227;  36  Am.  Dea  673; 
Harrison  v.  McHenry,  9  Ga.  16i;  62  Am.  Dec.  435;  Dwiglii  v.  Blactmar,  3 
Mich.  330;  57  Am.  Dec.  130;  Burke  v.  Boura,  92  Cal.  108.  The  rule  is  th« 
same  where  the  agent  obtains  an  indirect  interest  in  the  property,  as  by  pro- 
curing a  conveyance  to  his  wife:  Tyler  v.  Hanhom,  128  111.  136;  15  Am.  St. 
Rep.  97;  Winter  v.  McMillan,  87  Cal.  256;  22  Am.  St.  Rep  243.  See  also 
note  to  Potler'a  Appeal,  7  Am.  St.  Rep.  279-2SS;  note  to  Bichmond'a  Appeal, 
21  Am.  St.  Rep.  94-104.  For  a  case  in  which  a  deed  of  trust  was  set  aaide 
on  account  of  undue  influence  exercised  by  a  spiritual  adviser,  see  Boat  v. 
Conway,  92  Cal.  632. 

FioaciARY  Relations. — Borden  or  Proof  rests  on  person  occupying 
fiiluciai-y  relation  to  show  that  the  transaction  entered  into  between  him  and 
the  person  trustinsr  him  is  just  and  fair,  and  that  no  unfair  advantage  wm 
derived  from  the  ti  luciary  relation:  Fisher  v.  Biahop,  108  N.  Y.  25;  2  Am. 
St.  Rup.  357.  See  also  note  to  Brown  v.  Mitchell,  11  Am.  St.  Ropw  768,  769. 
So  iu  the  case  of  •  will,  it  is  sometimes  said  that  th«  •xiatooo*  ol 
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tial  or  fiduciary  relations  imposes  on  the  recipient  of  a  gift  the  onus  of  ea- 
tablidhiug  its  absolute  fairness:  Oay  v.  Oillilan,  92  Mo.  250;  1  Am.  St.  Rep. 
712.  But  the  weight  of  autiiority  is  against  such  a  stringent  rule,  aud  tba 
generally  accepted  doctrine  is,  that,  in  addition  to  the  existence  of  coufideii- 
tial  relations,  there  must  have  been  some  active  interference  exercised  by 
the  proponent  in  the  preparation  or  execution  of  the  will,  or  the  presump- 
tion of  undue  influence  will  not  arise:  Bancroft  v.  Oti*,  91  Ala.  279;  24  Am. 
St.  Rep.  904. 


Woodruff  v.  Painter. 

[160  Pennsylvania  Static,  9L] 

Bailments  —  Liability  of  Stobe-keeper  —  Implied  Contract.  —  A  store* 
keeper,  by  opening  a  store,  thereby  invites  the  public  to  come  in  and 
transact  business  in  the  usual  manner;  and  from  such  invitation  an  im- 
plied contract  arises  that  no  harm  that  can  reasonably  be  averted  shall 
overtake  customers,  the  consideration  for  such  contract  being  the  chance 
of  profit  from  their  patronage.  This  implied  contract  extends  to  the 
safety  of  such  property  as  the  customer  necessarily  or  habitually  carries 
with  him  in  pursuance  of  a  universal  custom. 

Bailments  —  Liability  of  Store-kekper  —  Custody  of  Customer's  Prop- 
erty —  Authority  of  Salesman.  —  An  open  store  is  an  invitation  to  the 
public  to  enter,  and  whatever  a  customer  necessarily,  or  in  common  with 
people  generally,  habitually  carries  with  him,  and  must  necessarily  lay 
aside  in  the  store  while  making  or  examining  his  purchases,  he  is  invited 
to  lay  aside  by  the  invitation  to  come  and  purchase,  and  having  laid  it  aside 
npon  such  invitation,  and  with  the  knowledge  of  the  dealer,  he  has  com- 
mitted  it  to  his  custody.  The  care  of  such  property  is  within  the  author- 
ity of  the  salesman  assigned  to  wait  npon  the  customer,  and  is  a  part  of 
the  transaction  in  which  he  is  authorized  to  represent  his  employer. 

Bailments  —  Store-keeper  and  Customer  —  Care  Required  of  Store- 
keeper, —  A  watch  is  such  a  personal  belonging  as  men  usually  carry 
with  them,  and  remove  from  the  person  and  lay  aside  while  in  a  store 
selecting  and  purchasing  a  suit  of  clothes;  and  if  a  customer,  by  direction 
of  the  store-keeper's  salesman,  places  his  watch  in  a  designated  drawer 
in  the  store,  preparatory  to  such  selection  and  purchase,  the  store- keeper 
thereby  becomes  a  bailee,  chargeable  with  ordinary  diligence,  and  re* 
sponsible  for  ordinary  neglect. 

Bailment  for  Hire  —  Customer  and  Store-keeper  —  Degree  of  Care.  — 
A  bailment  for  hire,  where  no  hire  is  paid,  requires  ordinary  diligence 
on  the  part  of  the  bailee,  and  makes  him  liable  for  ordinary  neglect. 
Such  bailment  exists  only  in  cases  where  the  bailment  is  a  necessary  in- 
cident of  the  bu$<ine3s  in  which  the  bailee  makes  a  profit^  as  in  the  case 
of  a  customer  and  a  store- keeper. 

Bailment  fob  Hire  —  Demand  —  Failurb  to  Return  —  Burden  of 
Proof.  —  Proof  of  failure  by  a  bailee  for  hire  to  return  the  property  in- 
trusted to  him  upon  demand  is  not  proof  of  its  loss;  but  a  failure  on 
his  part  to  give  any  such  explanation  of  his  neglect  to  restore  the  bail- 
ment upon  demand  as  will  enable  the  bailor  to  test  his  good  faith  will 
be  suificient  to  hold  him  to  proof  that  he  has  exercised  ordinary  diligence 
i&  the  care  of  it. 
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.Bailment  FOR  Hire  —  Defrnses  by  Bailee— -  Theft  of  Bailment. — A 
bailee  for  hire,  where  no  hire  ia  paid,  is  entitled  to  any  inferences  fairly 
deducible  from  his  conduut  iu  the  care  of  the  bailment,  when  its  return 
is  deiiiatided.  Proof  that  it  has  been  stolen  without  ordinary  neglect  oa 
the  part  of  the  bailee  is  a  good  defense  for  him. 

De  Forrest  Ballou,  for  the  appellant. 

Milton  C.  Work  and  Henry  J.  McCarthy,  for  the  appellees. 

Heydrick,  J.  The  defendants  were  retail  dealers  in  cloth- 
ing in  the  city  of  Philadelphia.  The  plaintiff,  in  company 
with  his  wife,  visited  their  store  for  the  purpose  of  purchasing 
a  suit  of  clothes,  having  upon  his  person  at  the  time  a  watch 
and  chain.  Having  selected  a  coat  and  vest,  and  being  about 
to  remove  the  corresponding  garments  for  the  purpose  of  try- 
ing on  those  selected,  he  took  oflf  his  watch  and  chain,  and  was 
about  to  lay  it  on  a  pile  of  clothing,  when  the  salesman  who 
was  waiting  upon  him  said,  "You  had  better  put  your  watch 
here,"  indicating  a  drawer  from  which  the  vest  had  been  taken, 
and  adding,  "It  will  be  safe,  I  guess."  The  watch  and  chain 
were  accordingly  put  in  the  drawer,  and  the  drawer  was  closed 
by  the  salesman.  Plaintiff,  his  wife,  and  the  salesman  then 
went  to  another  part  of  the  store,  where  there  was  a  mirror, 
and  the  coat  and  vest,  having  been  tried  on,  were  found  to  be 
satisfactory.  They  next  turned  their  attention  to  the  selection 
of  a  pair  of  pantaloons,  in  doing  which  the  plaintiflf  went  twice 
to  a  dressing-room  connected  with  the  store.  While  he  was 
thus  engaged  in  trying  on  pantaloons,  the  salesman  conducted 
his  wife  to  a  seat  some  distance  from  the  drawer  in  which  the 
watch  and  chain  had  been  placed,  and  to  the  vicinity  of  which 
she  had  returned  after  the  coat  and  vest  had  been  selected, 
and  there  entertained  her  during  the  time  her  husband  waa 
in  the  dressing-room.  W^hen  the  entire  suit  had  been  selected, 
and  the  plaintiflf  had  replaced  the  garments  which  he  wore 
when  entering  the  store,  he  said  to  the  salesman,  "Now  we 
will  take  the  watch."  The  salesman  opened  the  drawer  into 
which  it  had  been  placed,  but  it  was  not  there.  Several  per- 
sons who  had  been  in  the  store  during  the  selection  of  the 
suit,  but  who  had  left,  were  sent  for  and  questioned  by  one  of 
tlie  defendants,  but  the  watch  and  chain  were  not  found  and 
returned  to  the  plaintiff.  While  search  was  being  made  for 
the  watch,  the  plaintiff  asked  the  salesman  whether  they  were 
in  the  habit  of  putting  things  like  it  in  the  drawers,  and  he 
replied  that  they  bad  done  so  many  times  and  nothing  of  the 
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kind  had  hfippened  before.  Having  paid  for  the  suit  pur- 
chased, the  plaintiff  asked  one  of  the  defendants  whether  he 
thought  it  was  right  that  he,  the  plaintiff,  should  lose  the 
watch.  The  reply  was,  that  he  would  have  to  lose  it;  but  the 
defendants  would  do  all  they  could  to  assist  him  in  finding  it. 
The  watch  has  never  been  returned  to  the  plaintiff.  Upon 
proof  of  these  facts  the  court  below  nonsuited  the  plaintiff, 
and  its  refusal  to  take  off  the  nonsuit  is  the  single  error  as- 
signed. 

When  the  defendants  opened  a  retail  clothing  store,  they 
thereby  invited  the  public  to  come  into  their  place  of  business 
and  purchase  clothing  in  the  usual  manner.  And  when  they 
extended  this  invitation  they  assumed  some  duty  to  the  peo- 
ple vvlio  should  respond  to  it.  Even  the  householder  who  per- 
mits the  use  of  a  path  leading  to  his  house  is  deemed  to  hold 
out  an  invitation  to  all  people  who  have  any  reasonable  ground 
for  coming  thither  to  pass  along  his  pathway,  and  is  therefore 
held  responsible  for  neglecting  to  fence  off  dangerous  places: 
1  Addison  on  Torts,  203.  So,  too,  a  shop-keeper  is  liable  for 
neglect  on  leaving  a  trap-door  open  without  any  protection, 
by  which  his  customers  receive  injury:  Lancaster  Canal  Co.  v. 
Parnaby,  11  Ad.  &  E.  223.  In  like  manner,  it  cannot  be 
doubted  that  if  these  defendants  had  maintained  or  permitted 
a  danger  of  any  kind  in  their  store,  and  by  reason  of  it  the 
plaintiff  had  sustained  bodily  injury,  they  would  have  been 
answerable  to  him  for  the  consequences.  In  such  case  they 
would  be  said  to  have  been  guilty  of  negligence,  —  guilty  of  a 
neglect  of  a  duty  which  they  owed  to  the  customer;  but  I  ap- 
prehend that  the  duty  neglected  would  arise  from  an  implied 
contract  that  if  customers  would  come  to  their  store,  no  harm 
that  could  reasonably  be  averted  should  overtake  them,  and 
the  consideration  for  such  promise  would  be  the  chance  of 
profit  from  their  patronage.  Upon  principle,  the  contract 
must  be  held  to  extend  to  the  safety  of  such  property  as  the 
customer  necessarily  or  habitually,  in  pursuance  of  a  universal 
custom,  carries  with  hira.  Whatever  thus  necessarily,  or  in 
common  with  people  generally,  he  habitually  carries  with  him, 
and  must  necessarily  k y  aside  in  the  store  while  making  or 
examining  his  purchases,  he  is  invited  to  lay  aside  by  the  in- 
vitation to  come  and  purchase,  and  having  laid  it  aside  upon 
Buch  invitation,  and  with  knowledge  of  the  dealer,  he  has  com- 
mitted it  to  his  custody.  And  this  being  a  necessary  incident 
of  the  business  upon  which  the  customer  was  invited  to  come 
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to  the  store,  the  care  of  the  property  would  be  within  the  au- 
thority of  the  salesman  assigned  to  wait  upon  him;  it  would 
be  part  of  the  transaction  in  which  he  is  authorized  to  repre- 
8ent  his  employer.  This  much  was  assumed  without  question 
in  Bunnell  v.  Stern,  122  N.  Y.  539j  19  Am.  St.  Rep.  519,  — a 
a  case  differing  from  the  present  in  this  only,  that  the  article 
lost  was  a  lady's  cloak,  and  the  saleswoman  took  no  care 
whatever  of  it. 

Assuming  that  the  jury  would  have  found  that  a  watch  is 
such  personal  belonging  as  men  usually  carry  with  them,  and 
that  in  the  selection  of  a  suit  of  clothes  it  is  necessary  or  usual 
to  remove  it  from  the  person  and  lay  it  aside,  and  further, 
that  the  plaintiff,  by  direction  of  the  defendants'  salesman, 
placed  his  watch  in  a  designated  drawer  in  the  store,  prepara- 
tory to  the  selection  of  a  suit  of  clothes,  to  purchase  which  he 
visited  the  store,  the  defendants  thereby  became  chargeable  as 
bailees.  The  principles  which  govern  that  relation  are  briefly 
and  clearly  stated  by  Judge  Story,  in  his  work  on  bailments, 
thus:  "When  the  bailment  is  for  the  benefit  of  the  bailor,  the 
law  requires  only  slight  diligence  on  the  part  of  the  bailee,  and, 
of  course,  makes  him  answerable  only  for  gross  neglect.  When 
the  bailment  is  for  the  sole  benefit  of  the  bailee,  the  law  re- 
quires great  diligence  on  the  part  of  the  bailee,  and  makes  him 
responsible  for  slight  neglect.  When  the  bailment  is  recip- 
rocally beneficial  to  both  parties,  the  law  requires  ordinary 
diligence  on  the  part  of  the  bailee,  and  makes  him  responsible 
for  ordinary  neglect.  Manifestly,  the  bailment  in  a  case  like 
the  present  is  of  the  latter  class,  for,  while  the  customer  pays 
nothing  directly,  or  eo  nomine,  for  the  safe-keeping  of  his  effects, 
the  dealer  receives  his  recompense  in  the  profits  of  the  trade, 
of  which  the  bailment  is  a  necessary  incident.  It  was  upon 
this  principle  that  Lord  Holt  said,  in  Lane  v.  Cotton^  12  Mod. 
483,  an  action  was  sustainable  against  an  innkeeper  for  the 
loss  of  a  guest's  goods,  and  that  the  court  of  appeals  aflirmed 
the  judgment  of  the  court  of  common  pleas  of  tlie  city  of  New 
York  in  Bxmnell  v.  Stern,  122  N.  Y.  539;  19  Am.  St.  Rep.  519. 
In  Massachusetts,  the  proprietor  of  a  liquor-store  who  per- 
mitted an  order-slate  for  an  expressman  to  be  kept  in  his  store, 
and  allowed  people  to  leave  packages  tliere  to  be  taken  away 
by  the  expressman,  was  held  to  be  a  bailee  for  hire,  on  the 
theory  that  what  he  thus  permitted  brought  him  an  increase 
of  business:  Newhall  v.  Paige,  10  Gray,  366.  This,  however, 
would  seem  to  be  pushing  the  principle  to  a  dangerous  ex- 
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tremo;  it  would  render  it  unsafe  for  any  business  man  to 
allow  another's  property  to  be  left  about  his  premises,  and 
would  be  in  seeming  conflict  with  our  own  cases  of  First  Nat. 
Bank  v.  Graham,  79  Pa.  St.  106;  21  Am.  Rep.  49;  and  De  Ha- 
ven V.  Kensington  Nat.  Bank,  81  Pa.  St.  95.  The  safer  rule  is 
to  hold  a  bailment  to  be.  for  hire,  when  no  hire  is  paid,  in  such 
cases  only  as  it  is  a  necessary  incident  of  a  business  in  which 
the  bailee  makes  profit;  and  such  the  jury  might  have  found 
the  present  case  to  have  been. 

The  remaining  question  is,  whether,  upon  the  assumption 
that  there  was  a  bailment  for  hire,  proof  of  failure  of  the  de- 
fendants to  return  the  watch  and  chain  upon  demand  was, 
under  the  circumstances,  sufficient  to  carry  the  case  to  the 
jury.  If  what  was  said  by  the  plaintifT  should  be  taken  as 
proof  that  the  property  was  lost,  we  would  be  met  with  a  con- 
flict of  authority  elsewhere  as  to  the  effect  of  it,  and  find  little 
in  our  own  books  to  help  us  determine  whether  the  burden  was 
upon  the  plaintiff  to  prove  negligence,  or  upon  the  defendants 
to  repel  the  inference  of  it.  But  the  plaintiff's  evidence  amounts 
to  no  more  than  that  the  salesman  examined  the  drawer  in 
which  the  watch  had  been  placed  and  some  others,  and  did 
not  find  it,  and  that  several  persons,  not  employees  of  the  de- 
fendants, who  had  been  in  the  store  and  left,  were  sent  for,  and 
interrogated  without  result.  All  this  did  not  prove  a  loss,  nor 
even  that  the  defendants  said  the  watch  was  lost  or  had  been 
stolen.  In  Logan  v.  Mathews,  6  Pa.  St.  417,  it  was  held  that  if 
a  bailee  for  hire  return  the  property  in  a  damaged  state,  and 
give  no  explanation  how  the  injury  happened,  the  burden  of 
proof  to  show  that  there  was  no  negligence  is  upon  him.  In 
harmony  with  this  judgment,  a  bailee  who  fails  to  give  any 
such  explanation  of  his  neglect  to  restore  the  property  in- 
trusted to  him  as  will  enable  the  bailor  to  test  his  good  faith 
ought  to  be  held  to  pz-oof  that  he  has  exercised  ordinary  dili- 
gence in  the  care  of  it.  Doubtless  the  defendants  were  en- 
titled to  the  benefit  of  any  inferences  fairly  deducible  from 
their  conduct  when  the  watch  was  demanded,  but  such  infer- 
ences were  for  the  jury.  If  the  case  had  been  submitted  to 
them,  and  they  had  found,  as  an  inference  from  the  facts 
proved,  that  the  watch  had  been  stolen,  such  finding  would 
have  been  a  complete  exculpation,  unless  they  further  found 
that  the  defendants  had  not  exercised  ordinary  care. 

Tha  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarde4^ 
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Bailments  —  Liability  of  Bailee  fob  Hire  for  FAiLtntB  to  Return 
Goods.  —  Wlien  the  right  to  receive  compensation  for  his  services  may  he 
inferred  from  the  circumstances  of  a  deposit,  the  duty  of  the  bailee  becomes 
that  of  a  depo^iitary  for  hire,  and  he  is  bound  to  exercise  ordinary  care:  Smith 
V.  Nashua  etc.  B.  £.,  27  N.  H.  86;  59  Am.  Dec.  364. 

Bailments  —  Liability  of  Bailee  of  Naked  Deposit.  —  A  deposit, 
properly  so  called,  is  a  naked  bailment,  and  exists  when  oue  of  the  contracting 
parties  gives  something  to  the  other  to  keep,  who  is  to  do  so  gratuitously, 
and  return  it  upon  request.  In  such  a  case  the  depositary  is  bound  to  exer- 
cise ordinary  care:  Bozelle  v.  Rhodes,  116  Pa.  St.  129;  2  Am.  St.  Rep.  591, 
and  note;  Smith  v.  Nashua  etc.  R.  R.,  27  N.  H.  86;  59  Am.  Dec.  304.  A 
gratuitous  bailee  is  liable  only  for  gross  neglect:  Tancil  v.  Seaton,  28  Gratt. 
601;  26  Am.  Rep.  380;  Knowlea  v.  Atlantic  ele.  R.  R.  Co.,  38  Me.  55;  01  Am. 
Dec.  23i,  and  note;  Beardxlee  v.  Richardson,  11  Wend.  25;  25  Am.  Dec.  596, 
and  note;  Glover  v.  Burbidye,  27  S.  C.  305;  Ouderkirk  v.  Central  Nat.  Bank, 
119  N.  Y.  263.  A  deposit  made  at  the  instauoa  of  the  bailee  requires  the 
observance  of  ordinary  care,  at  lejist:  Oj-een  v.  Hollingsworth,  5  Dana,  173;  30 
Am.  Dec.  680. 

Bailments  —  Failure  to  Retdrn-*- Borden  of  Proof.  —A  bailee,  if 
be  wishes  to  exonerate  himself  from  liability  for  the  loss  of  the  bailment, 
must  show  the  fact  and  manner  of  the  loss.  The  burden  must  then  be  as- 
sumed by  the  bailor  to  show  that  the  loss  was  due  to  the  bailee's  negligence: 
Lancaster  Mills  v.  Mej-chanis'  Cotton-press  Co.,  89  Tenn.  1;  24  Am.  St.  Rep. 
586;  Stewart  v.  Stone,  127  N.  Y.  500.  Evidence  of  a  demand  and  refusal  ii 
sufficient  to  throw  upon  the  bailee  the  bunle  \  of  showing  that  the  bailment 
was  lost  without  his  fault  or  negligence:  Beardslee  v.  Richardson,  11  Wend. 
25;  25  Am.  Dec.  596,  and  note  with  cases  collected:  Cumins  v.  [Vood,  44  111. 
416;  92  Am.  Dec.  189,  and  note:  Ouderkirk  v.  Central  Nat.  Bank,  119  N.  Y. 
263.  See  extended  note  to  Sdimidl  v.  Blood,  24  Am.  Dec.  150.  A  bailee 
who  receives  property  as  a  mere  depositary  for  safe-keeping  is  bound  to  de- 
liver to  the  bailor  upon  demand,  or  assume  the  burden  of  showing  why  ho 
should  not:    Wetherly  v.  Straus,  93  Cal.  283. 

Bailments  —  Theft  of  Bailment  —  Liability  of  Bailee.  —  Theft  it 
not  presumptive  evidence  of  bailee's  want  of  ordinary  care:  Mills  v.  Oilbreth, 
47  Me.  320;  74  Am.  Dec.  487,  and  note.  Where  a  bailment  is  stolen,  the 
bailee  is  not  liable  for  its  loss,  unless  he  was  guilty  of  gross  negligence 
in  his  care  of  it:  Tancil  v.  Seaton,  28  Gratt.  601;  26  Am.  Rep.  380.  See 
extended  note  to  Schmidt  v.  Blood,  24  Am.  Dec.  154.  But  a  bailee  without 
hire  is  liable  for  a  bailment  of  money  taken  out  of  his  safe  by  a  clerk, 
whom  he  allowed  to  enter  the  safe:  Olover  v.  Burbidge,  27  S.  0.  305.  In 
Foster  v.  Essex  Bank,  17  Mass.  479,  9  Am.  Dec.  168,  it  was  held  that  a  bank 
which  was  the  naked  depositary  of  a  cask  of  gold  coin  was  not  liable  to  the 
depositor  for  ita  value,  where  it  was  fraudulently  taken  out  of  the  bank  by 
the  cashier. 
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SOHABPFBR    V.    JaOKSON    ToWNSHIP. 

[10  Pennsylvania  State,  146  ] 

NkGMGENCB — PllOXIMATB  AND  REMOTE  CaUSB  APPLIES  TO  MUNICIPALI- 
TIES.—  The  rule  that  a  person  ia  responsible  for  such  consequences  of 
his  fault  as  are  natural  and  probable,  and  might  be  foreseen  by  ordinary 
forecast,  but  not  for  such  as  are  the  result  of  an  extraordinary  event, 
not  likely  to  be  foreseen,  applies  in  actions  against  municipal  and  quasi 
municipal  corporations,  as  well  as  to  natural  persona  and  private  corpora- 
tions. 

NEQLiaENCE  —  CoNCURnENCE    OP    CAUSES    APPLIES    TO    MUNICIPALITIES.  — 

The  rule  that  the  concurrence  of  an  ordinary  cause  with  the  negligence 
of  a  party  will  not  relieve  him  from  responsibility  for  the  resultant  in- 
jury applies  as  against  municipal  and  quasi  municipal  corporations,  as 
well  as  to  private  persons  and  corporations. 

Highways  —  Liability  of  Township  for  Nboligbmcb.  —  When  the  negli- 
gence of  a  township  in  allowing  a  highway  to  remain  out  of  repair  con- 
curs with  an  extraordinary  outside  cause  in  producing  an  injury,  the 
township  is  not  liable,  but  the  concurrence  of  an  ordinary  outside  cause 
with  such  negligence  will  not  so  relieve  it. 

Highway  —  Liability  of  Township  for  Defect  Concurring  with  Ex- 
traordinary Cause.  —  When,  from  extraordinary  causes,  for  the  exist- 
ence of  which  township  officers  are  not  responsible,  and  of  which  they 
cannot  be  presumed  to  have  had  notice,  a  driver  loses  control  of  his 
horses,  and  they  afterward  come  in  contact  with  a  defect  in  the  high- 
way, the  township  is  not  liable  for  the  resultant  injury  or  damage. 

Highways. — To  Render  Township  liable  for  injury  caused  by  defects  in 
a  public  highway,  such  defect  must  have  been  the  sole  efficient  cause  of 
the  injury. 

Highways  —  Liability  of  Township  —  Negligence. — Where  the  proxi- 
mate cause  of  an  injury  on  a  highway  is  the  fright  of  a  horse,  and  that 
fright  is  not  caused  by  any  defect  in  the  highway,  or  by  any  neglect  of 
duty  on  the  part  of  the  township  officers,  the  township  is  not  liable,  al- 
though the  injury  is  caused  by  the  frightened  horse  running  into  a  defect 
in  the  highway. 

W.  M.  Derr,  for  the  appellant. 

Orant  Weidman  and  P.  S.  Keiser,  for  the  appellee. 

Heydutck,  J.  The  plaintiff,  an  infant  of  less  than  four 
years  of  age,  brought  suit  in  the  court  below  to  recover  dam- 
ages for  injuries  received  in  the  same  accident  out  of  which 
Jackson  Tp.  v.  Wagner,  127  Pa.  St.  184,  14  Am.  St.  Rep.  833, 
grew.  According  to  the  plaintiff's  witnesses,  he  started,  in 
company  with  his  mother,  two  younger  children,  and  Miss 
Wagner,  the  plaintiff  below  in  Jackson  Tp.  v.  Wagner,  127  Pa. 
St.  184,  14  Am.  St.  Rep.  883,  to  drive  over  one  of  the  high- 
ways of  the  defendant  township.  At  this  time  there  was  upon 
the  side  of  the  road  in  question  a  stone-pile  about  twenty-five 
feet  in  length  by  from  one  to  three  feet  in  height,  and  at  the 
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side  of  the  stone-pile  a  hole,  in  respect  to  the  dimensions  of 
which  these  witnesses  differed  widely,  varying,  as  to  the  depth, 
from  eight  to  eighteen  inches;  as  to  the  width,  from  eight 
inches  to  three  feet;  and  as  to  the  length,  from  one  to  five 
feet.  The  same  witnesses  differed  as  to  the  width  of  the  road 
between  this  hole  and  the  gutter  almost  as  much,  —  one  of  them 
asserting  that  it  was  but  seven  or  eight  feet,  while  four  others 
testified  that  it  was  from  twelve  to  fourteen  feet  wide.  Upon 
this  evidence,  to  which  greater  credit  seems  to  have  been  given 
than  to  that  on  the  part  of  the  defendant,  the  jury  found,  un- 
der proper  instructions  as  to  the  duty  of  the  supervisors,  that 
the  road  was  not,  on  the  day  and  at  the  place  of  the  accident, 
Buitable  and  sufficient  for  public  travel  conducted  in  the  or- 
dinary manner  and  by  the  ordinary  means  of  conveyance.  It 
must  therefore  be  assumed  that  the  township  was  guilty  of 
negligence;  and  as  there  could  be  no  question  of  contributory 
negligence  on  the  part  of  an  infant  of  such  tender  years  as  the 
plaintiff,  the  only  question  to  be  determined  is,  whether,  upon 
the  further  facts  testified  to  by  the  plaintiff's  witnesses,  the 
township  is  liable  for  the  injury  sustained  by  the  plaintiff 
upon  this  road. 

Whatever  the  condition  of  the  road  may  have  been,  the 
party  passed  over  it  safely  and  without  noticing  any  defect 
therein,  but  when  they  had  reached  a  point  about  one  hun- 
dred and  twenty  feet  beyond  the  stone-pile,  where  the  road 
was  in  good  condition,  they  met  a  donkey,  drawing  a  cart 
loaded  with  tin  cans,  and  another  donkey,  which,  in  the  lan- 
guage of  the  witnesses,  was  "loose,  and  came  towards  the 
liorse."  Thereat  the  horse  became  frightened,  the  driver  lost 
control  of  him,  and  he  turned  suddenly  around,  wrenching 
the  spokes  of  one  of  the  front  wheels  out  of  the  hub,  and  fled 
in  the  opposite  direction,  the  hub  of  the  broken  wheel  falling 
to  and  dragging  upon  the  ground.  When  the  buggy  reached 
the  hole  already  described,  the  end  of  the  axle  dropped  into  it, 
and  the  plaintiff  was  thrown  out  upon  the  stone-pile.  The 
testimony  upon  the  part  of  the  defense  showed  very  clearly 
that  the  occurrence  was  as  is  stated  by  the  reporter  and  in 
the  opinion  in  Jackson  Tp.  v.  Wagner^  127  Pa.  St.  184,  14 
Am.  St.  Rep.  833,  differing  somewhat  from  the  foregoing 
statement;  but  in  considering  the  assignments  of  error  in  this 
case  the  plaintiff's  testimony  will  be  accepted  as  verity.  So 
accepting  it,  was  the  defendant  township  answerable  for  the 
injury  received  by  the  plaintiff  ? 
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It  is  a  general  rule,  as  well  settled  as  anything  in  the  law  of 
negligence,  that  a  man  is  responsible  for  such  consequences  of 
his  fault  as  are  natural  and  probable,  and  might  therefore  be 
foreseen  by  ordinary  forecast,  but  if  his  fault  happen  to  concur 
with  something  extraordinary,  and  therefore  not  likely  to  be 
foreseen,  he  will  not  be  answerable  for  the  extraordinary  re- 
sult. This  rule  applies  in  actions  against  municipal  and  quasi 
municipal  corporations,  as  well  as  to  natural  persons  and  pri- 
vate corporations.  The  concurrence  of  that  which  is  ordinary 
with  a  party's  negligence  does  not  relieve  him  from  responsi- 
bility for  the  resultant  injury.  Examples  of  such  concurrence 
may  be  found  in  cases  where,  by  reason  of  causes  known  to 
the  pi.blic  authorities,  horses  are  likely  to  become  frightened, 
and  in  their  sudden  fright  plunge  over  an  unguarded  precipice, 
or  rush  upon  some  danger  within  the  highway,  for  the  exist- 
ence of  which  the  authorities  are  responsible.  In  such  cases 
the  consequences  of  the  neglect  of  duty  are  natural  and  prob- 
able, and  ought,  therefore,  to  be  foreseen.  But  when,  from  ex- 
traordinary causes,  for  the  existence  of  which  the  supervisors 
are  not  responsible,  and  of  which  they  cannot  be  presumed  to 
have  had  notice,  a  driver  loses  control  of  his  horses,  and  they 
come  in  contact  with  a  defect  in  the  highway,  there  is  no 
more  reason  for  holding  the  township  answerable  for  a  result- 
ant injury  than  there  is  for  holding  any  other  party  responsible 
for  the  result  of  the  concurrence  of  something,  which  he  could 
not  foresee,  with  his  negligence.  In  Massachusetts  it  was  held 
in  a  well-considered  case  that  when  a  horse,  by  reason  of  fright, 
disease,  orviciousness,  becomes  actually  uncontrollable,  so  that 
the  driver  cannot  stop  him  or  direct  his  course,  or  exercise  or 
regain  control  over  his  movements,  and  in  this  condition 
comes  upon  a  defect  in  the  highway,  or  upon  a  place  which  is 
defective  for  want  of  a  railing,  by  which  an  injury  is  occa- 
sioned, the  town  is  not  liable  for  the  injury,  unless  it  appears 
that  it  would  have  occurred  if  the  horse  had  not  been  so  un- 
controllable: Titus  V.  Inhabs.  of  Northbridge,  27  M&S8.  258;  93 
Am.  Dec.  91.  The  doctrine  of  this  case  was  reiterated  in  Mor- 
ton v.  Taunton,  97  Mass.  266;  Fogg  v.  Nahant,  98  Mass.  578; 
and  Stone  v.  Hubbardston,  100  Mass.  49.'  Similarly,  it  has 
been  held  in  Wisconsin  that  a  town  is  not  liable  for  an  injury 
received  upon  a  defective  highway  by  a  horse  that  has  escaped 
from  the  control  of  its  driver,  unless  it  be  made  to  appear 
affirmatively  that  the  disability  of  the  driver  to  control  him 
was  caused  by  the  same  or  some  other  defect  in  the  highway: 
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Jackson  v.  Town  of  Bellevieu,  30  Wis.  250.  In  Maine  also,  the 
same  subject  has  been  much  considered,  and  with  the  like  re- 
sult: Moore  v.  Abbot,  32  Me.  46;  Coombs  v.  Topsham,  38  Me. 
204;  Anderson  v.  Bath,  42  Me.  346;  Moulton  v.  Sanford,  51 
Me.  127.  In  the  latest  of  these  cases  it  was  determined  that 
if  there  be  two  efBcient,  independent,  proximate  causes  of  an 
injury  sustained  by  a  traveler  upon  a  highway,  the  primary 
cause  being  one  for  which  the  town  is  not  responsible,  and  tlie 
other  being  a  defect  in  such  highway,  the  injury  cannot  be 
said  to  have  been  received  through  such  defect,  and  the  town 
is  not  liable  therefor,  though  the  traveler  himself  is  in  no  de- 
fault. It  is  true  that  in  these  states  there  are  statutes  defin- 
ing the  right  of  action  for  such  injuries,  but  they  are  merely 
declaratory  of  the  common  law. 

This  precise  question  has  not  been  as  frequently  considered 
in  this  state  as  in  the  states  referred  to,  but  in  Chnrtiers  Tp. 
V.  Phillips,  122  Pa.  St.  601,  it  was  distinctly  raised  by  a  point 
in  which  the  court  was  asked  to  charge  that,  "to  render  a 
township  liable  for  an  injury  by  a  defect  in  a  highway,  it  must 
have  been  the  sole,  efficient  cause  of  the  injury;  and  if  the 
jury  find  from  the  evidence  that  this  accident  to  the  plaintiflf 
wlis  caused  by  the  uncontrollable  struggle  of  a  choking  horse, 
or  from  this  cause  concurring  with  a  defect  in  the  highway, 
then  their  verdict  must  be  for  the  defendant."  For  refusal  to 
affirm  this  point  without  qualification,  the  judgment  of  the 
common  pleas  was  reversed.  To  the  same  effect  is  Herr  v. 
City  of  Lebanon,  30  Week.  Not.  Cas.  248,  decided  at  this  term. 
These  judgments  require  no  vindication.  They  are  logical 
deductions  from  the  rule  of  law  which  must  be  invoked  by 
every  plaintiff  who  seeks  redress  for  an  injury  received  through 
the  negligence  of  another.  The  injury  must  have  been  the 
natural  and  probable  result  of  the  defendant's  negligence. 
But  the  cases  must  be  rare  in  which  an  injury  can  be  said  to 
be  the  result  of  the  negligence  of  a  party,  when  there  is 
another  and  primary,  efficient,  proximate  cause,  wholly  inde- 
pendent of  such  negligence,  and  for  which  the  party  charged 
with  negligence  is  in  no  way  responsible.  In  such  cases  it 
would  be  incumbent  on  the  plaintiff  to  show  that  the  accident 
would  have  happened  without  the  concurrence  of  the  primary^ 
efficient,  proximate  cause. 

In  this  case  the  driver  lost  control  of  the  horse  the  moment 
he  took  fright  at  the  donkeys  and  tin  cans,  and  she  had  not 
regained  efficient  control  at  the  moment  of  the  accident.    Her 
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own  testimony  is,  that  she  was  trying  to  stop  him,  but  had  not 
succeeded.  He  was  still  pursuing  his  flight,  dragging  the 
wrecked  buggy  after  him,  when  the  occupants  were  thrown 
out.  It  may  be  conceded  that  the  township  would  have 
been  answerable  for  the  injuries  if  it  had  appeared  that  the 
plaintiff"  would  have  been  thrown  out  in  the  same  manner  if 
the  horse  had  not  received  this  extraordinary  fright  and 
wrecked  the  buggy,  but  this  did  not  appear.  On  the  con- 
trary, it  appeared  in  the  plaintiff''8  evidence  that  the  party 
had  passed  the  place  of  the  accident  in  safety  a  few  minutes 
before  without  noticing  any  defect.  But  for  the  fright  of  the 
horse  and  the  driver's  loss  of  control,  they  would  have  con- 
tinued their  journey,  and,  of  course,  the  accident  would  not 
have  happened.  How  much  the  wreck  of  the  buggy  may 
have  had  to  do  with  the  final  catastrophe  may  be  inferred 
from  the  account  given  by  plaintiff's  witnesses,  and  the  belief 
expressed  by  the  driver  that  if  the  wheel,  instead  of  the  hub, 
had  gone  into  the  hole,  the  buggy  would  not  have  been  upset- 
But  the  loss  of  the  whoel  was  not  in  any  manner  attributable 
to  any  defect  in  the  highway.  It  was  admitted  that  the  road 
'was  in  good  condition  at  the  point  where  this  beginning  of  the 
accident  occurred.  It  is  therefore  clear  that  the  proximate 
cause  of  tlie  plaintiff's  injury  was  the  fright  of  the  horse,  and 
that  that  fright  was  not  caused  by  any  defect  in  the  highway, 
or  by  any  neglect  of  duty  on  the  part  of  the  supervisors. 
For  this  reason  the  judgment  must  be  reversed. 


Municipal  Corporations  —  Liability  fob  Dbfkctivb  Hiqhwats  — 
Peoximatb  and  Remote  Cause  of  Injuey.  —  To  render  a  city  liable  for 
neglect  to  keep  its  streets  in  proper  condition,  such  negligence  must  be  the 
proximate  cause  of  the  injury:  Cline  v.  Crescent  City  S.  R.  Co.,  43  La.  Ann. 
327;  26  Am.  St.  Rep.  187,  and  note;  West  Mahanoy  Township  v.  Watson,  116 
Pa.  St.  344;  2  Am.  St.  Rep.  604,  and  note;  Childrey  v.  HuiUington,  34  W. 
Va.  457.  A  declaration  against  a  city,  alleging  neglect  to  repair  streets, 
fails  to  state  a  cause  of  action  if  it  does  nob  show  that  the  alleged  damages 
resulted  from  that  breach  of  duty:  City  Council  v.  Qilmer,  33  Ala.  116;  70 
Am.  Dec.  562,  and  note.  The  negligence  of  a  responsible  agent  intervening 
between  defendant's  negligence  and  the  damage  suffered  breaks  the  causal 
connection.  When,  therefore,  a  person  driving  on  a  highway  meets  another, 
also  driving,  who  fails  to  turn  out  as  required  by  statute,  and  the  former  is 
compelled  to  drive  upon  the  side  of  the  road,  and  is  injured  by  colliding  with 
a  post  in  the  highway,  just  outside  of  the  traveled  part,  the  town  will  not  be 
liable,  but  the  person  whose  act  was  the  proximate  cause  of  the  injury  will 
be  liable  therefor:  Mahogany  v.  Ward,  16  R.  I.  479;  27  Am.  St.  Rep.  753, 
and  note. 

Municipal  Corporations  —  Liability  for  Defectivb  Hiohway  —  Con- 
4N7BRiNa  Causes.  — The  fact  that  a  highway  is  so  constructed  that  it  is  not 
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likely  to  keep  in  goo<l  condition  for  a  great  length  of  time  will  not  impose 
liability  on  a  town,  bound  to  keep  it  in  repair,  for  injury  caused  by  the  sudilen 
softening  of  the  earth  therein,  nnless  the  town  had  notice  that  the  danger  was 
so  iiniDinunt  as  to  show  a  want  of  reasonable  care  in  guarding  against  acci> 
dent;  Stoddard  v.  Winchester,  154  Mass.  149;  20  Am.  St.  Rep.  223,  and  note, 
A  defect  in  a  highway  for  which  a  town  is  answerable  must  be  such  that  it 
is  tiie  sole  cause  of  the  injury  complained  of.  If  such  injury  is  the  coml)ined 
result  of  the  defect,  united  with  some  distinct  concurring  cause,  the  town  is 
not  liable  for  the  injury,  unless  the  concurring  cause  be  a  pure  accident,  un- 
aided by  human  agency:  Pratt  v.  Weymouth,  147  Mass.  245;  9  Am.  St.  Rep. 
691,  and  note;  Joliet  v.  Verley,  35  111.  58;  85  Am.  Dec.  342,  an  1  note. 

Municipal  Corporations  —  Defective  Highwat  —  Fkiohiened  Horsk 
A8  Concurring  Cause  of  Injury.  — Township  officers,  in  keeping  »  public 
highway  safe  for  travel,  are  bound  to  anticipate  only  the  ordinary  needs  of 
travel;  and  they  are  not  bound  to  anticipate  the  danger  to  wliich  the  fright- 
ened horse  of  a  traveler  may  expose  him:  Ilorslick  v.  Diinkle,  145  Pa.  St.  220; 
27  Am.  St.  Rep.  686;  Huhhell  v.  Yonkers,  104  N.  Y.  434;  58  Am.  Rep.  522, 
and  extended  note;  note  to  Atlanta  v.  Wilson,  27  Am.  Rep.  398.  In  the  fol- 
lowing cases  the  municipal  corporation  was  held  liable  in  damages  for  defects 
in  highways,  where  the  concurring  cause  of  injury  was  the  running  away  of 
a  frightened  horse:  Rushville  v.  Adams,  107  Ind,  476;  67  Am.  Rep.  124; 
Atlanta  v.  Wilson,  59  Ga.  644;  27  Am.  Rep.  396;  Hey  v.  Philadelpfiia,  8L 
Pa.  St.  44;  22  Am.  Rep.  733;  Hull  v,  Kansas  City,  64  Mo.  698;  14  Am.  Rep. 
487;  Byerly  t.  Anamoaa,  79  lowai,  204. 


BaUM    V.    BiROHALL. 

[160  PUNNSYLVANIA  STATB,   164.] 

Conflict  of  Laws  —  Mortgage  —  Place  of  Pkrforhanok.  —  When  a  bond 
and  mortgage  for  the  purchase  of  real  estate  in  one  state  are  executed 
in  another  state,  but  show  upon  their  face  that  they  are  to  be  performed 
in  the  state  where  the  land  is  situated,  their  validity,  nature,  obligation, 
and  interpretation  must  be  governed  by  the  laws  of  the  latter  state,  al- 
though brought  in  question  in  some  other  state. 

OoMFLicrr  of  Laws  —  Married  Woman's  Bond  and  Mortoaob  Govkrnbd 
BY  THE  Lex  Rei  Sit.«.  —  A  married  woman's  bond  and  mortgage  for 
the  purchase  price  of  land  situated  in  one  state,  executed,  delivered,  and 
to  be  performed  in  that  state,  and  upon  which,  according  to  its  laws,  she 
is  liable  notwithstanding  her  coverture,  will  be  construed  in  the  courts 
of  another  state,  so  as  to  secure  to  her  the  advantages  and  enforce  against 
her  the  obligation  of  her  contract,  in  accordance  with  the  laws  of  the 
state  where  it  was  executed  and  delivered. 

Avery  D.  Harrington,  for  the  appellant. 

/.  Martin  Rommel  and  James  W.  West,  for  the  appelleen. 

Williams,  J.  The  defendants  are,  and  were  at  the  date  of 
the  bond  on  which  this  judgm^'nt  wis  entered,  husband  and 
wife.     In  the  winter  of  1884-85  they  lived  iu  this  state,  near 
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Philadelphia.  Desiring  to  remove  to  Delaware,  they  visited 
Dover  and  its  vicinity  in  February  in  1885,  in  search  of  a  suit- 
able farm  on  which  to  make  their  home.  Among  the  farms 
examined  by  them  was  that  of  Buum,  the  plaintiff,  from  whom 
they  got  the  price  and  terms  of  payment  at  which  he  would 
sell.  They  then  returned  to  their  home,  near  Philadclpliia; 
but  H.  C.  Birchall,  the  husband,  soon  after  returned  to  Dover, 
and  in  the  name  and  by  the  direction  of  his  wife  made  a  con- 
tract with  Baum  for  his  farm,  and  paid  one  hundred  dollars 
hand-money  upon  it.  It  was  to  be  closed  as  soon  as  the  title 
papers  could  be  conveniently  prepared,  pending  which  Birch- 
all came  back  to  his  home  in  this  state.  Soon  after,  a  bond 
and  mortgage  to  secure  so  much  of  the  purchase-money  due 
Baum  as  was  not  to  be  paid  on  delivery  of  the  deed,  were  sent 
by  mail  to  the  Birchalls  for  execution.  Both  instruments 
were  duly  signed  and  sealed  in  this  state,* after  which  Birchall 
took  them,  together  with  his  wife's  check  for  five  thousand  dol- 
lars, the  amount  to  be  paid  in  hand,  and  went  to  Dover  to  meet 
Baum  and  complete  the  transaction.  He  received  the  deed 
made  to  his  wife,  delivered  for  her  the  check  for  five  thousand 
•dollars  and  the  bond  and  mortgage  to  secure  the  balance  of  the 
purchase-money.  Soon  after,  the  Birchalls  removed  to  their 
new  home,  and  continued  to  reside  on  the  farm  for  one  and  a 
half  years,  when  they  sold  it,  subject  to  the  mortgage,  and  re- 
turned to  this  state.  Their  vendee  did  not  pay  principal  or  in- 
terest upon  the  mortgage,  and,  as  the  result  of  legal  proceedings 
upon  it,  the  farm  was  brought  to  sale  by  the  sheriff.  The  pro- 
ceeds of  the  sale  were  not  enough  to  pay  the  mortgage  debt, 
and  this  judgment  was  entered  upon  the  bond  for  the  purpose 
of  collecting  from  Mrs.  Birchall,  in  this  state,  the  balance  still 
due  on  the  purchase-money  of  the  farm.  She  then  made  ap- 
plication to  open  it,  on  the  ground  that  the  fact  of  her  having 
signed  the  bond  in  this  state  made  it  a  Peimsylvania  contract, 
and  that,  because  of  her  disability,  it  could  not  be  enforced 
against  her,  except  as  to  the  land  of  which  it  was  part  of  the 
purchase-money.  The  court  below  so  held,  and  the  correct- 
ness of  this  ruling  is  the  only  question  presented  by  this  ap- 
peal. 

If  it  be  conceded  that  the  bond  and  mortgage  were  executed 
in  this  state,  yet  it  appears  upon  their  face  that  they  were  to 
be  porfonned  in  the  state  of  Delaware,  and  the  general  rule  is, 
that  in  such  cases  the  instrument  is  governed  as  to  its  valid- 
ity, nature,  obligation,  and  interpretation  by  the  laws  of  the 
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place  where  it  is  to  be  performed:  Story  on  Conflict  of  Laws, 
sec.  280;  2  Kent's  Com.  459.  Interest,  which  is  the  ordinary 
measure  of  compensation  for  delay  in  performance,  is  to  be 
computed  according  to  the  law  of  the  place  of  payment:  Brown 
V.  Camden  etc.  R.  R.  Co.,  83  Pa.  St.  316.  The  remedy  and  the 
effect  to  be  given  to  any  existing  disability  in  the  maker  of 
the  instrument  are  also  to  be  determined  by  the  law  of  the 
place  of  payment:  Hill  v.  Chase,  143  Mass.  129.  The  same 
rule  applies  where  the  contract  is  made  by  correspondence 
through  the  mails,  or  by  telegraph.  Thus  it  w;is  held  that  if 
one  orders  goods  from  another  state  by  mail,  which  are  sent 
by  a  carrier,  the  contract  is  made  where  the  order  is  received 
and  the  goods  delivered  to  the  carrier  for  the  buyer,  and  the 
law  of  that  state  will  govern  the  contract:  Milliken  v.  Pmtt^ 
125  Mass.  374;  28  Am.  Rep.  241.  The  courts  of  this  state  will 
administer,  in  such  cases,  the  lex  loci  contractus  ?l&  against  one 
under  disability:  Evans  v.  Cleary,  125  Pa.  St.  204;  11  Am.  St. 
Rep.  886.  But  this  case  stands  on  still  stronger  ground.  De- 
livery is  an  essential  part  of  the  execution  of  any  instrument. 
It  is  not  enough  to  sign  and  seal  a  bond.  It  is  effectual  only 
when  it  is  delivered  to  the  party  interested  in  it,  or  to  some 
one  for  him.  The  bond  might  have  been  signed  wherever  it 
was  most  convenient  for  the  obligor  to  give  attention  to  \i,  but 
it  was  an  ineffectual  and  useless  paper  until  delivery  to  the 
obligor.  The  delivery  was  made  in  Delaware,  where  it  was  to 
be  performed.  It  was  made  a  binding  obligation,  itp  execu- 
tion was  completed  in  that  state,  and  for  this  further  reason  it 
must  be  governed  by  the  laws  of  that  state. 

So  far  we  have  considered  the  instrument  as  a  contract  with- 
out regard  to  the  character  of  the  subject-matter;  but  upon 
looking  into  the  transaction  of  which  it  is  a  part,  we  learn  that 
it  is  a  contract  relating  to  real  property.  Now,  the  rule  relat- 
ing to  such  contracts  has  been  well  settled  from  the  earliest 
days  of  the  English  common  law.  Real  property  cannot  at- 
tend the  person  of  the  owner  as  he  goes  from  one  jurisdiction 
to  another.  It  is  fixed,  immovable,  and  necessarily  under 
the  law  of  the  place  where  it  lies.  Contracts  relating  to  it 
must  therefore  necessarily  be  governed  by  the  lex  rei  sitx: 
Story  on  Conflict  of  Laws,  424.  It  seems  that  the  law  of  the 
state  where  Baum's  farm  was  located  makes  a  married  woman 
personally  liable  on  her  bond  given  for  property  bought  by 
her.  Mrs.  Birchall  went  there  to  look  at  and  treat  for  tlii.<? 
farm.     She  contracted  for  it,  through  her  husband,  in  that 
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state.  She  received  her  deed  and  delivered  her  money,  her 
bond  and  mortgage,  in  complete  execution  of  her  contract, 
there,  where  the  land  was.  The  law  of  that  state  determines 
the  effect  of  the  conveyance  received  by  her,  and  of  the  bond 
and  mortgage  given  by  her  to  secure  the  purchase  price  of  the 
land  she  bought.  We  have  therefore  a  contract  made  and,  in 
legal  effect,  delivered  in  Delaware,  for  the  purchase  of  real 
property  in  that  state,  upon  which,  according  to  the  laws  of 
that  state,  the  defendant  is  personally  liable,  notwithstanding 
her  coverture.  In  passing  upon  it  here,  our  courts  will  secure 
to  her  the  advantages,  and  enforce  against  her  the  obligations, 
of  her  contract  in  accordance  with  the  laws  of  that  state.  This 
conclusion  requires  us  to  reverse  the  order  of  the  court  below 
opening  the  judgment,  and  to  restore  it  to  the  records. 
The  order  is  reversed  and  set  aside  accordingly. 

Conflict  of  Laws  —  Contracts  Relating  to  Realty,  by  What  Law 
Governed.  — The  law  of  the  sittis  conclusively  governs  aa  to  all  questions 
relating  to  rights,  titles,  and  interests  in  and  to  real  estate:  Richardson  v. 
De  Oiverville,  107  Mo.  422;  28  Am.  St  Rep.  42(5,  and  note  with  cases  collected 
discussing  this  question;  Liiidky  v.  O'Reilly.  60  N.  J.  Eq.  636;  7  Am.  St. 
Rep.  802,  and  note.  The  lex  loci  rei  sit'S  determines  the  validity  of  mort- 
gages of  real  property:  Fessenden  v.  T(r/t,  65  N.  H.  39.  A  foreclosure,  ia 
the  courts  of  New  York,  of  a  mortgage  upon  lands  in  Connecticut  has  do 
validity:  Farmers'  Loan  etc.  Go.  v.  Postal  Tel.  Co.,  55  Conn.  334;  3  Am.  St. 
Rep.  53,  and  note.  The  effect  of  a  conveyance,  made  in  New  York,  of  lands 
iu  West  Virginia  is  to  be  determined  by  the  law  of  the  latter  state;  but  a 
contract  made  in  New  York,  between  citizens  of  that  state,  for  the  loan  of 
money,  to  secure  the  payment  of  which  such  conveyance  was  executed,  is  to 
be  governed  by  the  laws  of  New  York:  Klinck  v.  Price,  4  W.  Va.  4;  6  Am. 
Rep.  268. 

Conflict  of  Laws  —  Contracts,  when  Governed  by  Flack  of  Pkb- 
VORMANCB.  —  For  a  discussion  of  this  subject,  see  Waverly  Nat,  Bank  ▼,  Haii^ 
150  fa.  St.  466;  post,  p.  823,  and  note  with  qasea  coUeobed. 


Buck  v.  Pennsylvania  Railroad  Company. 

[160  Pennsylvania  Statk,  170.J 
OoiCHON  Carriers  —  Limitation  of  Liability  —  Burden  of  Proof.  —  A 
common  carrier  of  goods  may  limit  his  liability,  except  as  against  his 
own  negligence;  and  his  liability  then  depends  upon  proof  of  uegligeuca 
iu  fact.  If  no  explanation  is  given  as  to  how  an  injury  oooarred,  a  pre* 
sumption  of  negligence  arises,  justifying  a  recovery  in  oases  where  ther* 
is  no  other  proof  than  of  the  delivery  of  the  goods  to  the  carrier  in  good 
eondition,  and  their  arrival  at  the  point  of  destination  in  a  damaged  con- 
dition. 
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CoMMOK  Carriers  —  Contractt  Limitino  Liabilitt  —  Bprden  or  Proof. 
—  When  there  is  proof  of  the  fact  of  injury  to  goods  during  trausportir 
tion,  but  the  manner  of  its  occurrence  does  not  import  negligence  on  tfa* 
part  of  the  carrier,  be  is  not  liable,  if  his  contract  is  for  a  limited  liability 
only,  unless  there  is  proof  of  negligence  as  an  inducing  cause  of  the  io- 
jury,  and  the  burden  of  making  such  proof  is  upon  the  shipper. 

OoHMOX  Carriers  —  Presumption  of  Negliqence.  — An  Injurious  Acci- 
DKNT  alone  raises  a  fnnrrutfacie  presumption  of  negligence  on  the  part  ot 
the  carrier,  and  devolves  upon  him  to  disprove  such  negligence. 

Common  ('akrier  —  Contraci*  Limiting  Liability  —  Negligence,  whe» 
Question  for  Jury.  —  When  goods  of  a  delicate  and  fragile  character 
are  shown  to  have  been  shipped  in  good  order,  and  delivered  in  bad  order, 
under  a  contract  limiting  the  carrier's  liability,  and  it  is  also  shown  thafc 
the  goods  were  carefully  packed,  and  liable  to  break,  with  the  most 
careful  handling,  and  that  there  was  no  collision  or  wreck  during  their 
transportation,  the  carrier  is  entitled  to  have  the  question  of  uegligenc» 
considered  by  the  jury,  with  proof  on  his  part  as  to  just  how  the  accident 
happened,  to  relieve  him  of  the  presumption  of  negligence  arising  from 
its  occurrence. 

Assumpsit  to  recover  the  value  of  six  stoves,  shipped  by 
the  defendant  company  under  a  contract  stipulating  that  be- 
cause of  their  fragile  character,  and  in  consideration  of  reduced 
rates,  the  carrier  was  released  from  liability  for  loss  or  dam- 
age during  transportation.  The  stoves  were  loaded  and  the 
car  holding  them  sealed  at  Reading,  and  opened  at  Columbia, 
for  the  purpose  of  transferring  them  to  another  car.  Her© 
they  were  found  to  be  broken.  The  evidence  showed  that 
they  were  carefully  packed  in  the  car  when  the  transportation 
began,  that  there  had  been  no  wreck  or  collision  during  the 
transit,  and  that  the  stoves  could  have  been  broken  by  the 
jar  of  the  cars,  even  with  the  most  careful  handling.  The  in- 
structions given  and  objected  to  sufficiently  appear  from  the 
opinion. 

Thomas  H.  Murray  and  Cyrus  Gordon,  for  the  appellant. 

Alonzo  P.  MacLeod  and  Walter  Barrett,  for  the  appellee. 

Green,  J.  In  the  main,  the  learned  court  below  correctly 
instructed  the  jury  as  to  the  law  of  the  case,  and  in  certain 
portions  of  the  charge  the  question  of  the  defendant's  negli- 
gence was  apparently  left  to  the  jury  on  the  whole  testimony 
afi'ecting  that  subject.  The  complaint,  however,  of  the  de- 
fendant is,  that  in  certain  other  portions  of  the  charge  the  jury 
were  wrongly  instructed  as  to  the  burden  of  proof,  and  were 
told  that  unless  the  defendant  proved  just  how  the  injury  to 
the  stoves  was  inflicted,  a  conclusive  presumption  of  negligenoe 
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arose,  "and  the  defendant  must  be  regarded  as  an  insurer,  and 
not  as  a  bailee  for  hire,  with  a  limited  liability  under  the  con- 
tract." It  is,  of  course,  not  disputed  under  our  decisions  that 
the  carrier  of  goods  may  limit  his  liability,  except  as  against 
his  own  negligence,  and  in  that  event  the  liability  depends 
upon  the  proof  of  negligence  in  fact.  If  no  explanation  what- 
ever is  given  as  to  how  the  injury  occurred,  a  presumption  of 
negligence  arises,  which  is  sufficient  to  justify  a  recovery 
in  cases  where  there  is  no  other  proof  than  of  the  delivery  of 
the  goods  to  the  carrier  in  good  condition,  and  their  arrival 
at  the  point  of  destination  in  a  damaged  condition.  Such  were 
the  cases  of  American  Exp.  Co.  v.  Sands,  55  Pa.  St.  140,  and 
Grogan  v.  Adams  Exp.  Co.,  114  Pa.  St.  523;  60  Am.  Rep.  360. 
On  the  other  hand,  where  there  is  proof  of  the  fact  of  the  in- 
jury and  the  manner  of  its  occurrence  in  circumstances  which 
did  not  import  negligence  of  the  defendant,  there  is  no  liability 
of  the  carrier,  whose  contract  was  for  a  limited  liability  only, 
except  upon  proof  of  negligence  as  an  inducing  cause  of  the 
injury,  and  the  burden  of  making  such  proof  is  upon  the  plain- 
tiff. Such  are  the  cases  of  Farnham  v.  Camden  ete.  R.  R.  Co., 
65  Pa.  St.  53,  and  Patterson  v.  Clyde,  67  Pa.  St.  500. 

In  the  latter  of  these  cases,  Mr.  Justice  Agnew  said,  speak- 
ing of  the  carrier:  "  When  he  has  shown  a  loss  within  the  ex- 
ception of  his  contract,  without  apparent  negligence,  he  has 
brought  himself  within  the  terms  of  his  bargain.  On  what 
principle  is  that  bargain  to  be  nullified  by  requiring  of  him 
the  production  of  that  evidence,  the  loss  or  difficulty  of  obtain- 
ing which  was  the  very  reason  for  limiting  his  responsibility?** 

In  that  case  the  ship  was  destroyed  by  a  fire  at  sea,  with  all 
her  cargo,  but  without  proof  as  to  the  manner  of  the  accident, 
and  it  was  held  there  was  no  liability  without  affirmative 
proof  of  negligence,  the  burden  of  which  rested  upon  the  plain- 
tiff. 

In  the  case  of  Pennsylvania  R.  R.  Co.  v.  Raiordon,  119  Pa. 
St.  577,  4  Am.  St.  Rep.  670,  a  right  of  recovery  also  was  de- 
nied because  there  was  no  affirmative  proof  of  negligence  given 
by  the  plaintiff.  The  freight  carried  was  a  horse,  under  a 
limited  liability  contract,  and  it  was  shown  that  the  animal 
was  in  good  condition  when  shipped,  but  was  found  dead  when 
the  car  was  opened.  There  was  no  proof  as  to  how  the  animal 
died,  but  there  was  proof  that  no  accident  happened  to  the 
train,  or  the  car  in  which  the  horse  was  placed.  We  held  that, 
in  the  absence  of  proof  as  to  how  the  horse  died,  and  of  any 
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proof  of  negligence  by  the  defendant,  there  could  be  no  recov- 
ery. Our  brother  Williams  said:  '•  If,  for  any  reason,  an  *  in- 
jurious accident'  happens  to  or  by  reason  of  that  which  the 
carrier  provides  for  the  transportation,  the  law,  which  imposes 
the  exercise  of  the  utmost  care  upon  him,  presumes  the  acci- 
dent to  be  due  to  the  want  of  that  care,  and  puts  upon  him  the 
duty  of  successfully  relieving  himself  from  that  presumption. 
But  when  the  fact  of  an  'injurious  accident'  is  not  shown  to 
exist,  the  presumption  which  arises  from  it  cannot  be  invoked 
by  a  plaintiff."  We  held  that,  in  the  absence  of  any  proof  of 
the  happening  of  an  accident  or  the  negligence  of  the  carrier, 
the  court  below  should  have  given  a  binding  instruction  to 
find  for  the  defendant. 

In  the  case  of  Phoenix  Pot  Works  v.  Pittshurgh  etc.  R.  R.  Co.^ 
139  Pa.  St.  284,  which  was  very  like  the  present  case,  we  held 
it  was  for  the  jury  to  say  whether,  upon  the  whole  testimony, 
the  injury  to  the  freight  was  occasioned  by  the  negligence  of 
the  defendant.  There  was  proof  that  the  pots  were  carefully 
packed,  and  that  there  was  no  collision  or  derailment  on  the 
way.  There  was  no  direct  testimony  as  to  how  the  injury  oc- 
curred, or  of  any  specific  negligence  on  the  part  of  the  defend- 
ant. The  court  below  left  the  case  to  the  jury,  saying  to  them; 
"  It  is  for  you  to  say  whether  there  was  any  negligence  on  the 
part  of  the  railroad  company";  and  we  affirmed  the  correctness 
of  this  direction. 

Recurring  now  to  the  present  case,  it  is  plain  that  it  was  for 
the  jury  to  say,  upon  all  the  evidence,  whether  the  defendant 
was  guilty  of  negligence,  in  the  transportation  of  the  stoves, 
which  resulted  in  their  injury.  We  think  the  charge  went 
rather  too  far  in  the  direction  of  instruction  that  the  defend- 
ant must  show  how  the  injury  was  occasioned,  implying  that 
the  very  circumstances  of  the  damage  must  be  proved  by  the 
defendant,  in  order  to  relieve  themselves  of  the  charge  of  neg- 
ligence. There  can  be  no  doubt  that  the  fact  of  a  shipment 
in  good  order,  and  a  delivery  in  bad  order,  is  evidence  of  neg- 
ligence of  itself,  but  it  is  evidence  only,  and  must  be  considered 
along  with  all  the  other  evidence  by  the  jury.  There  was 
evidence  that  the  stoves  were  carefully  packed,  and  that  there 
was  no  kind  of  collision,  or  accident  of  any  description,  in  the 
course  of  the  transportation.  The  defendant  was  entitled  to 
the  benefit  of  this  proof  upon  their  general  allegation  of  due 
care,  and  to  have  it  considered  by  the  jury,  although  they 
could  not,  or  did  not,  prove  affirmatively  just  how  the  injury 


804  Buck  v.  Pennsylvania  R.  R.  Co.  [Penn. 

was  occasioned.  The  court  did.  in  substance,  leave  the  whole 
case  to  the  jury  on  tlie  general  allegation  of  negligence,  but 
also  instructed  them  particularly,  as  complained  of  in  the 
fourth  assignment,  tliat  unless  the  defendant  showed  how  the 
accident  occurred,  the  legal  presumption  arose  that  they  were 
liable  for  the  damage.  The  effect  of  such  instruction  would 
naturally  be  to  lead  the  jury  to  believe  that  they  must  find 
for  the  plaintiff,  unless  the  defendant  had  shown  distinctly  the 
actual  facts  and  circumstances  of  the  accident  to  the  stoves. 
This,  of  course,  might  be  entirely  impossible,  and  yet  from 
the  other  facts  in  the  case  the  jury  might  be  satisfied  that  the 
stoves  were  not  injured  in  consequence  of  any  neglect  of 
the  defendant.  There  was  proof  that  the  stoves  were  exceed- 
ingly brittle,  and  that  they  were  likely  to  break  upon  the 
mere  handling  of  them,  and  without  any  jarring  or  jolting  of 
the  cars.  If,  notwithstanding  the  regular  and  entirely  care- 
ful handling  of  the  stoves  by  the  defendant,  they  were  liable 
to  break  without  any  negligence  of  the  defendant,  that  cir- 
cumstance might  fairly  be  considered  by  the  jury  as  reliev- 
ing or  tending  to  relieve  the  defendant  from  the  charge  of 
negligence.  But,  under  the  charge,  it  was  apparently  an  es- 
sential prerequisite  to  freedom  from  an  imputation  of  negli- 
gence that  the  defendant  must  show  the  actual  facts  and 
circumstances  of  the  accident.  While  such  proof  manifestly 
does  impose  the  burden  of  proof  of  negligence  upon  the  plairi- 
tiff,  if  it  shows  the  accident  occurred  without  negligence  of  the 
defendant,  it  seems  to  us  that  its  absence  does  not  deprive  the 
defendant  of  the  right  to  have  the  question  of  negligence  con- 
sidered upon  all  the  testimony.  These  views  impel  us  to 
sustain  the  first  five  assignments  of  error.  The  remaining 
assignments  are  not  sustained. 

Judgment  reversed,  and  new  venire  awarded. 


Carriers  —  Contract3  Limitino  Liabilitt.  —  A  common  carrier  cannofc, 
by  contract  with  a  shipper,  relieve  itself  in  any  manner  from  liability  for 
damages  arisingfroin  loss  or  injury  resulting  from  its  own  negligence:  John- 
son V.  Alabama  etc.  Ji'y  Co.,  69  Miss.  191;  Chicago  etc.  B.  R.  Co.  r.  WiUy,  32 
Neb.  275;  29  Am.  St.  Rep.  436,  and  note;  Chicago  etc,  R'y  Co.  y.  Chap/nan^ 
133  111.  96;  23  Am.  St.  Rop.  587,  and  extended  note,  in  which  this  subject 
is  fully  treated.  But  see,  however,  Pacific  Exprea*  Co,  r.  Foley,  46  Kan.  457; 
26  Am.  St.  Rep.  107,  and  note. 

NeOIJOKNCK  —  PRKSDMFflOH  OP,  FROM  HaPPKNIWO  0»  IwJTTRIOUS  ACCI- 
DENT: See  VoUemar  ▼.  ManluiUan  B'y  Co.,  134  N.  Y.  418;  tutU,  pw  678,  aod 
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DlFPENBAUQH    V.    UnION    PiREJ    InSURANOB    Co. 

[150  Pennsylvania  Statb,  270.] 

IkSTTRANCR  —  DiSCLOSORB   OF  TiTLB  —  HqSBAND  AND   WWB  —  EVIDBNOB  TO 

Show  Aqenot.  —  Wbea  a  policy  of  fire  insaranca  provides  that  it  ahall 
be  void  if  the  interest  of  the  insured  is  aot  truly  stated  therein,  and  it 
is  taken  out  upon  property  of  a  wife  in  the  name  of  her  husband,  with- 
out notice  to  the  insurer  of  her  ownership,  she  cannot  recover  for  tha 
loss  in  her  own  name;  nor  is  evidence  admissible,  in  sach  case,  to  show 
that  the  husband  was  acting  as  her  agent  when  ha  procured  tha  iosar* 
snce,  in  the  absence  of  an  offer  to  reform  the  polioy  or  to  show  that  tlM 
insurer  knew  of  the  agency. 

H.  0.  Brubaker  and  0.  C,  Kennedy,  for  the  appellant. 
Mariott  Brosius,  for  the  appellee. 

Paxson,  J.  This  was  an  action  in  the  court  below  to  re- 
cover the  amount  of  loss  sustained  under  a  fire  insurance 
policy.  Upon  the  trial  below,  the  plaintiff  offered  the  policy 
in  evidence,  wiiich,  upon  objection,  was  excluded  by  the  court. 
The  ground  for  this  ruling  was  that  the  policy  was  in  the 
name  of  Henry  Diffenbaugh,  while  the  suit  was  brought  in 
the  name  of  Emma  M.  Diffenbaugh,  his  wife.  In  other  words, 
the  husband  insured  the  property  in  his  own  name,  while  the 
insurable  interest  and  title  thereto  was  in  his  wife.  The 
learned  judge  also  declined  to  permit  the  plaintiff  to  prove  by 
her  husband  that  he  was  acting  as  her  agent  when  he  made 
the  application  for  the  insurance  with  the  agents  of  defendant 
company.  There  was  no  offer  to  show  that  when  the  com- 
pany wrote  the  policy  they  were  informed  of  the  fact  that  the 
property  belonged  to  the  wife. 

The  plaintiff  relies  upon  Harris  v.  York  Mut.  Ins.  Co.,  50 
Pa.  St.  349,  Story  on  Agency,  and  some  other  authorities,  to 
sustain  her  position  that  where  an  insurance  is  effected  by  an 
agent,  he  may  insure  in  his  own  name,  or  in  the  name  and 
for  the  benefit  of  his  principal.  Story  does  certainly  lay  down 
this  doctrine,  and  we  are  not  now  disputing  it.  All  that  Har- 
ris V.  York  Mut.  Ins.  Co.,  50  Pa.  St.  349,  decided  was,  that  a 
tenant  by  the  curtesy  has  an  insurable  interest  in  the  real 
estate  of  his  wife.  It  is  true,  the  language  of  Woodward,  C.  J., 
is  broader  than  the  point  decided.  In  the  case  in  hand,  how- 
ever, the  policy  contains  a  clause  which  takes  it  out  of  the 
line  of  cases  cited  by  the  appellant.  The  clause  is  as  follows: 
*'  This  entire  policy  shall  be  void  ....  if  the  interest  of  the 
insured  be  not  truly  stated  herein."  This  clause  is  not  with- 
out force.    Its  meaning  is  apparent.    Its  object  is  to  enable 
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the  insurance  company  to  know  who  it  is  insuring.  It  might 
be  entirely  willing  to  insure  the  property  of  A,  and  yet  refuse 
to  insure  the  property  of  B  upon  any  terms.  As  there  was  no 
pretense  that  when  Henry  DifTenbaugh  insured  this  property 
in  his  own  name  he  informed  the  company  that  the  property 
belonged  to  his  wife,  we  are  of  opinion  the  latter  cannot  re- 
cover, and  that  slie  was  properly  nonsuited. 

It  is  true  that  equity  will  reform  a  written  contract  in  a 
case  of  fraud,  accident,  or  mistake.  There  was  no  evidence, 
however,  before  the  court  by  which  this  contract  could  have 
been  reformed,  nor  was  there  any  ofiFer  made  to  reform  it. 

Judgment  affirmed.  

Insurance  —  Whether  Husband  has  Insurable  Interest  in  Wife's 
Property.  — A  policy  of  insurance  taken  by  a  husband  in  good  faith  on  hia 
wife's  goods  is  void,  even  though  the  insurer  knew  the  true  ownership:  Agri- 
cuUural  Ins.  Co.  v.  Montague,  38  Mich.  548;  31  Am.  Rep.  326;  Traders^  Ins. 
Co.  V.  Newman,  120  Ind.  554;  Pelican  Ins.  Co.  v.  Smith,  92  Ala.  423.  Where 
a  hu3l)and  took  out  a  policy  of  insurance  in  his  name,  on  what  he  claimed  to 
be  his  propertj',  but  which,  after  loss,  proved  to  be  the  property  of  hia  wife, 
she  cannot  recover  on  the  policy,  because  the  contract  was  with  the  husband, 
and  contained  no  hint  of  a<:;ency  or  trusteeship:  Zimmerman  v.  Farmers'  Ins. 
Co.,  76  Iowa,  352.  A  hus'.)and  in  possession  and  enjoyment,  with  his  wife,  of 
her  real  and  personal  property,  with  an  inchoate  right  of  curtesy,  has  an  in- 
Burable  interest  in  both:  Trade  his.  Co.  v.  Barradiff,  45  N.  J.  L.  543;  46  Am. 
Rep.  792.  A  husband  has  an  insurable  interest  in  his  wife's  property,  in 
Maryland:  Mutual  etc.  Ins.  Co.  v.  Duale,  18  Md.  26;  79  Am.  Dec.  673,  and 
note. 

Insurance  —  Failure  to  State  True  Interest  in  Property  Insured. 
—  Policies  need  not  disclose  the  nature  of  the  interest  of  the  insured,  unless 
some  condition  in  them  requires  such  disclosure:  lii'jgs  v.  Commercial  etc. 
Ins.  Co.,  125  N.  Y.  7;  21  Am.  St.  Rep.  716.  The  omission  of  the  owner  of 
an  equitable  title  to  state  the  nature  thereof  will  not  avoid  a  policy  of  in- 
surance, under  a  condition  forfeiting  the  insurance  if  the  interest  of  the 
insured  is  other  than  entire  and  sole  ownership,  if  the  fact  is  not  so  repre- 
sented to  the  company:  Dupreati  v.  Ilihernki  Ins.  Co.,  76  Mich.  615.  If  a 
policy  provides  tliat  any  interest  not  absolute  must  be  represented  as  such,  and 
the  interest  of  the  insured  is  not  absolute,  but  was  so  represented,  no  recovery 
can  be  had  on  the  policy:  McGormi-k  v.  Orient  Ins.  Co.,  86  Cal.  260;  Henning 
V.  Wfisiern  Assur.  Co.,  77  Iowa,  319;  Weed  v.  London  etc.  Ins.  Co.,  116  N.  Y. 
106.  Wliere  the  policy  provides  that  the  insurer  shall  not  be  liable  if  the 
interest  of  the  assured  U  not  one  and  absolute  and  sole  ownership,  no  recov- 
ery  can  be  had  if  his  interest  is  less:  Collins  v.  St.  Paul  etc.  Ins.  Co.,  44  Minn, 
440;  East  Texas  etc.  Ins.  Co.  v.  Brown,  82  Tex.  631;  Brown  v.  Commercial  etc 
his.  Co.,  86  Ala.  189.  Fraudulent  concealment  or  misrepresentation  in  re- 
gard to  an  owner's  interest  in  insured  property,  to  the  prejudice  of  the 
insurer,  will  avoid  the  policy:  Moi-ri-son  v.  Tennessee  etc.  Ins.  Co.,  18  Mo. 
262;  59  Am.  Deo.  299,  and  extended  note;  Mutual  etc  Ins.  Co.  v.  Deale,  18 
McL  26;  79  Am.  Dec.  673,  and  note.  See  Western  Assvr.  Go.  v.  Stoddard,  88 
603. 
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Shackamaxon  Bank  v.  Yard. 

[15D  Pennsylvania  State,  351.] 

Suretyship  —  Change  of  Duties  of  Principal.  — To  Disoharqb  a  Surety 
by  a  change  in  the  duties  of  the  principal,  the  change  must  be  such  aa 
to  interfere  with  or  modify  the  duties  for  the  faithful  performance  of 
which  the  surety  is  bound,  so  as  to  make  it  inequitable  to  enforce  hia 
undertaking  upon  a  state  of  facts  not  within  the  contemplation  of  the 
jjarties,  and  not  consented  to  by  the  surety. 

Suretyship  —  Increase  of  Duties  of  Principal.  —  The  fact  that  a  bank 
cashier,  after  giving  a  bond  as  such,  assumes  to  keep  the  individual 
ledger  of  the  bank  without  notice  to  his  sureties  of  such  additional  duty, 
is  not  such  a  change  or  modification  of  his  duties  as  cashier  aa  will  of 
itself  discharge  such  sureties  from  their  undertaking  for  his  faithful  per- 
formance of  his  official  duties  as  cashier. 

Suretyship  —  Death  of  Surety  as  Revocation  of.  — When  a  contract  of 
suretyship  is  binding  upon  iieirs,  executors,  and  administrators  during 
the  employment  of  the  principal  in  a  particular  office,  it  is  not  revoked 
by  the  death  of  the  surety,  and  his  estate  is  still  bound,  although  the 
principal  is  not  regularly  re-elected  to  that  office,  but  continues  to  per 
form  the  duties  tliereof  without  re-election. 

A.  Simpson,  Jr.,  and  A.  W.  Horton,  for  the  appellant. 
R.  0.  McMurtrie,  for  the  appellee. 

Williams,  J.  This  case  was  here  in  1891,  and  ia  reported 
in  143  Pa.  St.  129;  24  Am.  St.  Rep.  521.  The  question  then  pre- 
sented was,  whether  a  formal  re-election  of  the  cashier  each 
year  was  necessary,  in  order  to  the  liability  of  the  surety  on 
his  official  bond.  The  learned  judge  of  the  court  below  was 
of  that  opinion,  and  accordingly  entered  judgment  in  favor  of 
the  defendant.  The  plaintiff  appealed,  assigning  the  ruling 
upon  this  question  as  error.  We  sustained  the  assignment, 
and  directed  judgment  in  favor  of  the  plaintiff  on  the  reserved 
point.  The  defendant  is  now  the  appellant.  He  contends 
that  he  is  discharged  from  all  liability  on  his  bond  because 
the  bank  had  increased  the  duties  of  the  cashier  without  his 
consent,  and  before  the  embezzlement  complained  of  was  com- 
mitted. The  general  proposition  on  which  he  relies  is  found 
stated  in  the  defendant's  eighth  point,  as  follows:  *'8.  Any 
permanent  material  alteration  in  the  cashier's  duty  without 
the  consent  of  the  surety  discharges  hira  from  liability."  The 
court  declined  to  instruct  the  jury  as  requested,  and  this  ac- 
tion is  the  subject  of  the  third  assignment  of  error. 

A  case  might  be  presented  in  which  the  duties  of  an  officer 
or  employee  might  be  so  changed  as  to  make  it  inequitable  to 
hold  his  sureties  for  an  act  occurring  after  the  change  had 
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taken  place;  but  that  would  depend  on  the  character  of  the 
cliange,  and  not  on  the  mere  fact  that  a  change  had  been 
made. 

In  this  case  it  appears  that  Huggard  was  elected  cashier, 
«nd  gave  the  bond  now  sued  on  as  security  for  the  faithful 
porfonuance  of  the  duties  of  his  oflfice.  Subsequently  he  pro- 
posed to  keep  the  individual  ledger,  in  addition  to  doing  his 
work  as  cashier,  for  an  additional  sum  of  five  hundred  dollars 
per  annum.  To  this  the  directors  agreed;  and  the  extra  work 
done  by  him  as  a  book-keeper  under  this  agreement  is  the 
basis  of  the  allegation  that  a  material  alteration  has  been 
made  in  his  duties  as  cashier  that  should  relieve  his  sureties 
from  liability. 

The  proofs  show  that,  as  cashier,  Huggard  embezzled,  and 
«ided  others  to  embezzle,  a  large  amount  of  the  bank's  money. 
It  is  not  denied  that  he  is  liable  to  the  bank  for  his  breach  of 
^uty.  The  sureties  admit  that  their  principal  has  broken  the 
condition  of  the  bond,  and  that  tlieir  liability  would  be  fixed 
if  the  circumstances  on  which  they  rely  to  show  their  discharge 
from  such  liability  did  not  exist. 

The  contention  is,  that  the  fact  that  Huggard  performed 
other  services  for  the  bank  than  those  involved  in  or  belong- 
ing to  the  office  of  cashier  is,  per  ««,  a  discharge  of  the  sure- 
ties from  their  undertaking  for  his  faithful  performance  of  his 
official  duties.  This  position  is  thought  to  find  support  in  the 
fecent  case  of  American  Dist.  Tel.  Co.  v.  Lennig,  139  Pa.  St. 
694.  In  that  case  one  had  been  employed  as  a  book-keeper, 
«nd  had  given  a  bond,  with  sureties,  to  secure  his  employers 
•gainst  loss  by  his  want  of  fidelity  in  the  performance  of  his 
work.  Afterwards  he  was  made  cashier  pro  tempore,  and  a 
few  days  later  he  was  appointed  to  that  office.  While  acting 
under  the  pro  tempore  appointment  he  embezzled  money  be- 
longing to  his  employers.  To  conceal  the  crime  so  committed, 
he  made  false  entries  in  the  books.  An  action  was  brought 
upon  the  bond  given  on  his  appointment  as  book-keeper,  to 
Tecover  for  his  enjbezzlement  as  cashier  pro  tern.  The  sure- 
ties defended  on  the'ground  tliat  the  money  sought  to  be  re- 
covered from  them  was  lost  by  reason  of  the  embezzlement  of 
the  cashier,  and  not  by  reason  of  any  act  of  the  book-keeper 
as  such.  This  court  held  that  if  the  fact  was  as  the  sureties 
alleged,  they  were  right  in  their  legal  position;  but  as  the  em- 
bezzlement occurred  before  their  principal  was  duly  appointed 
cashier,  the  capacity  in  which  he  was  acting  at  the  time  was 
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a  question  for  the  jury,  on  which  the  sureties  had  a  right  to  be 
heard.  In  the  opinion  delivered  by  our  late  brother  Clark  it 
is  said:  "Neither  the  imposition  of  additional,  distinct,  and 
consistent  duties,  nor  the  appointment  of  the  principal  to  an 
additional  office,  would  necessarily  relieve  the  surety  on  his 
bond,  if  the  new  duties  or  the  new  office  have  no  such  connec- 
tion with  the  old  as  to  interfere  with  or  affect  the  original 
employment."  The  book-keeper,  as  such,  had  no  access  to  the 
funds  of  his  employer.  When  he  was  put  in  charge  of  them 
as  cashier  he  had  new  duties  and  responsibilities  put  upon 
him,  which  were  not  in  contemplation  of  his  sureties  when 
they  entered  into  their  undertaking  on  his  behalf.  If  his  de- 
fault was  in  discharge  of  his  new  duties,  and  these  were  not 
such  as,  in  the  temporary  absence  or  removal  of  a  cashier,  were 
incidental  to  his  employment  until  a  new  cashier  could  be 
secured,  then  his  sureties  were  not  liable.  If,  on  the  other 
hand,  his  duties  under  his  pro  tempore  appointment  were  such 
as  are  incidental  to  an  employment  as  book-keeper,  then  their 
liability  on  their  bond  was  not  relieved  against,  and  the  plain- 
tiff was  entitled  to  recover. 

This  does  not  support  the  position  contended  for  in  this  case. 
Huggard's  appointment  was  to  the  office  of  cashier.  The  de- 
fendants gave  their  bond  to  secure  his  fidelity  in  the  perform- 
ance of  the  duties  of  that  office.  It  was  as  cashier  that  he 
embezzled  and  misappropriated  funds  that  it  was  his  duty  to 
deal  honestly  with,  so  that  the  breach  of  the  condition  of  the 
bond  was  conceded.  The  extra  work  done  by  him  on  the 
books,  by  virtue  of  his  employment  to  keep  the  individual 
ledger,  was  the  sole  reliance  of  the  defendant.  But  what  change 
did  this  extra  work  make  in  his  duties  as  cashier  ?  It  did 
not  affect  his  custody  of  the  money  of  the  bank.  It  did  not 
increase  his  responsibilities  as  an  officer,  or  his  opportunities 
for  embezzlement.  The  most  that  is  suggested  is,  that  it  might 
afiford  some  help  in  the  temporary  concealment  of  his  crime. 
Under  the  rule  laid  down  in  American  Dist.  Tel.  Co.  v.  Len- 
nigy  139  Pa.  St.  594,  this  is  not  enough.  The  duties  of  the 
new  office  must  be  such  as  to  interfere  with  or  modify  the  old. 
If  they  are  not,  the  sureties  cannot  complain.  It  is  not  enough 
that  some  change  in  the  work  of  the  appointee,  the  principal, 
has  been  made.  It  must  also  appear  that  the  change  was 
such  as  to  interfere  with  or  modify  the  duties  for  the  faithful 
performance  of  which  the  sureties  are  bound,  so  as  to  make  it 
inequitable  to  enforce  their  undertaking  upon  a  state  of  facta 


wo  Bhackamaxon  Bank  v.  Yard.  [Penn, 

not  within  the  contemplation  of  the  parties  when  it  was  made. 
The  first,  second,  and  third  assignments  of  error  are  not  sus- 
tained. 

The  remaining  assignments  relate  to  the  efiect  of  the  death 
of  the  surety  upon  his  liability  under  the  facts  of  this  case. 
The  subject  was  discussed  on  the  trial  in  the  court  below,  and 
the  point  was  ruled  cgaiiist  tlie  defendant.  As  the  defendant 
did  not  then  appeal,  the  question  came  only  incidentally  be- 
fore us  at  that  time;  but  the  holding  that,  notwithstand'iig  the 
want  of  a  formal  re-election  of  the  cashier,  the  liability  of  the 
sureties  continued  to  the  end  of  his  term  of  service  might  be 
properly  regarded  as  covering  the  question  now  raised. 

The  surety  had  undertaken  for  himsdf,  "his  heirs,  execu- 
tors, and  administrators,"  to  be  responsible  for  Huggard's 
honesty  in  the  office  of  cashier  during  the  entire  time  of  his 
employment  as  such,  whatever  that  time  might  be.  Under 
Pleasonton's  Appeal,  75  Pa.  St.  344,  the  obligation  contained 
no  stipulation  authorizing  the  termination  of  the  relation  be- 
tween the  principal  and  the  bank  by  notice.  If  the  bank  had 
refused  to  retain  Huggard,  and  put  some  one  else  in  his  place, 
the  surety  would  thereafter  have  ceased  to  be  liable,  because 
his  principal  had  ceased  to  be  cashier;  but  so  long  as  he  re- 
mained in  the  employment  of  the  bank  in  that  office,  under 
whatever  election  or  form  of  organization,  the  liability  of  the 
surety  was,  by  express  words,  to  remain.  The  parties  con- 
templated a  permanent  relation.  The  bond  provided  for  it  in 
apt  words,  and  we  see  no  reason  why  the  liability  should  not 
be  enforced. 

The  assignments  relating  to  this  question  are  not  sustained, 
and  the  judgment  is  affirmed.  • 

Suretyship  —  Constrdction  of  Contkaot  of.  —  The  contract  of  snrety- 
•hip  is  to  be  strictly  construed,  and  the  surety  will  not  be  held  liable  beyond 
the  letter  of  his  contract:  People  v.  Foster,  133  111.  496;  Vinyard  v.  Barnes, 
124  111.  346;  Orescent  Brewing  Co.  v.  Ilandley,  90  Ala,  486;  Vannv.  Luns/ord, 
91  Ala.  576;  Hhreffler  v.  Nadelhoffer,  133  111.  536;  23  Am.  St,  Rep.  626,  and 
note. 

SoRE'nrsHip.  — Release  of  Surety  by  Chanqe  in  Duties  of  Princi- 
pal: See  extended  note  to  First  Nat.  Bank  v.  Oerhe,  6  Am.  St.  Rep.  458. 
See  also  Lafayette  v.  James,  92  Ind.  240;  47  Am.  Rep.  140. 

Suretyship  —  Effect  of  Death  of  Surety.  — This  question  ia  discussed 
in  an  extended  note  to  Chamberlain  v.  Dunlop,  22  Am.  St  Rep.  814. 
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Kitchen  v.  MoCloskby. 

[160  Pennsylvania  Statb,  376,] 

Trespass  against  Sheriff  for  Wrongful  Sale.  —  One  who  acquires  title 
to  property  after  levy  atul  before  sale  may  maintain  trespass  against  a 
sheriff  for  wrongfully  selling  it  as  the  property  of  another,  with  notice 
of  its  true  ownership. 

Fraudulent  Conveyances. — Confession  of  Judgment  bt  0ns  Brothbb 
in  favor  of  anotlier,  for  a  debt  justly  due,  does  not  raise  a  presumption 
of  franil  as  to  other  creditors.  If  fraud  is  alleged  in  such  case,  it  must 
be  clearly  and  distinctly  proved.  Trivial  circumstances  will  not  be  con- 
siderel  as  evidence  of  it. 

Fraudulent  Conveyances  —  Prefebrimg  Creditobs — Confession  of 
Judgment.  —  One  who  is  in  debt  to  different  persons  may  give  a  prefer- 
ence to  any  one  of  tiiem,  by  confessing  a  judgment  in  his  favor.  The 
fact  of  the  other  indebtedness  weighs  nothing  against  the  validity  of 
such  preference. 

Trespass  against  a  sheriff  for  a  wrongful  sale  of  two  horses, 
owned  by  plaintiff,  as  the  property  of  another.  Joseph  R. 
Kitchen  confessed  judgment  for  $286.40  in  favor  of  his 
brother,  Andrew  L.  Kitchen,  the  plaintiff.  An  execution 
issued  thereon,  and  at  the  sale  thereunder  plaintiff  bought  the 
two  horses  in  dispute,  leaving  one  of  them  with  his  debtor,  and 
selling  the  other  to  one  Pennington.  A  short  time  thereafter, 
G.  W.  Rose  obtained  judgment  against  Joseph  R.  Kitchen, 
execution  issued  thereon,  and  the  defendant,  as  sheriff,  after 
being  indemnified,  levied  upon,  took  away,  and  sold  the  two 
horses  for  $187.20.  Before  the  horses  were  sold  under  the 
last  execution,  Pennington  went  to  plaintiff,  received  the 
money  which  he  had  paid  for  the  horse,  and  returned  the  re- 
ceipt which  had  been  given  him  when  he  paid  for  the  horse. 
Plaintiff  then  notified  the  sheriff  that  he  owned  and  olaimed 
both  the  horses. 

Frank  Fielding,  for  the  appellant. 

S.  V.  WiUon  and  T.  H.  Murray^  for  the  appellee. 

Green,  J.  First  and  second  assignments.  There  ia  no 
doubt  that  the  transaction  between  Andrew  L.  Kitchen  and 
Pennington  after  the  levy,  when  Kitchen  refunded  to  Pen- 
nington the  money  which  Pennington  had  paid  him  for  the 
horse,  was  a  rescission  of  the  sale  of  the  horse  by  Kitchen  to 
Pennington.  As  between  them,  Kitchen  thereby  became  en- 
titled to  the  possession  of  the  horse,  and  also  to  the  property 
in  him.     Pennington  did  not  have  the  possession,  as  the  horsft 
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had  been  taken  by  the  sheriff  under  his  levy.  When  he  ac- 
cepted from  Kitchen  the  money  for  the  price  of  the  horse,  he 
no  longer  had  any  title  in  the  horse,  or  any  right  of  possession. 
The  property  in  the  horse,  after  the  rescission,  was  vested 
again  in  Kitchen,  and  the  right  to  have  the  possession  fol- 
lowed the  title,  and  could  be  asserted  as  against  any  wrong- 
doer. No  actual  delivery  of  possession  by  Pennington  to 
Kitchen  was  necessary  to  perfect  Kitchen's  title:  Crepa  v. 
Dunham,  69  Pa.  St.  456.  The  authorities  cited  by  the  learned 
counsel  of  the  appellant  in  his  argument  upon  the  first  and 
second  assignments  are  undoubtedly  correct,  and  certainly 
apply  in  all  cases,  where  there  was  a  levy,  and  no  change  of 
title  between  the  levy  and  the  sale.  But  the  sale,  by  the  sher- 
iff, of  goods  levied  upon  by  him,  and  claimed  by  a  stranger, 
is  a  distinct  and  substantial  trespass,  which  entitles  the  real 
owner  to  his  remedy  by  action  of  trespass.  In  the  present 
case  the  sale  was  not  made  until  after  Pennington  had  parted 
with  his  title  by  the  rescission  of  the  contract  of  purchase  be- 
tween Kitchen  and  Pennington.  He  no  longer  had  any  kind 
of  title  in  the  horse,  and  Kitchen  became  the  owner  of  any 
title  which  Pennington  had  prior  to  the  act  of  rescission.  As 
there  is  no  other  claimant  of  the  title  of  Pennington,  any  right 
of  action  which  he  may  have  had  passed  to  Kitchen  by  virtue 
of  the  rescission.  It  is  clear  that  Pennington  could  maintain  no 
action  against  the  sheriff  in  such  circumstances,  and  we  know 
of  no  reason  why  Kitchen  might  not  assert  his  right  of  prop- 
erty by  an  action  based  upon  the  act  of  trespass  committed 
by  the  sheriff  in  selling  the  horse  thereafter. 

In  the  case  of  Dixon  v.  White  Sewing  Machine  Co.,  128  Pa. 
St.  397, 15  Am.  St.  Rep.  683,  we  held  that,  to  maintain  trespass 
for  a  mere  levy  upon  the  goods  of  a  stranger,  the  plaintiff  must 
have  had,  at  the  time  of  the  levy,  either  actual  possession  or 
the  right  to  take  possession,  but  for  a  sale  of  the  goods  an  ac- 
tion may  be  supported  upon  a  reversionary  or  conditional 
right  of  possession.  In  that  case,  Dinkle,  as  agent  for  the  plain- 
till' claiming  the  goods, —  organs,  —  had  made  conditional  sales 
in  the  form  of  leases,  under  which  the  organs  had  been  deliv- 
ered to  the  proposed  purchasers,  and  were  in  their  possession 
at  the  time  of  the  levy.  They  had  been  levied  on  by  Dinkle's 
creditors,  who  claimed  they  were  his  property.  The  sheriff 
returned  that  he  had  levied  on  Dinkle's  interest  in  them,  and 
had  sold  only  that  interest,  and  it  was  claimed  for  the  de- 
fendant, the  sheriff,  that  as  only  Dinkle's  interest  was  sold. 
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and  that,  at  the  time  of  the  levy,  the  goods  were  in  possessioa 
of  other  parties,  the  conditional  purchasers,  the  action  could 
not  be  maintained.  Our  brother  Mitchell,  meeting  this  ob- 
jection, and  recognizing  the  familiar  doctrine  that  the  plaintiff 
in  an  action  of  trespass  raust  have  the  possession  or  right  of 
possession  at  the  time  of  the  levy,  said:  "But  Dinkle,  either 
for  himself,  or  as  agent  of  the  plaintiff,  had  still  a  title  in  the 
organs,  to  which  a  reversionary  and  conditional  right  of  pos- 
session attached,  and  a  sale  of  the  goods  themselves  by  the 
sheriff  would  be  such  an  interference  with  this  title  and  con- 
sequent right  of  possession  as  would  support  an  action.'^ 
This  distinction  is  quite  correct,  and  would  seem  to  be  appli- 
cable to  the  rather  unusual  facts  that  are  present  in  this  case. 
At  the  time  of  the  levy,  Pennington  was  the  owner  and  in  pos- 
session, and  if  there  were  no  change  in  the  situation,  no  action 
could  have  been  maintained  by  Kitchen.  But  his  action  was 
not  brought  until  after  the  sale  by  the  sheriff,  and  at  that  time 
he,  if  he  was  the  true  owner  of  the  horse,  is  the  only  person 
injured,  and  his  injury  was  occasioned  by  the  sale.  Penning- 
ton had  no  interest  of  any  kind,  either  in  the  possession,  or  in 
tiie  property  at  the  time  of  the  sale,  or  at  the  time  of  the  ac- 
tion brought.  Kitchen  was  the  owner,  if  his  title  were  good, 
and  being  the  only  person  injured,  he  was  clearly  entitled  to 
bring  the  action.  No  action  had  been  brought  by  any  one  for 
the  disturbance  of  the  possession  by  the  levy;  and  as  the  sale 
was  an  undoubted  trespass  as  against  Kitchen,  he  alone  had 
the  right  of  action.  The  first  and  second  assignments  of  error 
are  not  sustained. 

Third  and  fourth  assignments.  The  third  point  of  the  de- 
fendant is  undoubtedly  sound,  and  might  have  been  affirmed 
as  a  mere  abstract  proposition.  The  only  reason  why  it  wag 
not  affirmed  was  because  the  learned  court  below  was  of 
opinion  that  there  was  no  evidence  in  the  cause  which  would 
have  justified  the  submission  to  the  jury  of  the  question  of 
fact  which  was  involved  in  the  point.  After  a  most  careful 
reading  of  the  testimony,  we  are  of  opinion  that  the  learned 
court  was  entirely  correct  in  this  view  of  the  testimony.  We 
really  cannot  see  any  foundation  of  fact  in  the  testimony  upon 
which  to  base  either  a  charge  of  an  intent,  in  the  confession  of 
the  judgment,  to  hinder,  delay,  and  defraud  the  creditors  of 
Joseph  Kitchen,  or  that  there  was  fraud  in  fact,  either  in  the 
giving  of  the  judgment,  or  in  the  sale  under  the  execution. 
There  is  not  a  scrap  of  testimony  to  impugn  the  foil  actual 
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consideration  of  tlie  judgment.  The  magistrate  who  entered 
the  judgment  testified  fully  to  every  fact  and  circumstance 
attending  its  confession  and  entry.  He  said  the  defendant  in 
llie  judgment  called  upon  him  and  said  he  was  indebted  to 
his  brother,  A.  L.  Kitchen,  that  he  could  not  pay  him,  and 
wanted  to  make  as  little  costs  as  possible,  and  therefore  he 
wanted  to  confess  a  judgment  in  his  favor  for  the  amount  of 
the  debt.  The  justice  inquired  as  to  the  consideration,  and 
was  informed  as  to  the  whole  of  it,  that  the  defendant'owed 
his  brother  for  three  notes  he  held  against  him  and  a  book- 
account.  The  amount  was  footed  up,  and  judgment  confessed 
for  the  whole.  Afterwards,  on  the  same  day,  he  met  the  plain- 
tiff, and  inquired  of  him  about  it,  and  said  he  would  require 
the  notes  to  be  delivered  to  him,  the  justice,  as  they  were 
*'  docket  property."  On  the  same  evening,  A.  L.  Kitchen 
brought  him  the  notes,  and  left  them  with  him,  and  directed 
him  to  issue  an  execution  the  next  day.  The  notes  them- 
selves were  produced  in  court  and  given  in  evidence.  They 
are  all  judgment  notes,  given  at  different  times,  for  different 
sums,  all  of  which  were  small,  and  executed  under  seal.  One 
of  them  was  given  to  the  wife  of  A.  L.  Kitchen,  and  by  her 
transferred  to  her  husband.  There  was  not  a  fragment  of 
testimony  in  the  cause  to  impeach  the  consideration  of  the 
notes  or  of  the  judgment.  Being  executed  under  seal,  they 
imported  consideration.  We  discover  nothing  in  the  circum- 
stances attending  the  confession  of  the  judgment  in  any  de- 
gree suspicious  or  inconsistent  with  perfect  good  faith.  It 
was  the  right  of  the  defendant  to  confess  the  judgment  in  fa- 
vor of  his  brother,  if  he  honestly  owed  him  the  money,  and 
equally  the  right  of  the  brother  to  receive  the  confession  and 
.  issue  execution  for  the  collection  of  the  money,  without  being 
chargeable  with  fraud  because  the  defendant  was  his  brother. 
In  the  case  of  Reehling  v.  Byera,  94  Pa.  St.  316,  Mr.  Justice 
Gordon,  in  the  case  of  a  transfer  of  real  estate  from  a  son, 
nearly  or  quite  insolvent,  to  his  father,  said:  "Business  deal- 
ings between  parents  and  children  and  other  near  relatives 
are  not  per  se  fraudulent.  They  must  be  treated  just  as  are 
the  transactions  between  ordinary  debtors  and  creditors.  As 
in  tlie  latter  case,  where  the  bona  fides  of  such  transactions  is 
attacked,  the  fraud  alleged  must  be  clearly  and  distinctly 
proved,  so,  likewise,  in  the  former."  The  judgment  of  the 
court  below  was  reversed  because  the  question  of  fraud  was 
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eubmilted  to  the  jury,  when,  in  the  opinion  of  this  conrt, 
there  was  no  evidence  sufficient  to  warrant  such  submission. 

Some  very  trivial  circumstances  were  claimed  by  the  appel- 
lant in  the  present  case  to  be  evidence  of  fraud,  such  as  the 
fact  that  Joseph  R.  Kitchen  came  to  the  office  of  the  justice 
alone,  and  without  any  books  and  papers,  when  he  confessed 
the  judgment;  that  only  a  few  persons  were  present  at  the 
sale,  a  part  of  whom  were  near  relatives;  that  there  was  a 
dispute  about  one  or  two  bids;  that  the  horses  sold  were  worth 
considerably  more  than  they  brought  at  the  sale;  and  that 
the  sale  was  completed  in  about  twenty  minutes.  Such  facts 
as  these  constantly  transpire  at  judicial  sales,  but  unless  there 
is  some  kind  of  proof  sliowing,  or  tending  to  show,  actual  fraud 
in  the  transaction,  they  are  not  of  the  slightest  significance, 
and  of  themselves  prove  nothing  worthy  the  consideration  of 
a  jury.  The  solemn  judgments  and  executions  of  creditors 
are  not  to  be  swept  away  by  any  such  testimony  as  this,  with- 
out some  kind  of  substantial  proof.  The  third  and  fourth  aa- 
signments  are  not  sustained. 

The  fourth  point  of  the  defendant  asked  the  court  to  charge 
that  the  constable's  sale  was  void  in  law,  because  there  were 
no  persons  present  at  the  sale  "  but  the  plaintiff  and  defend- 
ant, who  were  brothers,  and  their  brother  and  nephew,  the 
constable  and  his  clerk."  As  a  matter  of  course,  such  a  point 
could  not  have  been  affirmed  without  grave  error,  and  it  was 
therefore  refused.  In  point  of  fact,  other  persons  were  present 
at  the  sale,  and  so  testified.  The  fifth  assignment  is  not  sus- 
tained. . 

Sixth  assignment.  The  only  object  of  the  offer  to  give  other 
judgments  against  Joseph  R.  Kitchen  in  evidence  was  to  show 
that  he  was  in  debt  to  other  persons  at  the  time  he  confessed 
the  judgment.  As  the  mere  fact  of  other  indebtedness  would 
not  invalidate,  or  even  tend  to  invalidate,  the  jiidgment  con- 
fessed to  A.  L.  Kitchen,  without  some  other  evidence  tending 
to  impeach  the  good  faith  of  the  transaction,  the  offer  was  not 
competent.  As  we  have  often  held,  one  who  is  in  debt  to  dif- 
ferent persons  may  give  a  preference  to  any  one,  and  the  fact 
of  the  other  indebtedness  weighs  nothitig  against  the  validity 
of  the  preference.     The  sixth  assignment  is  not  sustained. 

The  court  below  was  not  asked  to  give  a  binding  instruction 
for  the  defendant,  and  there  is  therefore  nothing  to  sustain  the 
seventh  assignment. 

Judgment  affirmed. 
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Trespass  against  Officer  for  WRONorrL  Levy  or  Sale.  — In  an  action 
for  trespass  for  the  wrongful  seizure  of  plaintiff's  goods  by  an  officer,  under  a 
w  irrant  issued  against  the  goods  of  another  at  the  suit  of  the  defendant,  he 
is  not  liable  for  the  wrongful  acts  of  the  officer,  without  proof  that  he  had 
authorized  such  acts:  WtUh  v.  Cochran,  63  N.  Y.  181;  20  Am.  Rep.  519.  In 
an  action  of  trespass  for  wrongfully  attaching  and  seizing  goods,  damages 
cannot  be  mitigated  by  proof  of  an  offer  to  return  the  property  next  driy. 
Carpenter  v.  Dresser,  72  Me.  377;  39  Am.  Rep.  337.  In  an  action  against  a 
sheriff  for  the  conversion  of  plaintiff's  goods,  which  had  been  sold  by  a  deputy 
of  defendant  as  the  property  of  a  third  person,  in  whose  possession  they  were 
found,  an  instruction  that  plaintiff  could  not  recover  unless  before  the  sal© 
he  demanded  the  goods  from  the  ofScer  was  properly  refused,  if  the  sale  was 
made  in  good  faith,  since  the  defendant  was  not  the  levying  officer  upon 
whom  a  demand  was  made,  and  the  evidence  did  not  show  that  the  goods 
were  so  mingled  with  those  of  a  third  person  as  not  to  be  easily  separated: 
Norwegian  Ploto  Co.  v.  Hanthorn,  71  Wis.  529.  When  a  sheriff,  executing  a 
writ  of  posi^ession,  removes  from  tlie  premises  a  person  not  within  the  legal 
operation  of  the  writ,  he  is  guilty  of  official  misconduct,  and  subjects  him- 
self and  his  sureties  to  an  action  on  his  bonds  to  the  party  injured:  Jeffer- 
son V.  Hartley,  81  6a.  716.  A  sheriff  is  not  liable  for  money  rightfully  in 
his  hands,  applied  by  him  to  an  execution  against  the  party  to  whom  the 
money  belonged,  even  though  the  execution  was  void  by  reason  of  matters 
unknown  to  the  sheriff:  Ooo'lgian  v.  Oilreath,  32  S.  C.  388.  A  sheriff  who  has 
sold  property  under  an  execution  based  upon  a  void  judgment  is  a  trespasser 
ab  iiiiiio:  Palmer  v.  McMaster,  10  Mont.  390.  When  an  officer  has  levied 
upon  property  not  subject  to  his  writ,  his  indemnitors  are  jointly  and  sev- 
ei-ally  liable  as  jirincipals  for  the  original  undertaking:  Dyett  v.  Hyman,  129 
N.  Y.  351;  26  Am.  St.  Rep.  533. 

Assignments  for  the  Bknefit  of  Creditors  —  Preferences  —  What 
Void  and  What  not.  — A  chattel  mortgage  executed  in  good  faith  to  a 
bona  fide  creditor  is  not  necessarily  fraudulent  as  to  other  creditors  of  the 
mortgagor,  although  it  exhausts  his  property:  First  Nat.  Bank  v.  Ridenour, 
46  Kan.  718;  26  Am.  St.  Rep.  167,  and  note.  Preference  may  be  given  by 
a  failing  debtor  to  any  of  his  creditors  for  a  bona  fide  debt,  and  the  other 
creditors  cannot  complain:  Hagev.  Campbell,  7B  Wis.  572;  23  Am.  St.  Rep, 
422;  Patton  v.  Leftioich,  86  Va.  42] ;  19  Ain.  St.  Rep.  902,  and  note;  BrUUm 
T.  Boyer,  27  Neb.  522;  Hays  v.  Hoatttter,  125  Ind.  60;  La  Belle  Wagom 
Works  V.  Tidball,  69  Tex.  161;  Foster  v.  Mullanphy  etc.  Mill  Co.,  92  Ma 
79.  A  failing  debtor  may  prefer  a  bona  fide  debt  due  his  wife:  Cooper  ▼. 
First  Nat.  Bank,  40  Kan.  5;  Coj-nellv.  Gibson,  114  Ind.  144;  5  Am.  St.  Rep. 
605,  ami  note;  or  one  due  his  son:  Morehead  Banking  Co.  v.  WliUaker,  IIO'S.O. 
345.  If  a  debtor  assigns  to  a  creditor  a  part  of  his  assets,  in  a  manner  and  for 
a  purpose  permitted  by  law  in  other  respects,  it  does  not  matter  that  he 
afterwards  made  an  assignment:  Ramsey  v.  Hurley,  72  Tex.  194,  A  debtor 
may  convey  his  property  to  a  creditor  to  secure  a  bona  fide  debt,  and  if  made 
in  good  faith,  such  a  conveyance  cannot  be  attacked  by  his  other  creditors: 
Williams  v.  Whedon,  109  N.  Y.  333;  4  Am.  St.  Rep.  460;  Johnson  v.  Mc- 
Grew,  II  Iowa,  151;  77  Am,  Dec.  137,  and  note;  Milburn  v.  Beach,  14  Mo. 
104;  55  Am.  Dec.  91,  and  note;  Buffum  v.  Green,  5  N.  H.  71;  20  Am.  Dea 
662.  See  Peninsular  Stove  Co.  v.  Socket,  74  Wis.  526.  Assignments  of  all  the 
property  of  insolvent  debtors,  made  to  effect  preferences,  are  void,  under  the 
statutes  of  Wisconsin:    Winner  r.   Hoyt,  66  Wis.  227;  67  Am.  Rep.  257| 
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South  Carolina:  Wilks  v.  Walker,  22  S.  C.  108;  5S  Am.  Rep.  706,  and  note; 
Michigan:  Kendall  v.  Bishnp,  76  Mich.  634;  Burnham  v.  Hashing,  79  Mich. 
35;  New  Hampshire:  Hurd  v.  Sikhy,  10  N.  H.  108;  34  Am.  Dec.  142,  and 
note;  and  New  Jersey:  Vavnum  v.  Camp,  13  N.  J.  L.  326;  25  Am.  Dec.  476, 
and  note.  A  debtor  in  failing  circumstances,  engaged  in  making  a  general 
assignment,  cannot  make  valid  preferences  of  certain  of  his  creditors,  bj 
chattel  mortgages  or  otherwise:  Wyeth  Hardioare  Co.  v.  Standard  Implement 
Co.,  47  Kan.  423.  See  Banks  v.  OmaJia  etc  Wire  Co.,  30  Neb.  128,  and  Wat- 
iin$  Nat.  Bank  v.  Sands,  47  Kan.  591,  for  instances  of  fraudnleat  preferencM. 
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Tbusts  —  Liability  ov  Municipality  under  Void  Trust.  — When  a  ma» 
nicipal  corporation  receives  a  legacy  upon  a  trust  which  is  void,  the 
trust  fund  is  not  impressed  in  the  hands  of  the  city  with  a  trust  in 
favor  of  the  residuary  legatees  or  the  representatives  of  the  testator, 
and  the  city,  by  virtue  of  its  acceptance  of  the  trust,  does  not  become 
their  trustee,  and,  as  such,  liable  to  account  to  them  in  the  orphans' 
court. 

Trusts — Municipal  Corporation  as  Trustee. — In  the  absence  of  mn 
express  grant  of  power  to  accept  and  hold  property  upon  purely  private 
trusts,  and  to  execute  them,  a  municipal  corporation  has  no  power  to  do 
so.  That  the  trust  is  a  resulting  one,  and  the  consequent  duties  of  the 
trustee  are  not  necessarily  dependent  upon  the  intention  either  of  the 
donor  or  trustee,  but  may  be  implied  independently  of  and  contrary  to 
both,  does  not  militate  against  this  proposition. 

Trusts  —  Municipal  Corporation  as  Trustee.  — The  law  will  not  resort  to 
a  fiction  that  will  defeat  its  own  policy,  by  converting  into  a  trustee  a 
municipal  corporation  from  which  it  has,  for  the  public  good,  withheld 
capacity  to  accept  and  administer  the  trust. 

This  controversy,  between  E.  D.  Gillespie  and  A.  D.  Bache 
as  plaintiffs  and  residuary  legatees,  and  the  city  of  Philadel- 
phia as  defendant,  arose  over  the  following  clause  in  the  will 
of  Dr.  Benjamin  Franklin:  "I  have  considered  that,  among  ar- 
tisans, good  apprentices  are  most  likely  to  make  good  citizens, 
and  having  myself  been  bred  to  a  manual  art  —  printing  —  in 
my  native  town,  and  afterwards  assisted  to  set  up  my  busi- 
ness in  Philadelphia  by  kind  loans. of  money  from  two  friends 
there,  which  was  the  foundation  of  my  fortune,  and  of  all  the 
utility  in  life  tliat  may  be  ascribed  to  me,  I  wish  to  be  useful 
even  after  my  death,  if  possible,  informing  and  advancing 
other  young  men,  that  may  be  serviceable  to  their  country  in 
both  those  towns.  To  this  end  I  devote  two  thousand  pounds 
gterling,  of  which  I  give  one  thousand  thereof  to  the  inhabi- 
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tants  of  the  town  of  Bopton,  in  Massachusetts,  and  the  other 
thousand  to  the  inhabitants  of  the  city  of  Philadelphia,  in 
trust,  to  and  for  the  uses,  intents,  and  purposes  hereinafter 
mentioned  and  declared.  The  said  sum  of  one  thousand 
pounds  sterling,  if  accepted  by  tiie  inhabitants  of  the  town  of 
Boston,  shall  be  managed  under  the  direction  of  the  selectmen, 
united  with  the  ministers  of  the  oldest  Episcopalian,  Congre- 
gational, and  Presbyterian  churches  in  that  town,  who  are  to 
let  out  the  same,  upon  interest  at  five  per  cent  per  annum,  to 
such  young  married  artificers  under  the  age  of  twenty-five 
years  as  have  served  an  apprenticeship  in  the  said  town,  and 
faithfully  fulfilled  the  duties  required  in  their  indentures,  so 
as  to  obtain  a  good  moral  character  from  at  least  two  respect- 
able citizens,  who  are  willing  to  becomo  their  sureties,  in  a 
bond  with  the  applicants,  for  the  repayment  of  the  moneys  so 
lent,  with  interest,  according  to  the  terms  hereinafter  pre- 
icribedj  all  of  which  bonds  are  to  be  taken  for  Spanish  milled 
dollars,  or  the  value  thereof  in  current  gold  coin;  and  the 
managers  shall  keep  a  bound  book  or  books,  wherein  shall  be 
entered  the  names  of  those  who  shall  apply  for  and  receive 
the  benefits  of  this  institution,  and  of  their  sureties,  together 
with  the  sums  lent,  the  dates,  and  other  necessary  and  proper 
record  respecting  the  business  and  concerns  of  this  institution. 
And  as  these  loans  are  intended  to  assist  young  married  artifi- 
cers in  setting  up  their  business,  they  are  to  be  proportioned 
by  the  discretion  of  the  managers,  so  as  not  to  exceed  sixty 
pounds  sterling  to  one  person,  nor  to  be  less  than  fifteen 
pounds,  and  if  the  number  of  appliers  so  entitled  should  be 
80  large  that  the  sum  will  not  suflice  to  afford  to  each  as  much 
as  might  otherwise  not  be  improper,  the  proportion  to  each 
shall  be  diminished  so  as  to  afford  to  every  one  some  assist- 
ance. These  aids  may  therefore  be  small  at  first,  but  as  the 
capital  increases  by  the  accumulated  interest,  they  will  be 
more  ample.  And  in  order  to  serve  as  many  as  possible  in 
their  turn,  as  well  as  to  make  the  repayment  of  the  principal 
borrowed  more  easy,  each  borrower  shall  be  obliged  to  pay, 
with  the  yearly  interest,  one  tenth  part  of  the  principal,  which 
suras  of  principal  and  interest  so  paid  in  shall  be  again  let 
out  to  fresh  borrowers.  And  as  it  is  presumed  that  there  will 
always  be  found  in  Boston  virtuous  and  benevolent  citizens 
willing  to  bestow  a  part  of  their  time  in  doing  good  to  the  ris- 
ing generation,  by  superintending  and  managing  this  institu- 
tion gratis  it  is  hoped  that  no  part  of  the  money  will  at  any 


July,  1892.]      Benjamin  Fuanklin's.  Estate.  819 

time  be  dead,  or  be  diverted  to  other  purposes,  but  be  continu- 
ally augmenting  by  the  interest,  in  which  case  there  may,  in 
time,  be  more  than  the  occasions  in  Boston  shall  require,  and 
then  some  may  be  spared  to  the  neighboring  or  other  towns 
in  the  said  state  of  Massachusetts,  who  may  desire  to  have  it, 
euch  towns  engaging  to  pay  punctually  the  interest  and  the 
portions  of  the  principal  annually,  to  the  inhabitants  of  the 
town  of  Boston.  If  this  plan  is  executed,  and  succeeds  as 
projected  without  interruption  for  one  hundrtd  years,  the 
eum  will  then  be  one  hundred  and  thirty-one  thousand  pounds, 
of  which  I  would  have  the  managers  of  the  donation  to  the 
town  of  Boston  then  lay  out,  at  their  discretion,  one  hundred 
thousand  pounds  in  public  works  which  may  be  judged  of 
most  general  utility  to  the  inhabitants,  such  as  fortifications, 
bridges,  aqueducts,  public  buildings,  baths,  pavements,  or 
whatever  may  make  living  in  the  town  more  convenient  to  its 
people,  and  render  it  more  agreeable  to  strangers  resorting 
thither  for  health  or  a  temporary  residence.  The  remaining 
thirty-one  thousand  pounds  I  would  have  continued  to  be  let 
out  on  interest,  in  the  manner  above  directed,  for  another  hun- 
dred years,  as  I  hope  that  it  will  have  been  found  that  the 
institution  has  had  a  good  effect  on  the  conduct  of  youth,  and 
been  of  service  to  many  worthy  characters  and  useful  citizens. 
At  the  end  of  this  second  term,  if  no  unfortunate  accident  has 
prevented  the  operation,  the  sura  will  be  four  millions  and  sixty- 
one  thousand  pounds  sterling,  of  which  I  leave  one  million 
Bixty-one  thousand  pounds  to  the  disposition  of  the  inhabi- 
tants of  the  town  of  Boston,  and  three  millions  to  the  disposi- 
tion of  the  government  of  the  state,  not  presuming  to  carry 
my  views  further.  All  the  directions  herein  given  respecting 
the  disposition  and  management  of  the  donation  to  the  inhabi- 
tants of  Boston,  I  would  have  observed  respecting  that  to  the 
inhabitants  of  Philadelphia,  only  as  Philadelphia  is  incor- 
porated, I  request  the  corporation  of  that  city  to  undertake 
the  management  agreeably  to  the  said  direction,  and  I  do 
hereby  vest  them  with  full  and  ample  powers  for  that  purpose. 
And  having  considered  that  the  covering  a  ground-plat  with 
buildings  and  pavements,  which  carry  oflF  most  of  the  rain, 
and  prevent  its  soaking  into  the  earth  and  renewing  and  puri- 
fying the  springs,  whence  the  waters  of  the  wells  must  gradu- 
ally grow  worse,  and  in  time  be  unfit  for  use,  as  I  find  has 
liappened  in  all  old  cities,  I  recommend  that  at  the  end  of  the 
first  hundred  years,  if  not  done  before,  the  corporation  of  the 
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city  employ  a  part  of  the  one  hundred  thousand  pounds  in 
bringing,  by  pipes,  the  water  of  Wissahickon  Creek  into  the 
town,  so  as  to  supply  the  inhabitants,  which  I  apprehend  may 
be  done  without  great  difficulty,  the  level  of  that  peak  being 
much  above  that  of  the  city,  and  may  be  made  higher  by  a 
dam.     I  also  recommend  making  the  Schuylkill  completely 
navigable.     At  the  end  of  the  second  hundred  years  I  would 
have  the  disposition  of  the  four  million  and  sixty-one  thou- 
,  sand  pounds^divided  between  the  inhabitants  of  the  city  of 
Philadelpliia  and   the   government  of  Pennsylvania  in   the 
same  mariner  as  herein  directed  with  respect  to  that  of  the 
inhabitants  of  Boston  and  the  government  of  Massachusetts. 
It  is  my  desire  that  this  institution  should  take  place  and 
begin  to  operate  within  one  year  after  my  decease,  for  which  pur- 
pose due  no'  ice  should  be  publicly  given  previous  to  the  expira- 
tion of  that  year,  that  those  for  whose  benefit  this  establish  ment 
is  intended  may  make  their  respective  applications.     And  I 
hereby  direct  my  executors,  the  survivors  or  survivor  of  them, 
within  six  months  after  my  decease,  to  pay  over  the  said  sura 
of  two  thousand  pounds  sterling  to  such  persons  as  shall  be 
duly  appointed  by  the  selectmen  of  Boston  and   the  corpora- 
tion of  Philadelphia  to  receive  and  take  charge  of  their  re- 
spective sums  of  one  thousand  pounds  each  for  the  purposes, 
aforesaid.     Considering   the  accidents  to  which   all   human 
affairs  and  projects  are  subject  in  such  a  length  of  time,  I  have 
perhaps  too  much  flattered  myself  with  a  vain   fancy  that 
these  dispositions,  if  carried  into  execution,  will  be  continued 
without  interruption  and  have  the  effects  proposed.     I  hope, 
however,  tliat  if  the  inhabitants  of  the  two  cities  should  not 
think  fit  to  undertake  the  execution,  they  will  at  least  accept 
the  offer  of  these  donations  as  a  mark  of  my  good-will,  a  token 
of  my  gratitude,  and  a  testimony  of  my  earnest  desire  to  be 
useful  to  them  after  my  departure.     I  wish,  indeed,  that  they 
may  both  undertake  to  endeavor  the  execution  of  the  project, 
because  I  think  that,  though  unforeseen  difficulties  may  arise, 
expedients  will  be  found  to  remove  them,  and  the  scheme  be 
found  practicable.     If  one  of  them  accepts  the  money  with 
the  conditions,  and  the  other  refuses,  my  will  then  is,  that 
both  sums  be  given  to  the  inhabitants  of  the  city  accepting  the 
whole,  to  be  applied   to  the  same  purposes  and  under  the 
same  regulations  directed  for  the  separate  parts,  and  if  both 
refuse,  the  money,  of  course,  remains  in  the  mass  of  my  estate, 
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niul  is  to  be  disposed  of  therewith  according  to  my  will  made 
the  seventeenth  day  of  July,  1788." 

RusseJl  Duane,  George  Wharton  Pepper,  and  John  Chipman 

Gray,  for  the  appellants. 

F.  C.  Brewster  and  Francis  E.  Brewster,  for  the  appellee. 

Heydriok,  J.  The  ground  upon  which  the  appellants  in- 
voked the  jurisdiction  of  the  orphans'  court  was,  that  the  city 
of  Philadelphia  having  received  a  legacy  from  the  executors 
of  Dr.  Franklin  under  a  void  bequest,  a  trust  thereupon  re- 
sulted in  favor  of  his  residuary  legatees  as  to  the  money  so 
received,  of  which  the  city,  ipso  facto,  became  trustee,  and,  as 
such,  subject  to  the  jurisdiction  of  that  court.  It  is  not  denied 
that  the  city  received  the  legacy  upon  the  trusts  declared  in 
the  will  of  Dr.  Franklin,  and  it  may  be  admitted  for  the  pres- 
ent purpose  that  the  trust  for  accumulation  was  illegal,  and 
the  bequest  for  that  reason  void.  It  does  not,  however,  neces- 
sarily follow  that  the  fund  was  impressed,  in  the  hands  of  the 
city,  with  a  trust  in  favor  of  the  residuary  legatees  or  the  legal 
representatives  of  the  testator,  or  that  the  city,  in  virtue  of  its 
acceptance  of  it,  became  a  trustee  for  the  appellants,  and,  as 
such,  liable  to  account  to  them  in  the-orphans'  court.  The 
relation  of  trustee  and  cestui  que  trust  involves  duties,  obliga- 
tions, and  liabilities  upon  the  one  side,  as  well  as  rights  upon 
the  other,  and  therefore  it  is  that  the  question  whether  that 
relation  has  been  established  must  depend  primarily  upon  a 
question  of  capacity  or  passive  power  to  accept  the  trust  and 
assume  the  obligations  inseparable  from  it.  Accordingly,  it 
has  been  laid  down  generally  that  a  trustee  should  be  a  per- 
son capable  of  taking  and  holding  the  legal  estate,  and  pos- 
sessed of  natural  capacity  and  legal  ability  to  execute  the 
trust:  1  Lewin  on  Trusts,  c.  3,  sec.  2.  If  the  city  of  Philadel- 
phia had  not  capacity  to  take  the  fund  and  administer  it  for 
the  benefit  of  the  residuary  legatees  of  Dr.  Franklin,  it  could 
not,  and  never  did,  become  their  trustee  in  respect  to  it.  A 
municipal  corporation,  like  a  private  corporation,  is  a  legal 
entity,  existing  only  in  contemplation  of  law  and  in  virtue  of 
law.  Being  the  creature  of  law,  it  can  have  only  these  capa- 
cities which  are  imparted,  and  exercise  only  those  powers 
which  are  expressly  or  by  necessary  implication  granted,  to  it. 
Its  objects  being  governmental,  its  appropriate  functions  are 
all  necessarily  governmental.     In  the  absence,  therefore,  of  an 
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express  grant  of  power  to  accept  and  hold  property  upon  purely 
private  trusts,  and  to  execute  such  trusts,  it  can  no  more  da 
so  than  can  a  nonentity.  Indeed,  as  to  everything  dehors 
its  legitimate  field  of  operations,  it  is  as  if  it  were  not.  In- 
stances are  not  wanting  in  which  municipal  corporations  have 
executed  trusts  committed  to  them  by  private  persons,  but 
these  have  been  for  public  purposes,  germane  to  the  objects  of 
the  corporation,  and  they  have  been  upheld  for  that  reason. 
Commenting  upon  Gloucester  v.  Onborn,  1  H.  L.  Cas.  *272,  in 
which  it  was  said  that  a  municipality  may  take  and  hold  for 
purposes  altogether  private,  Sharswood,  J.,  said,  in  Philadel- 
phia y.  Fox,  64  Pa.  St.  169:  "  But  the  administration  of  such 
trusts,  and  tne  consequent  liabilities  incurred,  are  altogether 
inconsistent  with  the  public  duties  imposed  upon  the  munici- 
pality. It  could  hardly  be  pretended,  I  think,  in  this  coun- 
try, that  it  could  be  a  trustee  for  the  separate  use  of  a  married 
woman,  to  educate  the  children  of  a  donor  or  testitor,  or  to 
accumulate  for  the  benefit  of  particular  persons.  It  certainly 
is  not  compellable  to  execute  such  trusts,  nor  does  it  seem 
competent  to  accept  and  administer  them."  The  same  thought 
was  evidently  in  the  mind  of  the  court  in  Mayor  v.  Elliott,  3 
Rawle,   170. 

It  has  not  been  shown  that  the  city  of  Philadelphia  was 
expressly  authorized  by  its  charter  to  accept  and  administer 
trusts  for  other  than  public  purposes  germane  to  the  objects 
for  which  it  was  created;  and  as  its  agents  could  not  commit 
it  beyond  the  scope  of  its  powers,  which  is  necessarily  the  ut- 
most limit  of  their  powers,  it  follows  that  when  they  received 
the  legacy  from  Dr.  Franklin's  executors  they  did  not  thereby 
and  for  it  accept  a  trust  in  favor  of  the  residuary  legatees. 
That  a  resulting  trust  and  the  consequent  duties  of  the  trustee 
are  not  necessarily  dependent  upon  the  intention  of  either  the 
donor  or  trustee,  but  may  be  implied  independently  of  and 
contrary  to  both,  does  not  militate  against  this  proposition. 
Where  a  trust  is  implied  contrary  to  intention,  as  would  be 
the  case  here,  the  injplication  is  a  fiction  of  the  law,  invented 
to  prevent  a  failure  of  justice.  But  the  law  will  not  resort  to 
a  fiction  that  will  defeat  its  own  policy,  by  converting  into  a 
trustee  a  Uiunicipal  corporation  from  which  it  has,  for  the 
public  good,  withheld  capacity  to  accept  and  administer  the 
trust.  The  relation  of  trustee  and  cestui  que  trust  never  hav- 
ing been  established  between  the  city  of  Philadelphia  and  the 
residuary  legatees,  it  follows  that  the  orphans* court  has  not 
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jurisdiction  to  compel  the  former  to  account  to  the  latter. 
This  view  renders  it  unnecessary  to  consider  the  other  ques- 
tions, which  were  argued  with  great  ability  and  learning  by 
the  counsel  of  the  respective  parties. 

The  decree  of  the  court  below  dismissing  the  appellants' 
petition  is  affirmed.  

Municipal  Corporations  as  Trustees.  — Under  its  charter,  the  city  of 
Baltimore  has  the  power  to  accept  and  hold  in  trust  any  property  for  edu- 
cational and  charitable  purposes:  Barnum  v.  Mayor,  62  Md.  275;  50  Am. 
Rep.  219,  and  note.  Towns,  under  the  laws  of  New  York,  are  considered  cor- 
porations for  certain  purposes,  and  the  authority  conferred  on  them  to  make 
regulations  resi»ecting  their  common  lands,  of  itself,  is  sufficient  to  give  them 
capacity  to  take  and  hold  common  lands:  North  Hempstead  v.  Hemptead,  2 
Weud.  110.  In  Jackson  v.  Hartwell,  8  Johns.  422,  it  was  held  that  the  super- 
visors of  a  county  could  take  land  in  trust  for  the  purpose  of  erecting  a  court- 
house and  jail.  A  city,  in  its  corporate  capacity,  may  act  as  trustee  of  a  fund 
left  by  will  in  trust,  the  income  thereof  to  be  expended  in  the  purchase  of 
fuel,  to  be  given,  or  sold  at  low  prices,  to  industrious  and  worthy  persons  not 
supported  at  public  expense,  but  who  need  aid:  Webb  v.  Neal,  5  Allen,  575. 
The  corporation  of  the  city  of  Philadelphia,  having  power  under  its  charter 
to  take  real  and  personal  estate  by  deed  and  by  devise,  can  also  take  it  in 
trust:  Vidal  v.  Mayor,  2  How.  12ti.  But  in  Perin  v.  McMicken,  15  La.  Ann. 
154,  it  was  held  that  a  disposition  in  a  will  having  for  its  object  the  founda- 
tion and  maintenance  of  colleges  under  the  administration  of  a  municipal 
corporation  as  trustee  forever  is  prohibited. 
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[150  Pennsylvania  State,  466.] 

CoNFLicrr  OF  Laws. —  Matters  Connected  with  the  Performance  of  a  cpn- 
tract  are  regulated  by  the  law  prevailing  at  the  place  of  performance. 

Conflict  of  Laws  —  Place  of  Performance  —  Partnership.  —  When, 
under  the  law  of  one  state,  one  who  has  no  interest  in  the  business  of  a  firm 
or  in  the  capital  invested,  save  that  he  is  to  receive  a  share  of  the  profits  as 
compensation  for  services,  or  for  money  loaned  for  the  benefit  of  the 
business,  is  not  a  partner,  and  cannot  be  held  liable  as  such  by  a  credi- 
tor of  tlie  firm,  a  contract  involving  this  question,  and  to  be  performed 
in  that  state,  will  receive  a  like  construction  when  brought  in  question 
in  another  state. 

Paktnership — Sharing  in  Profits  as  Creating. — When  one  party  agrees, 
in  writing,  with  another,  in  consideration  of  a  share  of  the  profits  in  a 
business  in  which  the  latter  is  to  embark,  and  not  as  a  contribution  to 
the  capital  of  a  partnership,  to  furnish  him  with  a  certain  sum  of  money, 
from  time  to  time,  its  repayment  to  be  secured  by  chattel  mortgage, 
with  an  option  to  repay  before  the  expiration  of  the  full  term  in  which 
it  may  be  demanded,  the  party  thus  furnishing  the  money  to  have  no 
eontrol  of  the  business,  in  which  there  is  to  be  no  partnership  except  aa 
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to  the  profits,  mich  a^eement  does  tiot  create  a  partnership  as  to  third 
persons,  but  n)erely  creates  the  relation  of  borrower  and  lender  between 
the  parties  to  it. 

Rodney  A.  Mercur  and  Edward  Overton,  for  the  appellant. 

DM.  Overton  and  John  C.  Ingham,  for  the  appellee. 

Heydrick,  J.  The  plaintiff  sues  upon  notes  made  by  C.  M. 
Crandall,  one  of  the  defendants,  in  his  own  name,  and  seeks 
to  charge  the  other  defendants  as  partners  of  Crandall  in  a 
business  in  which  the  proceeds  of  certain  other  notes,  of  which 
these  were  renewals,  were  used.  The  evidence  relied  upon  to 
establish  the  alleged  partnership  is  a  contract,  in  writing,  be- 
tween Crandall  of  the  one  part,  and  the  other  defendants  of 
the  other  part,  dated  February  24,  1885.  If  this  contract 
does  not  create  a  partnership  as  to  creditors,  it  cannot  be  suc- 
cessfully contended  that  all  the  evidence  in  the  cause,  taken 
together,  tends  to  charge  anybody  but  Crandall;  and  inasmuch 
as  all  the  assignments  of  error  are  predicated  upon  the  as- 
sumption that  such  partnership  was  created  by  that  contract, 
it  is  evident  that  if  that  assumption  was  unfounded,  the  plain- 
tiffs could  not  have  been  injured  by  the  rulings  complained  of, 
and  hence,  though  there  may  have  been  technical  error  tlierein, 
the  judgment  ought  not  to  be  disturbed.  It  is  therefore  per- 
tinent to  inquire  what  were  the  rights  and  liabilities  of  the 
parties  under  that  contract,  although  the  question  is  not  di- 
rectly raised  by  any  of  the  assignments  of  error.  * 

The  whole  scope  of  the  contract  indicates  that  a  loan  of 
money  to  Crandall  by  the  other  parties,  in  consideration  of  a 
share  of  the  profits  of  a  business  in  which  he  was  to  eiribark  was 
intended,  and  not  a  contribution  to  the  capital  of  a  partner- 
ship of  which  the  parties  were  to  be  the  members.  The  parties 
of  the  second  part  covenanted  to  furnish  three  thousand  dol- 
lars to  Crandall,  and  not  to  a  firm;  they  were  to  furnish  it  to 
him,  from  time  to  time,  as  he  might  require  it,  and  its  repay- 
ment to  them  was  to  be  secured  by  a  chattel  mortgage  upon 
the  tools,  machinery,  furniture,  and  fixtures  of  every  kind 
and  nature  belonging  to  or  connected  with  the  business  in 
which  it  was  to  be  used.  Crandall  miglit  repay  it,  at  his  op- 
tion, before  the  expiration  of  the  full  term  for  which  he  had 
the  right  to  demand  it;  and  although  it  was  stipulated  that 
the  money  so  to  be  furnished  should  be  used  in  the  business 
contemplated,  the  right  of  entire  control  of  that  business  was 
recognized  to  be  in,  and  was  expressly  conceded  to,  Crandall; 
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and  it  was  further  stipulated  that  nothing  in  the  writing  con- 
tained should  be  construed  to  create  a  partnership  between 
the  parties  thereto  except  as  to  the  profits  of  the  business 
These  provisions  are  all  consistent  with  the  relation  of  bor- 
rower and  lender,  and  some  of  them  are  inconsistent  with  any 
other  relation.  It  is  therefore  manifest  that  that  relation  waf 
intended  to  be  established;  and  the  next  question  is,  whether 
in  spite  of  the  intention  of  the  parties,  the  community  of  in 
terest  in  the  profits  constituted  thera  a  partnership  as  tocred 
itors. 

If  this  were  a  Pennsylvania  contract,  the  question  would  be 
answered  in  the  negative  by  the  act  of  April  6,  1870  (P.  L. 
56),  and  by  Hart  v.  Kelley,  83  Pa.  St.  286.  But  although  it 
was  made  in  this  state,  it  was  to  be  executed  in  the  state  of 
New  York.  Such  cases  are  stated  by  approved  text-writers 
to  be  an  exception  to  the  general  rule  that  the  lex  loci  applies 
in  respect  to  the  nature,  obligation,  and  construction  of  con- 
tracts. That  exception  is  thus  stated  by  Judge  Story:  "But 
where  the  contract  is  either  expressly  or  tacitly  to  be  per- 
formed in  any  other  place,  the  general  rule  is,  in  conformity  to 
the  presumed  intention  of  the  parties,  that  the  contract,  as  to 
its  validity,  nature,  obligation,  and  interpretation,  is  to  be 
governed  by  the  law  of  the  place  of  performance  ":  Story  on 
Confiict  of  l^aws,  sec.  280.  Chancellor  Kent,  after  stating  the 
exception  in  substantially  the  same  terras,  adds  that  it  "  is 
more  embarrassed  than  any  other  branch  of  the  subject  [the 
lex  loci]  by  distinctions  and  jarring  decisions  ":  2  Kent's  Com. 
459.  But  whatever  conflict  of  authority  there  may  be  in  re- 
spect to  the  exception,  all  agree  that  matters  connected  with 
the  performance  of  a  contract  are  regulated  by  the  law  pre- 
vailing at  the  place  of  performance:  Brown  v.  Camden  etc.  R.  R. 
Co.,  83  Pa.  St.  316;  Scudder  v.  Union  Nat.  Bank,  91  U.  S.  406. 
Under  the  present  contract,  it  is  clear  there  could  be  no  lia- 
bility to  third  persons  without  a  performance  as  between  the 
parties  to  it,  and  therefore  the  question  of  such  liability  would 
necessarily  be  connected  with  or  grow  out  of  such  performance, 
and  be  determinable  by  the  law  of  New  York. 

More  than  a  century  ago,  Chief  Justice  De  Grey,  in  Orace  v. 
Smith,  2  \V.  Black.  998,  laid  down  the  proposition  that  "every 
man  that  has  a  share  of  the  profits  of  a  trade  ought  also  to 
bear  his  share  of  the  loss."  In  a  few  years  the  principle  thus 
stated  became  recognized  as  a  part  of  the  law  of  England,  and 
80  continued  until  1860,  when  it  was  overthrown  by  the  house 
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of  lords  in  Cox  v.  HicJcman,  8  II.  L.  Gas.  268.  On  this  side  of 
the  Atlantic,  and  especially  in  the  state  of  New  York,  it  was 
accepted  without  question,  so  far  as  I  have  observed,  as  to  the 
soundness  of  the  reasons  put  forth  in  support  of  it,  until  it 
was  exploded  in  England.  As  early  as  1819,  Spencer,  J.,  de- 
livering the  opinion  of  the  con^  in  Walden  v.  Sherburne,  15 
Johns.  409,  said:  "No  principle  is  better  established  than  that 
every  person  is  deemed  to  be  in  partnership,  if  he  is  interested 
in  the  profits  of  a  trade,  and  if  the  advantages  which  he  de- 
rives from  the  trade  are  casual  and  indefinite,  depending  on 
the  accidents  of  trade."  And 'although  the  judgment  of  tlie 
house  of  lords  in  Cox  v.  Hickman,  8  H.  L.  Gas.  268,  was  soon 
followed  by  many  American  courts,  the  New  York  court  of 
appeals  declared,  as  late  as  1874,  in  Leggett  v.  Hyde,  58  N.  Y. 
272,  17  Am.  Rep.  244,  that  the  rule  remained  in  that  state  as 
it  had  long  been.  But  while  the  judgment  of  the  court  sus- 
tained the  rule,  the  opinion  of  the  learned  judge  who  pro- 
nounced it  betrayed  dissatisfaction  with  it,  and  attempted  to 
defend  it  on  no  other  principle  than  that  of  stare  decisis,  and 
the  chief  justice  dissented  from  the  judgment  itself.  The 
question  came  before  the  court  of  appeals  again  in  Richardson 
v.  Hughitt,  76  N.  Y.  55;  32  Am.  Rep.  267.  In  that  case  the 
defendant  had  entered  into  a  contract,  in  writing,  with  a  firm 
engaged  in  the  business  of  manufacturing  wagons,  by  the 
terms  of  which  they  were  to  manufacture  and  deliver  wagons 
to  him  and  use  their  best  efforts  to  sell  them.  He  was  to  ad- 
vance fifty  dollars  on  each  wagon,  to  be  paid  on  the  first  day 
of  each  month,  and  at  the  time  of  each  advance  the  firm  was 
to  render  him  an  account  of  sales  of  wagons  during  the  pre- 
vious month,  and  pay  him  one  quarter  of  the  net  profits 
thereon,  with  interest  on  the  advances.  This  instrument  was 
construed  to  be  a  contract  for  the  loan  of  money,  and  not  to 
constitute  a  partnership.  This  was  followed  by  Curry  v.  Fowler^ 
87  N.  Y.  33,  41  Am.  Rep.  343,  in  which  it  appeared  that  cer- 
tain persons,  having  purchased  vacant  ground  in  the  city  of 
New  York,  and  being  about  to  erect  buildings  thereon,  entered 
into  a  written  contract  with  Fowler,  by  the  terms  of  which  he 
was  to  advance  fifty  thousand  dollars  towards  the  purchase 
and  erection  of  the  buildings,  in  consideration  of  which  they 
'*  agreed  to  share  the  profits  of  the  said  purchase  and  build- 
ings with  the  said  Fowler,"  and  he  was  to  be  allowed  interest 
on  his  advances,  and  be  secured  by  bond  and  mortgage  on  the 
premises.     This  contract  was  held  not  to  create  any  other  re- 
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lation  than  that  of  borrower  and  lender,  the  same  judge  who 
delivered  the  opinion  of  the  court  in  the  case  last  cited  saying: 
•'  In  Richardson  v.  Hughitt,  76  N.  Y.  55,  32  Am.  Rep.  267,  it 
was  held  by  this  court  that  a  person  who  has  no  interest  in 
the  business  of  a  firm  or  in  the  capital  invested,  save  that  he 
is  to  receive  a  share  of  the  profits  as  a  compensation  for  ser- 
vices, or  for  money  loaned  for  the  benefit  of  the  business,  is 
not  a  partner,  and  cannot  be  held  liable  as  such  by  a  creditor 
of  the  firm."  This  language  was  repeated  with  approval  in 
Camdy  v.  Ilnll,  97  N.  Y.  159.  It  is  said,  however,  in  Hackett 
V.  Stanley,  115  N.  Y.  625,  that  these  cases,  and  others  in  har- 
mony with  them,  do  not  overrule  Leggett  v.  Hyde,  58  N.  Y.  272, 
17  Am.  Rep.  244,  and  its  predecessors.  But  while  this  is 
affirmed,  it  is  said  in  the  same  case  that  "exceptions  to  the 
rule  [that  participation  in  profits  of  a  business  renders  the 
participant  liable  to  creditors]  are,  however,  found  in  cases 
where  a  share  in  profits  is  contracted  to  be  paid  as  a  measure 
of  compensation  to  employees  for  services  rendered  in  the  bus- 
iness, or  for  the  use  of  moneys  loaned  in  aid  of  the  enterprise." 
It  is  not  material  to  inquire  how  much  more  of  the  rule  is  left 
by  this  exception  than  was  left  by  Cox  v.  Hickman,  8  H.  L. 
Cas.  268.  It  is  enough  that  the  present  case  comes  within 
the  letter  and  the  spirit  of  the  exception.  The  parties  who 
made  the  loan,  and  who  are  now  sought  to  be  held  liable  as 
partners,  had  no  voice  or  part  in  the  prosecution  of  the  business, 
either  as  principals  or  otherwise,  nor  had  they  an  irrevocable 
right  to  demand  a  share  of  the  profits,  as  was  the  case  in 
Hackett  v.  Stanley,  115  N.  Y.  625.  The  right  of  control,  or 
any  voice  in  the  control,  —  an  incilent  of  pu)prietorship,  —  was 
denied  to  them.  And  the  implication  of  partnership  from 
community  of  interest  in  the  profits  was  excluded  by  an  ex- 
press stipulation,  the  absence  of  which,  in  Hackett  v.  Stanley^ 
115  N.  Y.  625,  was  thought  to  be  worthy  of  notice;  and  their 
right  to  demand  a  share  of  the  profits  was  to  terminate  upon 
repayment  of  the  money  advanced  at  the  end  of  five  years,  or 
sooner,  at  the  option  of  Crandall.  In  all  its  material  provis- 
ions the  contract  under  consideration  is  not  distinguishable 
from  that  in  Curry  v.  Foioler,  87  N.  Y.  33,  41  Am.  Rep.  343, 
or  from  those  provisions  of  the  contract  in  Hackett  v.  Stanley^ 
115  N.  Y.  625,  which  it  is  there  conceded  would  create  no  other 
relation  than  that  of  borrower  and  lender.  For  these  reasons, 
the  defendants  as  to  whom  issue  was  joined  are  not  liable  ta 
the  plaintiff,  and  therefore  the  judgment  must  be  affirmed. 
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Cos'FxicT  OF  Laws  —  Contracts,  witkn  Govervbd  by  PtACR  ov  Pkr- 
•O'RMANflB.  —  The  law  of  the  pkace  of  performance  governs  as  to  the  enforcement 
of  coutr.icta:  Burchard  V.  Dunbar,  82  111.  450;  25  Am,  Rep.  334.  A  contract 
will  be  governed  by  the  law  of  the  place  of  performance,  though  made  io 
another  country:  Galliano  v.  Pierre,  18  La.  Ann.  10;  89  Am.  Dec.  643,  and 
note;  Strieker  v.  Tinkham,  35  Ga.  176;  89  Am.  Dec.  280,  and  note;  Lewis  v 
rivvlley,  36  111.  433;  87  Am.  Deo.  227,  and  note;  Smith  v.  Smith,  2  Johns.  235; 
3  Am.  Dec.  410,  and  note;  Malpica  v.  McKown,  1  La.  Ann.  248;  20  Am.  Dec. 
279,  and  note.  A  contract  i»  governed  and  const  iied  by  the  laws  of  the 
state  where  it  is  to  be  performed:  Larrahee  v.  Taibott,  5  Gill,  42(5;  46  Am. 
Dec.  637;  St.  Nicholas  Bank  v.  State  Nat.  Bank,  128  N.  Y.  27.  Where  in- 
sn  ince  was  effected  in  a  state,  and  the  policy  was  countersigned  and  deliv- 
ered by  an  agent  residing  there,  and  the  money  due  on  the  policy  was  there 
paid,  the  law  of  that  state  controls  as  to  the  right  of  the  insured  to  dispose  of 
stich  policy  by  will,  although  a  foreign  corporation  issued  the  policy:  Estate  of 
BreiUmg,  78  Wis.  33.  The  validity  of  a  contract  should  be  determined  by 
the  laws  of  the  state  in  which  it  was  made  and  was  to  be  performed:  Fore- 
jmu'jh  V.  Delmxre  etc.  R.  R.  Co.,  128  Pa.  St.  217;  15  Am.  St.  Rep.  672.  and 
note;  Sondheim  v.  Oilberl,  117  Ind.  71;  10  Am.  St.  Rep.  23,  and  note;  Speara 
V.  Shropshire,  11  La.  Ann.  559;  66  Am.  Dec.  206,  and  note;  May  v.  Breed,  7 
CJush.  15;  54  Am.  Dec.  700,  and  note.  See  note  to  Aymar  v.  Slixldon,  27 
Am.  Dec.  141;  note  to  Arayo  v.  Currell,  20  Am.  Dec.  293. 

Partner-ship  —  Agukkmknts  between  Parties  not  Constituting. — 
A  partnersliip,  even  as  to  tli;r<l  persons,  is  not  constituted  by  the  mere  fact 
thnt  two  more  persons  participate  or  are  interested  in  the  net  proceeds  of  a 
business-  Morgan  v.  Parrel,  5S  Conn.  413;  18  Am.  St.  Rep.  282,  and  note. 
When  two  persons  do  not  hold  themselves  out  to  the  public  aa  partners,  and 
there  is  an  agreement  between  them  that  they  are  not  to  be  partners,  the 
fact  that  the  business  is  conducted  in  the  name  of  one,  and  the  other  is  to 
receive  one  half  the  net  profits  and  be  charged  with  a  similar  proportion  of 
the  losses  so  long  as  they  do  not  exceed  the  profits,  does  not  constitute  them 
partners:  Macy  v.  Combs,  15  Ind.  469;  77  Am.  Dec.  103,  and  note.  A  part- 
uership  is  not  created  by  the  fact  that  one  party  agrees  to  furnish  the  goods 
and  pay  the  expenses,  and  the  other  agrees  to  transact  the  business  for  half 
the  profits  as  compensation:  Bradley  v.  White,  10  Met.  303;  43  Am.  Dec.  435, 
and  note;  Haycock  v.  Williams,  54  Ark.  384;  Clark  v.  Barnes,  72  Iowa,  563. 
The  fact  of  a  party  advancing  money  to  pay  the  wages  of  the  employees  of  a 
commercial  partnership,  and  discharging  its  other  expenses,  does  not  consti- 
tute him  a  partner:  Oreend  v.  Kitmmel,  41  La.  Ann.  65.  Renting  a  saloon  for 
a  share  of  the  profits  of  the  business  does  not  make  the  parties  partners; 
Tknyer  v.  Augustine,  55  Mich.  187;  54  Am.  Rep.  361,  and  note.  An  agree- 
ment between  two  members  of  a  partnership  and  a  third  person,  with  the 
assent  of  the  other  partners,  that  such  person  shall  share  in  the  profits  and 
losses  of  the  two  contracting  partners  in  the  business,  does  not  make  such 
person  a  partner:  Burnett  v.  Snyder,  81  N.  Y.  550;  37  Am.  Rep.  527.  The 
reception  of  jirofits  is  not  necessary  to  make  one  a  partner;  it  is  the  agree- 
ment to  receive  that  is  the  test:  Reab  v.  Pool,  30  S.  C.  140.  See  Mayo  v. 
Moritz,  151  Mass.  481.  An  agreement  by  two  persons  to  contribute  equally 
to  a  common  fund,  to  be  used  by  a  third  person  in  purchasing  stocks  for 
their  joint  benefit,  does  not  constitute  them  partners  between  themselves, 
in  the  absence  of  an  sigrecment  to  assume  such  relation:  Keller  v.  Sicartz,  137 
Pa.  St.  65.  A  contract,  in  writing,  between  a  real  estate  agent  and  the 
owner  of  laud,  the  former  to  advertise  and  sell  the  land*  and  to  receive  as 
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compensation  therefor  a  share  in  the  profits  arising  from  the  sale,  is  a  con- 
tract of  agency,  and  not  of  partnership:  Durhee  v.  Ounn,  41  Kan.  496;  15 
Am.  St.  Rep.  300. 

The  loan  of  money  to  be  invested  in  trade,  the  borrower  to  have  half  tli» 
net  profits,  tloes  not  constitute  a  partnership:  Culley  v.  Edwards,  44  Ark.  423; 
51  Am.  Rep.  614;  Boston  etc.  Smelting  Co.  v.  Smith,  13  R,  I.  27;  43  Am.  Rep. 
3;  Williama  v.  Fletcher,  129  111.  356;  Smith  v.  Knii/JU,  71  111.  148;  22  Am. 
Rep.  94,  and  note.  A  partnership  agreed  with  H.  to  make  two  hundred 
wagons  for  him,  he  advancing  fifty  dollars  on  each,  the  wagons  to  be  sold, 
and  fl.  to  receive  one  fourth  of  the  profits,  and  interest  on  the  advances.  It 
was  held  that  such  an  arrangement  would  not  constitute  H.  a  partner:  RicJi- 
ardson  v  Hnghitt,  76  N.  Y.  55;  32  Am.  Rep.  267.  See  note  to  SocUker  v. 
Applegate,  49  Am.  Rep.  255. 
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PERPETorriES.  — Trdst  Created  by  Will  ls  not  Illegal  as  a  restraint 
upon  alienation,  when  a  vested  interest  passes  to  the  devisee,  which  he 
can  sell  or  dispose  of  at  pleasure,  and  it  is  only  the  time  of  enjoyment 
of  the  profits  of  the  devise  which  is  postponed.  The  mere  fact  that  no 
time  is  fixed  within  which  the  pow3r  of  sale  must  be  exercised  does  not 
of  itself  create  a  perpetuity,  as  it  must  be  exercised  witiiin  a  reasonable 
time;  and  this  is  especially  so  when  it  is  competent,  under  the  trust,  for 
all  parties  in  interest  to  unite  at  any  time  to  defeat  such  power,  and  taka 
the  property  discliarged  thereof. 

PERPETuniES  —  Trust  Cheated  by  Will.  —  When  a  testatrix,  by  her  will, 
bequeaths  her  property  to  her  children,  share  and  share  alike,  subject 
to  the  control  of  her  son,  whom  she  appoints  her  executor  and  trustee  to 
manage  the  property,  collect  the  income,  sell  the  real  estate  at  private 
or  public  s:ile,  and  when  two  thirds  of  tlie  persons  interested  in  the  es- 
tate shall  so  demand,  to  sell  the  property  and  divide  the  proceeds 
among  those  interested  under  the  provisions  of  the  will,  an  active  trust 
is  thereby  created,  for  a  lawful  purpose,  not  in  conflict  with  the  law  ia 
respect  to  perpetuities. 

John  O.  Johnson,  for  the  appellant. 

T.  B.  Stork,  for  the  appellee. 

Paxson,  J.  While  this  is  a  close  case,  we  are  of  opinion 
that  the  auditing  judge  was  correct  in  his  conclusions,  and 
that  tiie  court  below  erred  in  overruling  him.  I  understand 
it  to  be  conceded  that  the  trust  created  by  the  will  of  Emily 
W.  Cooper  was  an  active  trust,  and  that  its  purpose  was  en- 
tirely legitimate.  Tlie  cestui  qui  trustent,  with  a  single  ex- 
cejUion,  are  willing  that  the  trusts  shall  be  carried  out  as 
directed  by  the  testatrix.  The  learned  court  below,  however, 
held  that  it  could  not  be  done,  because  it  was  in  contravention 
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of  two  legal  principles.  One  is  that  the  trust  is  ingrafted 
upon  a  fee,  and  the  other  is  that  it  creates  a  perpetuity.  The 
important  clause  of  said  will  is  as  follows:  "I  give,  deviee, 
and  bequeath  all  ray  property,  real,  personal,  or  mixed, 
of  whatsoever  nature  or  description,  to  my  children  who 
may  be  living  at  the  time  of  ray  death,  share  and  share 
iilike;  if  any  one  of  my  children  shall  have  died  before  me, 
leaving  children,  then  the  share  of  such  a  one  shall  go  to 
euch  children;  all  the  said  property  to  be  subject  to  the  con- 
trol of  ray  executor  and  trustee,  as  hereinafter  set  forth." 

By  the  next  clause  in  her  will  the  testatrix  appoints  her 
8on  (appellant)  executor  of  her  will,  and  "trustee  of  all  ray 
property,  real,  personal,  or  mixed."  She  then  proceeds  to  con- 
fer upon  her  executor  and  trustee  certain  powers  in  regard  to 
the  management  of  the  real  estate,  the  particulars  of  which  I 
need  not  specify  further  than  to  say  that  he  is  authorized  to  re- 
ceive the  rents,  pay  debts  and  encumbrances,  to  sell  the  real 
estate  at  either  public  or  private  sale,  and  generally  to  "  do 
everything  whatsoever  which  may  be  requisite  and  necessary 
in  reference  to  the  management"  thereof,  and  when  "two 
thirds  of  the  persons  interested  in  my  estate  shall  so  demand, 
to  sell  my  property,  real  or  personal,  and  divide  the  proceeds 
among  those  interested  under  the  provisions  of  this  will." 

It  will  be  noticed  that  the  estate  is  impressed  with  the  trust 
by  the  same  paragraph  which  contains  ihe  devise  to  the  chil- 
dren. We  think  the  intention  of  the  testatrix,  as  gathered 
from  the  four  corners  of  the  will,  was  accurately  stated  by  the 
auditing  judge,  in  the  following  paragraph  of  his  opinion: 
"  While  she  bequeaths  and  devises  all  her  estate  unto  her  child- 
ren living  at  her  death,  and  the  children  of  any  who  were  dead 
leaving  children,  yet  she  did  not  intend  to  give  them  an  ab- 
solute vested  interest,  payable  to  thera,  and  to  the  possession 
of  which  they  shall  be  iramediately  entitled,  upon  her  death. 
But  this  vesting  in  possession  she  postponed  until  two  thirds 
of  the  persons  interested  in  her  estate  shall  demand  a  final 
distribution,  in  which  event  the  executor  and  trustee  shall 
convert  all  her  estate  into  cash,  and  divide  among  those  inter- 
ested under  the  will.  Until  this  event  occurs,  however,  she 
placed  all  her  property  under  the  control  of  her  executor, 
whom  she  expressly  appoints  as  trustee." 

It  being  clear  from  the  terras  of  the  will  that  it  was  the  in- 
tention of  the  testatrix  to  create  a  trust  for  a  lawful  purpose, 
and  for  the  management  of  the  estate,  the  court  ought  not  to 
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interfere,  unless  it  involves  a  violation  of  an  inflexible  rule  of 
law.  Tiie  manner  in  which  the  trust  is  imposed  is  not  ma- 
terial, if  the  intention  can  be  clearly  gathered  from  the  will. 
No  particular  form  of  words  is  necessary  to  create  a  trust.  It 
was  said  by  Lord  Eldon  in  King  v.  DenisoUy  1  Ves.  &  B.  273, 
that  the  word  "  trust "  not  being  made  use  of  is  a  circumstance 
to  be  attended  to,  but  nothing  more,  and  if  the  whole  frame  of 
the  will  created  a  trust,  for  the  particular  purpose  of  satisfy- 
ing which  the  estate  is  devised,  the  law  is  the  same,  though 
the  word  "  trust "  is  not  used.  In  Vaux  v.  Parke^  7  Watts  & 
S.  19,  there  was  an  absolute  gift,  which  was  cut  down  to  a 
spendthrift  trust  by  a  subsequent  clause  of  the  will,  and  this 
was  held  valid.  In  Briggs  v.  Davis,  81^  Pa.  St.  470,  a  trust 
was  imposed  after  an  absolute  devise.  We  do  not  regard  this 
trust  as  in  any  way  an  illegal  restraint  upon  alienation,  for 
the  reason  that  there  is  a  vested  interest  in  the  devisee,  which 
he  can  sell  or  dispose  of  at  pleasure,  and  it  is  only  the  time  of 
enjoyment  of  the  profits  of  the  same  which  is  provided  for. 

We  are  unable  to  see  anything  in  this  trust  which  is  in  con- 
flict with  the  law  in  regard  to  perpetuities.  The  mere  fact 
that  no  time  is  fixed  within  which  the  power  of  sale  must  be 
exercised  does  not  of  itself  create  a  perpetuity.  It  is  suffi- 
cient to  say  that  a  power  to  sell  and  distribute  the  proceeds, 
created  by  a  will,  must  be  exercised  within  a  reasonable  time. 
It  is  always  within  the  power  of  the  orphans'  court  to  control 
the  exercise  of  a  discretion,  in  such  cases,  upon  the  application 
of  the  parties  in  interest.  A  power  of  sale  is  good,  although 
no  time  be  limited  for  its  exercise:  MarshalVs  Estate,  138  Pa. 
St.  260.  Aside  from  this,  it  was  competent  for  all  the  parties 
in  interest  at  any  time  to  defeat  the  power,  and  to  take  the 
property  discharged  thereof.  Under  these  circumstances,  we 
cannot  say  that  the  trust  created  a  perpetuity. 

It  is  not  necessary  to  discuss  the  case  further,  in  view  of  the 
well-considered  opinion  of  the  auditing  judge. 

The  decree  is  reversed,  at  the  costs  of  the  appellee,  the  adju- 
dication is  affirmed,  and  distribution  ordered  in  accordance 
therewith.  

Perpetoitiks  —  Trust   Created  by  Will,  when    not  Tllroal   as. — 

Provisions  in  a  will,  requiring  a  trustee  to  hold  and  manage  the  trust  prop- 
erty until  the  beueliciary  reaches  the  age  of  twenty-one  years,  are  not  neces- 
earily  void,  if  the  interest  of  the  beneHci.iry  is  vested  or  absolute:  Cliflin  T. 
Ci'Jl'tu,  149  Mass.  19;  14  Am.  St.  Ri;p.  .39:?,  and  note;  Goldtree\.  Thompson, 
79  Cal.  613.     la  Henderson  v.  Ilenderson,  113  N.  Y.  1,  it  was  held  that  no 
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onlawful  porpetuity  was  created  by  authorizing  an  executor  to  delay  parti- 
tioning the  estate  for  five  years,  as  the  power  of  sale  was  not  suspended.  In 
this  connection,  see  Van  Brunt  v.  Van  Brunt,  111  N.  Y.  178.  See  extemltil 
note  to  Barnnm  v.  Barnuni,  90  Am.  Dec.  101,  discussing  perpetuities,  which 
are  forbidden  in  the  United  States.  See  also  note  to  Lawrenct't  EntcUe,  20 
Am.  St.  Rep.  931. 


O'Brien  v.  Philadelphia. 

[150  Pennsylvania  State,  589.] 
MoNiciPAL  Corporations — Damages  for  Chanue  in  Gradb  of  Street. 
—  A  property  owner  who  has  built  a  honse  upon  his  lot  in  conformity 
with  the  existing  physical  grade  of  an  old  and  open  highway  can  recover 
damages  from  a  city  for  depreciation  in  the  value  of  the  property,  caused 
by  changing  the  existing  physical  elevation  of  the  highway  in  front  of  the 
lot  to  conform  to  a  plan  or  regulation  legally  confirmed  after  the  build- 
ing of  the  house,  such  plan  being  the  first  regulation  of  grade,  and  dif- 
fering from  the  existing  physical  elevation  of  the  old  highway  in  front 
of  the  lot. 

E.  S.  Miller  and  Charles  B.  Mc Michael,  assistant  city  solici- 
tors, and  Charles  F.  Warwick,  city  solicitor,  for  the  appellant. 

Thomas  Learning  and  Henry  C.  Terry,  for  the  appellee. 

Sterrktt,  J.  For  many  years  prior  to  commencement 
of  this  suit,  plaintiff  owned  a  house  and  lot  fronting  on  Haines 
Street,  between  Stenton  Avenue  and  Limekiln  Pike,  now  in 
the  twenty-second  ward  of  Philadelphia.  Prior  to  1761,  what 
is  now  Haines  Street  was  an  old  road.  In  that  year  a  jury  of 
view,  appointed  by  the  court  of  quarter  sessions,  reported  eaid 
road,  with  courses,  etc.,  but  without  any  fixed  grade,  as  a 
public  highway,  and  in  September  of  same  year  their  re- 
port was  duly  confirmed  by  said  court.  Subsequently,  the 
natural  surface  of  the  land  on  which  the  road  was  located 
was  somewhat  changed,  and  the  grade  of  the  road  thereby 
improved.  As  a  public  highway,  this  road  has  been  contin- 
uou-'sly  traveled  ever  since,  and,  from  time  to  time,  detached 
dwellings,  fronting  upon  it,  have  been  erected.  Meanwhile, 
the  territory,  on  part  of  which  the  road  was  located,  was  ab- 
sorbed by  the  city,  and  is  now  part  of  said  ward.  In  1871, 
more  than  a  century  after  said  road  was  recorded  as  a  public 
highway,  a  plan  of  that  section  of  the  city  embracing  that  part 
of  said  road  now  called  Haines  Street,  on  which  plaintiff's  prop- 
erty is  located,  was  presented  and  confirmed.  By  that  plan, 
a  grade  of  the  street,  differing  materially  from  the  traveled 
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grade,  was  prescribed.  This  first-established  paper  grade 
called  for  raising  Haines  Street,  opposite  plaintifiF's  house, 
which  was  erected  before  said  plan  was  confirmed. 

In  1888,  Haines  Street  was  physically  graded  so  as  to  con- 
form to  the  grade  established,  as  aforesaid,  in  1871.  By  that 
act  of  the  city  the  street  opposite  plaintiff's  house  was  so 
raised  as  to  leave  his  house  considerably  below  the  changed 
surface  of  the  street.  For  the  injury  thus  sustained  by  plain- 
tiff this  suit  was  brought,  and  a  verdict  rendered  in  his  favor 
for  $240,  subject  to  the  opinion  of  the  court  below  on  the  fol- 
lowing question  of  law  reserved:  "Whether  a  plaintiff  who 
has  built  a  liouse  upon  his  lot  in  conformity  with  the' existing 
physical  grade  of  an  old  and  open  publicf  highway  can  re- 
cover damages  from  the  city  of  Philadelphia  for  depreciation 
in  the  value  of  the  property,  occasioned  by  changing  the  de 
facto  physical  elevation  of  the  highway  in  front  of  the  lot  to 
conform  to  a  plan  regulation  legally  confirmed  after  the  build- 
ing of  the  house,  said  plan  being  the  first  regulation  of  grade, 
and  differing  from  the  de  facto  physical  elevatioa  of  the  old 
highway  in  front  of  the  lot." 

Defendant's  motion  for  judgment  in  its  favor,  non  obstante 
veredicto,  was  afterwards  denied,  and  judgment  for  plaintiff 
was  entered  on  the  verdict.  The  sole  question  presented  by 
the  two  specifications  is,  whether  the  court  erred  in  denying 
defendant's  motion,  and  entering  judgment  for  plaintiff. 

On  the  trial  the  evidence  was  directed  to  the  difference  in 
the  value  of  plaintiff's  property  before  and  after  the  raising 
of  the  natural  grade,  as  affected  by  that  act.  It  was  also 
agreed  that  no  objection  based  on  the  form  of  action  should 
be  made.  The  only  question  before  us,  therefore,  is  that  pre- 
flented  by  the  action  of  the  court  in  entering  judgment  for  the 
plaintiff  on  the  verdict,  etc.,  as  above  stated. 

If  any  regard  is  to  be  had  for  the  constitutional  mandate 
that  "  municipal  and  other  corporations  ....  shall  make 
just  compensation  for  property  taken,  injured,  or  destroyed  by 
the  construction  or  enlargement  of  their  works,  highways,  or 
im})rovetnents,"  we  are  at  a  loss  to  see  hjw  the  learned  judge 
could  do  otherwise  than  decide  the  reserved  question  as  he 
did.  Nobody  conversant  with  the  history  of  the  constitu- 
tional provision  above  quoted  can  entertain  any  doubt  that  it 
was  intended  to  provide,  inter  alia,  for  the  class  of  cases  of 
which  O'Connor  v.  Pittsburgh,  18  Pa.  St.  187,  is  a  conspicuous 
example.     It  has  uniformly  been  so  regarded  from  the  date 
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•of  its  adoption  until  the  present  time.  It  is  a  fact,  conclu- 
sively established  by  the  verdict,  that,  as  a  direct  consequence 
of  the  elevation  of  grade  immediately  in  front  of  plaintiff's 
property,  its  market  value  was  lessened  at  least  to  the  extent 
-of  $240;  but  it  is  gravely  suggested  that  "  such  a  damnum  is 
not  necessarily  an  injuria"  and  hence  plaintiff  is  remediless. 
That  principle  has  no  application  to  the  class  of  cases  to 
which  this  belongs.  To  hold  that  it  has  would  defeat  one 
of  the  objects  of  the  constitutional  mandate  in  question,  and 
virtually  overrule  several  well-considered  cases.  We  do  not 
propose  to  do  either.  In  New  Brighton  Borough  v.  United 
PresbyteHan  Church,  96  Pa.  St.  331,  it  was  contended  that  in- 
asmuch as  the  proprietor  of  a  borough  had  laid  it  out  into  lots 
-and  streets,  and  the  borough  had  never  fixed  the  grade  of  a  par- 
ticular street,  it  was  not  liable  for  damages  for  grading  it  the 
^rst  time;  but  it  was  held  that,  under  the  constitutional  pro- 
Tision^above  quoted,  etc.,  owners  of  lots  are  to  be  compensated 
for  damages  resulting  from  changing  the  grade  of  a  street,  and 
that  a  change  from  the  natural  grade  was  such  a  change  as 
entitled  them  to  damages,  if  any  were  sustained  thereby. 

Again,  in  New  Brighton  Borough  v.  Peirsoly  107  Pa.  St.  280, 
•the  claim  was  by  a  lot-owner  for  a  second  change  of  grade 
after  he  purchased  the  lot.  This  court,  holding  that  he  was 
-entitled  to  recover,  said:  "The  claim  now  is  for  change  of 
grade,  made  since  defendant  in  error  purchased,  and  for  dam- 
ages sustained  by  work  done  since  the  adoption  of  the  consti- 
tution." 

In  Ogden  v.  Philadelphia,  143  Pa.  St.  430,  the  claim  was  for 
damages  caused  by  grading  North  Street.  After  stating  the 
undisputed  facts  were  "  that  the  first  grade  ....  was  estab- 
lished on  the  city  plan  in  1871,  but  nothing  was  done  on  the 
groand  until  1887,"  our  brother  Mitchell  says:  "  For  the  es- 
tablishment of  the  grade  of  1871  there  was  no  right  of  action: 
O'Connor  y.  Pittsburgh,  18  Pa.  St.  187;  Philadelphia  v.  Wright, 
100  Pa.  St.  235.  Therefore  the  statute  of  limitation  could  not 
begin  to  run  from  that  date.  But  the  constitution  of  1874 
{art.  16,  sec.  8)  gave  a  right  to  owners  to  have  compensation 
for  property  injured,  as  well  as  for  property  taken  by  munici- 
pal and  other  corporations  in  the  construction  or  enlargement 
rf  their  works.  The  right  of  action  which  this  section  gives  is 
*learly  for  the  actual  establishment  of  the  grade  on  the  land. 
The  general  rule  is,  that  the  cause  of  action  arises  when  the 
injury  is  complete,  and  this  has  been  uniformly  applied,  to 
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tlie  taking  of  the  property  for  public  use,  from  the  case  of 
Schuylkill  Nav.  Co.  v.  Thoburn,  7  Serg.  &  R.  411,  down  to  the 

present  day,  etc There  is  nothing  in  the  constitutional 

provision  which  indicates  an  intent  to  depart  from  the  gen- 
eral rule  under  which,  in  the  present  case,  the  cause  of  action 
could  not  arise  until  the  actual  cutting  down  of  the  ground 
in  1887." 

Jones  V.  Borough  of  Bangor^  144  Pa.  St.  638,  is  to  the  san)e 
effect.  In  that  case  our  brother  McCollutn,  speaking  for  the 
court,  said:  "Injuries  to  abutting  property,  caused  by  a 
change  of  grade,  an  alteration  or  enlargement  of  the  street, 
do  not  necessarily  result  from  the  opening  of  it  to  public  travel. 
It  is  true  that  in  a  proceeding  to  recover  damages  caused  by 
the  opening  and  grading  of  a  street  the  party  must  submit 
his  whole  claim,  embracing  consequential  as  well  as  direct 
injuries,  but,  'where  the  grading  occurs  as  a  separate  act  of 
the  public  authorities,  and  so  long  after  the  opening  of  the 
street  that  the  assessment  of  damages  at  the  tin^e  6f  the  ap- 
propriation cannot  include  those  resulting  from  the  grading, 
the  latter  may  be  ascertained  by  a  second  view':  Pusey  v.  Al- 
legheny City,  98  Pa.  St.  522." 

We  have  no  doubt  that  the  plaintiff's  case  was  clearly 
within  the  constitutional  mandate,  and  hence  there  was  no 
error  in  entering  judgment  in  liis  favor  for  the  amount  of  dam- 
ages found  by  the  verdict  of  the  jury. 

Judgment  affirmed.  

streets.  Change  of  Grade,  Liability  of  Cities  for.* 
Common-lava  Doctrine.  —  Numerous  deciaioaa  of  the  courta  of  last  resort 
in  most  of  the  states  have  absolutely  settled  the  doctrine  that  municipal  cor- 
porations, acting  under  authority  conferred  upon  them  by  the  legislature  to 
grauie  and  to  change  the  established  grade  or  level  of  their  streets,  incur  no 
•ommon-law  or  implied  liability,  though  the  exercise  of  the  power  may  be 
injurious  to  adjoining  property  owners.  A  municipal  corporation  is  not 
liable  for  consequential  damages  to  abutting  land-owners,  arising  from 
grading  or  changing  the  grade  of  its  streets,  provided  that  in  so  doing  it 
keeps  within  the  limits  of  the  street,  and  does  not  trespass  upon  or  invade 
private  property,  and  exercises  reasonable  care  and  skill  in  the  performance 
of  the  work  resolved  upon,  unless  there  is  some  provision  in  the  state  consti- 
tution, in  the  city  charter,  or  in  some  statute  creating  such  liability.  Thia 
is  so,  although  the  street  is  depressed  or  raised  below  or  above  the  abutting 
property,  in  conforming  it  to  the  grade  line,  so  as  to  cut  off  or  render  diffi. 
enlt  the  access  to  the  adjoining  property  from  the  street,  or  to  the  street 
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Municipal  corporations,  liability  of,  for  grading  or  regradlnc  atraats:  7  Am.  Ref^ 
aeO;  4S  Am.  Dec.  723, 725;  4  Am.  St.  Bep^  iOi. 
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from  unch  property,  and  although  the  grarle  of  the  shre-^t  has  been  bofor© 
establialiod,  and  buildings  have  been  erouted  and  iiu,ji'<>veiiieat8  made  on  tlie 
abutting  property  witli  reference  to  sucli  establishe  I  grade:  Note  to  (S/f^^/iy 
V.  Kansas  City  Cable  R^y  Co.,  4  Am.  St.  Rep.  401,  citing  many  cases.  Tlii» 
rule  does  not  apply  to  those  clianges  in  the  grade  of  a  street  by  which  tlie 
flow  of  a  natural  watercourje  is  ohstructed  or  accelerutod,  to  ti)e  injury  of  a 
lot-owner,  nor  to  any  scheme  or  plan  by  which  surface  waters  are  concen- 
trated and  thrown  U|jou  a  lot  in  greatly  increased  quantities:  Hhq  a)Ue,  pp. 
390-395. 

Liahility  under  Consli'ntinnal  Proaision", — It  is  also  well  settled  tliat,^ 
under  a  constitutional  provision  guaranteeing  that  private  property  sliall  not 
be  "taken  "  for  a  public  use  without  compensation,  a  city  is  not  lial)le  for 
cousequenlial  damages  caused  by  an  authorized  change  in  the  grade  of  a  pub- 
lic street,  when  private  property  is  not  actually  encroached  upon,  altliough  it 
may  be  injured  in  its  use:  Northern  Transp.  Co.  v.  Chicago,  99  U.  S.  635; 
City  of  Kokomo  v.  Mahan,  100  Ind.  242;  Smith  v.  City  of  E  lu  Cidre,  78  Wis. 
457.  In  the  case  last  cited,  Lyon,  J.,  in  delivering  the  opinion  of  the  court, 
said:  "Perhaps  no  rule  of  law  is  more  completely  settled  than  is  the  rule  that 
if  consequential  damages  result  to  property  owners  from  raising  or  lowering 
the  grade  of  a  street  by  a  municipality,  it  is  not  a  taking  of  private  property 
for  ])ublio  use  within  the  meaning  of  the  constitution;  and  that  if  tlie  muni- 
cipality actJ>under  avithority  of  law  in  making  the  change  of  grade,  and  with 
due  care,  it  is  hot  liable  for  such  damages,  unless  made  so  by  some  statute  or 
constitutional  provision."  So  long  as  there  is  no  application  of  a  street  to 
purposes  other  than  those  of  a  highway,  and  no  diversion  of  it  from  street 
purposes,  any  changes  of  grade  made  lawfully  and  in  good  faith  for  the  beu- 
elit  of  the  public  in  using  the  street  as  a  street;  and  not  made  maliciously,^ 
or  for  the  purpose  of  doing  injury  to  the  abutter,  are  not  within  the  consti- 
tutional prohibition  against  taking  private  property  without  compensation, 
nor  the  basis  for  an  action  for  consequential  damages.  A  trespass  upou  or 
physical  invasion  of  property  adjoining  the  street  is  necessary  to  bring  mu- 
nicipal authorities,  when  grading  streets,  within  such  constitutional  prohibi- 
tion; and  the  original  and  all  subsequent  purchasers  of  property  abutting  ou 
a  street  take  with  an  implied  understanding  that  the  public  shall  have  the 
right  to  improve  or  alter  the  street  for  street  purposes,  and  that  they  can 
sustain  no  claim  for  damages  resulting  to  their  property  for  the  impairment 
or  destruction  of  their  incidental  rights  of  ingress  and  egress,  or  of  light  and 
air,  as  a  mere  consequence  from  the  use  or  improvement  of  the  street  as  a 
highway:  Selden  v.  City  qf  JacJcaonville,  28  Fla.  658;  29  Am.  St.  Rep.  278,  and 
note  298. 

As  an  instance  of  such  an  invasion  of  private  property  as  will  entitle  the 
adjoining  lot-owner  to  damages  for  a  taking  under  such  constitutional  pro- 
vision may  be  given  the  well-considered  case  of  Vanderlip  v.  City  of  Orand 
JRapids,  73  Mich.  522,  16  Am.  St.  Rep.  597,  deciding  that  when  a  city,  in 
grading  a  street,  raises  an  embankment  upon  nearly  thirty-five  feet  of  the 
entire  frontage  of  an  abutting  lot,  thereby  burying  a  portion  of  the  dwelling- 
house  and  barn  of  the  owner,  this  is  as  much  a  taking  as  to  that  part  of  the  lot 
covered  by  the  embankment  as  though  the  owner  had  been  ejected  by  any 
other  means,  and  is  plainly  within  the  inhibition  of  the  constitution.  The 
question  under  consideration  is  thoroughly  discussed  in  the  ibove  case,  and 
the  note  thereto,  16  Am.  St.  Rep,  610-614.  To  the  same  effect,  under  a  some- 
what similar  state  of  facta,  is  the  case  of  Oray  r.  McqfOt  ^f  Kiwacvilte,  86 
Tenn.  99. 
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ConslUutional  Provhions  ai/ainsl  Damaging  Properly.  — Tlie  constitutions  of 
many  of  the  states  now  contain  a  provision  that  private  property  shall  not  be 
tiiken  or  •'damaged"  for  a  public  use  without  just  compensation.  The  inser- 
tion of  this  word  "damaged"  has  effected  a  material  change  in  the  law  regard* 
ing  the  liability  incurred  by  municipal  corporations  in  grading  or  changing  the 
grade  of  their  streets  under  lawful  authority  conferred  upon  them  by  their 
act  of  incorporation,  and  it  is  this  branch  of  the  subject  that  will  receive 
special  consideration  in  tliis  note.  In  the  states  where  this  special  constitu- 
tional provision  exists,  the  courts  have  been  unanimous  iu  holding  that  al« 
though  prior  to  its  enactment  a  municipal  corporation  was  under  no  liability 
to  an  adjoining  land-owner  for  any  damages  sustained  by  him  from  the  ac- 
tion of  the  city  in  grading  or  changing  the  grade  of  its  streets  utdess  his 
property  was  actually  invaded,  yet  under  such  constitutional  provision  a  city 
ii  liable  to  him  for  all  direct  and  consequential  damage  arising  from  its  action 
in  grading  or  changing  the  grade  of  its  streets,  unless  he  is  compensated  un> 
der  the  power  of  eminent  domain  before  the  work  is  done,  or  unless  the  injury 
sustained  by  him  is  shared  by  the  public  in  general:  Reardon  v.  City  of  San 
Francisco,  66  Cal.  492;  56  Am.  Rep.  109;  Johnson  v.  City  of  Parkerahurg,  16 
W.  Va.  402;  37  Am.  Rep.  779;  CUy  of  Atlanta  v.  Green,  67  Ga.  386;  Blanche 
ard  V.  City  of  Kansas,  16  Fed.  Rep.  444;  5  McCrary,  217;  McEboy  v.  Kati^ 
aas  City,  21  Fed.  Rep.  257;  City  of  Pekin  v.  Brereton,  67  111.  477;  16  Am, 
Rep.  G29;  City  of  Bloom! ngton  v.  Brokaw,  77  111.  194;  City  of  Elgin  v.  Eaton, 
83  111.  635;  25  Am.  Rep.  412;  Schaller  v.  CUy  of  Omaha,  23  Neb.  325;  Lovse 
▼.  City  of  Omcha,  33  Neb.  587;  Werth  v.  City  of  Springfield,  78  Mo.  107; 
Uomeliolder  v.  City  of  Kansas,  83  Mo.  488;  City  Council  of  Montgomery  r, 
Towimnd,  80  Ala.  489;  60  Am.  Rep,  112;  84  Ala.  478;  Pmey  v.  City  of  Alle- 
gheny, 98  Pa.  St.  522;  Pennsylvania  R.  R.  Co.  v.  Marchant,  119  Pa.  St.  541; 
4  Am.  St.  Rep.  659;  Sheeliy  v.  Kansas  City  etc.  R'y  Co.,  94  Mo.  574;  4  Am. 
St.  Rep.  396.  Tiiis  rule  has  been  sustained  by  the  supreme  court  of  the 
United  States  in  the  case  of  Chicago  v.  Taylor,  125  U.  S.  161,  where  the  court 
reached  the  conclusion  that  under  a  constitutional  provision  that  private 
property  shall  not  be  taken  or  damaged  for  public  use  without  just  compen- 
sation, a  recovery  may  be  had  in  all  cases  where  private  property  has  sua* 
tained  a  substantial  injury  from  grading  or  changing  the  grade  of  a  street  by 
a  city,  whether  snch  damages  are  direct  or  consequential  in  their  nature;  and 
when  property  is  damaged  by  establishing  the  grade  of  a  street,  or  by  lowering 
or  raising  the  grade  of  a  street  previously  established,  it  is  damaged  for  the 
public  use  within  the  meaning  of  such  a  constitutional  provision:  Werth  v,  CUy 
of  Springfield,  78  Mo.  107;  McEboy  v.  Kansas  City,  21  Fed.  Rep.  257. 

In  Reardon  v.  City  of  San  Francisco,  66  Cal.  492,  56  Am.  Rep.  109,  the  court 
said:  "  But  the  contention  is  also  put  forth  by  the  plaiutiffs  that  the  constitu- 
tion comes  to  their  relief,  and  that  they  are  entitled  to  recover,  by  virtue  of  the 
provision  of  the  organic  law  of  the  state,  which  prescribes  as  a  paramount  rule 
that  'private  property  shall  not  be  taken  or  damaged  for  public  use  without 
just  compensation  having  I)een  first  made  or  paid  into  court  for  the  owner 't 
Cal.  Const.,  art.  1,  sec.  14.  It  is  well  known  that  the  clause  as  to  the  protec- 
tion of  private  property  against  an  appropriation  for  public  use  was  changed  by 
the  constitution  adopted  in  1879,  and  is  no  longer  as  it  was  under  the  former 
constitution:  '  nor  shall  private  property  be  taken  for  public  use  without  just 
compensation':  Cal.  Const.  1849,  art.  1,  sec.  8.  The  words  above  quoted 
show  some  of  the  changes  —  indeed,  all  of  them  —  that  require  notice  here. 
As  the  clause  now  stands,  private  property  cannot  be  damaged  for  public  UM 
without  joat  compensation  having  been  first  made  or  paid  as  prescribed.    Ar* 
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the  plaintiffs,  then,  entitled  to  recover  of  defendant  under  this  constitutional 
guaranty  against  damage?  This  question  is  new  ia  this  court,  tliis  being  the 
first  cause  coining  before  it  since  the  adoption  of  the  present  constitution, 
requiring  the  decision  of  tliis  question.  To  what  kind  of  damage  does  this 
word  'damaged' refer?  We  think  it  refers  to  sonu  ling  more  than  a  di- 
rect or  immediate  damage  to  private  property,  such  as  its  invasion  or  spolia- 
tion. There  is  no  reason  why  this  word  should  be  construed  in  any  other 
than  its  ordinary  and  popular  sense.  It  embraces  more  than  the  taking.  If  it 
did  not  refer  to  more  than  the  damage  above  mentioned,  the  word  '  damaged,* 

in  the  clause  relied  ou,  would  be  superfluous We  are  of  opinion  that 

the  right  assured  to  the  owner  by  this  provision  of  the  constitution  is  not 
restricted  to  the  case  where  he  is  entitled  to  recover  as  for  a  tort  at  common 
law.  If  he  is  consequently  damacjed  by  the  work  done,  whether  it  is  done 
carefully  and  with  skill  or  not,  he  is  still  entitled  to  compensation  for  such 
damage  under  this  provision.  This  provision  was  intended  to  assure  com- 
pensation to  the  owner,  as  well  where  the  damage  is  directly  inflicted,  or 
inflicted  by  want  of  care  and  skill,  as  where  the  damages  are  consequential, 

and  for  which  damages  he  had  uo  right  of  recovery  at  the  common  law 

We  cannot  think  that  the  convention  inserting  in  the  constitution  of  this  state 
the  word  'damaged,'  in  the  connection  in  which  it  is  found,  and  the  people 
in  ratifying  the  work  of  the  convention,  intended  to  limit  the  effect  of  this 
word  to  cases  where  the  party  injured  already  had  a  remedy  to  recover  com- 
pensation. They  engaged  in  no  such  empty  and  vain  work.  It  was  intended 
to  give  a  remedy,  as  well  where  one  existed  before  as  where  it  did  not;  to 
BQperadd  to  the  guaranty  found  in  the  former  constitution  of  this  state,  and 
in  nearly  all  of  the  other  states,  a  guaranty  against  damage  where  none  pre- 
viously existed.  The  provision  includes  damage  to  private  propRrty,  includ- 
ing land,  and  whatever  is  attached  to  it.  If  land  and  buildings  ou  it,  or 
either,  are  damaged,  this  provision  requires  it  to  be  compensated." 

In  the  case  of  Johnson  v.  City  of  Par/cei'sburg,  16  W.  Va.  402,  37  Am.  Rep. 
779,  the  court  said:  "When  the  words  'or  damaged'  were  incorporated  into 
the  constitution  of  West  Virginia,  in  addition  to  the  words  'private  property 
shall  not  be  taken,'  the  eff'ect  was  as  effectually  to  protect  private  property 
from  being  damaged  for  public  use  without  just  compensation  as  to  prevent  it 
from  being  taken  for  the  same  purpose  without  just  compensation.  The  eff'ect 
of  this  is  to  declare  that  a  man's  property  rights  shall  not  be  invaded  for  pub- 
lic use  unless  he  receives  just  compensation,  and  that  his  right  of  property 
shall  not  be  invaded  by  a  damage  inflicted  upon  it,  though  the  property  ia 
not  taken,  as  well  as  that  corpus  of  the  property  itself  shall  be  protected  from 

such  invasion A  municipal  corporation  makes  a  change  in  the  grade 

of  a  principal  street.  One  man  owns  a  beautiful  mansion  on  the  summit  of 
the  hill.  A  change  in  the  grade  would  be  a  great  benefit  to  the  whole  city, 
and  particularly  to  the  owners  of  lots  on  said  street,  who  have  not  yet  built 
thereon;  the  council  of  the  city  determine  to  make  the  change;  a  cut  up  to 
the  very  line  of  the  man's  lot  on  the  summit  of  the  hill  is  made  fifteen  feet 
deep;  everybody  in  the  city  except  that  man  is  be!iefi(r»d,  but  his  property  is 
ruined;  he  cannot  use  it  as  it  is,  and  if  it  were  practicable  to  lower  his  brick 
mansion,  it  would  cost  him  more  than  it  is  worth.  The  common  law  says  he 
is  without  remely.  His  property  was  not  'taken'  for  a  public  use;  but 
■was  it  not  "damaged"  for  public  use?  and  is  not  the  injury  the  same  in 
character,  if  not  in  extent,  as  if  it  had  been  actually  taken?  Why  should 
one  man  sufTer  all  the  loss  for  the  benefit  of  the  public?  If  the  change  was 
■ecessary  for  the  public  good,  docs  not  justice  require  that  the  public,  for 
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whose  good  it  was  made,  should  pay  for  the  damage  occasioned  by  it?  This 
rule  puts  all  tlie  citizens  upon  an  equality;  the  coiumon-law  rule  makes  the 
one  suffer  for  the  many.  It  was  to  prevent  this  manifest  injustice  that  this 
section  was  inserted  in  the  constitution  and  adopted  by  the  people.  It  is 
cleir,  tlicn,  that  if  a  municipal  corporation,  in  changing  the  grade  by  raisuig 
or  depressing  its  streets,  permanently  damages  the  private  property  of  aa 
individual  without  acquiring  the  right  to  do  so,  and,  if  demanded,  by  paying^ 
just  coinponsation  therefor,  it  violates  this  provision  of  the  constitution 
which- declares  that  private  property  shall  not  be  taken  or  damaged  for  » 
jmhlic  use  without  just  compensation."  In  the  case  of  CiCy  of  Atlanta  ▼. 
Oreen,  67  Ga.  38G,  it  was  contended  that  such  a  provision  in  the  state  con« 
stitution  was  not  intended  to  change  the  rule  so  well  established  and  long 
recognized  by  the  courts,  that  in  improving  its  streets  by  raising  or  lowering 
the  grade,  a  city  would  not  be  liable  to  lot-owners  bounding  thereon  for  con- 
sequential damages  resulting  therefrom,  and  the  court  said:  "The  duty 
devolves  upon  this  court,  then,  to  construe,  for  the  first  time,  this  clause  in 
the  bill  of  rights.  In  previous  constitutions,  the  words  varied  from  the 
pros.-nt.  •  Private  property  shall  not  be  taken  for  public  use  without  just 
compensation,'  were  the  words  ordinarily  used.  But,  under  the  constitution 
of  1877,  further  protection  is  sought  to  be  given  to  the  property  of  the  citi- 
zen; and  now  '  it  shall  not  be  taken  or  damaged '  for  public  use  without  just 
compensation.  The  article  does  not  define  whether  the  damage  shall  bo 
immediate  and  direct,  or  consequential.  Any  damage  to  property  for  publio 
use  must  receive  its  compensation.  It  may  be,  and  will  no  doubt  often  occur, 
that  the  consequential  damage  may  impose  a  more  serious  loss  upon  the 
owner  than  a  temporary  spoliation  or  invasion  of  the  property.  We  must 
presume  the  convention  intended  any  damage,  whether  direct  or  consequen- 
tial, done  to  property  for  public  use  must  be  compensated  for.  Now,  this 
was  private  property,  and  the  improvement  of  the  street  was  being  made  for 
public  use;  and  if  the  property  was  damaged  thereby,  why  should  not  this 
plaintiff  below  be  entitled  to  just  compensation  for  such  damages?  We  think, 
therefore,  that  the  court  did  not  err  in  instructing  the  jury  that  the  former 
rule  of  law  which  once  obtained  was  altered  and  changed  by  the  clause  in 
the  bill  of  rights,  heretofore  cited,  in  the  constitution  of  1877."  So  in  Blanch, 
ard  v.  Citij  of  Kansas,  16  Fed.  Rep.  444,  5  McCrary,  217,  Mr.  Justice  Miller 
said:  "In  the  case  before  us,  the  property  is  injured;  the  damages  were  not 
ascertained,  paid  into  court,  nor  paid  to  the  party;  no  agreement  was  made 
with  the  party,  but  the  city  went  on,  as  I  understand  the  complaint,  to  do 
the  work  and  inflict  the  damage,  and  has  never  taken  any  steps  under  any 
law,  natural  or  divine,  constitutional  or  unconstitutional,  to  make  compen- 
sation. It  results,  then,  that  since  the  positive  declaration  of  the  constitu- 
tion is,  that  private  property  shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation,  that  it  is  bound  in  some  way  to  make  that  just 
3ompensation,  and  that  the  law  will  compel  it  to  do  it." 

In  City  of  Pehin  v.  Brereton,  67  111.  477,  16  Am.  Rep.  629,  the  court  reached 
the  conclusion  "that  although  a  city  has  power  and  authority  to  elevate  or 
depress  the  grade  of  its  streets  as  it  may  deem  proper,  yet  if,  in  so  doing,  it 
inflicts  an  injury  upon  a  lot-owner  peculiar  to  him  alone,  it  cannot  be  ex- 
empted from  liability;  and  should  it  become  necessary  for  the  interests  of  the 
puhlic,  in  the  process  of  grading  the  streets,  that  the  lot  of  an  individual  shall 
be  rendered  unfit  for  occupancy,  wholly  or  in  part,  the  public  mast  pay  for 
it  to  the  extent  to  which  it  deprives  the  owner  of  its  legitimate  use."  The 
above  case  was  followed  and  approved  in  City  of  Elgin  v.  EkUoUt  83  lU.  635; 
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25  Am.  Rep.  412;  aty  qf  Shawnectown  v.  Mason,  82  III.  337;  25  Am.  Rep. 
321;  Iti/iiey  v.  City  of  Chicago,  102  111.  64. 

Wluit  Coiixtiiiiia  "  Diimnffe."  —  To  entitle  a  property  owner  to  recover  coq- 
seqneiitial  dainasjes  for  estahlisliing  or  changing  the  grade  of  the  street  ad- 
joining him,  when  thcie  lir^s  been  no  actual  invasion  of  his  property,  and  he 
relies  upon  the  constitutional  provision  that  private  proi)orty  shall  not  be  taken 
or  daiiiageil  for  a  public  use  without  compensation,  he  must  show  a  special 
injury  received,  over  and  above  that  received  by  the  public  in  general:  Rear- 
don  V.  City  of  San  FrancUco,  (36  Cal.  492;  56  Am.  Rep.  109;  City  of  Ptkin  v. 
Brcrclon,  67  III.  477;  16  Am.  Hop.  629;  nUjney  v.  City  of  Chicago,  102  111.  64; 
City  Council  of  Montgomery  V.  Townsend,  80  Ala.  489;  60  Am.  Rep.  112;  84 
Ala.  478.  The  remeily  provided  by  such  constitutional  provision  has  rela- 
tion to  injuries  which,  though  popularly  termed  consequential,  are  yet  to  be 
umlerstood  as  conliiied  to  such  injuries  to  property  as  are  actual,  positive, 
and  visible,  the  natural  results  and  necessary  ends  of  the  original  construc- 
tion or  enlargements  of  its  street  grades  by  the  municipality,  and  of  such  certain 
character  that  compensation  may  be  ascertained  at  the  time  the  improvements 
are  being  made  and  paid  for  in  advance,  as  provided  in  the  constitution:  Penn- 
fylvania  R.  R.  Co.  v.  Marchant,  119  Pa.  St.  541;  4  Am.  St.  Rep.  659.  In  the 
case  of  City  Council  of  Montgomei-y  v.  Townsend,  80  Ala.  489,  60  Am.  Rep.  1 12, 
the  court  said:  "The  contestation  arises  on  the  construction  of  the  clause  of 
the  constitution  requiring  municipal  corporations  to  make  just  compensation 
for  pro[)erty  taken,  injured,  or  destroyed  for  public  use This  manda- 
tory clause  being  a  new  provision,  an  extension  for  the  protection  of  prop- 
erty, introduced  into  a  revised  constitution,  should  be  liberally  construed  in 
favor  of  the  citizen,  and  so  as  to  secure  the  purposes  intended,  as  ascertained 
from  the  considerations  which  produced  its  introduction.  It  operates  a  fur- 
ther limitation  on  the  right  of  eminent  domain,  from  which  the  state  alone  is 
excepted,  and  establishes  a  new  rule,  supported  by  better  reason  and  founded 
in  equal  justice.  The  words  'injured  and  destroyed'  were  not  used  in  vain 
and  without  meaning.  It  was  intended  that  they  should  have  effect;  and 
nnlc^s  they  operate  to  impose  a  liability  not  previously  existing,  they  are 
without  operation.  The  new  rule  proclaimed  by  the  constitution  imposes  a 
liability  for  private  property  injured  or  destroyed,  though  not  taken, — a 
liabdity  for  consequential  damages  from  which  municipal  corporations  were 
theretofore  exempt.  'J  his  conntruction  has  been  placed  on  a  corresponding 
clause  of  the  constitution  of  Ptnnsylvania  by  the  supreme  court  of  that  state, 
of  which  ours  is  a  copy:  Reading  v.  Althouse,  93  Pa.  St.  400.  A  material 
question  is.  In  what  cases  and  under  what  circumstances  does  the  constitu- 
tion impose  the  new  and  additional  liability?  In  this  connection  our  consid- 
eration has  been  cited  to  the  decisions  of  the  courts  of  several  of  the  states 
as  sustaining  plaintiff's  contention,  that  a  municipal  corporation  is  liable  for 
the  injury  done  to  an  abutting  lot  by  any  grading  of  an  established  street, 
liy  these  decisions  it  is  substantially  held  that  the  recent  constitution  made 
no  difference  as  to  the  form  of  the  public  use,  and  that  an  abutter  is  entitled 
to  recover  tiie  consequential  damages  caused  to  his  property  by  raising  or 
lowering  the  grade  of  a  street:  City  of  Elgin  v.  E  tton,  83  111.  5:55;  25  Am.  Rep. 
412;  Rcardon  v.  Ci'i/ofSan  Francisco.  00  Cal.  492;  56  Am.  Rep.  109;  Har- 
7»on  V.  Omalia,  17  Neb.  548;  52  Am.  Rep.  420;  Atlanta  v.  Green,  67  Ga.  386; 

Johnson  T.   Parkershiirg,    16  W.  Va.  403;  37  Am.  Rep.   779 Having 

reference  to  the  subject  with  which  the  constitution  was  dealing,  there  are 
three  interpretations  open,  — to  restrict  the  construction  of  a  highway  to  its 
primary  meaning,  excluding  subsequent  alterations;  or  to  extend  it,  and  in- 
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dude  all  alterations  without  reference  to  the  primary  constmction;  or  only 
to  a  class  of  changes  which  may  be  regarded  as  separate  and  distinct  uses  of 
the  right  of  eminent  domain  as  distinguished  from  the  first  taking  or  injury. 
We  think  that  the  last  meets  most  fully  the  purpose  of  the  constitution. 
....  It  is  not  the  intent  and  operation  of  the  constitution  to  infringe  the 
existing  rule  as  to  the  liability  of  the  city  for  grading,  altering,  or  improving 
the  streets,  further  than  is  essential  to  the  protection  of  private  property 
and  tiie  equal  distribution  of  the  puldic  burdens.  Where  land  has  been  dedi- 
cated to  the  public  for  use  as  a  street,  the  rule  as  to  the  liability  of  tha 
municipality  for  subsequent  alterations  is  the  sime,  under  the  constitution, 
as  if  the  land  had  l)een  condemned  under  the  right  of  eminent  domain.  la 
case  of  condemnation,  the  constitution  does  not  operate  to  so  restrain  the 
power  of  municipal  corporations  over  the  streets  as  to  subject  them  on  each 
successive  alteration  and  improvement  to  liability  for  damages,  when  the 
same  could  legally  and  should  have  been  asscssad  on  the  first  taking  or  in- 
jury of  the  property.  A  double  liability  is  not  intended,  and  unless  all  ascer- 
tainable damages  are,  or  piesumed  to  be,  assessed  at  once,  the  corporation 
might  be  made  liable  to  a  double  recovery  for  the  same  injury.  Tiiis  rule 
exempts  fiom  liability  for  damages  arising  from  ordinary  and  reasonable 
changes  and  impiovements  which  may  be  due  to  the  natural  formation  of 
the  surface,  or  to  the  increasing  wants  of  the  public,  which  injuries  were 
capable  of  being  foreseen  and  ascertained,  could,  and  ought  to  have  been, 
naturally  anticii)ated,  and  are  presumed  to  have  been  considered  and  included 
in  the  original  assessment  of  compensation.  Such  changes  or  improvements 
are  the  natural  and  probable  consequences  of  the  use^  and  purposes  for 
which  the  land  was  originally  taken,  and  compensation  then  awarded;  or 
in  case  of  dedication,  for  which  the  owner  received  consideration  in  the 
resultant  advantages:  Denver  v.  Buyer,  7  Col.  113;  2  Am.  &  Eng.  Corp.  Cas. 
465;  Lnndr»i  etc.  R'y  Co.  v.  Evans,  16  Beav.  322;  Lawrence  v.  Oi-eat  Northern 
R'y  Co.,  16  Q.  B.  643.  But  the  right  of  the  nmnicipal  authorities  to 
change  the  grade  of  a  street,  or  alter  it  in  other  respects,  is  not  unlim- 
ited, nor  to  be  exercised  capriciously.  It  is  bounded  by  the  nature  of  the 
use  for  which  the  property  was  dedicated  or  condemned,  and  the  necessities 
of  a  safe  and  convenient  wa}',  having  reference  to  the  wants  of  the  commu- 
nity. To  limit  construction  of  its  highways,  as  employed  in  the  constitution, 
strictly  to  its  primary  signification  would  exclude  cases  which  come  within 
its  spirit,  and  defeat  the  particular  intent,  that  compensatien  shall  be  made 
for  every  injury  to  private  property  for  public  use  in  the  form  specified,  — 
cases  which  came  within  the  mischief  and  the  constitutional  remedy.  The 
dividing  line  lies  between  what  is  necessary  to  safe  and  convenient  use  on  the 
one  liand,  and  what  is  in  excess  thereof,  and  not  essential  thereto,  or  mere 
ornamentations,  on  the  other.  Under  this  rule,  the  constitution  requires  com- 
pensation to  be  made  for  the  extraordinary  changes  which  may  not  be  due 
to  the  natural  formation  of  the  surface,  nor  to  the  mode  of  original  construc- 
tion as  then  deemed  sufficient  to  a  safe  and  convenient  way.  A  material 
change,  operating  injury  to  adjoining  premises,  occasioned  by  a  contingency 
which  could  not  have  been  reasonably  and  fairly  foreseen,  or  ma  le  merely 
because  the  corporate  authorities  may  judge  that  the  public  convenience 
would  be  increased  thereby,  or  the  general  appearance  of  the  street  improved, 
is  a  new  description  of  injury  in  the  enlarged  sense  of  the  constitution,  which 
casts  on  the  property  owner  an  additional  burden,  entitling  him  to  compen- 
sation. Injuries  by  the  construction  of  a  highway,  as  provided  for  in  tha 
oouatitution,  include  those  injuries  produced  by  alterations  which  could  nol 
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have  been  natttrally  and  reasonably  anticipated,  and  damages  for  which 
could  not  have  been  legally  awarded  in  the  preliminary  assessment  if  the 
land  is  condemned,  or  if  dedicated,  which  the  owner  would  not  be  estopped 
to  claim.  This  construction  effectuates  the  cardinal  purposes  of  the  consti- 
tution, —  the  protection  of  private  property,  and  the  equal  distribution  of  the 
public  burdens, — avoids  double  compensation,  and  is  applicable  alike  to 
all  corporations,  municipal  and  other,  and  individuals  invested  with  the 
privilege  of  taking  private  property  for  public  use.  We  are  aware  that  we 
have  left  a  wide  margin  for  diversified  opinion;  but  we  cannot  lay  down  a  more 
definite  general  rule,  applicable  to  all  cases,  where  each  case  is  dependent  on 
its  special  facts  and  circumstances,  — as  definite,  however,  as  the  rule  which 
defines  the  prospective  injuries  for  which  compensation  may  be  recovered 
on  condemnation  of  the  land  for  public  use.  It  applies  when  the  municipal 
oori)oratioa  is  not  the  owner  of  the  fee.  If  such  owner,  other  rules  may 
govern. " 

In  the  subsequent  case  of  City  Council  of  Montgomery  v,  Townsend,  84  Ala. 
478,  the  court  adhered  to  the  rule  that,  under  such  clause  in  the  constitution, 
a  liability  is  imposed  for  injuries  caused  to  adjacent  property  by  a  change  in 
the  grade  or  surface  of  the  street,  when  it  goes  beyond  the  extent  and  pur- 
pose of  the  original  taking  or  dedication,  and  when  made  for  ornamentation, 
or  to  improve  the  general  appearance  of  the  street,  or  for  an  increase  of  con- 
venience beyond  the  ordinary  standard. 

A  city  has  no  right  to  obstruct  or  to  authorize  the  obstruction  of  its  streets 
BO  as  to  deprive  property  owners  of  free  access  to  and  from  their  adjacent 
lots;  and  if  it  permits  or  authorizes  the  use  of  a  street  for  an  approach  to  a 
bridge,  it  must  see  that  the  approach  is  so  constructed  as  not  to  produce  in- 
jury to  the  adjoining  owner.  A  failure  of  this  duty  makes  the  city  liable  to 
respond  for  consequential  damages:  Stackv.  City  of  East  St.  Louix,  85111.  377; 
28  Am.  Rep.  619.  In  delivering  the  opinion  in  the  case  of  City  of  Denver  v. 
Bayer,  7  Col.  113,  Mr.  Justice  Helm  said:  "  No  good  reason  is  observed  for 
discriminating  against  the  easement  in  a  street  connected  with  the  lot  of  an 
adjoining  owner.  We  are  disposed  to  say  that  it  is  property  within  the  mean- 
ing of  our  constitution;  and  any  interference  therewith  which  results  in  in- 
jury to  the  realty  must,  with  the  exceptions  hereinafter  stated,  be  justly 
compensated.  If,  in  such  a  case,  there  be  no  technical  '  taking  '  of  private 
property,  there  is  a  damaging  thereof  within  the  constitutional  inhibition. 
Whatever  permanently  prevents  the  adjacent  owner's  free  use  of  the  streets 
for  ingress  or  egress  to  or  from  his  lot,  and  whatever  interference  with  the 
street  permanently  diminishes  the  value  of  his  premises,  is  as  much  a  damage 
to  his  private  property  as  though  some  direct  physical  injury  were  inflicted 
thereon.  But  sometimes  these  interferences  and  resulting  injury  may  prop- 
erly, even  in  this  state,  be  held  to  be  damnum  absque  injuria  as  where  they 
are  occasioned  by  a  reasonable  improvement  of  the  street  by  the  proper  author- 
ities for  the  greater  convenience  of  the  public,  or  where  a  mere  temporary 
inconvenience  or  injury  results  from  a  legitimate  use  thereof  by  the  public. 
It  is  the  duty  of  the  city  council  to  protect  and  improve  the  street  in  such 
manner  as  will  render  it  most  useful  for  a  highway.  In  determining  what 
changes  and  improvements  are  most  conducive  to  this  end,  the  council  exer- 
cises a  large  discretion;  and  unless  unreasonable  changes  are  made,  or  injury 
results  to  the  adjoining  premises  through  the  unskillfulness  or  negligence  of 
those  employed,  the  owner  thereof  will  not  be  heard  to  complain,  though 
in  fact  the  real  value  and  convenience  of  his  property  are  diniinisiied 
thereby;  for  in  purchasing  his  lot,  or  in  relinquishing  the  public  easement. 
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he  is  conclusively  presamed  to  have  contemplated  this  power  and  authority 
of  the  municipal  government,  and  is  held  to  have  anticipated  any  injury  to 
his  abutting  lot  or  land  resulting  from  a  reasonable  and  proper  exercise 
thereof.  It  must  be  borne  in  mind  tliat  these  presumptions  attach  only  so 
long  as  the  purpose  of  the  change  is  to  render  the  street  more  couvenitiit  iuul 
useful  as  a  highway.  When  this  object  is  abandoned,  and  the  council  direct 
or  permit  a  change  or  use  wholly  foreign  to  the  ordinary  purposes  of  a  high- 
way, and  where,  thereby,  adjacent  lands  or  property  is  actually  damaged,  the 
owner  thereof  is,  in  this  state,  entitled  to  a  reasonable  compensation  for  the 
injury.  The  following  cases  were  decided  under  constitutional  inhibitions 
similar  to  ours  in  this  respect,  and  they  assume,  without  discussion,  that  the 
words  'or  damaged,'  thus  used,  are  the  recognition,  by  their  respective  con- 
stitutions, of  a  new  right  of  recovery.  They  do  not  limit  such  right  to  cases 
where  an  action  would,  without  the  constitutional  provision,  have  lain  at  com- 
mon law:  Johnson  v.  Parkershurg,  16  W.  Va.  402;  37  Am.  Rep.  779;  City  of 
Atlanta  v,  Oreen,  67  Ga.  386;  City  of  Elgin  v.  Eaton,  83  111.  535;  25  Am.  Rep. 
412.  These  cases  were  against  the  cities  for  dam<ages  caused  in  grading  tlie 
streets  by  their  respective  councils.  The  right  to  recover  compensation  was 
sustained  in  all.  As  will  be  observed,  we  do  not  go  so  far  as  some  of  these 
cases.  That  our  position  might  not  be  misunderstood,  we  have,  at  the  risk 
of  being  charged  with  obiter  dictum,  suggested  that,  as  at  present  advised^ 
we  think  that  for  injuries  caused  by  a  reasonable  change  or  improvement  of 
the  street  by  the  council  in  a  careful  manner,  the  abutting  owner  should  not 
recover."  This  case  was  subsequently  approved  and  followed  in  City  of  Den- 
ver V.  Vernia,  8  Col.  402. 

In  I?ijney  v.  City  of  Chicago,  102  111.  64-83,  the  court  said:  "While  it  is 
clear  that  the  present  constitution  was  intended  to  afford  redress  in  a  certain 
class  of  cases  for  which  there  was  no  remedy  under  the  old  constitution,  we 
think  it  equally  clear  that  it  was  not  intended  to  reach  every  possible  injury 
that  might  be  occasioned  by  a  public  improvement."  And  Chief  Justice  Dickoy, 
in  delivering  a  concurring  opinion  in  that  case,  expressed  his  view  as  follows: 
'*  It  is  not  every  change  of  grade  made  in  a  street  which  may,  in  efiFect,  impair 
the  value  of  the  lot  in  its  vicinity  which  is  a  violation  of  the  right  of  the  pro- 
prietor thereof.  Such  changes  in  a  street  as  it  may  reasonably  be  supposed 
might  be  made  for  the  improvement  of  the  public  iiighway  the  purchaser  of  a 
lot  upon  a  street  must  be  assumed  to  have  assented  to  when  the  purchase  was 
made.  The  making  of  such  changes  is  therefore  no  invasion  of  his  right  iu 
that  regard."  The  three  cases  last  cited  denied  the  right  of  the  lot-owner  to 
compensation,  on  the  ground  that  the  change  of  grade  involved  was  but  a 
proper  improvement  for  the  benefit  of  the  street  and  of  the  public. 

The  majority  of  the  cases  seem  to  sustain  the  broad  proposition  tliat  prop- 
erty is  damaged  fc>r  a  public  use  within  the  meaning  of  the  constitutional  pro- 
vision when  the  abutting  owner  is  damaged  by  the  grade  of  the  street  being 
established,  or  by  a  previously  established  crade  bemg  raised  or  lowered. 
Among  the  cases  which  sustain  the  rule  that,  under  such  a  constitutional 
provision  as  we  are  considering,  the  adjoining  lot-owner  is  entitled  to  recover 
any  consequential  damage  his  property  may  suffer  from  the  change  of  grade- 
in  the  street  of  a  city,  unless  he  has  previously  been  tendered  compensation, 
no  matter  whether  the  work  is  carefully  done,  and  for  the  best  interests  of 
the  city  and  the  public,  or  otherwise,  may  be  cited  McElioy  T.  Kansaa  City.  21 
Fed.  Rep.  '257;  Johnson  v.  Parkersburg,  16  W.  Va.  402;  37  Am.  Rep.  779;. 
WerUi  V.  Springfield,  78  Mo.  107;  Sheehy  v.  Kansas  City  etc.  R'jf  Co.,  94  Mo. 
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«74!  4  Am.  St.  Rep.  396;  CUv  of  Elgin  v.  Eaton,  83  111.  535;  25  Am.  Rep.  412; 
City  of  Atlanta  v.  Oreen,  67  Ga.  386. 

Ill  the  case  of  HutchiiiKoii  v.  City  of  Parker nburg,  25  W.  Va.  226,  tho  court 
determined  that  when  the  owner  of  land  near  a  city  builds  a  dwelling-house 
thereon,  and  otherwise  improves  it,  and  the  limits  of  the  city  are  afli^rwards 
extended  so  as  to  open  a  new  street  or  extend  an  old  one  along  the  boundaries 
of  the  lot,  the  city  is  liable  in  damages  for  any  permanent  injury  inflicted 
upon  the  lot  or  dwelling-house,  and  caused  by  grading  or  improving  the 
street,  unless  the  city  has  first  acquired  the  right  to  grade  the  strent  by  con- 
demnation proceedings,  and  has  paid  the  lot-owner  his  just  compensation. 
The  facts  in  this  case  were,  that  the  owner  of  land  on  a  highway  outside 
tho  limits  of  a  city  had  built  a  dwelling-house  thereon,  and  otherwise  im- 
proved it.  Afterwards,  the  limits  of  the  city  were  extended  so  as  to  include 
this  land,  and  the  city,  which  had  succeeded  to  all  the  rights  of  the  state  in 
the  highway,  then  commenced  to  grade  it  and  turn  it  into  a  street  proper, 
without  acquiring  any  right  to  do  so,  and  without  making  any  compensation. 
The  highway  had  originally  been  graded,  and  the  city,  in  regrading  it  as  a 
street,  filled  it  in  its  entire  width  to  an  additional  height  of  eighteen  feet, 
thus  rendering  access  to  and  from  the  lot  almost  impossi'jie;  and  the  court 
reached  the  conclusion  that  this  was  such  a  permanent  injury  to  the  land  and 
dwelling-house  as  entitled  the  owner  to  maintain  an  action  on  the  case  for 
damages  against  the  city,  under  a  clause  in  the  constitution  declaring  that 
private  property  shall  not  be  taken  or  damaged  for  a  public  use  without 
compensation. 

The  fact  that  the  owner  of  the  land  adjoining  the  street  has  no  title  to  the 
land  in  the  street  does  not  affect  his  right  to  recover  damages  from  the  city 
for  any  injury  inflicted  upon  him  by  a  change  in  the  grade  of  the  street: 
Hobson  V.  Philadelpliia,  150  Pa.  St.  595;  Whc-elinj  v.  City  of  Parkerahurg,  25 
W.  Va.  226;  Denver  v.  Bayer,  7  Gol.  113. 

When  the  adjoining  owner  erects  a  dwelling-house  on  his  lot  after  tlifl 
Adoption  of  the  plan  fixing  the  grade  of  the  street,  he  is  restricted  in  his  right 
to  recover  to  injury  done  to  his  land  alone  by  the  grading.  The  injur}'  to  his 
house  must  be  excluded  as  an  item  of  damage:  Graff"  v.  Philadeljihia,  150  Pa. 
St.  594.  But  a  city  is  liable,  under  such  a  constitution,  for  such  damages  as 
the  lot-owner  may  sustain  to  his  buildings  by  the  filling  in  of  the  street  ia 
front  of  his  lot  above  the  level  of  the  buildings,  when  they  were  erected  on 
the  lot  before  any  grade  was  established:  Harmon  v.  Omaha,  17  Neb.  548; 
62  Am.  Rep.  420;  Hammond  v.  City  of  Harvard,  31  Neb.  635. 

Damages  for  Establishing  Grade.  —  When  the  property  of  an  abutting 
owner  is  damaged  by  the  establishment  of  the  grade  of  a  street,  for  the  first 
time  changing  it  from  the  natural  grade,  such  property  is  "damaged"  within 
the  meaning  of  the  constitution,  as  much  as  it  is  by  raising  or  lowering  the 
grade  of  the  street  as  previously  established:  Werth  v.  City  of  Sjtringfield,  78 
Mo.  107;  McElroy  v.  Kansas  City,  21  Fed.  Rep.  257;  Hutchinson  v.  City  of 
Parkersburg,  25  W.  Va.  226;  Sheehy  v.  Kansas  City  etc.  B'y  Co.,  94  Mo.  574; 
4  Am.  St  Rep.  396;  Hendrick's  Appeal,  103  Pa.  St.  358;  Borough  of  New 
Brighton  v.  United  Presb.  Church,  96  Pa.  St.  331.  In  the  latter  case  it  is  ex- 
pressly ruled  that  a  change  from  the  natural  grade  in  a  street  is  a  change  of 
grade  just  as  clearly  as  if  changed  from  a  grade  previously  made  by  the  autlior- 
ities.  In  the  case  of  Borough  of  Neio  Brighton  v.  Peirsol,  107  Pa.  St.  280,  it 
appeared  that  some  work  had  been  done  toward  changing  the  natural  grade 
of  the  street  before  the  complainant  had  purchased  the  adjoining  land;  but  it 
did  not  appear  that  any  specific  grade  bad  been  fixed,  by  ordinance  or  other- 
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wise,  and  the  court  rnled  that  what  had  fhns  heen  done  created  no  loga] 
presumption  that  any  further  change  of  grade  would  be  made,  and  as  tlie 
foruier  owner  could  not  recover  for  the  damage  from  the  ohange  of  grade 
8;i:ce  the  complainant  purchased,  and  sustained  by  work  done  since  the  adop- 
tion of  the  constitutioual  provision  giving  him  a  right  to  recover  for  any 
dam.ige  iiiflioled  on  his  property  without  compensation,  the  complainant  wa» 
conseqiientiy  entitled  to  recover  for  such  damage  against  the  city  ma'dng 
the  change  in  the  grade  of  the  street.  And  it  was  determined  in  Bloominf/- 
(on  V.  Pallock,  38  III.  App.  133,  that  the  fact  that  t!ie  grade  was  fixed  by  au 
onlinance  passed  prior  to  the  purchase  of  the  property,  and  to  the  adoption  of 
such  constitutional  provision,  was  no  defense  in  an  action  by  an  adjoining 
property  owner  to  recover  damages  caused  by  a  change  of  grade  in  the  street 
abutting  his  property. 

Measure  of  Damages.  —  When  city  property  is  damaged  by  reason  of  the 
grading  of  a  street  upon  which  it  abuts  so  as  to  entitle  the  property  owner 
to  recover  under  the  constitutional  guaranty  that  private  property  shall  not 
be  damaged  without  compensation,  the  measure  of  rtcovery  in  consfquenti  il 
damages  is  the  difiFerence  in  the  market  value  of  the  property  with  the  im- 
provement, and  that  without  it,  not  considering  general  benefits  or  injuries 
shared  by  the  public  in  general:  City  of  Denver  v.  Bayer,  7  Col.  113;  Lehujh 
Valley  Coal  Co.  v.  Chicago,  26  Fed.  Rep.  415;  Clinmhera  v.  South  Chester,  140 
Pa.  St.  510;  Lowe  v.  Omaha,  33  Neb.  587;  City  of  Elfm  v.  Eaton,  83111.  535; 
25  Am.  Rep.  412;  Springer  v.  City  of  Chicago,  135  111.  553;  Chouteau  v.  St. 
Louis,  8  Mo.  App.  48;  Omaha  v.  Kramer,  25  Neb.  489;  13  Am.  Rep.  504. 
The  rule  is  stated  in  Parker  v.  Atchison,  46  Kan.  14,  to  be,  that  where  a  city 
changes  the  grade  of  one  of  its  streets,  an  abutting  lot-owner  will  be  entitled 
to  any  special  damage  he  may  suffer  thereby;  and  in  a  suit  to  recover,  the 
jury  may  take  into  consideration  the  condition  of  the  property,  the  street, 
and  the  grade,  and  also  the  market  value  of  the  property  immediately  before 
and  after  the  grading;  and  when  the  property  is  injured  in  value,  the  meas- 
ure of  damage  will  be  the  difference  in  the  market  value  brought  about  by 
reason  of  the  change  of  the  grade;  and  when  the  property  is  not  injured  in 
value  by  reason  of  such  change,  no  damages  can  be  recovered.  The  damage 
must  be  measured  by  the  pecuniary  loss;  and  if  the  property  is  benefited  as 
much  as  damaged  by  the  change  of  grade  in  the  abutting  street,  there  can  be 
no  recovery:  City  of  Elgin  v.  Eaton,  83  111.  535;  25  Am.  Rep.  412;  Sju-inger 
V.  Chicago,  135  III.  552.  In  Moore  v.  City  of  Atlanta,  70  G a.  611,  614,  the 
court  said  that  "if  any  owner  of  property  be  damaged  by  the  grading  of  a 
street,  so  as  to  lessen  the  pecuniary  value  of  his  property,  he  may  recover 
damages  for  such  injury  to  his  freehold.  That  damage  will  be  measured  by 
the  decrease  in  the  actual  value  of  his  property.  If  the  value  pecuniarily  be 
not  decreased,  he  can  recover  nothing.  If  it  would  have  been  decreased  in 
value  as  a  mere  residence,  without  regard  to  the  improvement  of  access  made 
by  the  grade  of  the  street,  and  yet  this  improvement  and  ihe  increased  value 
thereby  produced  equaled  the  inconvenience  or  discomfort  of  the  house  as  a 
mere  residence,  then  the  one  could  be  setoff  against  the  other,  and  no  recov- 
ery could  be  had.  In  other  words,  the  right  o.  recovery  would  turn  in  each 
case  on  the  diminution  in  the  pecuniary  or  market  value  of  the  property 
caused  by  the  grade."  This  isthedoctrine  prono;  nee  1  \<y  the  follow'  ig  cases: 
City  of  Atlanta  v.  Oreen,  67  Ga.  386;  Springer  v.  City  ofCliicujo,  135  III.  563; 
Lowe  V.  Omaha,  33  Neb.  687;  Sc/ialler  v.  Omafia,  23  Neb.  326;  Denver  v. 
Bayer,  7  Col.  113;  City  of  Shawneetoion  v.  M<i<on,  82  IlL  337;  25  Am.  Rep. 
821;  Lehigh  Valley  Coal  Co.  v.  Chicago,  26  Fed.  Rep.  416,— all  holding  tliat 
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in  such  a  case  the  effect  on  the  market  value  of  the  whole  property  should  l>e 
considered,  and  not  merely  such  effect  on  part  of  it.  If  one  part  of  th«  prop- 
erty is  specially  benefited,  and  the  value  of  the  whole  is  not  diminished,  then 
there  is  no  damage  done,  and  no  recovery  can  be  had.  Any  geuural  benefit 
common  to  all  other  property  should  not  be  considered  in  determining  wheiher 
the  property  is  b(mefited  as  much  as  injured  or  not.  While  the  measure  of 
damages  is  the  difference  in  the  market  value  of  the  abutting  property  before 
and  after  the  grading  is  done,  yet  neither  the  falling  of  a  brick  wall  nor  the 
apprehended  undermining  of  a  dwelling-house  situated  thereon  can  be  con- 
sidered in  estimating  the  damages:  City  Council  of  Montyoinery  v.  Toioiiseiul, 
■80  Ala.  489;  60  Am.  Rep.  112;  and  only  the  injury  resulting  directly  from 
the  improvement  itself,  and  not  subsequent  injuries  or  annoyances,  can  be 
considered  in  estimating  the  damages:  City  Council  of  Monttjomery  v.  Toicn- 
send,  84  Ala.  479.  The  whole  subject  of  the  measure  of  damages  in  such 
<:a3e3  is  excellently  stated  in  Lehigh  Valley  Coal  Co.  v.  Chicago^  in  the  United 
States  circuit  court  for  the  northern  district  of  Illinois,  and  reported  in  26 
Fed.  Rep.  415,  where  Mr,  Justice  Dyer,  in  instructing  the  jury  in  that  case, 
«aid:  "In  considering  the  case,  the  true  question  is,  whether  the  property 
was  injured  by  the  improvement.  If  not,  then  there  is  no  damage,  and  can 
be  no  recovery.  If  there  is,  then  the  recovery  must  be  measured  by  the  ex- 
tent of  the  loss.  If  the  property  is  worth  as  much  after  the  improvement  as 
it  was  before,  then  there  is  no  damage  done  to  the  property.  If  the  benefits 
received  from  making  the  improvement  are  equal  to  or  greater  than  the  loss, 
then  the  property  is  not  damaged.  There  can  be  no  damage  to  property 
without  a  pecuniary  loss.  If  there  is  no  depreciation  in  value,  there  is  no 
damage;  and  if  no  injury,  then  there  should  be  no  recovery.  This  is  the 
language  of  the  supreme  court  of  this  state  on  the  subject,  and  estal)lished 
the  general  rule  by  which  we  should  be  guided  in  disposing  of  this  case.  The 
test  is,  that  the  alleged  injary  must  rest  upon  some  substantial  cause  actually 
impairing  the  value  of  the  property  or  its  usefulness,  and  not  to  be  the  re- 
sult of  taste  or  fancy,  merely  because  of  the  proximity  of  the  improvement  to 
the  property  claimed  to  be  affected.  Whether  the  plaintiff's  property  was 
damaged  depends  upon  whether  it  received  such  material  injury  as  rendered 
it  less  valuable  to  the  owners,  or  less  useful  as  a  whole,  than  it  would  have 
been  but  for  the  viaduct  having  been  constructed  as  it  is.  It  is  not  the  dam- 
ages to  a  part  of  the  property,  considered  separately  from  the  rest,  that  yoa 
are  allowed  to  assess,  but  the  damages,  if  any,  to  the  property  as  an  entirety, 
by  reason  of  the  construction  of  the  viaduct,  that  are  to  be  taken  into  con- 
sideration. It  is  inadmissible  to  treat  any  portion  of  the  property  injured 
as  a  distinct  and  separate  parcel  from  any  portion  benefited.  A  partial  effect 
only  is  not  to  be  considered,  but  the  whole  effect;  and  the  effect,  not  upon 
«uy  selected  part  of  the  property,  but  upon  the  whole  property.  It  is,  of 
course,  admissible  to  consider  the  injury,  if  any,  to  a  part  as  affecting  the 
whole,  or  as  showing  a  damage  to  the  whole;  but  what  I  mean  is,  that  if  a 
part  of  the  property  be  benefited  or  not  injured,  and  a  part  be  injured,  yoa 
have  no  right  to  award  damages  for  injury  to  the  part  as  disconnected  from 
the  remainder,  or  the  part  benefited  or  not  injured.  Following  up  the  ap- 
plication  of  this  principle,  if  injury  only  resulted  from  the  viaduct  to  a  cer- 
tain part  of  the  premises,  and  if  that  injury  was  outweighed  by  additional 
benefits  to  the  residue,  which  enhanced  the  market  value  of  the  property, 
then  it  could  not  be  considered  that  the  premises,  as  a  whole,  were  damaged 
by  the  construction  of  the  viaduct.  In  determining  the  damages,  if  any 
hare  been  sustained,  and  if  you  come  to  that  question,  the  inquiry  should  be 
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confined  to  the  effect  of  the  construction  of  the  viaduct  upon  the  market 
value  of  the  property,  and  the  purposes  for  which  it  was  used  and  designed. 
Its  location  and  advantages,  or  disadvantages,  as  to  the  situation  are  proper 
matters  of  consideration  by  the  jury.  The  question  is,  Was  its  market  value 
depreciated  by  construction  of  the  viaduct?  And  so  the  past  profits  of  the 
business  there  carried  on,  and  conjectural  profits  for  the  future,  should  not 
enter  into  your  consideration,  because  too  speculative  and  uuccitain,  and 
therefore  not  a  proper  basis  upon  which  to  ascertain  the  market  value  of  the 
property.  Of  course,  many  elements  of  fact  may  be  taken  into  account  as 
bearing  upon  the  market  value,  such  as  the  situation  of  the  property,  the 
uses  to  which  it  is  put,  the  character  and  extent  of  the  business  carried  on, 
the  facilities  for  doing  the  business,  and  the  location  of  the  property  as  a 
point  commanding  trade  from  various  parts  of  the  city,  or  otherwise.  These 
may  all  be  considered,  but  with  sole  reference  to  market  value.  In  other 
words,  take  this  property  as  it  was  immediately  before  the  viaduct  was  con- 
structed, with  all  its  surroundings,  what  was  its  fair  an  I  reasonable  market 
value  at  that  time?  Then  take  it  as  it  was  after  the  viaduct  was  built,  consid- 
ering everything  in  relation  to  its  surroundings  and  situation,  and  what  was 
its  fair  market  value  then?  Was  the  value  it  had  before  the  viaduct  was  con- 
structed depreciated  by  the  construction  of  this  work?  or  were  there  result- 
ing benefits  equaling  or  exceeding  the  alleged  injury?  As  I  have  indicated, 
particular  injury  to  the  business,  as  such,  is  not  to  enter  into  the  measure  of 
damages;  nor  is  the  cost  of  constructing  the  new  or  extended  roadway  into 
the  yard,  and  of  raising  the  office  and  scales,  as  a  mere  item  of  expense  which 
the  plaintiffs  may  have  had  to  pay,  to  be  allowed  tlieni;  but  the  fact  that 
changes  have  had  to  be  made,  the  extent  and  the  effect  of  those  changes,  the 
fact,  if  it  be  a  fact,  that  the  alleged  changes  have  ent  liled,  and  may  yet  en- 
tail, expense  upon  the  plaintiffs,  may  be  taken  into  consideration  by  you,  in 
tjonnection  with  the  entire  situation  of  the  property,  its  accessibility  and 
usefulness,  with  all  the  facta  of  the  case,  to  the  extent  that  they  bear  upon 
the  question  of  market  value.  What  was  the  situation  of  the  property  be- 
iore  the  viaduct  was  built?  How  was  it  situated  with  reference  to  Chicago 
Avenue,  and  to  the  railroad  crossing  at  the  junction  of  Halsted  Street  anc* 
"Chicago  Avenue?  What  was  its  accessibility?  What  were  its  advantager 
and  disadvantages  as  a  piece  of  business  property,  taking  the  whole  situation 
into  account,  just  as  it  stood  before  the  viaduct  .vas  constructed?  And  then, 
taking  into  consideration  the  same  elements  of  fact,  how  was  the  property 
affected  by  the  building  of  the  viaduct,  measuring  such  effect  by  a  pecuniary 
standard  based  upon  market  value?  You  have  been  permitted  to  view  th* 
premises  in  question  and  the  viaduct,  and  you  have  the  right  to  take  into  ao< 
count  such  facta  as  you  learned  by  viewing  the  property  as  to  whether  th« 
construction  of  the  viaduct  permanently  depreciated  or  increased  the  market 
value  of  the  property,  or  as  to  whether  the  alleged  benefits  eq  .aled  the  al- 
leged injury.  You  have  the  right,  in  other  words,  in  arriving  at  a  verdict, 
to  use  and  act  upon  the  knowledge  yoa  may  have  acquired  by  inspection  of 
the  premises." 

Market  Value  of  Property  Damaged  by  grading  or  changing  the  grade  of  a 
street  is,  not  what  the  property  is  worth  solely  for  the  purpose  to  which  it  ig 
devoted  at  the  time  of  the  injury,  but  the  highest  price  it  will  bring  for  any 
and  all  uses  to  which  it  is  adapted,  and  for  which  it  is  available:  Lon-e  v. 
Omaha,  33  Neb.  587;  Denver  v.  Bayer,  7  Col.  113;  Lehigh  VaUey  Coal  Co.  n 
Chicago,  26  Fed.  Rep.  415. 

Jtemeclial  Statute  not  Necessary  to  Recovery.  —  When  the  state  oonstitutioa 
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forbids  %  damage  to  th«  private  property  of  an  individnal,  unless  lie  is  com- 
pensated, and  no  statute  gives  a  remedy  for  the  iovasion  of  his  right  of  pni))- 
erty  thus  secured,  the  coustitutioual  prohibition  is  self-executing,  and  the 
common  law  will  furnish  an  appropriate  form  of  action  on  the  case  as  an 
adequate  and  appropriate  means  of  redress  for  a  property  owner  whose  prem- 
ises have  been  damaged  by  grading  or  changing  the  grade  of  a  street  in  a 
city:  Householder  v.  City  of  Kansas,  83  Mo.  488;  Johnson  v.  City  of  Pi  irk- 
ersburrj,  16  W.  Va.  402;  37  Am.  Rep.  779.  In  McElroy  v.  Kansas  City, 
21  Fed.  Rep.  257-259,  the  court  said:  "This  constitution  was  adopted  in 
1875;  there  have  been  many  sessions  of  the  legishiture  since;  no  action  ha* 
been  taken.  There  is  no  power  to  compel  action  by  the  legislature;  it  may 
leave  the  matter  unattended  to,  indefinitely,  in  the  future;  and  the  question 
is.  Can  the  imperative  mandates  of  the  constitution  be  practically  defeated 
by  tlie  want  of  action  on  the  part  of  the  legislature  ?  I  am  not  insensible  of 
the  importance  of  this  question,  or  of  the  conaequencts  which  may  hinge 
upon  its  decision;  but  ^thinkthat  the  duty  of  the  court  is  plain.  The  con- 
stitution is  the  final  law,  measuring  all  private  and  public  rights,  whose 
commands  legislatures  and  courts  must  respect;  whose  mandates,  when 
imperative,  must  be  enforced,  regardless  of  all  consequences.  As  the  es- 
tablished rule  of  construction  has  been,  under  constitutions  prohibiting  the 
taking  of  private  property  for  public  use  until  compensation  was  first  made, 
to  eniorce  that  mandate  irrespective  of  all  legislative  action,  the  same  rule 
must  obtain  in  this  case.  The  damage  to  property  is  placed  upon  the  same 
basis  as  the  value  of  the  property  taken,  and  neither  can  be  done  without 
compensation  first  made.  In  other  words,  uniting  'property  taken'  with 
'property  damaged,'  in  the  same  clause  and  subject  to  the  same  prohibitions, 
places  them  in  the  same  category  as  to  judicial  action.  I  see  no  logical  es- 
cape from  this  conclusion.  When  the  constitutional  convention  met,  the 
rule  of  protection  against  the  taking  of  private  property  had  long  been  set- 
tled, and  must  have  been  familiar.  It  did  not  attempt  to  prescribe  two  rules. 
It  did  not  even  make  two  enactments,  but  simply  added  *  property  damaged ' 
to  'property  taken  ';  and  for  the  courts  to  now  hold  that,  under  the  same  lan- 
guage two  rules  were'prescribed  is  to  create  a  distinction  which  has  no  just 
foundation,  and  would  be  mere  judicial  legislation.  I  know  that  there  are 
many  provisions  of  the  constitution  which  are  not  self-executing,  which  are, 
8o  to  speak,  dormant  until  the  legislature  acts,  as  where  rights  are  given,  to 
be  exercised  in  a  way  provided  by  the  legislature.  I  think,  too,  in  these  days 
of  enormous  property  aggregation,  where  the  pqwer  of  eminent  domain  ia 
pressed  to  such  an  extent,  and  when  the  urgency  of  so-called  public  im- 
provements rests  as  a  constant  menace  upon  the  sacredness  of  private  prop- 
erty, no  duty  is  more  imperative  than  that  of  the  strict  enforcement  of  these 
constitutional  provisions,  intended  to  protect  every  man  in  the  possession  ot 
his  own.  I  hold,  therefore,  that  the  rule  of  the  constitution  is  the  same  in 
respect  to  property  damaged  as  to  property  taken,  and  that  such  constitu- 
tional guaranty  needs  no  legislative  support,  and  is  beyond  legislative  de- 
struction." 

Damages  under  Statutes.  —  In  the  absence  of  a  constitutional  provision  that 
private  property  shall  not  be  damaged  for  public  use  without  compensation, 
a  city  property  owner,  who  is  injured  by  a  change  in  the  grade  of  a  street,  ie 
without  remedy  for  consequential  damages,  unless  this  remedy  is  given  by 
statute.  In  many  of  the  states  such  statutes  exist,  applying  chiefly,  if  not 
solely,  however,  to  a  change  in  the  established  grade  of  the  street,  but  not  to 
the  damage  done  by  the  original  establishment  of  the  grade.     When  tue 
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right  to  compensation  for  a  change  of  grade  ia  given  by  statute,  the  adjoin- 
ing property  owner  is  entitled  to  damages, -if  injured  by  the  change,  whether 
the  work  is  negligently  done  or  not;  but,  to  entitle  him  to  recover,  he  must 
show  some  substantial  injury  peculiar  to  himself  a,loue,  and  not  suflfered  by 
the  public  in  general.  Street  grades  are  clianged  under  a  sovereign  riglit 
closely  akin  to  the  right  of  eminent  domain;  and  it  is  in  accordance  with 
established  practice  to  apply  to  cases  covered  by  a  statutory  remedy  the 
same  rules  which  govern  in  analogous  cases  under  the  constitutional  pro- 
vision treated  above,  that  private  property  shall  not  be  "damaged,"  etc 
Hence,  when  the  statute  requires  the  municipality  to  pay  or  tender  the  dam- 
ages caused  by  a  change  of  grade,  it  has  no  right  to  proceed  until  this  ia 
done;  and  if  it  does,  an  action  will  lie  for  the  consequential  damages  sufiFered 
by  the  adjoining  land-owner.  The  authority  delegated  is  to  pmceed  with 
the  work  in  accordance  with  law,  and  if  the  municipal  authorities  attempt  to 
proceed  in  any  o':her  mode,  they  act,  in  legal  contenjplation,  without  author- 
ity, and  subject  the  city  to  an  action  as  a  wrong-doer  who  has  invaded  pri- 
vate rights:  City  of  Logansport  v.  Pollard,  50  Ind.  151;  City  of  Kokimo  v. 
Malum,  100  Ind.  242;  Matlinglf/  v.  Ciiy  of  Plymoutli,  100  Ind.  545;  City  of 
Lafniette  v.  Wortman,  107  Ind.  404-408;  City  of  Lafayette  v.  Nagle,  113  Ind. 
425;  Dalz<4l  V.  Davenport,  12  Iowa,  437;  Hempstead  v.  Des  Moines,  52  Iowa, 
303;  Noyea  v.  Mason  City,  53  Iowa,  418;  Kepple  v.  Keokuk,  61  Iowa,  053; 
Phillips  V.  Council  Bluffs,  63  Iowa,  576;  Snow  v.  Inhahitaida  of  Proviucetown, 
109  Mass.  123;  Lane  v.  Boston,  125  Mass.  519;  City  of  Cambridge  v.  County 
Comm'rs  of  Middlesex,  125  Mass.  529;  McCarthy  v.  St.  Paul,  22  Minn.  527; 
Atdrich  V.  Board  of  Aldermen  of  Providence,  12  R.  I.  241;  Heiaer  v.  Mayor 
etc.  of  New  Ywk,  104  N.  Y.  68;  Mayor  etc.  of  Nashville  v.  Nichol,  3  Baxt.  338; 
Henley  v.  Neio  Haven,  49  Conn.  .S94;  Pearson  v.  Zable,  78  Ky.  170.  In 
O'Brien  v.  St.  Paul,  25  Minn.  331-334,  33  Am.  Rep.  470,  the  court  reached  the 
conclusion  that  in  the  control  and  improvement  of  its  streets  by  grading,  a 
city  has  the  same  rights  and  powers  as  a  private  owner  has  over  his  own  laad, 
subject  to  the  same  labilities.  The  corporation  will  be  liable  for  damages 
caused  to  private  property  by  grading  streets,  when  a  private  owner  of  the 
Boil  over  which  the  streets  are  laid  would  be  liable,  if  improving  it  for  his  own 
use.  The  right  to  cause  damage  beyond  that  which  a  private  owner  may 
cause  without  liability  jnust  be  acquired  through  the  right  of  eminent  do- 
main. This  case  was  followed  and  approved  in  Dyer  v.  St,  Paul,  27  Minn. 
457;  Anwitrongv.  St.  Paul,  30  Minn.  299.  As  before  said,  an  abutting  owner 
is  entitled  to  compensation  for  injury  to  his  property  caused  by  a  change  of 
grade  in  the  street,  but  he  is  not  entitled  to  damages  for  the  establishnient 
or  working  of  a  grade,  where  none  previously  existed:  Aldrich  v.  Board  qf 
Aliiermen  of  Providence,  12  R.  I.  241;  Kepple  v.  Keokuk,  61  Iowa,  653. 

Elements  of  Damage.  —  Un«ier  a  statute  authorizing  a  recovery  of  the 
damages  sustained  by  a  change  in  the  grade  of  a  street,  the  damages  re- 
coverable by  the  owner  of  an  adjoining  lot  include  all  necessary  expenses  in 
changing  the  grade  of  the  lot  to  conform  it  properly  to  the  new  grade  of 
the  street,  and  also  tlie  expense  of  repaying  the  street  charged  upon  the  lot, 
antl  rendered  necessary  by  the  change  in  the  street  grade;  and  it  makes  no 
difference  that  the  lot  is  not  improved,  and  that  the  expense  of  conforming 
its  natural  grade  to  the  grade  of  the  street  as  finally  established  has  been 
BO  greater  than  it  would  have  been  if  such  final  grade  has  been  adopted  in 
the  first  instance:  French  v.  Milwutkee,  49  Wis.  584;  McCarthy  v.  SL  Paul, 
22  Minn.  527;  Van  Riper  v.  Essex  Public  Road  Board,  38  N.  J.  L.  23.  But  it 
M  only  when  a  change  in  the  grade  of  the  abutting  property,  by  catting  or 
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filling,  is  rendered  necessary  by  the  change  in  the  grade  of  the  street,  that 
such  cutting  aud  filling  become  legitimate  items  of  damagea  against  the 
city:  Tyson  v.  Milwaukee,  50  Wis.  78.  This  rule  is  denied  in  Pennsylvania, 
and  the  cost  of  filling  the  lot  aud  raising  buildings  to  the  level  of  the  new 
grade  cannot  be  allowed  as  part  of  the  damages  recoverable:  Chmnbeis  v. 
South  Chester  Boroufih,  140  Pa.  St.  510.  It  is  not  necessary  that  the  lot- 
owner  should  have  made  improvements  with  reference  to  a  grade  as  estab- 
lished, to  entitle  him  to  recover  damages  resulting  from  a  change  of  grade. 
The  fact  that  improvements  have  been  so  made,  however,  may  augment  the 
damages:  City  o/ Lafayette  v.  Nagle,  113  Ind.  426.  The  damages  should  not 
be  limited  to  the  injury  sustained  by  the  improvements  alone,  but  they  should 
also  include  the  injury  to  the  land:  Dalzell  v.  Davenport,  12  Iowa,  437;  Sti<-k- 
ford  V.  St.  Louis,  7  Mo.  App.  217;  affirmed  75  Mo.  309;  Hempstead  v.  Den 
Moines,  52  Iowa,  303. 

Measure  of  Damages. — When  a  city  changes  the  grade  of  one  of  its 
streets,  an  abutting  land-owner  is  entitled,  under  such  statutes,  to  any 
damage  he  may  sufiFer  thereby,  affecting  the  market  value  of  his  property  be- 
fore and  after  the  grading;  and  when  his  property  is  thereby  injured  in  its 
market  value,  the  measure  of  damages  will  be  the  difference  in  such  value 
brought  about  by  reason  of  the  change  of  grade:  Parker  v.  Atchison,  46  Kan. 
14;  McCarthy  v.  St.  Paul,  22  Minn.  527;  Chambers  v.  South  Chester  Borough, 
140  Pa.  St.  510.  The  measure  of  damages  is  the  diminution  in  value  of 
the  entire  realty,  and  is  not  limited  to  the  injury  to  improvements  alone: 
Hempstead  v.  Des  Moines,  52  Iowa,  303.  If  the  property  is  not  injured  in 
Talue  by  reason  of  the  change  in  the  grade,  no  damages  can  be  recovered: 
Parker  v.  Atchison,  46  Kan.  14.  And  the  damages  may  be  mitigated  by 
reason  of  benefits  commo*  to  all  property  owners  by  the  improvement: 
Mayor  etc.  of  Chattanooga,  13  Lea,  611. 

Miscellaneous.  —  A  liberal  construction  should  be  given  to  statutes  in 
favor  of  the  right  of  the  citizen  to  recover  damage  to  his  property,  caused 
by  a  change  in  the  grade  of  a  street  under  city  authority:  Mayor  etc.  of  Nash- 
ville v.  Nichol,  3  Baxt.  338;  but  the  remedy  provided  by  such  statute  is 
exclusive,  and  must  be  strictly  pursued  in  the  manner  pointed  out,  and  no 
right  of  action  exists,  .except  that  directed  in  the  statute:  Heiser  v.  Mayor 
etc  of  New  York,  104  N.  Y.  68;  Amiess  v.  Providence,  13  R.  I.  17;  Imler 
T.  Springfield,  30  Mo.  App.  669-676.  The  cause  of  action  accrues  against 
the  city  whenever  and  as  soon  as  the  alteration  in  the  grade  of  the  street 
becomes  legally  and  finally  determined  and  fixed:  McCarthy  v.  St.  Paul, 
22  Minn.  527.  The  land-owner  cannot  split  his  cause  of  action,  but  must 
recover  all  damages,  past  and  prospective,  in  one  action  and  at  one  time: 
City  of  Lafayette  v.  Nagle,  113  Ind.  425;  Keil  v.  St.  Paul,  47  Minn.  288. 

A  statute  cannot  act  retroactively,  so  as  to  authorize  the  recovery  of  dam- 
ages for  injuries  sustained  by  a  change  in  the  grade  of  a  street,  prior  to  the 
adoption  by  the  state  of  a  constitutional  provision,  that  priyate  property 
■hall  not  be  damaged  or  injured  for  public  use  without  sompeasation:  Folk- 
muoH  ▼.  Borough  qfEcuton,  116  Fa.  St.  523. 
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FiRMSTONE  V.  SpAETBR. 
[160  Pennsylvania  Statk,  616.] 
fiouMDARiKS  —  Highway  or  Street  as.  —  When  an  agreement  for  the  pur* 
chase  of  land,  at  a  certain  price  per  acre,  after  a  survey  is  made,  oalla 
for  a  street  or  highway  as  one  of  the  boundaries,  the  purchaser  is  bound 
to  pay  for  the  land  to  the  middle  line  of  sucli  street  or  highway,  unless 
a  contrary  intention  plainly  appears. 

Bernard  Gilpin  and  Anthony  Swain,  for  the  appellants. 

Charles  Davis  and  Matthew  Dittmanny  for  the  appellee. 

McCoLLUM,  J.  This  is  an  action  to  recover  the  price  of  a 
tract  of  land  sold  by  the  acre.  In  the  agreement  of  sale  the 
land  is  described  as  "situate  in  the  borough  of  Jenkintown, 
bounded  by  the  lands  of  R.  J.  Dobbins,  Isaac  Mather,  and 
Edward  Stotesbury,  and  Walnut  Lane  and  Greenwood  Ave- 
nue, containing  forty-one  acres  more  or  less,"  and  it  is  pro- 
vided therein  that  the  same  shall  be  surveyed.  The  only 
dispute  between  the  parties  relates  to  the  location  of  the  boun- 
dary line  along  Walnut  Lane  and  Greenwood  Avenue.  These 
are  public  streets,  and  the  appellant  contends  that  the  line  is 
in  the  center,  while  the  appellee  insists  that  it  is  on  tlie  side 
of  them.  The  liability  of  the  latter  to  pay  the  former  at  the 
rate  stipulated  for  the  acreage  included  within  the  true  boun- 
dary lines  is  not  denied,  nor  can  it  successfully  be,  in  view  of 
the  unambiguous  terms  of  their  contract.  Where,  then,  is  the 
boundary  line  of  the  tract  along  the  streets  mentioned?  In  2 
Am.  &  Eng.  Ency.  of  Law,  507,  the  rule  on  this  subject  ia 
stated  thus:  "  Where  land  is  bounded  by  a  highway  or  street, 
the  location  of  the  boundary  line  will,  in  the  first  place,  de- 
pend upon  the  character  of  the  public  right  to  the  road  or 
street.  If  the  state  or  municipality  owns  the  bed  of  the  road, 
the  boundary  line  of  the  abutting  land  is  the  nearer  edge  of  the 
roadway;  but  if  the  public  only  have  a  right  of  way  over  the 
land,  not  a  title  to  the  soil,  then  the  location  of  the  boundary 
line  depends  upon  the  intention  of  the  grantor,  as  manifested 
by  the  language  of  the  deed,  and  the  same  rules  of  construc- 
tion apply  as  are  found  in  practical  use  in  the  case  of  non- 
navigable  streams.  If  the  land  is  described  as  '  bounded  on,' 
'running  along,'  the  highway,  and  the  like,  the  boundary 
line  is  the  center  of  the  highway,  although  the  dimensions  of 
the  lot  would  exclude  the  highway;  and  in  all  cases  of  doubt, 
the  presumption  is  always  in  favor  of  the  boundary  being  in  the 
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center  of  the  road."  This  is  the  rule  laid  down  in  2  Wash- 
burn on  Real  Property,  680,  and  in  numerous  decisions  of  tiiis 
court,  among  which  we  may  mention  Paul  v.  Carver,  26  Pa. 
St.  223;  67  Am.  Dec.  413;  Cox  v.  Freedley,  33  Pa.  St.  124;  75 
Am.  Dec.  584;  and  Falls  v.  Reis,  74  Pa.  St.  439.  In  the  case 
last  cited,  Agnew,  J.,  delivering  the  opinion  of  the  court,  said 
that  "  where  a  street  is  called  for  as  a  boundary,  the  middle 
line  of  the  street  is  always  intended,  unless  the  contrar}'- 
plainly  appears."  Applying  this  rule  to  the  present  case,  it 
is  clear  that  where  the  tract  is  bounded  by  the  streets,  the  line 
is  in  the  center  of  them,  and  it  is  equally  clear  tliat  the  sur- 
vey called  for  by  the  agreement  must  be  in  conformity  with 
it.  It  is  the  true  boundary  line,  and  it  cannot  be  changed 
without  the  mutual  consent  of  the  parties.  The  vendor  must 
make  a  deed,  and  the  vendee  must  pay  in  accordance  with  it. 
There  is  no  room  in  their  contract,  nor  just  foundation  in  the 
surrounding  circumstances,  for  an  inference  that  the  parties 
intended,  in  calculating  the  acreage  to  be  paid  for,  to  exclude 
any  portion  of  the  land  lying  within  the  boundaries  they  es- 
tablished. These,  as  we  have  seen,  include  a  portion  of  Wal- 
nut Lane  and  Greenwood  Avenue,  over  which  the  public  have 
a  right  of  way.  It  is  probable  that  in  fixing  the  price  per  acre, 
the  boundaries  of  the  property,  the  effect  of  the  street  upon  it, 
and  all  matters  which  increased  or  diminished  its  value  were 
considered  and  allowed  their  proper  influence.  They  sustain 
the  same  relation  to  the  purchase  of  a  tract  of  land  by  the 
acre  as  to  a  purchase  of  it  for  a  gross  sum.  In  either  case 
they  are  elements  which  enter  into  and  affect  the  price  to  be 
paid  for  it.  A  sale,  by  the  acre,  of  a  tract  of  land  having  one 
of  its  boundaries  in  the  center  of  a  public  street  is  not  unusual, 
nor  is  there  anything  in  it  to  reasonably  lead  to  a  belief  that 
injustice  will  be  done  by  the  enforcement  of  the  contract  ac- 
cording to  its  terms.  In  such  case  the  acreage  njust  be  ascer- 
tained by  a  survey  in  accordance  with  the  boundaries  called 
for,  and  the  fair  and  just  conclusion  is,  that  in  fixing  the 
price  per  acre,  the  public  easement  and  other  matters  affect- 
ing the  value  of  the  property  received  such  consideration  as 
they  were  entitled  to.  It  follows  from  these  views  that  the 
learned  court  below  erred  in  refusing  judgment  for  the  amount 
of  the  appellants' claim. 

The  judgment  is  reversed,  and  it  is  ordered  that  the  record 
be  remitted  to  the  court  below,  with  direction  to  enter  judg- 
ment against  the  defendant  for  such  sum  as  to  right  and  jus- 
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tice  may  belong,  unless  other  legal  or  equitable  cause  be  shown 
why  such  judgment  should  not  be  entered. 


Boundaries  —  Highways  ob  Streets  as.  —  When  the  owner  of  a  piece 
of  land  coDTeys  a  portion  of  it  by  a  deed  which  bonnds  the  land  conveyed  by 
a  street,  the  presumption  is,  that  the  conveyance  carries  the  fee  to  the  center 
of  the  street:  if  otter  of  Ladue,  118  N.  Y.  213;  Warhritton  v.  DemoreU,  12« 
Ind.  34G;  Florida  etc.  R'y  Co.  v.  Brown,  23  Fla.  104;  Silvey  v.  McCool,  86 
(>a.  1;  Tliormenv.  McCormick,  136  111.  135;  Low  v.  Tibbetts,  72  Me.  92;  39 
Am.  Rep.  303,  and  extended  note;  Kneeland  v.  Van  Valkenburgh,  46  Wi«. 
434;  32  Am.  Rep.  719,  and  note;  Salter  v.  Jonas,  39  N.  J.  L.  469;  23  Am. 
Rep.  229,  and  note;  Weisbrod  v.  Chicago  etc.  B'y  Co.,  18  Wis.  35;  86  Am. 
Dec.  743,  and  note;  Hinchman  v.  Palerson  etc.  R.  R.  Co.,  17  N.  J.  Eq.  75; 
86  Am.  Dec.  252,  and  note;  Cox  v.  Freedley,  33  Pa.  St.  124;  75  Am.  Dec. 
584,  and  note  with  cases  collected;  Witter  v.  Harvey,  1  McOord,  67;  10  Am. 
Dec.  650.  The  grant  of  land  bounded  by  a  highway  carries  the  fee  to  the 
center  of  th^  way,  if  the  title  of  the  grantor  extends  so  far:  Palmer  r. 
Dougherty,  33  Me.  502;  54  Am.  Dec.  636,  and  note.  Where  the  original 
owner  of  land  platted  it  into  streets  and  lots,  and  laid  out  a  street  on 
the  margin,  wholly  on  his  own  land,  and  next  to  unplatted  lands  of  a 
stranger,  a  conveyance  of  lots  bounded  on  such  street  carries  the  fee  to  the 
whole  street:  Matter  of  Rohbins,  34  Minn.  99;  57  Am.  Rep.  40.  The  fee  in 
a  street  passes  by  a  conveyance  of  lots  boun  led  thereon,  so  far  as  it  fronts 
the  lots:  Livingston  v.  Mayor,  8  Wend.  85;  22  Am.  Dec.  622,  and  note. 
Where  the  grantor  owns  the  fee  of  the  soil  of  the  whole  highway,  the  pre- 
sumption is,  that  a  conveyance  of  his  laud  bounded  thereby  will  carry  the 
the  fee  to  the  whole  highway:  Haberman  v.  Baker,  128  N.  Y.  253.  But  a 
deed  of  a  lot  bounded  by  stones  "on  the  side  of  the  road,"  and  answering 
the  call  for  quantity  without  the  road,  does  not  convey  to  the  centre  of  the 
road:  Peubody  Heights  Co.  v.  Sadtler,  63  Md.  533;  52  Am.  Rep.  519,  and  note. 
A  grantor's  title  will  not  be  limited  to  the  edge  tff  a  public  street,  unless 
there  is  an  express  exception  in  the  deed  to  that  efiFect,  or  some  clear  decla- 
ration  or  certain  and  immemorial  usage:  Paul  v.  Carver,  26  Pa.  St.  223;  67 
Am.  Dec.  413,  and  note.  A  deed  does  not  carry  title  to  the  center  of  the 
street,  where  it  calls  specifically  for  the  side  of  the  street:  Sibley  v.  Holden, 
10  Pick.  249;  20  Am.  Dec.  521,  and  note.  See  a.lao  Smith  v.  Slocomb,  9  Gray, 
36;  69  Am.  Deo.  274,  and  note. 


Mechanics  and  Traders  Bank  v.  Seitz. 

[100  Pennsylvania  State,  632.] 
Banks  and  Banking  —  Duty  of  Bank  to  Apply  Deposit  to  Payment  of 
Note.  —  When  a  bank  becomes  the  holder  of  a  note  for  value  in  the  or- 
dinary course  of  business,  and  before  maturity,  it  takes  it  relieved  of 
equities  existing  between  the  original  parties,  and  may  recover  on  its 
title  as  holder.  While  it  may  appropriate  funds  in  its  hands  belonging 
to  any  previous  party  to  the  note  to  its  payment,  when  payment  is  not 
made  at  the  time  and  place  named,  yet  it  is  not  bound  to  do  so,  ezcepk 
as  to  the  maker. 
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Banks  awd  Banking  —  Duty  of  Bank  to  Apply  Makwr's  Dbposit  to 
Payment  of  Notb.  — When  a  bank  is  the  bona  Jide  holder  of  a  not* 
at  its  maturity,  and  also  holds  funds  of  the  maker,  it  is  bound  to  con* 
aider  the  interests  of  the  indorsers  or  sureties,  and  to  apply  such  funds 
to  the  payment  of  the  note.  If  it  allows  the  maker  to  withdraw  his 
funds  after  protest,  causing  the  indorsers  to  lose  thereby,  it  is  liable  to 
them. 

Banks  and  Banking  —  Dcty  to  Apply  Deposit  to  Payment  of  Note. 
—  When  a  bank  is  the  holder  of  an  indorsed  note  at  maturity,  the 
maker  cannot  require  the  bank  to  apply  the  iudorser's  funds °oa  deposit 
to  its  payment,  nor  complain  if  the  bank  refuses  to  do  so. 

Banks  and  Banking  —  Application  of  Indorsee's  Deposit  as  Payment 
OF  Note.  —  When  a  bank  becomes  the  holder  of  an  indorsed  note,  ac- 
quired before  maturity,  for  value,  and  without  any  notice  of  equities,  and 
its  clerk  charges  the  note  to  the  account  of  the  indorser  upon  its  ma> 
turity  and  protest,  but  afterwards,  by  direction  of  the  bank  cashier, 
corrects  this,  by  entry  of  a  credit,  so  as  to  make  the  indig'ser'a  account 
stand  as  before,  the  act  of  the  clerk  in  so  charging  up  the  note  is  not 
a  payment  divesting  the  title  of  the  bank,  nor  is  the  subsequent  entry 
of  the  credit  so  made  a  new  purchase  of  the  note  after  protest,  and  sub* 
ject  to  the  equities  between  the  original  parties  to  it,  but  the  bank  may 
still  recover  on  the  note  against  the  maker. 

Russell  C.  Stewart,  for  the  appellants. 

Charles  F.  Walter,  for  the  appellees. 

Williams,  J.  The  defendants  are  brewers  in  the  city  of 
Easton.  In  February,  1890,  they  bought  from  the  New  Pro- 
cess Ice  and  Refrigerating  Company  a  refrigerating-machina 
for  use  in  their  business.  In  the  following  June,  they  gave  in 
part  payment  for  the  machine  their  negotiable  note  for  fifteen 
hundred  dollars,  payable  at  the  First  National  Bank  of  Easton 
at  ninety  days.  The  company  transferred  this  note,  a  day  or 
two  after  it  was  given,  to  its  president,  J.  J.  Hayes,  in  consid- 
eration of  his  payment  of  bills,  then  maturing,  to  an  amount 
equal  to  or  greater  than  the  note.  He  soon  after  indorsed  the 
note  to  the  plaintiffs'  bank,  which  discounted  it,  placing  the 
proceeds  to  his  credit.  The  bank  thus  became  the  owner  of 
the  note  in  the  usual  course  of  business,  for  full  value,  before 
maturity,  and  without  notice  of  any  equities  between  the 
maker  and  the  payee,  if  any  such  existed.  Wiien  it  fell  due 
it  was  sent  to  the  bank  at  which  it  was  payable  for  collection. 
It  was  not  paid,  and  was  returned  to  the  holder  duly  pro- 
tested. Upon  this  state  of  facts,  the  maker,  the  payee,  and 
the  inderser  were  severally  liable  to  the  bank,  and  were  liable 
to  each  other  in  the  order-in  which  their  names  stood  as  par- 
ties to  the  instrument. 


June,  1892.]     Mechanics  and  Traders  Bank  v.  Seitz.      855 

Hayes  kept  an  account  at  the  bank,  and  when  the  note  was 
returned  protested,  the  balance  in  his  favor  was  sufficient  to 
cover  the  amount  due  upon  it.  A  clerk,  in  accordance  with 
what  he  considered  a  business  habit,  charged  the  note  up  to 
Hayes's  account  on  the  books  of  the  bank;  but  when  this  fact 
came  to  the  notice  of  the  cashier,  he  told  the  clerk  that  this 
was  not  as  they  intended,  and  directed  him  to  correct  his  act, 
by  crediting  Hayes  with  the  same  amount,  so  as  to  leave  his 
account  to  stand  as  before. 

The  bank  then  brought  this  suit  against  the  makers.  They 
allege  they  have  a  defense  against  the  payee;  and  to  deprive 
the  plaintiflF  of  its  position  as  a  holder  in  due  course  of  busi- 
ness and  before  maturity,  they  contend  that  it  was  the  duty 
of  the  bank  to  charge  up  the  note  against  the  balance  due  to 
Hayes,  and  that  the  existence  of  this  balance  was  payment 
in  law. 

They  further  contend  that,  at  all  events,  the  act  of  the  clerk 
in  charging  up  the  note  was  payment  in  fact,  that  divested  the 
title  of  the  bank;  and  that  the  subsequent  credit,  made  under 
the  direction  of  the  cashier,  is  not  to  be  treated  as  the  correc- 
tion of  a  mistake,  but  a  new  purchase  of  the  note,  made  after 
protest,  and  subject  to  the  duty  to  inquire,  which  the  law  im- 
poses on  the  purchaser  of  overdue  and  dishonored  paper. 

It  is  practically  conceded,  and  it  is  clear  upon  the  facts  as 
they  are  presented  to  us,  that  unless  the  defendants'  theory 
can  be  sustained,  they  cannot  defend  successfully  in  this  case. 
The  bank,  if  a  holder  for  value  in  the  ordinary  course  of  busi- 
ness before  maturity,  is  not  subject  to  the  equities  growing  out 
of  the  sale  of  the  refrigerating-machine,  and  must  recover  on 
its  title  as  the  holder.  We  come,  then,  to  inquire  what  was 
the  duty  of  the  bank  in  regard  to  the  deposit  standing  to  the 
credit  of  Hayes.  The  general  rule  is  well  settled,  that  while 
the  bank  may  appropriate  funds  in  its  hands  belonging  to  any 
previous  party  to  the  note,  to  the  payment  of  it,  when  payment 
is  not  made  at  the  time  and  place  named,  yet  it  is  not  bound 
to  do  so.  The  note  may  be  treated  as,  in  effect,  an  order  or 
check  authorizing  the  bank  to  apply  the  deposit  to  the  pay- 
ment, but  the  deposit  is  not  payment  in  law.  Even  as  between 
the  bank  and  the  maker,  the  bank  is  not  bound  to  make  the 
application,  but  may  take  the  risk  of  its  ability  to  collect  from 
him  and  allow  him  to  withdraw  his  deposit:  Morse  on  Banks 
and  Banking,  559.     But  where  the  bank  holds  funds  of  the 
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maker  when  the  note  matures,  it  is  bound  to  consider  the  in- 
terests of  the  indorsers  or  sureties,  and  if  it  allows  the  maker 
to  withdraw  his  funds  after  protest,  and  the  indorsers  are 
losers  thereby,  the  bank  is  liable  to  them:  Commercial  Nat. 
Bank  v.  FTenniger,  105  Pa.  St.  496;  German  Nat.  Bank  v.  Fore- 
man,  138  Pa.  St.  474;  21  Am.  St.  Rep.  908.  The  reason  of 
this  rule  is,  that  the  maker  is  the  principal  debtor,  and  liable 
to  all  the  indorsers,  whose  undertaking  is  to  pay  if  he  does 
not.  If  the  holder  surrenders  the  money  or  securities  of  the 
maker,  he  parts  with  that  in  which  all  who  have  a  right  to 
look  to  the  maker  for  indemnity  have  a  definite  interest;  and 
if  his  act  inflicts  loss  on  them,  he  must  stand,  as  to  the  money 
or  securities  surrendered,  in  the  place  of  the  maker.  As  the 
maker  is  liable  to  the  indorser,  it  is  very  plain  that  he  cannot 
require  the  bank  to  appropriate  the  indorser's  funds  to  the 
paynient  of  his  own  note,  nor  complain  if  the  bank  refuses  to 
do  so.  He  has  no  business  with  the  state  of  accounts  between 
the  indorser  and  the  bank;  but  it  is  his  duty  to  relieve  the 
indorser  by  the  payment  of  the  note  in  accordance  with  its 
terms. 

Nor  was  there  any  payment  in  fact  in  this  case.  The  in- 
dorser did  not  authorize  the  application  of  his  deposit  to  this 
note,  but  insisted  that  the  bank  should  proceed  against  the 
makers.  The  bank  agreed  to  this.  The  unauthorized  charge 
made  by  the  clerk  was  at  once  corrected  by  the  cashier;  the 
deposit  of  the  indorser  was  left  subject  to  his  check,  and  the 
bank  by  this  action  called  on  the  makers  to  make  good  their 
promise  to  pay.     We  see  no  reason  why  they  should  not. 

The  first,  second,  third,  and  fourth  assignments  of  error  are 
sustained,  also  the  tenth,  eleventh,  twelth,  and  thirteenth. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarded.  

Banks  —  Duty  of  Bank  to  Apply  Deposft  to  Payment  of  Notb. — 
Where  a  bank  is  the  holder  of  a  note  payable  at  the  bank,  and  at  its  matu- 
rity the  maker  has  a  cash  deposit  in  the  bank  suflBcient  to  pay  it,  not  specially 
applicable  to  any  particular  purpose,  the  bank  is  bound  to  charge  the  amount 
of  the  note  against  the  deposit:  German  Nat.  Bank  v.  Foreman,  13S  Pa.  St. 
474;  21  Am.  St.  Rep.  908,  and  note.  When  an  insolvent  debtor,  who  as* 
signs  for  the  benefit  of  his  croditors,  is  indebted  to  a  bank  in  which  he  haa 
money  on  deposit,  the  bank  may  apply  the  deposit  to  the  debt,  though  the 
debt  had  not  matured  at  the  time  ot  the  assignment:  Kentucky  Flour  Co.  V. 
Merchants  Nat.  Bank,  90  Ky.  225.  In  an  action  against  a  bank  to  recover 
money  of  a  depositor,  which  (vas  applied  by  the  bank  in  payment  of  certain 
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notes,  the  defense  of  a  banker'8  lien  cannot  be  raised,  if  the  notes  had  not 
oome  to  maturity,  and  the  defease  was  not  made  ia  the  pleading:  Gardner  v. 
First  Nat.  Bank,  10  Mont  149.  When  a  promissory  note,  negotiable  and 
payable  at  a  bank,  is  sent  to  the  bank  properly  indorsed  for  collection,  it  can 
pay  the  note  out  of  the  general  funds  of  the  maker,  and  charge  his  account 
with  the  amount:  Bedford  Bank  v.  Acoam,  i  ?5  Ind.  584;  21  Am.  St.  Rep. 
258,  and  note  with  cases  collected  discussing  this  aubject.  See  also  iSAtp> 
man  r.  Bank,  126  N.  Y.  318;  22  Am.  St  Rep.  821,  and  note. 
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RuoHS  V.  Athens. 

[91  TXKNESSBE,  70.] 

ICtrviaiPAL  Bonds  —  Void  Charteb.  —  A  corporation  h»Tiag  no  legal  ex> 
iatence  haa  no  legal  power  to  issue  boads  or  obligations  of  a  binding 
character,  though  it  is  acting  as  a  municipal  corporation  and  in  the 
apparent  exercise  of  legal  corporate  power.  This  mla  does  not  apply  to 
mnnicipal  corporations  whose  organization  ia  irregular  merely;  but  if 
the  constitution  or  a  statute  declares  that  certain  acts  done  or  omissions 
occurring  in  an  effort  to  organize  such  corporation  shall  render  roid  the 
Attempt  to  organize  it,  the  court  will  not  disregard  such  prohibition 
at  the  instance  of  a  creditor  deceived  by  the  appearance  of  a  legal  or- 
ganization. 

OWNIOKS  OT  AN  Appellatb  Coxtrt,  OF  What  Conolusivb.  —  The  eflfect  of 
an  opinion  must  be  determined  from  examining  it,  and  aacertaining 
therefrom  what  the  court  had  agreed  to  upon  consultation.  The  court 
ooncurs  in  and  is  bound  by  the  opinion  as  it  appears,  and  not  by  any. 
thing  outside  of  it,  and  its  effect  cannot  be  limited  by  looking  into  the 
record  and  showing  that  there  were  other  and  different  facta  upon  which 
the  court  might  have  acted  and  founded  its  judgment. 

Dewitt,  Thomas,  and  Dewitt,  and  Pritchard,  SiteVf  and 
Thomas,  for  the  plaintiff  in  error. 

Robeson  and  Qaston,  P.  B.  Mayfield,  and  Burkett,  Mansfield, 
and  Turley,  for  the  defendant  in  error. 

Snodqrass,  J.  Complainant  brings  this  suit  to  recover  of 
defendant,  alleged  to  be  an  incorporated  town  of  this  state,  the 
amount  now  due  him  upon  certain  interest-bearing  bonds  is- 
sued by  defendant  on  October  1,  1888.  There  were  twenty- 
two  of  these  bonds,  of  the  denomination  of  one  thousand 
dollars  each,  payable  to  bearer  October  1,  1908,  with  interest 
at  six  per  cent,  payable  semi-annually,  evidenced  by  coupons 
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attached.  They  were  issued  to  the  Nashville  and  Tellica 
Railroad  Company  in  consideration  for  stock  subscribed  by 
defendant.  The  bonds  were  purchased  by  complainant,  who 
is  a  bona  fide  holder,  and  they  were  regularly  issued,  and  un- 
der proper  legislative  authority,  and  are  valid  and  binding 
obligations  of  defendant,  if  defendant  is  a  legally  incorporated 
city,  or  if,  as  between  itself  and  complainant,  it  cannot  rel}' 
on  the  defense  of  non-corporate  existence  now  interposed. 

At  the  time  of  the  issuance  of  said  bonds,  and  for  some 
years  prior  thereto,  it  was  acting  as  a  corporation.  As  such 
it  issued  the  bonds  through  its  proper  officers,  and  under  its 
corporate  seal,  with  such  recitations  as  were  proper,  and 
showed  the  legality  of  the  bonds  in  case  they  were  issued  by 
the  corporation  duly  organized. 

It  did  assume  a  legal  existence  as  a  municipal  corporation, 
and  legal  power  as  such  to  issue  the  bonds.  Legislative 
power  thus  assumed  existed  to  issue  the  bonds,  if  it  were  a 
corporation,  and  the  first  question  is,  Was  it  a  corporation 
legally,  as  well  as  in  fact,  organized? 

It  appears  that  the  town  of  Athens  was  originally  incorpo- 
rated by  the  county  court  of  McMinn  County,  in  the  year  1860, 
under  code,  sections  1349  et  seq.,  but  that  that  organization  of 
the  corporation  was  superseded  by  the  organization  of  the  town 
as  a  municipal  corporation  under  the  act  of  1869-70,  chapter 
69,  sections  39  et  seq.,  pages  500  et  seq.;  that  the  act  of  1869- 
70  was  repealed  by  the  act  of  1879,  chapter  255,  page  296, 
and  said  repeal  was  accepted  and  acquiesced  in;  that  the 
town  was  without  municipal  organization  or  government  un- 
til June  or  July,  1881,  when  an  attempt  was  made  to  organize 
said  town  into  a  municipal  corporation  under  the  act  of  March 
25,  1877  (Acts  1877,  c.  121,  amending  Acts  1875,  c.  92), 
which  attempt  was  void  because  the  certificate  of  the  sheriff 
holding  the  election  was  not  indorsed  on  the  application  and 
registered  with  it,  as  required  by  section  8  of  the  act  of  1877, 
chapter  121, 

This  was  the  defense  set  up  by  defendants,  the  last  board 
of  mayor  and  aldermen  of  the  town,  averring,  in  consequence, 
that  all  acts  under  such  attempted  incorporation  were  void, 
together  with  further  plea  that  they  had  resigned,  and  their 
resignations  had  been  accepted  before  the  filing  of  complain- 
ant's bill. 

We  state  the  above  facts  respecting  the  incorporation  and 
repeals,  and  efiFort  to  reorganize  and  failure,  because,  without 
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il  iborating  the  propoa'tions  or  debating  the  questions  involved 
in  the  statement,  we  liold  them  to  be  settled  as  stated,  and 
time  forbids  that  we  should  attempt  the  detailed  answer  to 
the  able  and  elaborate  arguments  of  complainant's  counsel  to 
the  contrary  which  these  arguments  so  well  merit. 

It  is  sufficient  to  say  that  it  has  been  settled  that  the  act 
of  1879  repealed  the  charter  of  1870,  and  this  did  not  revive 
tho  incorporation  of  1860:    Burk  v.  State^  5  Lea,  349. 

It  is  said,  this  case  should  not  be  followed;  that  it  was  upon 
&n  agreed  statement  of  facts;  and  even  if  correct  thereon,  is 
erroneous  on  the  real  facts.  It  does  not  appear  to  be  on  an 
agreed  statement  of  facts,  and  we  cannot  look  outside  the 
opinion  to  determine  that  question.  What  appears  in  an 
opinion  is  the  matter  submitted  to  the  court  and  agreed  to  in 
consultation,  and  not  that  which  might  have  existed  and  not 
been  submitted.  The  court  concurs  in  an  opinion  as  it  ap- 
pears, and  is  bound  by  it,  and  not  by  anything  outside  of  or 
beyond  it.  The  record  cannot  be  looked  to  to  correct  or 
change  it.  But  besides,  the  opinion  deals  with  the  question 
of  effect  of  repealing  statutes  which  could  not  have  appeared 
dififerently  to  the  court  tlien  and  now. 

In  this  opinion  a  litigation  fairly  involving  the  very  ques- 
tions now  in  issue  was  discussed  and  disposed  of.  It  is  con- 
clusive, and  we  have  no  disposition  to  review  it. 

Here  the  repealing  act  of  1879  was  held  valid,  but  in  this 
case  it  is  again  assailed  as  void  under  section  17  of  article  2 
of  the  constitution,  providing  that  "acts  which  repeal,  revive, 
or  amend  former  laws  shall  recite  in  their  caption,  or  other- 
wise, the  title  or  substance  of  the  law  repealed,  revived,  or 
amended." 

The  act  is  not  open  to  this  objectiou.  It  doea,  in  its  caption, 
recite  the  title  of  the  act  repealed. 

It  is  not  necessary  to  pursue  the  argument  of  complainant's 
counsel  that  this  repealing  act  is  an  exception  because  the 
title  of  the  act  repealed  conveyed  no  idea  of  the  purpose  of 
the  last  act.  The  act,  by  reference  to  that  repealed,  when  the 
latter  was  read,  did  show  its  purpose.  It  would  mislead  no 
one  who  read  the  act  referred  to. 

The  to'.vn  of  Athens  was  therefore  not  incorporated  when 
it  made  an  effort  to  organize  under  the  act  of  1877.  That 
effort  failed,  for  the  reason  that  the  certificate  of  the  sheriff 
holding  the  election  was  not  indorsed  on  the  application  for 
charter  and  registered  with  it.    The   charter  was   therefore 
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void  by  express  provision  of  the  statute:  Acts  1877,  c.  121^ 
sec.  8,  p.  146;  Hooper  v.  Rhea,  MS.,  Knoxville,  1885, 

It  consequently  follows  that  the  town  of  Athens  was  not  a 
legally  incorporated  town  when  it  issued  the  bonds  in  ques- 
tion. This  brings  us  to  the  most  serious  question  in  the  case: 
whether  the  defendant  can  now  rely  on  the  defense  of  no  cor- 
l>orate  existence,  having  acted  as  a  corporation  and  issued  the 
bonds  while  in  apparent  exercise  of  legal  corporate  power. 
This  is  a  question  of  much  difficulty.  There  is  a  line  of  most 
respecfahle  cases  on  the  negative  of  the  proposition  stated, 
but  in  none  of  them  is  the  question  determined  that  a  corpo- 
ration attempting  to  organize  under  a  general  law  which  de- 
clares that  the  charter  shall  be  void  for  non-compliance  with 
special  provisions  thereof  shall  be  held,  by  estoppel  or  other- 
wise, to  be  a  corporation.  But  whatever  may  be  the  rule  held 
elsewhere,  it  is  settled  here,  in  cases  most  maturely  considered, 
that  a  body  or  corporation  having  no  legal  existence  has  no 
legal  power  to  issue  bonds  or  obligations  of  a  binding  char- 
acter, and  that  such  body  or  corporation  does  not  obtain  a  de 
facto  status  so  as  to  require  a  direct  proceeding  by  the  state 
to  avoid  its  existence  or  its  acts.  In  the  two  opinions  in 
Hooper  v.  Rhea,  already  referred  to,  the  last  proposition  is 
settled,  and  the  first  is  determined  in  certain  cases  in  this 
state,  cited  and  approved  in  case  of  Norton  v.  Shelby  County ^ 
118  U.  S.  425. 

The  rule  here  established,  and  which  met  the  approval  of 
that  court  in  that  case,  was,  that  want  of  power  to  issue  in- 
volved want  of  legal  creation  of  the  body  which  did  issue  the 
bonds,  and  that  if  there  was  no  de  jure  office  created  which 
could  be  filled,  there  could  be  no  de  facto  officer  filling  it;  if 
there  was  no  de  jure  comoration,  it  could  have  no  de  facto 
representation.  This  is  a  sound  view,  and  we  reassert  it  as 
correct. 

Such  a  rule  would  not,  of  course,  apply  to  irregularly  organ- 
ized corporations,  or  those  which  obtained  such  validity  by 
special  grant  of  the  state  or  compliance  with  general  law  as 
to  be  merely  voidable  organizations,  and  such  as  the  state,  by 
direct  proceeding,  could  alone  dissolve;  but  where  the  consti- 
tution or  the  statute  provides  that  acts  done  or  omissions  oo- 
curring  in  effort  to  organize  a  municipal  corporation  shall 
render  the  attempt  to  organize  and  the  charter  invalid,  and  of 
no  force  whatever,  it  is  not  left  to  the  court  to  disregard  this 
statutory  or  constitutional    prohibition  at  the  instance  of  a 
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creditor  deceived  by  the  appearance  of  an  organization.  It 
was  his  duty  to  ascertain,  —  1.  Is  there  a  legal  corporation? 
and  2.  Has  it  power  to  issue  the  bonds  proposed  to  be 
«old.  He  must,  at  his  peril,  determine  both  questions  for 
himself. 

The  decree  is  affirmed,  with  cost. 


Municipal  Bonds. — This  subject  is  extensively  treated  in  the  notes  to 
De  Voss  V.  City  of  Birhmond,  98  Am.  Dec.  664-G91,  and  Deminj  v.  Inhahitants 
of  HoUon,  18  Am.  Rep.  259-269.  A  purchaser  of  municipal  bonds  is  bound 
by  the  law  under  which  they  are  issued,  and  the  law  informs  him  that  the 
bonds  impose  no  obligation,  unless  issued  according  to  the  law:  Diamond  v. 
Lawrence  County,  37  Pa.  St.  353;  78  Am.  Dec.  429;  Aurora  v.  West,  22  Ind. 
88;  85  Am.  Dec.  413;  KaJin  v.  Board  of  Supervisors,  79  Cal.  388.  Municipal 
bonds  issued  in  excess  of  the  number  and  amount  authorized  by  law  are  void: 
Suiro  V.  Pettit,  74  Cal.  332;  5  Am.  St.  Rep.  442.  See  also,  aa  to  power  of 
tnuii'cipal  corporation  to  set  up  plea  of  ultra  vires  in  regard  to  the  issue  of 
negotiable  paper,  Clark  v.  Des  Moines,  19  Iowa,  199;  87  Am.  Deo.  423;  Bisaell 
V.  Kankakee,  64  111.  249;  16  Am.  Rep.  554. 


O'Bryan  v.  Glenn. 

[91  Tbnhesseb,  106.] 
ASSIOKKB  FOR  THK  BENEFIT  OF  CeEDITOIW  IRREVOCABLY  ElKCTS  to  treat  the 

assignment  as  void  if  he  files  an  attachment  bill  against  the  assignor 
alleging  the  assignment  to  be  fraudulent  and  void,  although  his  "ction 
was  prompted  by  the  mistaken  advice  of  his  attorney  respecting  the 
validity  of  the  assignment.  It  is  not  material  that  no  loss  or  injury 
occurred  to  any  one  from  the  proceeding  taken  by  the  assignor  in  hos- 
tility to  the  assignment. 

Hughes  and  Hatcher,   and  Figuers  and   Padgett^   for  the 

plaintiffs. 

George  P.  Frierson,  for  the  defendants. 

Lea,  J.  On  June  29,  1891,  the  Glenn  Brothers,  merchants 
and  residents  of  Maury  County,  made  a  special  assignment 
of  their  stock  to  J.  W.  and  C.  A.  Lee,  for  the  purpose  of  secur- 
ing, in  the  order  named,  the  following  indebtedness:  1.  A 
debt  of  $350  to  C.  A.  Lee;  2.  A  debt  of  $565  to  O'Bryan 
Brotliers;  and  lastly,  a  debt  of  $371  to  the  Connell-Hall-Mc- 
Lester  Company.  On  the  same  day  the  deed  was  filed  for 
registration.  The  trustees  were  given  power  to  take  immedi- 
ate possession  of  said  stock  of  goods,  to  sell  the  same  at  once, 
and  appropriate  the  proceeds  to  the  payment  of  costs,  then  to 
the  debts  named,  in  the  order  indicated. 
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On  the  day  after  the  deed  was  filed  for  registration,  J.  W. 
and  C.  A.  Lee,  who  reside  in  Williamson  County,  came  to 
Columbia  to  examine  into  the  matter.  They  went  to  the  re- 
gister's office,  procured  the  deed,  or  a  copy  thereof,  and  carried 
it  home  with  them.  While  in  Columbia,  C.  A.  Lee  asked  the 
opinion  of  a  lawyer  in  regard  to  the  trust  deed,  who  told  him 
there  was  nothing  for  him  to  do  but  to  accept  the  trust,  qualify, 
and  execute  the  same.  Two  days  afterward,  the  Lees  went  to 
Franklin,  as  C.  A.  Lee  says,  to  seek  advice  in  regard  to  his 
duties,  liabilities,  and  rights  under  the  deed.  Upon  reaching 
Franklin,  they  showed  the  deed  to  a  bank  cashier  and  a  gro- 
cery merchant,  who  advised  them  that  the  deed  was  worth- 
less, and  advised  them  to  consult  an  attorney.  They  did  so, 
and  he  advised  them  the  deed  was  invalid,  and  void,  as  con- 
travening the  general  assignment  statute.  Thereupon,  at  the 
instance  of  the  attorney,  an  attachment  bill  was  drafted,  in 
which  it  was  alleged  that  the  deed  was  made  to  defraud  the 
creditors  of  the  Glenns,  and  especially  the  complainant  C.  A. 
Lee,  and  asking  that  the  deed  be  declared  fraudulent  and 
void,  and  the  property  therein  conveyed  be  attached,  sold,  and 
applied  to  the  payment  of  the  indebtedness  of  the  Glenns  to 
complainants. 

The  bill  was  sworn  to,  and  C.  A.  Lee  boarded  the  train  and 
went  to  Pulaski,  and  obtained  from  the  chancellor  a  fiat  for 
an  attachn)ent.  He  returned  to  Columbia,  and  on  July  3d  he 
filed  the  bill  in  the  office  of  the  clerk  and  master,  and  there- 
upon an  attachment  was  issued  and  placed  in  the  hands  of 
the  sheriff,  and  the  stock  of  goods  conveyed  in  the  assignment 
to  the  trustees,  J.  W.  and  C.  A.  Lee,  was  levied  on  by  the 
sheriff.  After  this  they  again  consulted  an  attorney  at  Co- 
lumbia, who  advised  them  that  the  deed  of  assignment  waB 
valid,  and  then,  on  July  9th,  they  dismissed  the  attachment 
bill.  Afterward,  they  gave  bond  as  trustees,  and  were  pro- 
ceeding to  close  the  trust,  when  the  bill  was  filed  in  this  case 
against  them  and  the  Glenn  Brothers,  by  O'Bryan  Brothers 
and  the  assignee  of  the  Connell-Hall-McLester  Company,  the 
two  other  creditors  named  in  the  assignment,  to  have  a  re- 
ceiver appointed,  and  to  exclude  C.  A.  Lee  from  any  benefit 
under  the  trust,  as  he  had  nspudiated  the  same,  alleging  that 
tlie  filing  of  the  attachment  bill  was  an  election  to  renouuo* 
the  trust. 

The  Lees  answered,  and  admitted  the  facts  above  set  forth, 
but  insisted  that   they  filed  the  attachment  bill  under  the 


864  O'Bryan  v.  Glenn.  [Tenn. 

advice  of  an  attorney,  and  alleged  and  proved  that  there  was 
no  loss  or  injury  of  any  kind  to  the  property  attached  from 
the  date  of  attachment  to  the  dismissal  of  the  bill. 

Upon  the  hearing,  the  learned  chancellor  held  that  there 
being  no  loss  or  injury  to  the  property,  and  as  complainants 
suffered  no  loss  or  injury  to  their  rights  or  interest  in  the  prem- 
ises, that  defendants,  J.  W.  and  C.  A.  Lee,  did  not,  by  the  fil- 
ing of  their  attachment  bill,  lose  their  right  to  act  as  trustees 
and  to  execute  the  trust,  and  that  the  defendant  C.  A.  Lee 
did  not  thereby  forfeit  or  lose  his  rights  under  said  deed,  and 
complainants'  bill  was  dismissed. 

The  action  of  the  court  was  erroneous.  The  defendants 
could  elect  to  take  under  the  assignment,  or  they  might 
renounce  the  same  and  attack  the  assignment,  but  a  creditor 
cannot  be  permitted  to  assail  and  claim  under  an  assignment. 
It  has  been  held  by  this  court,  and  it  is  sustained  by  all  the 
authorities,  that  ^ny  distinct  and  unequivocal  act  of  renun- 
ciation of  the  benefits  of  a  deed  by  any  of  the  creditors  in- 
tended to  be  benefited  will  operate  against  any  further  claims 
under  the  deed:  Farquharson  v.  McDonald,  2  Heisk.  419. 

They  elected  to  renounce  and  repudiate  the  benefits  of  the 
assignment  when  they  filed  the  attachment  bill  alleging  that 
the  assignment  was  fraudulent  and  void:  Terry  v.  Munger, 
121  N.  Y.  167;  18  Am.  St.  Rep.  803.  But  it  is  insisted  that 
the  attachment  bill  was  filed  by  the  defendants  under  a  mis- 
taken view  of  the  law  by  an  attorney.  This  can  make  no 
difference.  The  Lees  were  acquainted  with  all  the  facts  in  the 
case,  and  that  they  were  wrongfully  advised  cannot,  of  itself, 
destroy  or  render  nugatory  their  renunciation  of  the  benefits 
under  the  assignment:  Bell  v.  Steel,  2  Humph.  148. 

It  is  further  insisted  that  complainants  in  this  case  suffered 
no  loss  or  injury  to  their  rights  or  interest  by  the  filing  of  the 
attachment  bill  and  the  attaching  of  the  assigned  property, 
and  therefore  that  they  are  not  estopped  to  assert  their  righte 
under  the  deed  of  assignment.  Bigelowon  Estoppel,  6th  ed., 
673,  says:  "The  election,  if  made  with  knowledge  of  the 
facts,  is  in  itself  binding;  it  cannot  be  withdrawn  without  due 
consent,  although  it  may  not  have  been  acted  upon  by  another 
by  any  change  of  position."  Herman,  in  his  work  on  estop- 
pel, ed.  1886,  p.  1177,  says:  "One  entitled  to  a  benefit  under 
an  instrument,  whether  it  be  a  will  or  any  contract,  if  he 
claims  the  benefits  of  such  instrument,  he  must  abandon  every 
right  the  assertion  whereof  would  defeat  even  partially  the 
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provisions  of  the  instrument.  A  party  cannot  occupy  incon- 
sistent positions,  but  will  be  confined  to  his  election."  In  Louis' 
ville  etc.  Co.  v.  Nashville  etc.  Co.,  2  Swan,  282,  it  is  said:  "In 
case  of  election,  the  rule  is,  if  a  per.son  determines  his  election, 
it  sliall  be  forever  determined." 

The  question  is.  Has  an  election  been  made  by  a  direct  and 
unequivocal  act?  If  so,  he  must  stand  by  it,  and  his  future 
action  cannot  be  changed  by  the  fact  that  others  were  not 
injured;  and  therefore  it  was  wholly  immaterial  whether  any 
loss  or  injury  was  sustained  by  complainants  between  the 
filing  of  the  attachment  bill  and  its  dismissal. 

The  result  is,  that  the  decree  of  the  court  dismissing  com- 
plainants' bill  is  reversed,  and  this  cause  will  be  remanded 
for  the  purpose  of  having  said  trust  executed  under  the  direc- 
tions of  the  court,  in  accordance  with  this  opinion.  The  de- 
fendants, J.  W.  and  C.  A.  Lee,  will  pay  the  cost  of  this  court 
and  of  the  court  below.  

Eleotion  bbtwben  Remedies,  when  Irrevocabls:  S«a  note  to  Fowler 
T.  Bowery  Sav,  Bank,  10  Am.  St.  Rep.  487-494.  Creditor  cannot  claim  under 
Msigiiment  for  benefit  of  creditors,  after  resisting  the  assignment  by  setting  up 
a  claim  antagonistic  to  it:  Ewing  v.  Cook,  85  Tenn.  332;  4  Am.  St.  Rep.  76Si 
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[91  Tbnnessbb,  161.] 

Parent  and  Child.  —  CoNTRAcr  Signed  by  a  Minor  and  hbe  Father, 
respecting  wages  to  be  earned  by  her,  is,  in  law,  the  contract  of  the  father, 
and  therefore  cannot  be  avoided  or  disaffirmed  by  her.  Hence,  if  sach 
contract  stipuhvtes  that  the  wages  shall  be  paid  to  her,  but  that  if  she 
leaves  the  employment  without  first  giving  two  weeks' notice,  or  fails  to 
work  faithfully  during  the  period  of  two  weeks  after  giving  notice  of 
the  intention  to  leave,  then  that  a  sum  specified  shall  be  forfeited  to  her 
employer  as  liquidated  damages,  and  may  be  deducted  from  wages  due, 
such  stipulation  is  valid  and  enforceable. 

Damaoes,  Contracjt  for  Liquidated,  when  Sustainable.  —  A  sudden 
breaking  off  of  a  contract  for  services  by  either  party  involves  such  dif- 
ficulties concerning  the  actual  loss  as  renders  a  reasonable  agreement 
for  stipulated  damages  appropriate  and  valid.  Therefore,  if  a  contract 
for  services  stipulates  that  if  the  employee  shall  leave  the  service  with- 
out giving  two  weeks'  previous  notice  of  his  intention  so  to  do,  he  shall 
forfeit  a  specified  sum,  which  may  be  deducted  from  wages  due  him, 
such  stipulation  is  valid,  especially  if  the  circumstances  and  nature  of 
the  employment  are  such  that  it  will  be  difficult  to  calculate  with  anj 
certainty  the  actual  loss  resulting  from  abandoning  th*  MoploymMll 
without  previous  notice. 
▲m.  St.  Kbf..  Vol.  XXX.  —66 
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DAHAaES.  — The  Right  of  an  Employer  to  Deduct  a  Sum  Specified  as 
Liquidated  Damages  from  the  wages  of  an  employee,  who  leaves  the 
service  without  fir^t  giving  previous  notice  of  his  intention  to  do  so,  M 
stipulated  in  a  contract  of  employment,  cannot  be  defeated  by  the  em- 
ployee  returning  on  the  next  day  after  quitting  work,  and  offering  to 
work  out  her  notice. 

Dickinson  and  Frazer^  for  the  plaintiff. 
E.  J.  Wickware,  for  the  defendant. 

Lurton;  J.  Minnie  James,  a  minor,  was  an  employee  of 
the  appellant,  a  corporation  engaged  in  the  manufacture  of 
cotton  goods.  The  contract  of  employment  was  in  writing, 
and  was  with  the  minor  and  her  father.  By  one  of  the  pro- 
visions of  this  contract  it  was  stipulated  that  the  employee 
should  give  two  weeks'  notice  of  her  intention  to  quit.  It  is 
further  provided  that  in  case  she  should  leave  without  giving 
two  weeks'  notice,  "or  fail  or  refuse  to  faithfully  work  during  a 
period  of  two  weeks  after  giving  notice  ot  an  intention  to  leave, 
....  then  it  is  hereby  agreed  that  the  amount  stated  below 
for  the  class  to  which  I  may  belong  is  agreed  upon  as  liquidated 
damages  due  said  Tennessee  Manufacturing  Company  at  the 
time  of  my  failure  to  comply  with  the  terms  of  this  contract,  to 
compensate  it  for  all  damages,  both  actual  and  exemplary,  and 
all  loss  arising  from  my  failure  to  carry  out  the  terms  of  this 
agreement;  and  it  is  further  agreed  upon,  that  said  amount 
applicable  to  the  class  of  employees  to  which  I  may  belong 
shall  be  deducted  from  any  sum  which  may  be  due  me  by  said 
company,  whether  on  account  of  services  rendered,  or  other- 
wise." 

The  class  to  which  appellee  belonged  was  that  of  those  re- 
ceiving fifty  cents  per  day  and  under  one  dollar.  The  dam- 
ages stipulated  for  this  class  was  ten  dollars.  At  the  foot  of 
this  agreement,  which  was  signed  by  appellee,  was  this  fur- 
ther agreement,  signed  by  her  father:  "  The  foregoing  agree- 
ment has  been  read  by  me,  and,  fully  understanding  the 
same,  it  is  also  agreed  to  by  me  as  binding  both  me  and  my 
daughter,  Minnie  James,  who  is  legally  disqualified  from 
making  this  contract,  to  all  its  terms  and  conditions.  I 
agree  further,  that  said  Minnie  James  is  hereby  authorized 
to  receive  the  wages  of  said  work,  and  that  all  sums  paid 
to  said  employee  are  to  be  accepted  as  fully  discharging  all 
liability,  to  the  full  amount  so  paid,  and  said  wages  are  to 
be  subject  to  all  the  conditions  of  this  contract  as  though 
Bald  employee  was  legally  empowered  to  act  in  person." 
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Appellee  gave  notice  of  her  intention  to  leave,  and  there- 
after worked  ten  days,  but  at  the  end  of  that  time  quit  with- 
out any  excuse.  At  the  time  she  quit,  there  was  due  her 
twenty  days'  wages,  including  the  ten  days  after  her  notice. 

If  the  stipulation  as  to  damages  is  invalid,  then  the  com- 
pany is  due  her  ten  dollars;  if  valid,  then  nothing  is  due  her. 
Upon  quitting,  she  brought  suit,  by  her  father  as  next  friend, 
upon  a  quantum  meruit.  The  contract  has  been  set  up  as  a 
defense  to  her  suit. 

The  circuit  judge,  being  of  opinion  that  the  contract  was 
invalid,  as  being  one  with  a  minor,  who  had  a  legal  right  to 
repudiate  same,  gave  judgment  for  the  plaintiff.  In  this  we 
think  his  honor  erred.  If  the  contract  had  been  alone  with 
the  minor,  she  might  undoubtedly  repudiate  it,  and  recover 
upon  a  quantum  meruit.  The  law  would  give  the  infant  the 
privilege  of  judging  whether  such  a  contract  was  beneficial  or 
not,  and  of  avoiding  it  if  she  elected  to  do  so,  and  recovering 
the  value  of  her  services  as  if  she  worked  without  any  con- 
tract: 10  Am.  &  Eng,  Ency.  of  Law,  tit.  Infant. 

But  this  contract  was  in  law  with  the  father,  who  agreed 
that  the  wages,  in  law  due  to  him,  might  be  paid  over  to  his 
child,  "  subject  to  all  the  conditions  of  this  contract."  The 
wages  of  a  minor,  peculiar  circumstances  out  of  the  way,  are 
due  to  the  father.  This  springs  from  his  legal  duty  to  sup- 
port and  educate  his  child.  He  may  permit  the  minor  to 
take  and  use  his  own  earnings.  This  is  called  emancipation, 
and  emancipation  will  be  a  defense  to  the  father's  suit  for  the 
minor's  wages.  It  may  be  express  or  implied,  entire  or  par- 
tial. It  may  be  conditional.  It  may  be  in  writing,  or  oral; 
for  the  whole  minority,  or  for  a  shorter  term;  as  to  a  part  of 
the  child's  wages,  or  as  to  the  whole.  Emancipation  will  not 
enlarge  the  minor's  capacity  to  contract;  it  simply  precludes 
the  father  from  asserting  his  claim  to  the  wages  of  his  child: 
Bishop  on  Contracts,  sec.  898. 

If  one  employ  a  minor  with  notice  of  the  non-emancipation 
of  the  infant,  it  will  be  no  defense  to  the  father's  suit  for  the 
wages  that  the  child  has  received  them.  On  the  other  hand, 
payment  to  the  father  will  be  no  defense  to  the  minor's  suit, 
if  the  employer  knew  of  the  fact  of  emancipation.  These 
principles  of  the  common  law  are  well  settled,  and  have  not 
been  affected  by  statute:  Cloud  v.  Hamilton,  11  Humph.  106; 
53  Am.  Dec.  778. 

The  cases  in  America  are  collected  in  a  note  to  Wilson  j. 
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MeMittan,  62  Ga.  16;  35  Am.  Rep.  117.  In  view  of  these 
principles,  we  must  construe  the  contract  of  the  father  as  an 
emancipation,  subject  to  the  conditions  as  to  damages  in  casa 
his  cliild  shall  quit  without  cause  and  without  the  stipulated 
notice.  It  is  as  much  as  if  he  had  said:  "My  child  is  a 
minor.  As  such,  I  am  entitled  to  her  wages.  I  am  willing 
that  she  shall  work  in  your  mill,  and  that  the  wages  she  may 
earn  shall  be  paid  to  her.  -I  agree  that  she  shall  comply  with 
this  contract,  and  if  slie  does  not,  then  the  wages  legally  due 
me  shall  be  detained  by  you  to  the  extent  provided  in  the 
contract  I  make  for  her;  and  only  such  wages  paid  to  her  as 
I  would  be  entitled  to  receive  if  the  contract  were  exclusively 
with  me."  This  was  a  conditional  emancipation,  under  a  spe- 
cial contract  made  by  and  with  the  father  for  himself  and  his 
child.  Iler  emancipation  was  partial.  The  father,  having  a 
legal  right  to  her  entire  wages,  has  stipulated  that  none  shall 
be  paid  her  beyond  the  sum  due  under  this  agreement  with 
him.  If  this  contract  is  binding  on  him,  the  minor  cannot 
recover  beyond  its  limits.  If  the  contract  is  invalid  as  to 
him,  as  stipulating  for  a  penalty,  then  it  will  not  be  in  the 
way  of  plaintiff's  suit. 

We  agree  with  the  circuit  judge  in  holding  that  this  con- 
tract does  not  fall  within  the  case  of  Schrimpf  v.  Tennessee 
Mfg.  Co.,  86  Tenn.  219;  6  Am.  St.  Rep.  832.  That  case  con- 
cerned a  contract  construed  as  stipulating  for  a  penalty  in 
case  of  a  breach.  It  vyas  held  not  to  be  an  agreement  for 
liquidated  damages,  because  the  forfeiture  covered  all  the 
wages  due  at  time  of  breach,  regardless  of  amount  due,  and 
regardless  as  to  whether  the  arrearages  were  the  consequence 
of  the  default  of  the  company.  It  was  a  contract  harsh  and 
unconscionable.  It  preserved  no  proportion  between  sum  for- 
feited and  the  actual  damages,  and  put  all  employees  upon 
same  footing,  whether  much  or  little  was  earned,  much  or  little 
due,  when  breach  occurred.  The  damages  were  to  be  all  that 
was  due  in  any  case.  To  one,  this  might  have  been  the  wages 
of  months;  to  another,  the  earnings  of  but  a  day.  But  in 
that  case  Chief  Justice  Turney  quoted  and  indorsed  the  lan- 
guage of  Campbell,  J.,  in  Richardson  v.  Woehler,  26  Mich.  90, 
where  he  said:  "We  have  no  difficulty  in  holding  that  the 
injury  caused  by  the  sudden  breaking  off  of  a  contract  of  ser- 
vice by  either  party  involves  such  difficulties  concerning  the 
actual  loss  as  to  render  a  reasonable  agreement  for  stipulated 
damages  appropriate.     If  a  fixed  sura,  or  a  maximum  within 
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"whicli  wages  unpaid  and  accruing  since  the  last  pay-day 
might  be  forfeited,  should  be  agreed  on,  and  shall  not  be  un- 
reasonable, or  an  oppressive  exaction,  there  would  seem  to  be 
no  legal  objection  to  the  stipulation,  if  both  parties  are  equally 
and  justly  protected." 

Applying  these  principles  to  the  case  for  judgment,  we 
have  no  difficulty  in  holding  that  the  stipulation  here  is  for 
liquidated  damages,  and  not  for  a  penalty,  and  that  the  con- 
tract is  neither  unreasonable  nor  oppressive.  "  The  tendency 
and  preference  of  the  law  is  to  regard  stated  sums  as  a  pen- 
alty, because  actual  damages  can  then  be  recovered,  and  the 
recovery  limited  to  such  damages.  This  tendency  and  pref- 
erence, however,  does  not  exist  where  the  actual  damages 
cannot  be  ascertained  by  any  standard.  A  stipulation  to 
liquidate  damages  in  such  cases  is  considered  favorably":  1 
Sutherland  on  Damages,  490. 

This  contract  of  employment  on  its  face  affords  no  data  by 
which  the  actual  damages  likely  to  result  from  its  non-observ- 
ance can  with  any  certainty  be  ascertained.  Such  a  circum- 
stance has  been  regarded  as  justifying  the  courts  in  holding 
the  sum  stipulated  as  liquidated  damages. 

The  plaintiff  in  error  was  a  cotton-mill,  having  in  its  em- 
ployment hundreds  of  hands.  The  work  is  divided  into 
many  departments.  Tlie  raw  material  is  handled  by  one 
eet  of  hands,  and  put  in  condition  for  another,  and  the  second 
department  still  further  advances  its  manufacture;  and  bo 
on  through  successive  stages  of  progress.  The  evidence  shows 
t;hat  each  department  is  dependent  upon  that  immediately 
below  it.  Now,  if  the  operatives  of  one  department  quit,  or 
their  work  is  delayed,  its  effect  is  felt  in  all,  to  a  greater  or  less 
degree.  It  is  also  shown  that  it  is  not  always  easy  to  replace 
an  operative  at  once,  and  that  the  unexpected  quitting  of  even 
one  hand  will,  to  some  extent,  affect  the  results  throughout 
the  mill.  Yet  the  evidence  shows  that  it  would  be  impossi- 
ble to  calculate  with  any  certainty  the  precise,  actual  loss 
due  to  an  unexpected  breach  of  an  employee's  engagement; 
though  it  is  shown  that  there  are  some  departments  of  work 
where  the  quitting  of  a  small  number  of  hands,  without  no- 
tice, would  stop  the  entire  mill,  and  tlirow  other  hundreds  out 
of  employment.  In  this  day  of  great  factories,  and  the  con- 
eequent  division  of  labor  into  separate  departments,  a  degree 
of  interdependence  among  employees  exists,  which  they  ought, 
and  do,  recognize,  and  which  makes  the  obligation  of  each  to 
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the  whole,  and  to  the  coinraon  employer,  all  the  more  impor- 
tant. The  case  is  one,  then,  where  the  certainty  of  some 
damage,  and  the  uncertainty  of  means  and  standards  by 
which  the  actual  damage  can  be  ascertained,  requires  the 
courts  to  uphold  the  contract  as  one  for  liquidated  damages, 
and  not  as  providing  for  a  penalty.  The  sum  fixed  is  cer- 
tain. It  is  proportioned  to  the  earning  capacity  of  the  em- 
ployee, and  hence  presumably  with  regard  to  the  particular 
results  of  a  breach  in  each  department. 

There  is  no  hardship  in  the  agreement  requiring  two  weeks' 
notice.  If  the  operative  leaves  for  good  cause,  the  contract 
would  not  apply.  If  able  to  work,  the  pay  continues  until 
notice  has  been  worked  out.  That  she  returned  the  next 
day  after  quitting,  and  offered  to  work  out  her  notice,  is  no 
compliance.  The  mischief  had  been  done.  She  had  vol- 
untarily, and  without  pretense  of  excuse,  or  asking  to  be 
.released,  gone  off,  and  left  her  work  standing,  and  endeav- 
ored to  get  others  to  go  with  her.  The  damages  had  accrued, 
and,  under  the  facts  of  this  case,  appellant  was  not  bound  to 
restore  her. 

Reverse.     Judgment  here  for  plaintiff  in  error. 


OONTRACTS  FOR  SERVICES  OF  MINORS:  See  a  general  discussion  of  the  sub- 
ject in  the  monographic  note  to  Ci-aig  v.  Van  Bebber,  18  Am.  St.  Rep.  619- 
625. 

Damages,  What  are  Deemed  to  be  Liquidated. — Whether  a  sum 
constitutes  liquidated  damages,  or  a  penalty,  is  a  question  of  construction,  ar- 
rived at  by  considering  whether  the  agreement  contains  one  or  several  stipu- 
lations, whether  such  stipulations  vary  in  importance,  whether  the  damages 
are  in  their  nature  certain  or  uncertain,  or  difficult  of  definite  ascertainment, 
or  whether,  where  the  injurj'  is  certain,  the  sum  fixed  upon  is  proportionable 
or  disproportionate  to  such  injury,  and  the  actual  claim  which  grows  out  of 
it:  Foley  v.  McKeejan,  4  Iowa,  1;  66  Am.  Dec.  107.  A  stipulation  for  liqui- 
dated damages  will  be  enforced  where  it  is  manifest  that  ascertaining  the 
actual  damages  would  be  difficult,  and  the  parties  agreed  on  the  amount 
named  for  the  purpose  of  avoiding  the  expense  and  difficulty  of  doing  so: 
Cothealv.  Talmaje,  9  N.  Y.  551;  61  Am.  Dec.  716;  Hamilton  v.  Overton,  8 
Blackf.  206;  38  Am.  Dec.  136;  Studnhakerv.  White,  31  Ind.  211;  99  Am.  Deo. 
628;  unless  the  sum  fixed  is  greatly  disproportionate  to  either  the  actual 
or  presumed  damage,  showing  that  one  side  was  the  victim  of  oppression: 
Morse  v.  Rathburn,  42  Mo.  594;  97  Am.  Dec.  359;  Ward  v.  Hiidnon  River 
B.  Co.,  125  N.  Y.  2.30;  Clementa  v.  Schuyler  etc.  Ry  Co.,  1.32  Pa.  St.  445. 

Master  and  Servant  —  Aguekments  to  Forfeit  Wages.  — In  PoUsvitte 
Iron  etc.  Co.  v.  Qooil,  116  Pa.  Sb.  385,  2  Am.  St.  Rep.  614,  an  agreement  by  an 
employee  to  forfeit  all  that  was  due  to  him  at  the  time  of  leaving,  if  he  did 
not  give  fourteen  days'  notice,  was  held  valid  and  enforceable.  But  such  an 
Agreement,  by  a  minor  acting  for  himself,  would  uoti  be  enforceable,  and  the 
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damages  occasioned  by  his  leaving  withoat  notice  could  not  be  deducted  from 
the  amount  he  would  otherwise  be  entitled  to  reoeire:  Derocher  v,  ConCinsn- 
tal  MUls,  58  Me.  217;  4  Am.  Rep.  236. 


Eailroad  V.  Dibs. 

[91  Tknnbssbe,  177.] 

Railboad  Corporatioks  EiTQAaBD  IS  Carrtino  Live-stock  cannot,  bjeon^ 
tract,  exempt  themselves  from  liability  for  their  own  negligence. 

Railroad  Corporations  —  Shipper,  when  not  Estopped  by  his  Contraot. 
—  Agreement,  in  a  contract  for  the  shipment  of  live-stock,  that  the 
shipper  has  examined  and  found  in  good  order  the  cars  provided  for 
transportation  of  his  stock,  and  accepts  the  same,  and  agrees  that  they 
are  suitable  and  sufficient,  does  not  estop  him  from  proving  that  such 
stock  was  injured  by  a  defect  in  one  of  the  cars,  nor  from  recovering 
damages  sustained  from  such  defect. 

Railroad  Corporations  Using  Cars  ov  Other  Corporations.  —  Carriuh 
cannot  Escape  Responsibility  by  carrying  its  freight  in  cars  furnished 
bj'  or  owned  by  another  corporation. 

Railroad  Corporations  Shipping  Stock  in  "Palace  Horsb-oar,"  pro- 
cured from  another  corporation  at  the  request  of  the  shipper,  is  never- 
theless liable  for  any  injury  resulting  to  stock  from  a  defect  in  such 
car. 

Baxter  Smithy  for  the  plaintiff. 
Stokea  and  Stokes,  for  the  defendant. 

LuBTON,  J.  Mr.  Dies  shipped  from  Nashville  a  car-load  of 
live-stock,  destined  to  San  Antonio,  Texas.  The  shipment 
was  upon  special  terras,  contained  in  a  printed  live-stock  con- 
tract. One  of  the  stipulations  in  this  contract  was  in  these 
words:  "And  it  is  further  understood  and  agreed  that  said 
party  of  the  second  part  has  examined  and  found  in  good 
order  the  car  or  cars  provided  by  the  said  party  of  the  first 
part  for  the  transportation  of  said  animals,  and  hereby  ac- 
cepts the  same,  and  agrees  that  they  are,  as  thus  provided, 
suitable  and  sufficient  for  said  purpose." 

There  was  evidence  tending  to  show  that  a  stallion  shipped 
under  this  contract  sustained  injuries,  due  to  a  defect  in  the 
car,  from  which  it  died.  There  was  a  jury,  and  verdict  for 
plaintiff. 

The  court  was  asked  to  charge,  in  reference  to  the  provisions 
above  quoted,  "  that  the  live-stock  contract  that  was  read  in 
evidence  having  been  signed  and  held  by  plaintiff,  and  he 
having  acted  under  it,  and  that  by  one  of  the  terms  of  it 
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the  plaintiff  acknowledges  that  the  car  in  which  the  stock 

was  shipped  was  safe  and  sufficient,  he  is  now  estopped  from 
alleging  that  it  was  unsafe  and  unsuitable." 

This  was  refused.  This  was  not  error.  Railway  com- 
panies are  common  carriers  of  live-stock,  and  incur  the  same 
liability  as  carriers  of  other  property,  subject  only  to  the  limi- 
tation tiiat  they  are  excused  if  the  loss  is  attributable  to  the 
intrinsic  qualities  or  nature  of  the  animal.  Bat  it  is  equilly 
as  well  settled  that  they  may  limit  this  common-law  liability 
as  insurers  by  a  special  contract,  on  sufficient  consideration, 
provided  such  exemption  shall  not  operate  to  exempt  them 
from  the  consequences  of  their  own  negligence.  The  duty  of 
a  common  carrier  of  freight  is  to  furnish  cars  suitable  and 
safe.  Any  failure  in  this  regard  which  could  have  been 
avoided  by  due  care  is  negligence. 

If  this  agreement  to  accept  this  car  as  safe  and  suitable  is 
to  be  construed  as  estopping  the  shipper  from  relying  upon 
the  fact  that  it  was  not  safe  or  in  repair,  then  the  effect  of 
the  contract  would  be  to  release  the  carrier  from  the  conse- 
quence of  its  own  negligence  in  furnishing  an  unsafe  vehicle. 

If  a  shipper  can  conclude  himself  by  his  agreement  as  to 
the  car  in  which  his  freight  was  shipped,  he  could,  for  the 
same  reasons,  agree  as  to  the  suitableness  and  safety  of  the 
road-way,  engines,  etc.  Such  a  contract  would  be  invalid,  as 
operating  to  cast  upon  the  shipper  the  duty  of  inspecting  and 
determining  the  safety  and  sufficiency  of  the  means  the  car- 
rier has  provided  for  the  discharge  of  his  public  duties.  Its 
necessary  effect  would  be  to  release  it  from  liability  for  its 
own  negligence  in  failing  to  provide  safe  and  suitable  vehicles. 
The  effect  of  this  agreement  as  evidence  of  the  condition  of 
the  car,  the  defect  relied  on  being  quite  an  obvious  one,  if  it 
exi.«;ted  at  all,  was  fully  covered  by  the  charge  as  delivered; 
and  the  charge  in  this  respect  is  not  objected  to. 

The  court  was  further  requested  to  charge  "  that  if  the 
proof  shows  that  the  plaintiff  was  unwilling  to  accept  an  ordi- 
nary freight-car,  such  as  the  defendant  could  furnish,  to  ship 
his  stock  in,  and  that  he  had  Mr.  Champe  to  procure  a  palace 
horse-car  for  that  purpose  from  a  different  company,  he  (plain- 
tiff) paying  that  company  for  the  use  of  its  car,  that  then,  and 
in  that  case,  it  was  the  duty  of  the  plaintiff,  or  of  the  company 
from  which  he  obtained  the  car,  to  inspect  it  and  see  that  it 
was  safe  and  sufficient  for  the  purpose  of  shipping  his  stock 
in,  and  it  was  no  part  of  defendant's  duty  to  do  so." 
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This  was  refused.  The  evidence  shows  that  Mr.  Dies  did 
procure  the  agent  of  the  railway  company  to  get  for  his  use  a 
car  known  as  an  "Arms  Palace  Horse-car."  This  car  was 
owned  by  an  independent  company,  who  were  paid  for  its  use 
by  Mr.  Dies.  It  was  brought  to  Nashville,  and  there  loaded 
with  this  stock,  and  then  put  in  the  train  of  the  Louisville 
and  Nashville  company,  who  had  contracted  for  the  carriage 
of  this  stock.  The  place  of  such  cars  in  modern  transporta- 
tion is  well  described  by  Mr.  Champe,  the  agent  of  the  railway 
company,  through  whom  Mr.  Dies  contracted  for  its  use.  He 
Bays:  "It  is  quite  an  advantage  to  defendant  to  use  the  said 
palace  cars,  and  a  great  deal  of  stock  is  shipped  that  way;  the 
defendant  railway  company  procuring  for  the  shipper  such 
cars.  These  palace  stock-cars  occupy  to  the  shipment  of 
stock  the  same  place  that  palace  sleeping-cars  do  to  passen- 
gers traveling  over  our  road." 

The  carrier  cannot  escape  responsibility  by  carrying  its 
freight  in  cars  furnished  by  or  owned  by  another  company. 
It  was  a  common  carrier  with  respect  to  this  shipment,  and  it 
was  a  matter  of  no  importance  who  owned  or  furnished  or 
paid  for  the  particular  car  into  which  this  stock  had  been 
loaded.  This  has  been  thoroughly  well  settled  with  respect 
to  its  liability  to  passengers. 

In  the  case  of  Pennsylvania  Co.  v.  Roy^  102  U.  S.  452,  the 
passenger  was  injured  by  reason  of  a  defect  in  a  Pullman  pal- 
ace car  in  which  he  was  riding.  Although  the  car  belonged 
to  the  Pullman  company,  and  was  in  the  immediate  control 
of  its  own  agents  and  employees,  yet  the  supreme  court  of  the 
United  States  was  unanimously  of  opinion  that  this  car  being 
a  part  of  the  train  under  the  control  of  the  railway  company 
made  the  latter  liable  for  any  defect  in  the  car  whereby  one 
of  its  passengers  was  injured. 

So  in  the  case  of  Louisville  etc.  Wy  Co.  v.  Katzenberger,  16 
Lea,  380,  57  Am.  Rep.  232,  the  railway  company  was  held 
liable  for  the  loss,  by  a  passenger,  of  his  hand-baggage  while 
riding  in  a  sleeping-car  under  the  special  care  of  the  servants 
of  an  independent  sleeping-car  company;  that  the  car  made 
a  part  of  the  train  of  the  railway  company  fixed  its  responsi- 
bility as  a  carrier.  The  rule  applicable  to  the  carriage  of  pas- 
aengers  in  the  cars  of  an  independent  company  applies  with 
full  force  to  the  carriage  of  stock  in  special  cars  owned  by  an 
independent  company. 

There  was  no  error  in  refusing  to  charge  as  requested.     The 
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other  errors  assigned  have  been  examined;  none  of  them  are 
well  taken. 
Judgment  affirmed.  

Ck>MMO»  CARtiiERS,  THEIR  PowER  TO  Ltmit  THEIR  LIABILITY;  See,  gen- 
erally, the  notes  to  HoUister  v.  Noiclen,  32  Am.  Dec.  468-470;  CoU  v.  Good- 
win,  32  Am.  Dea  495-507;  Kansas  City  etc.  R.  R.  Co.  v.  Rodehmigh,  5  Am. 
St.  Rep.  719-729.  As  to  their  power  to  limit  the  amount  of  their  liability, 
in  case  of  loss,  to  a  sum  less  than  the  amount  of  the  injury  sustained,  see 
extended  note  to  Chicago  etc  R'y  Co.  v.  Chapman,  23  Am.  St.  Rep.  593-598. 
As  to  their  power  to  limit  their  liability  to  persons  injured  while  riding  on 
free  passes,  see  notes  to  Perkins  v.  New  York  Cent.  R.  R.  Co.,  82  Am.  Dec. 
290-295,  and  Bissell  v.  New  York  Cent.  R.  R.  Co.,  82  Am.  Dec.  379,  380.  The 
rule  almost  universally  received  is,  that  the  carrier  cannot,  by  any  sort  of 
stipulation,  exempt  himself  from  the  consequences  of  his  negligence.  The 
following  are  the  cases  reported  so  far  in  the  American  State  Reports  which 
recognize  this  as  the  accepted  rule:  McFadden  v.  Missouri  Pac.  R'y  Co.,  92  Mo. 
343;  1  Am.  St.  Rep.  721;  Merchants'  Dispatch  etc.  Co.  v.  Bloch,  86  Tenn.  392; 
6  Am.  St.  Rep.  847;  Pennsylcania  R.  R.  Co.  t.  Raiordon,  119  Pa.  St.  577;  4 
Am.  St.  Rep.  670}  Missouri  Pac.  R'y  Co.  v.  Ivy,  71  Tex.  409;  10  Am.  St  Rep. 
758;  Alabama  etc.  R.  R.  Co.  v.  Thomas,  89  Ala.  294;  18  Am.  St,  Rep.  119;  Wit- 
ting V.  St:  Louis  etc.  R'y  Co.,  101  Mo.  631;  20  Am.  St.  Rep.  636;  Chicago  etc. 
R'y  Co.  V.  Chapman,  133  111.  96;  23  Am.  St.  Rep.  587.  The  modification  of 
the  general  rule  allowing  carriers  to  limit  their  liability  to  an  amount  stated 
in  a  written  receipt  or  special  contract  in  the  event  of  loss  or  injury  to  the 
goodb  through  his  ordinary  negligence  is  illustrated  in  Pacific  Exp.  Co.  v. 
Foley,  46  Kan.  457;  26  Am.  St.  Rep.  107.  Unless,  however,  there  is  proof 
that  a  lower  rate  of  freight  was  given  on  account  of  the  limitation  placed 
upon  the  value  of  the  property,  a  contract  limiting  the  damages  recoverable 
will  not  control,  where  negligence  is  shown:  Adams  Exp.  Co.  v.  Harris,  120 
Ind.  73;  16  Am,  St.  Rep.  315. 

Railroad  Companies,  their  Duties  and  Liabilities  as  Oarriers  o» 
Live-stock:  See  extended  note  to  Clarke  v.  Roc/iester  etc.  R.  R.  Co.,  62  Am. 
Dec.  208-217.  A  railroad  company  undertaking  to  carry  live  animals  for 
hire  is  bound  to  provide  safe  and  suitable  cars:  Peters  v.  New  Orleans  etc. 
R.  R.  Co.,  16  La.  Ann.  222;  79  Am.  Dec.  578;  Smith  v.  New  Haven  etc  R.  R. 
Co.,  12  Allen,  531;  90  Am.  Dec.  166.  A  doctrine  similar  to  that  of  Penn- 
tylvania  Co.  v.  Roy,  102  U.  S.  451,  cited  by  the  court  in  the  principal  case, 
was  adopted  in  Railroad  Co.  v.  Walrath,  38  Ohio  St.  461,  43  Am.  Rep.  433, 
in  which  it  was  held  that  a  railway  passenger  traveling  in  the  coach  of  a 
sleeping-car  company  may  properly  assume,  in  the  absence  of  notice  to  the 
contrary,  that  the  whole  train  is  under  one  management,  and  that  where  he 
■astains  injury  by  the  negligence  of  the  sleeping-car  company,  he  may  main* 
tain  an  action  againat  the  railroad  company. 
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Simmons  v,  Leonard. 

[91  TENNESaEE,  183.] 

Will,  Execdtion  and  ArrESXATioNr  of.  —  It  ia  not  necessary  that  »  snb. 
scribing  witness  should  see  the  testator  sign  the  will,  nor  that  he  should 
subscribe  it  in  the  presence  of  the  other  witness. 

A  Will  must  be  Sdbscribed  by  at  Least  Two  Disimterestsd  Witnesse.s. 

Wills  —  Witness  Unable  to  Write.  —  Attestation  of  a  Will  by  a  Sdb- 
BCRiBiNQ  Witness  must  bk  either  by  signing  his  name  or  by  making  hi» 
mark,  when  his  name  is  written  by  another  for  him.  It  is  not  sufficient 
that  his  name  was  written  by  another  for  him,  though  at  his  request  and 
in  his  presence,  if  he  did  not  make  his  mark  thereto. 

Wills  —  Witness's  Name  Sionbd  fob  Him  by  Inoomfbtbnt  Person.  — 
One  competent  to  be  a  subscribing  witness  to  a  will  cannot  perform  thd 
act  of  subscription  by  another,  who  is  legally  incompetent  to  be  a  wit- 
ness. Hence,  if  the  name  of  a  witness  ia  subscribed  by  a  devisee,  such 
subscription  ia  void. 

Wills  —  A  Subscribinq  Witness  must  be  Able  to  Identify  the  Will.  — 
Hence,  if  he  did  not  see  it  nor  hear  it  read,  nor  impress  hia  name  upon 
it,  nor  make  any  other  mark  by  which,  if  remembered,  he  might  recog- 
nize it,  there  can  be  no  valid  subscription.  It  ia  not  sufficient  that  the 
will  be  identified  by  a  person,  other  than  the  witness,  from  some  mark 
which  such  other  person  placed  upon  it. 

The  Will  must  be  Signed  by  the  Testator  before  there  can  be  any  valid 
attestation  or  subscription,  but  it  need  not  be  signed  in  the  presence- 
of  either  witness,  nor  need  either  actually  see  the  testator's  signature. 
It  ia  sufficient  that  the  will  be  produced,  signed  by  the  testator,  and- in 
■uch  a  way  that  his  signature  may  be  seen  by  the  witnesses,  and  that  he 
request  them  to  witness  it  as  his  will. 

W.  W.  Walker,  P.  0.  Smithson,  and  W.  N.  Cowden,  for  tho 
plaintiflF. 

Jones  and  Murray y  J.  IT.  Lewis,  Z.  W.  Ewing,  W.  Leonardy 
and  L.  A.  Thompson,  for  the  defendant. 

Caldwell,  J.  This  is  a  contested  will  case.  In  February,. 
1877,  Miss  Margaret  Simmons,  who  was  both  old  and  illiter- 
ate, died  at  her  residence,  in  Marshall  County,  leaving  a  val- 
uable tractof  land  and  some  personalty.  In  March  following, 
a  certain  paper  writing,  alleged  to  be  her  last  will  and  testa- 
ment, and  making  disposition  of  her  entire  estate,  was  admitted 
to  probate,  in  common  form,  in  the  county  court  of  that  county. 
Dr.  John  M.  Leonard,  the  principal  devisee,  was  qualified  as 
executor  at  the  same  time. 

In  July,  1887,  D.  P.  Simmons,  a  brother  of  the  deceased,  and 
other  relatives,  filed  a  bill  in  the  chancery  court,  alleging  that 
the  said  instrument  was  not  her  last  will  and  testameui,  and 
seeking  an  account  with  the  executor. 


^76  Simmons  v.  Leonard.  [Tenn. 

In  pursuance  of  the  direction  of  the  chancellor  in  interlocu- 
tory order,  complainants  sought  to  make  up  and  try  an  issue 
of  devisavit  vel  non  in  the  circuit  court;  but' the  circuit  jud^e 
refused  to  take  jurisdiction,  because  of  the  pendency  of  tlie 
suit  in  the  chancery  court. 

On  appeal  in  error,  this  court  deciied  (89  Tenn.  622)  that 
the  circuit  court  alone  had  jurisdiction  to  try  an  issue  of  devi- 
savit  vel  non,  and  thereupon  remanded  the  case. 

The  honorable  circuit  judge  thereafter  tried  the  issue  with- 
out a  jury,  and  pronounced  judgment  in  favor  of  the  will. 
Contestants  have  appealed  in  error. 

Our  first  inquiry  shall  be,  whether  or  not  Eleazar  Cochran 
and  W.  F.  McDaniel,  whose  names  appear  on  the  propounded 
instrument  as  those  of  subscribing  witnesses,  make  out  a  case 
of  due  and  formal  execution  under  the  statute.  How  that  is 
can  be  determined  only  by  a  careful  consideration  of  what 
they  say  occurred  at  the  time,  the  certificate  to  which  their 
names  are  attached  being  in  proper  form  and  reciting  all  ne- 
cessary facts. 

McDaniel  testified  that  he  was  notified  by  Dr.  John  M. 
Leonard  that  Margaret  Simmons  wanted  him  to  witness  her 
will;  that  he  afterwards  went  by  Leonard's  house,  and  they 
went  together  to  her  house;  that  she  brought  a  paper  out  on  the 
porch  and  told  him  she  desired  him  to  witness  her  will;  where- 
upon he  then  and  there,  in  her  presence  and  at  her  request, 
signed  his  name  to  the  paper  as  a  subscribing  witness;  that 
he,  at  that  time,  saw  the  names  of  Margaret  Simmons,  the 
testatrix,  and  Eleazar  Cochran,  the  other  subscribing  witness, 
upon  the  paper;  that  no  one  was  then  present  except  the  tes- 
tatrix, Dr.  Leonard,  a  small  negro,  and  witness;  and  finally, 
the  paper  in  contest  being  produced,  the  witness  said  it  was 
the  same  to  which  he  subscribed  his  name,  at  the  time  and 
under  the  circumstances  already  detailed. 

This  witness  shows  himself  to  have  been  competent,  and  by 
his  testimony  makes  a  case  of  due  execution,  so  far  as  one 
subscribing  witness  can  make  it. 

It  was  not  at  afl  necessary  that  he  should  see  the  testatrix 
eign  the  paper,  nor  that  he  should  subscribe  it  in  the  presence 
of  the  otlier  witness;  Logue  v.  Stanton,  5  Sneed,  98;  Rose  v. 
Alleny  1  Cold.  24;  Bartee  v.  Thompson,  8  Baxt.  512;  Beadle  v. 
Alexander,  9  Baxt.  606;  2  Greenleaf  on  Evidence,  sec.  676;  1 
Bandall  and  Talcott's  Jarman  on  Wills,  212,  213;  Dewey  v. 
Dewey,  1  Met.  349;  35  Am.  Dec.  367;  Jauncey  v.  Thome,  2  Barb. 
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Ch.  40;  45  Am.  Dec.  424;  BurweU  v.  Corhin,  1  Rand.  131;  10 
Am.  Dec.  494;  Ela  v.  Edwards,  16  Gray,  92;  Tilden  v.  Tildoiy. 
13  Gray,  110;  Ellis  v.  Smith,  1  Ves.  Jr.  16;  Eelbeck  v.  Grnn- 
berry,  2  Hayw.  282;  2  Am.  Dec.  624;  Johnson  v.  Johnson,  106- 
Ind.  475;  55  Am.  Rep.  762;  4  Kent's  Com.  *516;  Bosser  v. 
Franklin,  6  Gratt.  1;  52  Am.  Dec.  97. 

Cochran,  the  other  subscribing  witness,  died  before  the  trial, 
and  therefore  could  not  be  examined  in  the  presence  of  the 
court;  but  his  deposition,  which  had  been  taken  in  the  chan- 
cery cause,  was  used  as  evidence  in  this  case. 

He  deposed  that  he  was  a  neighbor  of  Margaret  Simmons,, 
deceased;  that  Dr.  John  M.  Leonard  called  on  him  twice,  and 
told  him  she  wanted  him  to  witness  her  will;  that  a  negro 
man,  living  on  her  place,  was  subsequently  sent  for  him,  and 
he  then  went  to  her  house;  that  he  found  her  alone,  and  when 
he  first  got  there  she  told  him  she  wanted  him  "  to  sign  a  will  '^ 
for  her,  though  she  did  not  then  produce  it,  or  say  more  about 
it;  that  Dr.  Leonard  afterward  came  and  "  got  the  will  out  of 
the  bureau,  or  off  the  top  of  it,"  and  then,  at  the  request  of  wit- 
ness, signed  the  name  of  witness  to  it;  that  this  request  was 
made  by  witness  because  he  was  so  nearly  blind  that  he  could 
not  see  well  enough  to  sign  his  own  name;  that  he,  witness, 
did  not  have  the  will  in  his  own  hands,  or  see  the  testatrix 
have  it  in  her  hands  at  any  time;  that  she  did  not  sign  it  in 
his  presence,  and  he  did  not  know  whether  she  signed  it  before 
he  went  to  her  house  or  after  he  left,  if  at  all;  that  he  did  not 
have  the  will  read  or  learn  its  contents. 

His  name,  without  more,  is  attached  to  the  certificate.  It 
i8"Eleazar  Cochran,"  simply,  and  not"Eieazar  x  Coeh- 
ran,"  as  is  usual  when  a  person  unable  to  write  has  another 
sign  his  name  for  him.  There  is  no  mark  or  sign  to  indicate 
that  Cochran  did  not  sign  his  own  name,  though  the  fact  is, 
as  he  states  himself,  that  it  was  written  by  Dr.  Leonard  at 
his  request. 

Clearly,  Cochran  was  not  a  proper  subscribing  witness.  He 
was  competent  in  the  sense  of  being  disinterested,  but  the 
part  he  took  in  the  execution  of  the  alleged  will  did  not  give 
him  the  full  character  and  functions  essential  to  a  subscribing 
witness.  His  evidence  does  not  establish  such  a  subscription 
as  the  law  requires. 

To  constitute  a  valid  will  of  real  estate,  the  instrument  must 
be  subscribed  by  two  witnesses  at  least,  neither  of  whom  is 
interested  in  the  devise:  Miliiken  and  Ventrees's  Code,  sec. 
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BOOS;  Maxwell  v.  Hill,  89*Tenn.  588;  Outhrie  v.  Owen,  2 
Humph.  202;  36  Am.  Dec.  311;  Davis  v.  Davis,  6  Lea,  543. 

The  attempted  subscription  by  Cochran  is  incomplete  be- 
cause his  name,  being  signed  by  another  person,  is  not  accom- 
panied by  some  mark  or  sign  indicating  his  adoption  of  that 
other  person's  act.  This  court  has  gone  no  further  in  liberal 
construction  of  the  word  ''subscribe"  than  to  hold  that  a  person 
whose  name  is  written  by  another,  and  who  makes  his  mark 
thereto,  is  a  good  attesting  witness  to  a  will:  Ford  v.  Ford,  7 
Humph.  96,  97. 

Though  a  mark  so  made  is  held  to  be  a  sufficient  subscrip- 
tion, it  is  never  advisable,  where  it  can  be  avoided,  to  employ 
marksmen  as  witnesses:  1  Jarman  on  Wills,  213. 

It  seems  to  have  been  deemed  sufficient  not  only  because 
the  name  of  the  witness  is  written  by  his  authority,  but  also 
because  in  making  his  mark  he  has  a  share  in  the  writing,  as 
when  another  person  guides  his  hand  and  he  makes  his  own 
signature:  Chase  v.  Kittredge,  11  Allen,  49;  87  Am.  Dec.  694; 
Jesse  V.  Parker,  6  Gratt.  57;  52  Am.  Dec.  102;  Montgomery  v. 
Perkins,  2  Met.  (Ky.)  448;  74  Am.  Dec.  419. 

By  statute,  the  word  "'signature,'  or  subscription,  includes  a 
mark,  the  name  being  written  near  the  mark,  and  witnessed  ": 
Code,  sec.  48. 

There  is  even  a  greater  objection,  if  possible,  to  Cochran  as 
a  subscribing  witness.  Though  not  interested  in  the  devise 
himself.  Dr.  Leonard,  who  wrote  his  name  for  him,  wa3  the 
principal  devisee  under  the  will.  This  made  the  subscription 
utterly  ineffectual.  Cochran,  though  legally  competent  to 
become  a  subscribing  witness,  could  not  effectively  perform 
the  act  of  subscription  through  another  person,  who  was  legally 
incompetent  to  become  such  witness  in  his  own  name  and 
right.  To  permit  the  devisee  to  write  the  name  of  the  sub- 
scribing witness  would  expose  the  will  to  little  less  danger  of 
wrongful  alteration  and  substitution  than  would  exist  if  the 
devisee  himself  were  allowed  to  become  the  witness;  the  same 
evil  consequences  would  follow  in  the  one  case  as  in  the  other. 
If  he  may  sign  the  name  of  one  subscribing  witness,  he  may 
sign  the  name  of  both,  and  in  that  way  become  a  more  poten. 
factor  in  the  execution  and  probate  of  the  will  than  if  he  were 
allowed  to  become  a  subscribing  witness  himself.  He  may 
not,  lawfully,  take  the  matter  so  largely  into  his  own  hands. 
A  proper  construction  of  the  statute  excludes  the  devisee  from 
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the  doing  of  any  act,  even  for  the  subscribing  witness,  which 
is  essential  to  a  valid  subscription. 

Again,  though  indentification  has  always  been  the  main 
reason  for  requiring  subscribing  witnesses  in  the  execution  of 
wills,  Cochran  was  not  asked  to  identify  the  paper  propounded 
in  this  case  as  the  one  he  claims  to  have  witnessed  for  Mar- 
garet Simmons.  Presumably,  he  could  not  have  done  so  if 
asked.  Indeed,  he  shows  affirmatively  that  he  could  not.  He 
made  no  inspection  of  the  instrument  to  which  he  requested 
Dr.  Leonard  to  sign  his  name;  did  not  have  sufficient  eye- 
sight to  inspect  it.  Hence  he  could  not  afterward  recognize 
it  by  its  physical  appearance.  No  name,  mark,  or  sign  did 
he  impress  upon  it  that  subsequent  recognition  might  be  as- 
sured, or  even  rendered  possible.  Nor  was  he  informed  of  its 
contents,  so  that  he  might  thereby  preserve  its  identity  in  his 
memory.  Of  course  it  was  not  essential  that  the  witness 
should  be  informed  of  the  provisions  of  the  will:  Higdon^s 
Will,  6  J.  J.  Marsh.  444;  22  Am.  Dec.  84;  Jauncey  v.  Thorne^ 
2  Barb.  Ch.  40;  45  Am.  Dec.  424;  Ela  v.  Edwards,  16  Gray, 
92;  Tilden  v.  Tilden,  13  Gray,  110;  1  Jarman  on  Wills,  213. 
Yet,  if  the  information  had  been  imparted,  it  might  have 
served  him  as  one  means  of  future  identification. 

It  was  necessary,  however,  that  something  should  occur, 
and  that  he  should  do  some  act  (and  that  according  to  law), 
which,  if  remembered,  would  thereafter  enable  him  to  swear 
to  the  identity  of  the  paper.  If  no  such  thing  occurred,  and 
110  such  act  was  done,  then  there  was  no  valid  subscription. 

We  do  not  hold  that  the  fact  of  due  subscription  can  be 
shown  alone  by  the  subscribing  witness.  On  the  contrary,  it 
is  well  settled  that  such  fact  may  be  established  by  other  per- 
sons, though  his  recollection  fail  him,  or  he  become  openly 
hostile  to  the  will:  Rose  v.  Allen,  1  Cold.  23;  Jones  v.  Arter- 
burn,  11  Humph.  98;  Alexander  v.  Beadle,  7  Cold.  128;  Dewey 
V.  Deioey,  1  Met.  349;  35  Am.  Dec.  367;  Jauncey  v.  Thome,  2 
Barb.  Ch.  40;  45  Am.  Dec.  424. 

But  the  proof  of  other  persons  will  not  suffice,  unless  it,  in 
truth,  shows  that  all  formalities  requisite  to  a  valid  subscrip- 
tion were  observed.  There  is  no  such  proof  of  other  persona 
in  this  case. 

Cochran  states  the  whole  transaction,  so  far  as  he  had  part 
m  it,  without  lapse  of  memory  or  unfriendliness  to  the  cause 
of  proponent;  and  no  one  discloses  any  additional  fact  occur- 
ring at  the  time  he  is  said  to  have  subscribed  the  will. 
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Whether  the  paper  propounded  is  the  same  he  attempted  to 
subscribe,  or  a  different  one,  cannot  possibly  be  determined 
from  the  conipletest  narration  of  all  that  was  then  said  and 
done.  Speaking  alone  from  tbe  part  he  took  in  the  matter, 
Dr.  Leonard  says  it  is  the  same.  He  recognizes  his  own  hand- 
writing  in  the  name  of  the  witness,  and  in  that  way,  by  some- 
thing he  did  himself,  and  not  by  anything  the  witness  did,  is 
enabled  to  make  the  statement. 

The  necessity  and  use  of  his  evidence  for  so  important  a 
purpose  furnish  a  striking  illustration  of  the  correctness  of 
our  conclusion  that  Cochran's  attempted  subscription  was  in- 
operative in  law,  because  his  name  was  written  by  a  devisee 
under  the  will. 

Aside  from  the  questions  already  discussed,  it  is  by  no 
means  clear  that  the  paper  referred  to  by  Cochran  was  ready 
for  subscription  when  he  was  called  upon  to  witness  it.  He 
does  not  know  whether  the  testatrix  had  signed  it  or  not.  He 
did  not  see  her  signature,  and  no  one  told  him  it  was  on  the 
paper. 

Since  it  is  the  signature  of  the  testator  that  subscribing  wit- 
nesses are  to  attest,  there  can  be  no  valid  attestation  or  sub- 
scription, unless  it  be  a  fact  that  the  testator  has  actually 
signed  his  name,  or  caused  it  to  be  signed,  before  they  sub- 
scribe their  names.  There  is  no  will  to  witness  until  it  has 
been  signed  by  the  testator:  Chase  v.  Kittredge,  11  Allen,  49; 
87  Am.  Dec.  687.  See  also  Reed  v.  Watson,  27  Ind.  448;  1 
Jarman  on  Wills,  253,  254;  Shaw  v.  Neville,  33  Eng.  L.  A 
Eq.  615;  Lewis  v.  Lewis,  11  N.  Y.  220;  Ragland  y.  Huntingdon^ 
1  Ired.  565;  Cox's  Will,  1  Jones,  324. 

It  is  not  essential  that  the  testator  sign  his  name  in  tbe 
presence  of  the  subscribing  witnesses,  nor  that  they  actually 
see  his  signature  at  all:  Ellis  v.  Smith,  1  Ves.  Jr.  11;  1  Ran- 
dall and  Tulcott's  Jarman  on  Wills,  212,  213;  Dewey  v.  Dewey^ 
1  Met.  349;  35  Am.  Dec.  367;  Ela  v.  Edwards,  16  Gray,  92; 
Tilden  v.  Tilden,  13  Gray,  110. 

The  production  of  the  will  with  his  name  signed  to  it,  and 
in  such  a  way  that  his  signature  may  be  seen  by  the  witnesses, 
accompanied  by  a  request  of  the  testator  that  they  witness  it 
as  his  will,  is  a  sufficient  acknowledgment  of  the  signature  to 
render  the  will  valid:  Id.;  Jauncey  v.  Thorne,  2  Barb.  Ch.  40; 
45  Am.  Dec.  432;  1  Jarman  on  Wills,  254. 

In  Tilden  v.  Tilden,  13  Gray,  110,  the  last  of  three  subscrib- 
ing witnesses  neither  saw  the  testator's  signature  nor  heard 
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him  make  any  allusion  to  it.  Yet  in  that  case  it  was  held 
that  the  weds,  "I  wish  you  to  witness  this,"  constituted  a 
sulTicient  ackriowledgraent,  when  considered  in  connection 
with  the  fact  that  the  testator,  who  used  the  expression,  at 
the  same  time  presented  to  the  witness  for  attestation  a  paper 
which  he  had  already  signed  as  his  will,  and  to  which  he  had 
procured  the  names  of  two  other  witnesses,  who  did  see  his 
name  before  they  signed  their  own  names. 

Giving  the  facts  disclosed  in  this  record  the  most  favorable 
construction  of  which  they  are  fairly  susceptible,  it  may  well 
be  gravely  doubted  that  the  name  of  the  alleged  testatrix  had 
been  signed  to  the  particular  paper  propounded  at  the  time 
Cochran  attempted  to  become  a  witness. 

It  is  true,  she  is  shown  to  have  said  to  the  witness  that  she 
desired  him  "  to  sign  a  will "  for  her;  but  she  did  not  say  any- 
thing about  having  already  signed  it  herself,  nor  did  she  pro- 
duce it  then  or  afterward.  After  she  made  that  request  she 
seems  to  have  done  nothing,  except  acquiesce  in  the  produc- 
tion of  some  paper  from  her  bureau  by  another  person,  and 
its  presentment  by  him  to  the  witness  for  the  latter's  name,  — 
that  other  person  being  the  principal  beneficiary,  and  the  sup- 
posed testatrix  being  old  and  illiterate. 

Though  allowed  the  same  weight  in  this  court  as  the  vei> 
diet  of  a  jury  {Ellerv.  Richardson^  89  Tenn.  575),  the  finding  of 
the  trial  judge  on  the  main  question  in  this  case  is  without 
legal  support.  That  the  contested  paper  was  duly  executed 
as  the  will  of  Margaret  Simmons  is  not  established  by  suffi- 
cient competent  proof.  Ordinarily,  the  testimony  of  one  wit- 
ness is  entirely  sufficient  to  sustain  the  finding  of  the  court  or 
verdict  of  a  jury  upon  an  issue  of  fact;  but  that  rule  is  not 
controlling  in  a  case  like  this,  where  the  law  requires  two  wit- 
nesses to  make  out  the  matter  in  issue. 

The  statute  requires  two  competent  subscribing  witnesses  in 
every  devise  of  land,  and  nothing  less  than  that  will  justify  a 
judgment  in  favor  of  the  will.  The  law  prescribes  the  quan- 
tum of  proof  requisite  in  such  a  case;  and  neither  the  jury, 
nor  court  sitting  as  a  jury,  is  allowed  to  find  in  favor  of  the 
will  on  less  evidence  than  that  prescribed. 

There  is  no  dispute  as  to  the  facts  with  reference  to  Coch- 
ran's attempted  subscriptiDii.  Whether,  under  those  facts,  he 
was  a  competent  subscribing  witness  is  a  question  of  law. 
We  think  he  clearly  was  not.    Then,  in  legal  contemplatioo, 
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there  was  but  one  subscribing  witness,  and  the  judgment  in 
favor  of  the  will  was  necessarily  erroneous 
Reverse,  and  enter  judgment  here. 


Wills.  —  Attestation,  What  Sufficient:  See  notes  to  Coffin  v.  Coffin, 
80  Am.  Dec.  242;  Wilt  oj  Meurer,  28  Am.  Rep.  695-598.  A  will  need 
not  be  read  by  or  to  the  subscribing  witnesses,  nor  is  it  necessary  that  they 
should  know  its  contents:  Higdon's  Will,  6  J.  J.  Marsh.  444;  22  Am.  Dec. 
84.  Wliere  a  testator  acknowledges  his  signature  to  a  will  in  the  presence 
of  the  witness,  it  is  equivalent  to  signing  in  his  presence:  Burwell  v.  Corhin, 
1  Rand.  131;  10  Am.  Dec.  494.  Witnesses  to  a  will  need  not  attest  it  in 
the  presence  of  each  other:  Johnson  v.  Johnson,  106  Ind.  475;  55  Am.  Rep. 
762;  Dewey  v.  Dewey,  1  Met.  349;  .35  Am.  Dec.  367;  EeU)€ck  v.  Oranberry,  2 
Hayw.  332;  2  Am.  Dec.  624.  It  is  sufficient  that  they,  at  different  times,  in 
the  presence  of  the  testator,  and  at  his  request,  sign  their  names  as  subscribe 
ing  witnesses:  Jauncey  v.  Thome,  2  Barb.  Ch.  40;  45  Am.  Dec.  424;  Wef^  v. 
Fleming,  .30  Ga.  808;  76  Am.  Dec.  675. 

Witnesses —  Competency.  — The  word  "credible,  "in  the  statute  of  wills, 
means  "competent";  that  is,  such  persons  as  are  not  legally  disqualified  from 
testifying  in  courts  of  justice  by  reason  of  mental  incapacity,  interest,  or  the 
eommission  of  crime,  or  other  cause  excluding  them  from  testifying  generally, 
or  rendering  them  incompetent  in  respect  to  the  particular  subject-matter  or 
the  particular  suit:  In  re  Will  of  Noble,  124  111.  266.  Compare  Hawes  v. 
Humphrey,  9  Pick.  350;  20  Am.  Dec.  481.  In  the  latter  case,  and  also  in 
Higgina  v.  Carlton,  28  Md.  115,  92  Am.  Dec.  666,  it  was  ruled  that  the  wit- 
ness is  not  competent  unless  competent  at  the  time  of  the  attestation.  The 
Cohabitants  of  an  incorporated  society,  to  whom  property  is  devised  for  the 
Bupport  of  a  school,  are  competent  witnesses  to  attest  the  will:  Cornwell  v. 
laham,  1  Day,  35;  2  Am.  Dec.  50;  nor  is  a  witness  disqualified  because  he 
resides  in  a  portion  of  a  town  to  which  the  testator  bequeathed  certain  prop- 
arty,  through  the  medium  of  trustees,  after  a  life  estate  in  the  testator's  wife: 
Hawes  v.  Humphrey,  9  Pick.  350;  20  Am.  Dec.  481.  A  wife  is  not  a  compe- 
tent witness  to  her  husband's  will:  Pease  v.  Allis,  110  Mass.  157;  14  Am. 
Rep.  591;  nor  to  a  will  containing  a  devise  to  her  husband:  Sullivan  v.  SulU' 
van,  106  Mass.  474;  .8  Am.  Rep.  356.  But  an  executor  acting  as  such,  and 
having  no  beneficial  interest  under  the  will,  is  a  competent  witness:  Comstock 
T.  Hadlyme  Ecc.  Society,  8  Conn.  254;  20  Am.  Dec.  100;  Meyer  v.  Fogg,  7 
Fla.  292;  68  Am.  Dec.  441;  Stewart  v.  Harriman,  56  N.  H.  25;  22  Am.  Rep. 
408. 

Wills  —  Subscription  by  Witnesses,  What  Sufficient.  —  If  subscrib- 
ing witnesses  are  unable  to  write,  the  writing  of  their  names  by  others, 
narks  being  attached  by  themselves,  will  be  a  sufficient  subscription:  Mont' 
fomeryv.  Perkins,  2  Met.  (Ky.)  448;  74  Am.  Dec.  419;  Lord  v.  Lord,  58 
N.  H.  7;  42  Am.  Rep.  565;  Jesse  v.  Parker,  6  Gratt.  57;  52  Am.  Dec.  102. 

Wills  —  Sufficiency  of  Execution.  —  In  Brooks  v.  Woodson,  87  Ga.  379, 
following  Duffie  V,  Corridon,  40  Ga.  122,  it  was  laid  down  that  the  witnesses 
to  a  will  must  subscribe  their  names  as  witnesses  after  the  will  is  signed  by 
the  testator,  there  being  nothing  to  attest  until  bis  signature  has  been  an- 
nexed. The  testator  must  either  sign  the  will  in  the  presence  of  both  wit- 
■esses,  or  acknowledge  his  signature  in  their  presence:  Rutherford  v. 
Ruther/ord,  1  Denio,  33;  43  Am.    Dec  644.     Bat  it  ia  saffioient  that  ha 
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acknowledge  his  signature  and  request  them  to  attest  as  witnesses:  Webb 
▼.  Fleming,  30  Ga.  808;  76  Am.  Dec.  675;  Jaunceyv.  Thorne,  2  Barb.  Ch.  40; 
45  Am.  Dec  424.  In  Dewey  v.  Deioey,  1  Met.  349,  36  Am.  Dec  367,  it  was 
held  tlic^t  the  witnesses  need  not  see  the  testa'cor's  name  after  be  has  written 
it.  On  the  other  hand,  in  the  case  of  In  re  Mackay,  110  N.  Y.  611,  6  Am.  St. 
Kep.  409,  the  rule  was  stated  to  be,  that  the  subscribing  witnesses  to  a  will 
must  see  the  testator's  siguature  at  the  time  when  they  attest  it. 
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[91  Tbmnkssbb,  200.] 
NSGOTIABLS  iKSTRtTHBNTS.  —  OnK  IS  A    HoLDKR  Of  A  NOTB  VOS  YaLTTB  IN 

D(7K  CouusK  OT  Tbadb  If  he  takes  it  as  a  oonsideratioa  for  bis  indorse* 
ment  of  another  note. 
Nkootiablb  Instbdhents.  —  It  AN  Indorskhknt  is  Forokd  bt  Oxk  Law* 
ruLLT  IN  Pos£>E38iON  of  a  note,  which  cannot  be  transferred  without 
indorsement,  and  he  transfers  it,  so  indorsed,  to  an  innocent  purchaser 
for  value,  the  latter  does  not  acquire  any  title  thereta 

Matthew  W.  Allen,  and  Stokes  and  Stokes^  for  the  plaintiff. 
Championj  Head,  and  Brown,  for  the  defendant. 

Snopqrass,  J.  Isaac  Whitworth  sold  to  J.  B.  and  William 
Hartrnan  a  tract  of  land,  taking  in  part  consideration  therefor 
the  following  note,  payable  to  his  minor  son:  — 

"January  21,  1878. 

"Thirteen  years  after  date,  we  promise  to  pay  to  the  order 
of  Milton  J.  Whitworth  five  hundred  dollars,  being  fourth 
payment  for  a  tract  of  land.    Value  received. 

"John  B.  Hartntan. 
"William  Hartman.** 

The  note  subsequently  came  into  the  possession  of  defend- 
ant Woodall,  as  guardian  of  the  minor  payee. 

Woodall  delivered  the  note  to  defendant  W.  I.  Cherry  ia 
1889,  and  before  it  was  due,  as  collateral  security  for  Cherry's 
indorsement  of  Woodall's  note  in  bank  for  five  hundred  dol- 
lars, which  last  note  defendant  Cherry  subsequently  paid  as 
indorser. 

At  the  time  the  note  in  controversy  was  delivered,  it  had 
indorsed  upon  it  the  name  of  Milton  J.  Whitworth,  the  payee. 
Cherry  did  not  know  Whitworth,  or  that  he  was  a  minor  at 
the  time,  nor  that  Woodall  was  his  guardian.  Woodall  did 
not  transfer  as  guardian,  or  pretend  to  do  so.  He  claimed  to 
be  a  purchaser  of  the  note  from  Whitworth,  and  to  own  tht 
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note,  and  under  this  claim  delivered  it,  thus   indorsed,    to 
Cherry. 

The  indorsement  was  a  forgery;  and  after  the  death  of  Mil- 
ton J.  Whitworth,  who  died  before  he  became  of  age,  S.  H. 
Roach  administered  upon  his  estate,  and  filed  this  bill  to  re- 
cover of  defendant  Cherry  the  note,  and  to  collect  it  of  the 
defendants  Hartman. 

Cherry  defended,  upon  the  ground  that  he  was  an  innocent 
purchaser  for  valuable  consideration,  and  without  notice. 
The  chancellor  decreed  in  favor  of  complainant,  and  Cherry 
appealed. 

Assuming  that  Cherry  took  the  note  as  consideration  for 
his  indorsement  of  Wood  all's  note  at  the  time  or  before  the 
delivery  of  the  Whitworth  note  to  him,  he  would  be  a  holder 
for  value  and  in  due  course  of  trade:  Nichol  v.  Bale,  10  Yerg. 
429. 

A  different  result  would  follow  if  received  after  he  had  in- 
curred the  liability,  and  took  it  merely  as  security  for  a  pre- 
existing debt:  Craighead  v.  Wells,  8  Baxt.  38;  85  Am.  Rep. 
685. 

The  complainant  insists  that  the  testimony  of  Mr.  Cherry 
isnot  sufficiently  specific  to  show  that  he  in  fact  received  the 
note  in  consideration  of  the  indorsement;  but  that  all  he  says 
may  be  taken  as  true,  and  yet  it  may  have  been  delivered  to 
him  to  secure  him  after  he  had  incurred  this  liability. 

Waiving  this  question,  and  for  the  purposes  of  this  opinion 
treating  his  evidence  as  affirmative, — that  the  indorsement 
was  made  upon  this  consideration, — we  consider  the  eflect  of 
the  delivery  to  Cherry  of  this  note  with  the  forged  indorse- 
ment of  the  payee,  leaving  for  the  time  out  of  view  the  fact 
that  the  supposed  indorser  was  a  minor.  Does  such  a  holder 
obtain  title  to  the  note?  and  can  he  defeat  the  true  owner,  the 
payee,  or  his  representative,  who  seeks  to  recover  it  from  him? 
It  is  assumed  in  argument  of  defendants'  counsel  that  this 
proposition  was  decided  in  the  affirmative  by  our  predecessors 
in  this  court  in  1878:  Duke  v.  Hall,  9  Baxt.  282. 

As  stated  in  the  opinion  of  the  court  in  that  case,  the  note  in 
controversy  was  one  made  by  A.  D.  Hurt,  payable  to  Allen 
Deberry,  and  by  him  "indorsed  to  J.  W.  Glass."  This  note, 
without  indorsement  by  J.  W.  Glass,  was  placed  by  him  in 
the  safe  of  J.  E.  Glass.  The  latter,  without  authority,  indorsed 
the  name  of  J.  W.  Glass  upon  it,  and  transferred  it  to  an  inno- 
cent purchaser  or  holder  for  value.     This  holder  transferred 
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to  another.  The  suit  was  by  the  assignee  of  J.  W.  Glass,  the 
real  owner,  against  the  last  purchaser,  and  it  was  held  that 
he  was  not  entitled  to  recover.  The  statement  in  the  opinion 
is,  that  the  note  was  "indorsed  by  the  payee  to  J.  W.  Glass." 
Whether  it  is  meant  that  this  indorsement  was  in  terms  to 
him,  or  whether  it  was  indorsed  in  blank  and  delivered  to 
him,  is  not  clear;  but  treating  the  language  quoted  as  showing 
that  it  was  not  indorsed  in  blank,  but  to  J.  W.  Glass  by  name, 
it  put  the  title  in  him,  and  required  his  indorsement  to  pass  it 
out  of  him,  and  this  is  elsewhere  assumed  in  the  opinion. 
Still,  it  is  not  the  exact  case  presented  here,  because  there  the 
note  was  first  properly  indorsed  by  the  payee  to  another, 
while  here  there  never  was  any  indorsement  put  upon  it  by 
the  payee.  But  regarding  that  indorsement  ag  to  J.  W.  Glass 
by  name,  as  it  purports  fairly  to  have  been,  in  the  language  of 
the  opinion,  there  is  no  difference  in  principle  in  that  case 
and  this,  because  there,  as  here,  it  was  payable  to  a  particular 
person  or  his  order,  — in  that  case  by  indorsement,  in  this,  on 
its  face,  —  and  if  that  case  is  correctly  decided,  it  is  conclusive 
of  this.  In  that  case,  Judge  Freeman,  delivering  the  opinion, 
quoted  from  Kent  the  principle  assumed  to  authorize  it,  as 
follows:  "  The  bona  fide  holder  can  recover  on  the  paper,  and 
gets  a  good  title  to  it,  though  it  come  to  him  from  a  party  who 
had  stolen  or  robbed  it  from  the  true  owner,  provided  he  took 
it  innocently,  in  the  due  course  of  trade,  for  a  valuable  consid- 
eration not  overdue,  and  under  circumstances  of  due  caution, 
and  he  need  not  account  for  his  possession  unless  suspicion  is 
raised":  3  Kent's  Com.  78,  79. 

The  quotation  was  a  very  clear  and  accurate  statement  of 
the  law  as  recognized  generally  by  text-writers  and  courts 
where  it  applies;  but  it  was  not  made  by  the  author  in  refer- 
ence to  paper  stolen  from  the  payee  before  indorsement  by 
him,  or  to  paper  which  required  indorsement  to  be  made  be- 
fore title  could  be  passed,  and  wliich  was  subsequently  forged, 
but  related  to  negotiable  paper  payable  to  bearer,  or  indorsed 
in  blank  before  stolen,  and  thus  made  payable  to  bearer,  in 
which  case  the  thief  had  nothing  to  do  but  deliver  the  paper, 
with  or  without  further  indorsenoent,  to  a  bona  fide  purchaser, 
as  the  preceding  part  of  the  paragraph  (not  quoted  by  Judge 
Freeman)  clearly  shows.  That  part  was  as  follows*  "Posses- 
sion is  prima  facie  evidence  of  property  in  negotiable  paper 
payable  to  bearer  or  indorsed  in  blank;  and  the  bearer,  though 
&  mere  agent,  or  the  original  payee,  when  the  indorsement  is 
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in  blank,  may  sue  on  it  in  his  own  name  without  showing 
title,  unless  circumstances  appear  creating  suspicion." 

When  Mr.  Kent  adds,  "  the  bona  fide  holder  can  recover 
upon  the  paper,"  the  reference  is  to  such  paper,  —  that  is,  to 
paper  transferable  by  delivery,  payable  to  bearer,  or  having 
upon  it  a  valid  indorsement  in  blank  when  stolen, —  and  it  is 
only  to  such  paper  that  the  rule  applies,  under  all  the  author- 
ities. The  distinction  is  very  clear  between  the  transfer  of 
such  paper  and  the  attempt  to  transfer  paper  stolen  or  ob- 
tained without  authority,  not  payable  to  bearer  or  indorsed  in 
blank  when  stolen  or  so  obtained.  In  the  latter  case  no 
title  can  be  passed  to  an  indorsee  or  transferred  by  reason  of 
a  forged  indorsement,  as  against  the  party  whose  indorperaent 
IB  forged:  Daniel  on  Negotiable  Instruments,  sees.  677,  1354, 
1469;  2  Parsons  on  Notes  and  Bills,  284;  Story  on  Promissory 
Notes,  sees.  381-383. 

Authorities  on  this  point  need  not  be  multiplied  in  citation, 
—  there  are  none  to  the  contrary.  The  distinction  was  over- 
looked in  the  case  of  DuJce  v.  Hall,  9  Baxt.  282,  and  the  hold- 
ing on  this  point  in  that  case  was  not  the  law,  and  to  that 
extent  it  is  overruled. 

Another  question  decided  by  the  chancellor  was,  that  the 
indorsement  might  be  avoided  by  complainant,  and  the  note 
recovered  because  of  the  minority  of  the  payee,  the  supposed 
indorser. 

Under  the  decisions  in  this  state  and  others,  tlie  indorse- 
ment might  well  have  been  held  to  be  void. 

Mr.  Story,  in  his  work  on  promissory  notes,  sections  77-80, 
puts  upon  the  same  ground  the  minor's  incapacity  to  indorse 
and  make  a  promissory  note,  and  shows  that  there  is  a  conflict 
of  opinion  as  to  whether  such  act  is  void  or  voidable. 

The  court  of  this  state  has  ranged  itself  with  those  holding 
the  making  of  a  negotiable  note  by  a  minor,  even  for  neces- 
saries, a  void  act,  and  this,  after  full  discussion,  upon  the 
"weight  of  authority:  McMinn  v.  Richmonds,  6  Yerg.  9. 

Mr.  Story  thought  the  weight  of  authority  preponderated  in 
favor  of  holding  promissory  notes  given  or  indorsed  by  an  in- 
fant voidable  only:  Story  on  Promissory  Notes,  sec.  78,  But, 
treating  it  from  this  stand-point,  he  declares  the  law  to  be  well 
settled  that  not  only  may  the  infant  avoid  it  and  intercept 
payment  to  the  indorsee,  but  by  giving  notice  to  the  antece- 
dent parlies  of  his  avoidance,  furnish  to  them  a  valid  defense 
against  the  claim  of  the  indorsee:  Sec.  80. 
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It  would  seem  clear,  then,  that  whether  such  indorsement 
were  void  or  voidable,  the  minor  or  his  representative  ujight 
avoid  it  and  recover  the  note  of  the  transferee,  and  that  this 
is  not  only  a  well-settled  but  a  just  rule  of  law;  for  a  trans- 
feree who  receives  by  delivery  merely  from  bearer  a  note  with 
the  name  of  another  indorsed  upon  it,  ought  to  be  charged 
with  notice  who  that  indorser  was,  and  whether  a  person  who 
could  in  law  bind  himself  by  an  indorsement.  If  he  does  not 
in  fact  know  the  indorser,  he  would  hardly  predicate  anything 
of  an  indorsement,  or  rely  on  it  without  inquiry.  Such  in- 
quiry would  disclose  the  minority  of  the  indorser,  and,  con- 
sequently, it  might  well  be  holden  that  the  transferee  was 
chargeable  with  notice  of  the  invalidity  of  the  indorsement. 

But  as  the  minor  did  not  in  fact  indorse  the  note  in  contro- 
versy, these  questions  do  not  necessarily  arise,  or  call  for  de- 
cision, and  we  therefore  rest  the  decision  upon  the  ground 
already  stated, —  the  invalidity  of  the  transferee's  title  under 
the  forged  indorsement. 

The  decree  is  aflBrmed,  with  cost. 


CoNTRAcr3  —  Consideration,  Sofficiknct  of.  —  A  consideration  is  good 
which  iavolvea  either  benefit  to  promisor  or  detrimeat  to  promisee:  Nevt 
Hanover  Bank  v.  Bridgtrs,  98  N.  C.  67;  2  Am.  St.  Rep.  317.  Promise  to 
pay  upon  performance  of  an  aut  by  which  promisee  is  benefited  become* 
binding  when  act  is  performed:  Hilton  v.  SouUiwick,  17  Me.  303;  35  Am.  Dec 
253. 

Nbgotiablk  Instrombnts  —  Rights  of  Holders.  —  Forged  indorsement 
of  negotiable  bill  passes  no  title  to  it,  even  to  innocent  indorsee,  and  no 
holder  can  recover  amount  of  it  from  drawers  without  alleging  and  proving 
payee*!  indorsement:  Foltier  v,  Schroder,  19  La.  Ann.  17;  92  Am.  Dec  52L 


LooHEiMER  V.  Stewart. 

[91  Temnbssbb,  885.] 
Bankrcptot. — Judgment  Obtained  Pending  Proceedinos  nr  Bank- 
BUFfCT  upon  a  debt  provable  therein  is  barred  by  the  subsequent  dis- 
charge of  the  judgment  debtor  in  such  bankruptcy  proceedings. 

John  L.  H.  Tomlin  and  M.  B.  Gilmore,  for  the  plaintiff. 

W.  M.  McCall  and  E.  L.  Bullock,  for  the  defendant. 

Snodqrass,  J.  The  question  in  this  case  is,  whether  a  dis- 
charge in  bankruptcy  can  be  plead  in  bar  of  a  suit  upon  a 
judgment  obtained  in  a  state  court  on  a  claim  provable  in 
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bankriiptoy  before  the  discharge,  but  after  commencement  of 
bankrupt  proceedings. 

The  petition  in  bankruptcy  was  filed  in  1878,  but  the  dis- 
charges of  defendants,  Stewart  and  Oliver,  were  noj;  obtained 
until  1887-88. 

In  the  mean  while,  on  April  30,  1881,  Locheimer  Brothers, 
creditors  of  the  firm  of  Stewart  and  Oliver  when  bankrupt 
proceedings  were  instituted,  had  taken  judgment  on  their 
claim  (which  was  one  provable  in  bankruptcy)  before  a  jus- 
tice of  the  peace. 

They  brought  this  suit  on  that  judgment  April  27,  1891, 
before  a  justice  of  the  peace,  lost,  and  appealed  to  the  circuit 
court.  The  circuit  judge  sustained  the  plea,  and  rendered 
judgment  in  favor  of  defendants,  and  plaintifis  appealed  in 
error. 

The  judgment  is  correct.  It  is  in  accordance  with  the 
holding  of  this  court  in  a  case  arising  under  the  bankrupt 
law  of  1841:  Dick  v.  Powell,  2  Swan,  632j  and  with  the  per- 
suasive view  taken  by  Judge  Cooper,  on  full  consideration  of 
authorities,  after  the  bankrupt  act  of  1867:  Stratton  v.  Perry, 
2  Tenn.  Ch.  633. 

The  application,  correctness,  and  authority  of  these  cases 
are  earnestly  contested  by  plaintififs,  but  the  question  has  been 
conclusively  settled  as  then  held  by  the  supreme  court  of  the 
United  States:  Boynton  v.  Ball,  121  U.  S.  457.  In  that  case, 
taking  jurisdiction  of  it  as  a  federal  question,  the  supreme 
court  so  decided,  reversing  the  judgment  of  the  supreme  court 
of  Illinois  to  the  contrary. 

We  concur  in  the  opinion  expressed  by  the  supreme  court 
of  the  United  States  on  the  merits  of  the  question;  but  if  we 
did  not,  we  would  be  constrained  to  follow  it,  as  that  court 
exercises  in  this  class  of  cases  a  revisory  jurisdiction. 

Let  the  judgment  be  affirmed,  with  costs. 


BaNKRUPTCT.  — JUDOMKNT  OBTAINED  PENDING  PROCEEDINGS  IN  BANK- 
RUPTCY: See  notes  to  Morrill  v.  MoitUI,  23  Am.  St.  Rep.  112;  Clark  y.  Rouh 
ling,  53  Am.  Dec.  296-301;  Bowen  v.  Eichd,  46  Am.  Rep.  577-580.  Such  a 
judgment  is  not  a  nullity;  and  unless  it  is  stayed  upon  the  application  of  the 
judgment  debtor,  an  execution  sale  thereunder  is  valid:  Lachyv.  Sletre,  121 
Hi.  598;  2  Am.  St.  Rep.  135.  It  will  be  vacated  upon  a  bill  filed  in  equity 
to  enforce  it,  if  defendant  has  had  no  prior  opportunity  to  avail  himself  of 
defense  ia  bankruptcy:  McDonald  v.  Ingraham,  30  Miss.  389;  64  Am.  Deo, 
16& 
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Railroad  v.  Barnhill. 

[91  Tkksessee,  395.1 

Corporations,  Residenck  of.  — If  diflferent  charters  are  granted  for  the 
same  general  business  by  different  states  to  the  same  corporation,  and  an 
organization  ia  properlj'  effected  under  each  charter,  the  corporation  be- 
comes a  citizen  of  each  state,  and,  at  such,  has  the  protection  of  and  is 
amenable  to  its  laws. 

Conflict  of  Laws.  —  Garnishment  of  Indebtedness  Arising  in  An- 
other State  under  a  contract  made  there  between  a  citizen  thereof  and 
a  corporation  may  be  effected  by  service  of  process  in  this  state,  if  such 
corporation  is  also  chartered  in  this  state  and  here  carries  on  business, 
though  the  person  to  whom  the  debt  is  due  remains  a  non-resident. 

Oaenishmknt  of  Waoes  Due  from  a  Corporation  Chartered  in  Two 
or  More  States  may  be  effected  in  each  state,  though  such  wages  are 
due  to  a  non-resident  for  services  rendered  in  another  state. 

/.  M.  Boone,  for  the  railroad. 

/.  T.  Barnhill,  and  Stovall  and  Herring,  for  Barnhill. 

Caldwell,  J.  This  is  a  garnishment  proceeding,  by  which 
J.  T.  Barnhill  seeks  to  recover  from  the  Mobile  and  Ohio  Rail- 
road Company,  as  garnishee,  the  sum  of  $50.60,  due  from  it 
to  his  debtor,  J.  J.  Joyner. 

The  circuit  judge  tried  the  case  on  an  "  agreed  statement  of 
facts,"  and  rendered  judgment  in  favor  of  Barnhill.  The  rail- 
road company  appealed  in  error. 

In  its  answer,  the  railroad  company  admits  that  it  is  in- 
debted to  Joyner  in  the  sum  of  $52.60,  but  denies  that  it  is 
subject  to  garnishment  in  the  state  of  Tennessee  for  that  in- 
debtedness. 

The  facts  upon  which  the  defense  is  made  are  as  follows: 
That  tlie  Mobile  and  Ohio  Railroad  Company  was  chartered 
originally  by  the  state  of  Alabama,  then  by  the  state  of  Mis- 
sissippi, and  then  by  the  state  of  Tennessee;  that  the  indebted- 
ness of  the  company  *'  to  Joyner  is  for  labor  performed  wholly 
within  the  state  of  Mississippi,"  and  under  contract  made  in 
that  state,  and  that  he  is  a  citizen  of  that  state. 

Barnhill  is  a  resident  of  Tennessee,  and  the  garnishment 
process,  which  is  in  due  form,  was  regularly  served  on  the 
fltation  agent  of  the  railroad  company  at  Ramer,  in  McNairy 
County,  this  state. 

From  these  fiicts  the  argument  is  made,  that  the  railroad 
company,  as  well  as  Joyner,  is  a  non-resident  of  Tennessee, 
and  a  resident  of  Mississippi,  as  to  the  subject-matter  of  thif 
litigation,  and  that  therefore  the  courts  of  this  state  have  no 


890  Railroad  t?.  Barn  hill.  [Tenn. 

jurisdiction  to  render  judgment  against  it  for  the  debt  in  ques- 
tion. 

It  is  true,  as  a  general  rule,  that  a  non-resident  cannot  be 
charged  as  garnishee;  but  it  is  not  true  that  the  railroad 
company  is  to  be  treated  in  this  case  as  a  non-resident.  In 
reality  it  is  not  a  non-resident,  but  a  resident  of  Tennessee. 
It  exists  and  performs  its  functions  within  our  territorial  limits 
as  a  domestic  corporation  by  virtue  of  a  charter  granted  by 
the  legislature  of  this  state:  Acts  1847-48,  c.  118. 

That  the  same  incorporators  obtained  earlier  charters  from 
the  states  of  Alabama  and  Mississippi,  and  effected  an  organ- 
ization and  still  do  business  thereunder,  does  not  render  the 
corporation  any  less  a  resident  of  Tennessee. 

It  is  well  settled  that  a  corporation  created  and  organized 
under  the  laws  of  a  particular  state  has  its  legal  residence  in 
that  state,  and  that  it  cannot  change  its  citizenship  by  doing 
business  in  another  state:  Baltimore  etc.  R.  B.  Co.  v.  Koontz, 
104  U.  S.  5. 

"It  must  dwell  in  the  place  of  its  creation,  and  cannot  mi- 
grate to  another  sovereignty":  Bank  of  Augusta  v.  Earle^  13 
Pet.  520. 

Yet  different  charters  for  the  same  general  business  may 
be  granted  by  different  states  to  the  same  incorporators;  and 
when  that  is  done,  and  organization  is  properly  effected  under 
each  charter  in  succession,  the  corporation  becomes  a  citizen 
of  each  state,  and,  as  such,  has  the  protection  of  and  is  amen- 
able to  her  laws:  Memphis  etc.  R.  R.  Co.  v.  Alabama^  107  U.  8. 
581. 

The  fact  that  the  indebtedness  of  the  railroad  company  to 
Joyner  arose  in  Mississippi  under  a  contract  made  in  that  state 
does  not  render  the  railroad  company  a  non-resident  of  Ten- 
nessee as  to  that  indebtedness.  The  contention  to  the  con- 
trary, and  that  the  railroad  company  is  a  non-resident  of  this 
state  as  to  that  debt,  is  not  sustained  by  the  case  of  Memphis 
etc.  R.  R.  Co.  V.  Alabama,  107  U.  S.  681. 

The  decision  in  that  case  was,  that  the  railroad  company 
was  a  citizen  of  both  Tennessee  and  Alabama,  having  been 
chartered  in  each  state;  and  that,  being  a  citizen  of  Alabama, 
it  could  not,  upon  the  ground  of  citizenship  in  Tennessee,  re- 
move into  the  circuit  court  of  the  United  States  a  suit  brought 
against  it  in  a  state  court  of  Alabama  by  another  citizen  of 
Alabama. 

It  was  not  there  decided,  as  here  contended,  that,  for  the 


April,  1892.]  Railroad  v.  Barnhill.  831 

purposes  of  that  litJgation,  the  corporation  was  to  be  treated 
as  not  a  citizen  of  Tennessee,  because  the  matters  involved 
arose  in  Alabama.  The  ground  of  that  decision  was  corporate 
citizenship  in  Alabama,  the  court  holding  that  the  corporation 
was  a  citizen  of  that  state,  as  well  as  of  Tennessee,  where  it 
obtained  its  first  charter. 

The  Mobile  and  Ohio  Railroad  Company,  as  already  stated, 
was  chartered  and  is  doing  business  in  Alabama,  Mississippi, 
and  Tennessee.  It  is  therefore  in  fact  and  in  law  a  citizen  of 
each  of  these  states. 

Whether  the  debt  here  involved  was  created  in  this  state  or 
in  the  state  of  Mississippi,  is  a  question  which  cannot  affect 
the  citizenship  of  the  corporation  in  Tennessee,  or  the  juris- 
diction of  the  courts  of  this  state  to  render  proper  judgment 
against  it  as  garnishee  in  this  case. 

Nor  does  the  non-residence  of  Joyner,  the  creditor  of  the 
railroad  company  and  debtor  of  plaintiff  below,  defeat  or  pre- 
clude the  jurisdiction  of  our  courts.  Clearly,  Joyner  himself 
could  have  come  into  Tennessee  and  maintained  his  suit  here 
against  the  railroad  company  for  its  indebtedness  to  him. 
He  could  have  obtained  jurisdiction  of  the  corporation  by 
service  of  process  upon  its  proper  officer  or  agent  in  this  state: 
Code,  sees.  2831  et  seq.  That  being  so,  it  would  seem  to  follow 
that  his  creditor  can,  by  service  upon  the  same  person,  bring 
the  corporation  before  the  court,  and  there  have  the  same 
question  of  liability  adjudged. 

Even  as  against  a  foreign  corporation  doing  a  regular  busi- 
ness in  this  state,  the  present  proceeding  would  be  within  the 
rules  of  procedure  laid  down  in  a  recent  work  of  high  stand* 
ing.  The  language  of  the  work  referred  to  is  as  follows:  "The 
question  of  the  liability  of  foreign  corporations  to  garnishment 
diflfers  little  from  that  of  natural  persons  domiciled  in  another 
jurisdiction,  in  so  far  as  the  course  of  business  of  certain 
classes  of  corporations  has  occasioned  the  enactment  of  special 
statutes  in  most  of  the  states  giving  courts  jurisdiction  of 
such  bodies  when  engaged  in  the  prosecution  of  their  business 
in  states  other  than  that  of  tlieir  residence.  Except,  therefore, 
in  those  states  where  it  is  held  that  corporations  are  in  no 
event  subject  to  garnishirient,  a  foreign  corporation  may  be 
charged  as  garnishee  in  all  cases  where  an  original  action 
might  be  maintained  against  it  for  the  recovery  of  the  proj)- 
erty  or  credit  in  respect  to  which  the  garnishment  is  served. 
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In  some  of  the  states  this  rule  obtains  through  the  construc- 
tion of  statutes  pari  materia,  and  in  others  by  express  pro- 
vision. Generally,  the  jurisdiction  of  the  court  in  such  cases 
is  based  upon  a  statute  providing  for  the  commencement  of 
suits  against  foreign  corporations  when  engaged  in  doing  busi- 
ness within  the  state,  by  service  upon  some  officer  or  agent  of 
the  company  resident  there,  or  that  may  be  found  within  the 
jurisdiction":  8  Am.  &  Eng.  Ency.  of  Law,  1131,  1132. 

In  this  state  there  is  just  such  a  statute  as  that  referred  to 
in  the  last  sentence  above:  Code,  sees.  2831-2834  a,  inclusive. 
It  comprehends  both  domestic  and  foreign  corporations:  Rail- 
road Co.  V.  Walker,  9  Lea,  480;  Holland  v.  Mobile  etc.  R.  R.  Co.^ 
16  Lea,  418. 

In  any  and  every  aspect  of  the  case  at  bar,  the  plaintiff  in 
•error  is  subject  to  be  charged  as  garnishee. 

The  same  question,  upon  very  similar  facts,  came  before 
this  court  in  Holland  v.  Mobile  etc.  R.  R.  Co.,  16  Lea,  414, 
The  conclusion  reached  in  that  case  was  the  same  as  that 
reached  in  this.  A  mere  citation  of  that  case  would  have 
been  sufficient  for  the  purposes  of  this  one,  but  for  the  fact 
that  counsel  has  questioned  the  soundness  of  the  decision 
there  made,  and  asked  to  have  the  question  re-examined. 

Believing  it  to  be  entirely  sound,  we  adhere  to  the  ruling 
made  in  that  case.  In  the  conclusion  of  the  opinion,  the 
court,  speaking  through  Judge  Cooper,  said:  "All  of  the  au- 
thorities agree,  therefore,  that  in  the  case  of  a  railroad  corpo- 
ration chartered  by  two  or  more  states^  the  corporation  may 
be  garnished  in  each  state  for  wages  due  by  it  to  its  employees: 
Drake  on  Attachments,  sec.  879;  1  Rorer  on  Railroads,  sec. 
720":  Holland  v.  Mobile  etc.  R.  R.  Co.,  16  Lea,  418. 

Affirmed,  with  costs.  

Ck)RPORATiONS,  Residence  of.  —  Corporation  created  by  and  transacting 
business  in  state  is  to  be  deemed  an  inhabitant  of  such  state,  capable  of  being 
treated  as  a  citizen  for  all  purposes  of  suing  and  being  sued:  Clark  v.  Bank  of 
Mississippi,  10  Ark.  516;  52  Am.  Dec.  248;  Baltimore  etc  B.  R.  Co.  v.  Olenn, 
23  Md.  287;  92  Am.  Dec.  688.  Corporation  chartered  by  two  states,  by 
same  name  and  style,  clothed  with  same  powers,  and  intended  to  acoomplish 
same  objects,  fulfilling  same  duties  in  both  states,  is  a  distinct  and  separata 
body  in  each  state:  Allegheny  County  v.  Cleveland  etc.  B.  B.  Co.,  51  Pa.  St. 
2-'8;  88  Am.  Dec.  579. 

Garnishment  of  Resident  Debtors  of  Non-residents.  —  A  resident  in- 
dehted  to  a  nou-residcnt  may  be  garnished  in  the  courts  of  the  state  of  the 
former's  residence:  Berry  v.  Davis,  77  Tex.  191;  19  Am.  St.  Rep.  748,  and 
note.     Foreign  corporation  doing  business  in  the  state  may  be  garnished  for 
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Aeh.t  due  to  non-resident  employee,  contracted  outside  tbe  state  and  •zempi 
from  garnishment  in  state  where  defendant  and  garnishee  reaid«:  BurUngtcm- 
etc  R.  R.  Co.  V.  Thompson,  31  Kan.  180;  47  Am.  Rep.  487. 


Irvine  v.  Palmer. 

[91  Tbnnksseb,  468.] 
Wills.  —  A  Leqaot  is  Sdbjkct  to  an  Eqditablb  Lmr  or  Right  ov  Sbt> 
orr  in  favor  of  the  estate  of  the  testator  for  all  debts  owing  from  the 
legatee  to  the  testator  at  the  time  of  the  latter's  death,  and  such  lien  or 
right  of  set-off  is  paramount  to  any  lien  or  right  which  can  be  acquired 
by  any  assignee  or  creditor  of  the  legatee. 

EXEUOTOKS  AND  LeOATEES.  — If   A  LeOATEB  IS  INDEBTED  TO  THE  TESTATOR, 

the  executor  may  retain  the  legacy  either  in  part  or  full  payment  of  tb» 
debt,  l)y  way  of  set-off. 

Cooper  and  Harwood,  for  Irvine. 

Neil  and  Deason,  and  R.  P.  Raines,  for  Palmer. 

Lea,  J.  Complainant  filed  his  bill  in  this  case  on  Jann> 
ary  3,  1887,  against  W.  R.  Palmer,  Mrs.  Jane  James,  and  T.  J. 
Warren,  administrator  of  J.  W.  Hays.  He  charges  that  he 
had  recovered,  in  1883,  a  judgment  for  $1,631.73,  and  costs, 
against  defendant  Palmer,  and  that  said  judgment  was  still 
unsatisfied,  and  execution  had  been  returned  nulla  bona;  that 
in  December,  1886,  J.  W.  Hays  died  testate;  that  his  will  had 
been  duly  proven,  and  that  on  January  1, 1887,  defendant  T.  J. 
Warren  qualified  as  administrator  of  said  Hays,  with  the  will 
annexed;  that  by  the  terms  of  said  will,  defendant  Palmer 
is  made  a  legatee,  and  will  perhaps  receive  enough  money  to 
pay  the  debt  due  complainant;  that  testator  directs  a  sale  of 
his  real  estate,  and  that  the  same  be  converted  into  money 
and  divided  between  certain  of  his  relations,  one  of  whom  is 
defendant  Palmer.  He  prays  for  injunction,  etc.,  and  that 
Buch  decrees  be  rendered  as  will  subject  Palmer's  interest  in 
J.  W.  Hays's  estate  to  the  payment  of  his  debt  and  costs. 

Palmer  answered,  and  by  written  agreement  admitted  his 
indebtedness  to  complainant,  and  agreeing  that  his  interest  in 
the  estate  was  liable  for  its  payment. 

Warren,  administrator,  answered,  admitting  that  Palmer 
was  a  residuary  legatee  under  the  will  of  J.  W.  Hays,  but  set 
up  in  his  answer,  as  a  defense  to  complainant's  right  of 
recovery,  that  at  the  time  of  the  death  of  J,  W.  Hays,  defend- 
ant Palmer  was  indebted  to  him  by  account,  and  that,  subse- 
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quently,  upon  a  settlement  with  defendant  Warren,  he  had 
iexecuted  his  note  to  him,  as  administrator,  for  $454.72,  and 
insists  that  said  debt  is  a  prior  charge  upon  the  legacy  of 
said  Palmer  to  the  claim  of  complainant,  and  if  there  is  a 
residue  of  the  estate,  that  he  has  a  right  "  to  retain  the  same, 
or  enough  of  the  same,  to  liquidate  and  pay  off  said  debt  due 
the  estate  of  J.  W.  Hays,  and  his  right,  to  do  this  is  in  no  way 
affected  by  the  attachment  of  complainant."  There  is  no 
issue  or  controversy  as  to  facts;  the  only  issue  is  as  to  priority 
of  payment.  Complainant  insists  that  he  is  entitled  to  such 
priority  under  the  facts  stated,  having  fixed  a  lien  thereon; 
and  defendant  Warren  insists  he  is  first  entitled  to  retain 
enough  of  said  legacy  to  pay  what  the  legatee  owes  the  estate. 

Upon  this  issue  the  chancellor  decreed  that  defendant  War- 
ren, administrator,  has  the  right  and  should  retain  out  of 
said  legacy  of  Palmer  a  sufficient  amount  to  pay  his  note  and 
interest  before  complainant  can  receive  anything  on  his  del^t 
out  of  said  legacy;  that  defendant  Warren,  administrator,  has 
priority  over  complainant.  From  this  decree  complainant 
has  appealed.  The  decree  of  the  chancellor  is  correct.  The 
right  of  retainer  for  a  debt  due  the  estate  from  a  legatee  is 
an  equitable  doctrine  which  has  received  the  support  and 
sanction  of  courts  of  equity  from  the  earliest  cases.  The 
right  to  retain  is  grounded  upon  the  principle  that  it  would  be 
inequitable  that  a  legatee  should  be  entitled  to  his  legacy 
while  he  retains  in  his  possession  a  part  of  the  funds  out  of 
which  his  and  other  legacies  are  to  be  paid.  He  should  not 
receive  anything  out  of  such  a  fund  without  deducting  there- 
from the  amount  of  that  fund  which  he  has  in  his  hands  as  a 
debt  to  the  estate.  An  assignee  of  the  legatee  takes  his  legacy 
subject  to  the  same  equity  which  exists  against  it  in  his  hands. 
This  equitable  principle  and  doctrine  is  approved  by  all  the 
leading  text-writers.  In  2  Redfield  on  Wills,  581,  it  is  stated: 
"  There  seems  to  be  no  question  of  the  right  and  duty  of  the 
executor  to  set  off  any  debt  due  the  estate  from  a  legatee 
against  any  legacy  which  he  may  be  called  on  to  pay.  But 
this  right  of  retainer  does  not  extend  to  an  indebtedness  created 
after  the  decease  of  the  testator,  by  the  legatee  giving  security 
to  the  estnte  for  the  indebtedness  of  other  parties.  It  has 
been  held  that  the  executor's  right  to  retain  upon  debts  due 
the  estate,  as  against  legatees,  is  prior  to  any  right  of  a  mort- 
gagee of  the  legacy." 

In  1  Pomeroy's  Eq.  Jur.,  sec.  541,  it  is  stated:  **  In  fact. 
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such  a  legacy  produces  no  effect  upon  the  indebtedness.  The 
only  effect  which  such  a  legacy  given  simpliciter  can  have  is  to 
create  the  right  to  an  equitable  set-off.  The  legatee  might  not 
be  forced,  by  means  of  a  legal  action,  to  pay  the  debt  to  the 
executors,  when  he  could  in  turn  recover  back  from  them  the 
same  amount,  or  a  part  thereof,  by  virtue  of  his  legacy.  A 
court  of  equity,  in  order  to  prevent  this  circuity  of  action,  may 
permit  the  executor  to  set  off  the  debt  against  the  demand 
made  on  them  for  the  legacy;  and  if  the  estate  is  solvent,  so 
that  the  debtor  will  be  entitled  to  receive  payment  of  his  leg- 
acy, the  court  may  compel  the  executors  to  give  him  credit 
for  the  amount  of  the  legacy,  when  they  are  seeking  to  enforce 
the  claim  of  the  estate  upon  him  for  the  debt." 

It  is  said  in  Williams  on  Executors:  "  Where  a  legatee  is 
indebted  to  the  testator,  the  executor  may  retain  the  legacy, 
either  in  part  or  full  satisfaction  of  the  debt,  by  way  of  set- 
off": 2  Williams  on  Executors,  1119.  So  also  Adams's 
Equity,  223. 

But  it  is  insisted  for  complainant  that  a  contrary  rule  pre- 
vails in  this  state;  and  we  are  referred  to  the  cases  of  Towles 
V.  Towles,  1  Head,  601,  Mann  v.  Mann,  12  Heisk.  246,  and 
Steele  v.  Frierson,  85  Tenn.  436,  as  sustaining  complainant's 
contention.  The  case  of  Towlea  v.  Towlea,  1  Head,  601,  was 
the  sale  by  an  heir  of  his  interest  in  land,  and  the  adminis- 
trator afterward  sought  to  collect  out  of  the  land  a  debt  due 
from  the  heir  to  the  estate.  The  court  said,  if  the  sale  was 
boTia  fide,  it  would  hold  against  the  debt  of  the  estate.  In 
Mann  v.  Mann,  12  Heisk.  246,  it  appeared  that  a  son  was  in- 
debted to  his  father's  estate,  and  was  insolvent.  His  interest 
in  his  father's  estate  was  attached,  upon  his  father's  death, 
by  some  of  the  creditors  for  their  debts.  The  administrator 
sought  to  have  the  indebtedness  from  the  son  to  the  estate  of 
the  father  given  priority  over  the  attaching  creditors.  The 
court  held:  "The  son's  indebtedness  to  his  father's  estate  is 
not  a  lien  on  the  son's  share  in  the  father's  realty,  which 
share  is  therefore  subject  to  a  race  of  diligence  between  the 
personal  representative  of  the  father  and  the  other  creditors 
of  the  son."  Steele  v.  Frierson,  85  Tenn.  436,  was  where  there 
was  an  assignment  by  a  son,  before  his  father's  death,  of  his 
interest  in  his  father's  estate,  liis  interest  being  real  and  per- 
sonal. But  whether  there  was  involved  in  the  controversy 
before  the  court  any  personalty  does  not  very  clearly  appear. 
The  cases  referred  to  ia  the  opinion  as  sustaiiUDg  the  positioa 


S96  Railroad  v.  Sadler.  [Tenn. 

assumed  were  cases  involving  realty  alone.  But  be  this  as  it 
may,  the  parties  were  content  not  to  raise  or  present  the  ques- 
tion of  retainer;  nor  was  the  same  argued  before  or  passed 
upon  by  the  court.  The  cases  do  not  sustain  the  contention 
of  the  complainant.  Neither  of  the  cases  was  a  contest  be- 
tween the  legatee  and  an  executor,  but  were  cases  of  realty 
which,  upon  the  father's  death,  descended  directly  to  the  heir» 
and  a  lien  had  to  be  fixed  either  by  attachment  or  assignment. 
In  this  case,  it  is  a  legacy  in  the  hands  of  the  administrator 
cum  testamento  annexo. 

The  decree  will  be  afl&rmed,  with  costs. 


Wills— Deductions  and  Charges  against  Distributis. — When  »n 
heir  owed  the  intestate  at  the  time  of  his  death,  the  amount  of  the  debt 
should  be  deducted  from  such  heir's  share  in  the  distribution  of  the  estate: 
BaUon  V.  Allen,  5  N.  J.  Eq.  99;  43  Am.  Dec.  630.  As  to  the  effect  of  bequeath, 
ing  a  legacy  to  a  debtor,  see  Rickets  v.  Livingstone,  2  Johns.  Caa.  97;  1  Am. 
Dec.  158;  Zeigler  v.  Eckert,  6  Pa.  St  13;  47  Am.  Deo.  428;  (k^  T.  Oooingtoit, 
86  N.  C.  295;  41  Am.  Rep.  458. 


Railroad  v.  Sadler. 

[91  Tknnesseb,  608.] 
Railroad  Corporations  —  Liability  of,  fob  Killing  Stock.  —  If  stoek, 
from  being  frightened  by  a  moving  train,  run  upon  a  trestle,  from  which 
they  fall,  and  are  thereby  killed,  the  railroad  corporation  is  not  liable 
therefor  under  a  statute  imposing  liability  for  stock,  the  killing  or 
crippling  of  which  is  caused  by  any  moving  train,  or  engine,  or  cars. 

Chapteb  101  of  the  statute  of  Tennessee  for  the  year  1891, 
the  construction  of  which  is  involved  in  the  following  opinion, 
declares,  in  its  first  section,  "  that  whenever  any  stock  may  b© 
killed  or  crippled  by  any  train  of  cars  or  locomotive  upon  an 
xinfenced  railway  within  the  state,  it  shall  be  the  duty  of  the 
section-master  to  notify  the  owner  of  such  stock  ";  and  in  sec- 
tion 2,  "  that  any  person,  company,  or  corporation,  or  lessee 
or  agent  thereof,  owning  or  operating  any  railroad  within  the 
state  of  Tennessee  shall  be  liable  for  the  value  of  any  horse, 
cow,  or  other  stock  killed,  whenever  such  killing  or  injury  m 
caused  by  any  moving  train,  or  engine,  or  cars  upon  such 
track." 

Joseph  E.  Jonss,  for  the  plaintiff. 

Charles  M,  Ewing^  for  the  defendant. 
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LuRTON,  J.  The  act  of  1891,  chapter  101,  making  unfenced. 
railroads  absolutely  liable  for  all  stock  killed  or  injured  on  or 
near  their  tracks  applies  only  to  injuries  resulting  from  actual 
collision  with  a  moving  engine  or  car.  The  language  of  the 
act  forbids  any  other  construction.  The  injury  must  be  the 
direct  result  of  contact  with  ''moving  trains,  cars,  or  engine." 
This  construction  had  been  given  to  the  old  law:  Milliken 
and  Ventrees's  Code,  sees.  1298-1300;  Holder  v.  Chicago  etc. 
R.  R.  Co.,  11  Lea,  176. 

The  later  act  is  no  more  explicit  on  this  point  than  the 
foruier.  Similar  acts  in  other  states  have  been  uniformly 
construed  as  applicable  only  to  cases  of  injury  from  direct 
collision.  Numerous  cases  are  cited  to  this  effect  in  7  Am.  <fe 
Eng.  Ency.  of  Law,  928.  To  the  same  effect  are  the  following: 
Burlington  etc.  R.  R.  Co.  v.  Shoemaker^  18  Neb.  369;  Holder  v^ 
Chicago  etc.  R.  R.  Co.,  11  Lea,  176;  Croy  v.  Louisville  etc.  R^y 
Co.\  97  Ind.  126;  Knight  v.  New  York  etc.  R.  R.  Co.  (an  opinion 
of  the  court  of  appeals  of  New  York),  99  N.  Y.  25;  Intemor 
tional  etc.  R.  R.  Co.  v.  Hughes,  68  Tex.  290;  Jeffersonville  etc^ 
R.  R.  Co.  V.  Dunlap,  112  Ind.  93. 

In  these  cases  the  animals  seem,  from  fright,  to  have  run 
ahead  of  the  moving  train,  and  onto  a  trestle,  from  which  they 
fell,  not  being  touched  by  the  moving  train. 

The  charge  was  erroneous  upon  this  point,  and  for  this  error 
both  cases  must  be  reversed. 


Railroad  CoMPAyiES  —  Liability  for  Killing  Stock.  —  A  railrokd 
company  is  not  liable,  under  the  Indiana  statute  of  1853,  for  injary  to  stook 
resulting  from  fright  at  the  cars,  where  the  injured  animala  had  not  been 
touched  by  any  car,  locomotive,  or  other  carriage  belonging  to  the  company: 
Peru  etc.  R.  R.  Co.  v.  Haaket,  10  Ind.  409;  71  Am.  Deo.  335,  and  note  citing 
other  cases  decided  in  the  same  state.  The  liability  of  railroad  companies 
for  killing  stock  is  discussed  generally  in  the  extended  notes  to  Tonauxutda. 
R.  R.  Co.  V.  Munger,  49  Am.  Dec.  261-273;  Eamet  v.  Salem  etc  R,  R.  Oo.f 
96  Am.  Dec.  6S1,  682;  Savannah  etc  R'yQkv.  Oeiger,  68  Am.  R«p.  70^707. 
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Cole  Manufaoturixg  Company  v.  Collier. 

[91  Tennbssek,  525.] 

Abbitration  —  Submission  to,  when  not  a  Conditiok  Precedent  to 
Right  of  Action.  — If  a  contract  for  the  erection  of  a  building  declares 
that  in  case  any  difference  should  arise  between  the  parties  as  to  ths 
quality  of  work  or  materials,  or  as  to  any  other  question,  the  same  shall 
be  settled  by  arbitration,  the  contractor  may  nevertheless  maintain  an 
action  under  the  contract,  without  first  submitting,  or  offering  to  sub- 
mit, to  arbitration.  The  breach  of  the  stipulation  to  submit  to  arbitra- 
tion cannot  be  pleaded  in  bar  to  an  action  on  the  principal  contract, 
unless  it  expressly  or  by  necessary  implication  makes  the  submission 
a  condition  precedent  to  the  maintenance  of  any  suit. 

Intkrest.  — The  Allowance  o;  Interest  on  an  amount  due  upon  a  contract 
rests  within  the  sound  discretion  of  the  chancellor,  in  Tennessee,  and 
the  supreme  court,  on  appeal,  will  not  interfere. 

Myers  and  Sneed,  for  the  plaintifif. 

W.  M.  Smith,  Casey  Young,  and  Oantt  and  Patterson^  for*  the 
defendant. 

L.  Lehman,  S.  J.  The  bill  in  this  cause  was  preferred  by 
the  complainant,  a  corporation,  to  recover  from  the  defend- 
ant, W.  A.  Collier,  the  price  and  value  of  labor  and  material 
performed  and  furnished  in  the  construction  of  a  building, 
under  a  written  agreement  entered  into  between  them  on 
November  14,  1889,  the  portion  of  which  applicable  to  the 
question  raised  is  as  follows:  "It  is  further  agreed  that  in 
case  any  difference  should  arise  between  the  said  Collier  and 
the  Cole  Manufacturing  Company  as  to  the  quality  of  work 
or  materials,  or  any  other  question  that  may  arise  under  this 
contract,  the  same  shall  be  settled  by  arbitration,  each  party 
selecting  a  good  man;  and  in  the  event  of  their  disagreeing, 
these  two  shall  select  a  third  party,  and  their  decision  shall 
be  final.  In  consideration  of  the  above,  said  Collier  is  to  pay 
the  said  Cole  Manufacturing  Company  nine  thousand  dollars 
($9,000),  more  or  less,  as  the  amount  may  be,  which  amount 
the  said  Collier  will  secure  by  deed  of  trust  on  nine  acres  of 
land  in  the  Kinnay  Heistand  subdivision  of  land;  said  trust 
deed  to  be  drawn  at  once,  and  held  by  E.  C.  Jones  until  said 
building  is  finished,  when  he  will  deliver  the  same  to  Mr.  W. 
I.  Cole." 

W.  I.  Cole  was  the  president  of  complainant  company. 

The  bill  further  alleges  the  execution  of  the  said  trust  deed 
and  delivery  of  it  to  E.  C.  Jones;  and  the  complainant  therein 
also  prayed  that  the  said  Jones,  who  is  a  defendant  ia  the 
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cause,  and  Collier  be  decreed  to  deliver  up  said  trust  deed, 
and  also  asked  for  the  enforcement  of  the  same  to  satisfy  the 
amount  owing  by  W.  A.  Collier  to  the  complainant. 

Tiie  bill  contains  averments  of  various  demands  made  for 
the  delivery  of  the  trust  deed,  and  a  request  on  the  part  of  the 
defendant,  W.  A.  Collier,  to  have  a  submission  and  arbitra- 
ment of  the  claims  of  the  plaintiff  because  of  his  dissatisfac- 
tion, stated  in  a  general  way,  with  the  work  done  and  mate- 
rials furnished  by  the  complainant,  and  which  request,  it  is 
averred,  was  made,  after  considerable  delay,  subsequent  to 
the  completion  of  the  building.  The  latter  allegations  are 
made  in  the  bill  in  order  to  excuse  the  refusal  of  the  com- 
plainant to  submit  the  matters  to  arbitration. 

The  defendant,  W.  A.  Collier,  demurred  to  the  bill,  assign- 
ing, as  ground  therefor,  the  failure  and  refusal  of  the  com- 
plainant to  arbitrate  differences  under  the  provisions  of  the 
written  agreement  of  November  14,  1889.  Such  demurrer 
was  overruled  by  the  chancellor,  and  thereupon  the  defend- 
ant, W.  A.  Collier,  filed  his  answer  and  cross-bill,  in  which 
he  denied  that  the  complainant  had  complied  with  said  con- 
tract, and  for  cross-action  set  up,  in  a  general  way,  without 
stating  the  amount  thereof,  damages  accruing  to  him  by  rea- 
son of  the  complainant's  failure  to  comply  with  its  contract, 
and  arising  from  its  failure  to  comply  with  its  agreement  to 
arbitrate. 

The  complainant  made  no  objection  to  this  cross-bill,  bjr 
demurrer  or  otherwise,  but  answered  the  same. 

The  chancellor  rendered  his  final  decree,  allowing  the  de- 
mand of  the  complainant,  and  ordering  the  delivery  of  said 
trust  deed,  and  ordering  the  sale  of  the  land  embraced  therein 
for  the  payment  of  the  said  demand. 

Both  parties  have  appealed.  The  defendant,  W.  A.  Collier, 
appealed  from  the  entire  decree,  and  the  complainant,  the 
Cole  Manufacturing  Company,  appealed  from  so  much  of  the 
decree  as  excluded  interest  on  the  amount  found  due  from 
May  1,  1890,  to  January  1,  1891,  or  only  allowed  interest 
from  January  1,  1891.  The  defendant,  W.  A.  Collier,  assigns 
for  error  that  the  court  below  erred  in  overruling  his  demur- 
rer and  subsequently  decreeing,  on  the  pleadings  and  proo^ 
that  the  agreement  to  arbitrate  was  not  a  bar  to  the  suit. 

We  do  not  deem  it  necessary  to  consider  whether  the  com- 
plainant, by  allegation  or  proof,  furnished  an  excuse  or  satis- 
factory reason  for  failing  or  refusing  to  submit  any  matter  in 
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controversy  raised  on  either  side  to  arbitration  under  the  pro- 
visions of  the  agreement  of  November  14,  1889.  In  the  con- 
dition of  this  litigation,  and  under  the  rules  of  law  controlling 
the  issues  made  by  the  parties  and  the  proof  adduced,  such 
inquiry  is  immaterial. 

The  position  of  the  defendant  is,  that  in  the  case  of  any 
difference  or  controversy  between  him  and  the  complainant 
in  relation  to  any  of  the  matters  contained  in  their  agree- 
ment, no  suit  could  be  brought  by  the  complainant  until  there 
had  been  an  offer  made  to  settle  the  controversy  by  arbitra- 
tion; or  in  other  words,  that  an  arbitration,  or  an  effort  to 
arbitrate,  was  a  condition  preceient  to  the  right  of  the  com- 
plainant to  institute  its  suit.     This  contention  is  erroneous. 

In  Hamilton  v.  Home  Ins,  Co.,  137  U.  S.  370,  the  policy  of 
insurance  on  which  the  action  was  based  provided:  "In  case 
differences  shall  arise  touching  any  loss  or  damage  after  proof 
thereof  has  been  received  in  due  form,  the  matter  shall,  at  the 
written  request  of  either  party,  be  submitted  to  impartial  ar- 
bitrators, whose  award,  in  writing,  shall  be  binding  on  the 
parties  as  to  the  amount  of  such  loss  or  damage."  The  plain- 
tiff had  refused  to  enter  into  arbitration.  The  instruction  of 
the  trial  judge  to  the  jury,  that  the  plaintiff  could  not  main- 
tain his  action,  because  he  had  so  refused,  was  adjudged  erro- 
neous. 

In  that  case  a  number  of  decisions  are  cited,  which  establish 
the  rule  that  the  breach,  by  the  plaintiff,  of  the  agreement  to 
submit  to  arbitration  cannot  be  pleaded  in  bar  of  the  action 
on  the  principal  contract,  unless  such  agreement  expressly  or 
by  necessary  implication  madft  the  submission  a  condition 
precedent  to  the  institution  of  any  suit. 

Hamilton  v.  Hom£.  Ins.  Co.,  137  U.  S.  370,  is  distinguished  by 
Mr.  Justice  Gray,  who  delivered  the  opinion  therein,  from 
Hamilton  v.  Liverpool  etc.  Ins.  Co.,  136  U.  S.  242,  wherein  the 
policy  involved  contained  an  express  condition  that  no  ac- 
tion should  be  brought  until  there  had  been  a  submission  to 
arbitration. 

In  the  case  of  The  Excelsior,  123  U.  S.  40,  which  involved  a 
liability  in  admiralty  for  salvage  service,  the  parties  had 
agreed  to  submit  to  arbitration  the  amount  to  be  paid  for  the 
service.  The  defendant  made  the  point  that  the  suit  could 
not  be  maintained,  because  of  the  om-ission  to  submit  to  arbi- 
tration, and  the  court  held  the  objection  to  be  ineffectual,  and 
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said  that  the  remedy  of  the  defendant,  if  any,  would  be  in  an 
action  for  breach  of  agreement  to  submit. 

Ill  this  view  of  the  case,  it  is  also  unnecessary  to  discuss  or 
consider  the  inquiry  whether  this  agreement  to  submit  to  ar- 
bitration was  void  because  it  operated  to  oust  the  jurisdiction 
of  the  courts. 

We  l)ave  fully  investigated  the  evidence  contained  in  the 
record  as  to  the  liability  of  the  defendant,  W.  A.  Collier,  to  the 
complainant  for  the  amount  claimed  by  the  plaintiff,  and  have 
therefrom  reached  the  conclusion  that  the  complainant  has 
fully  established  its  claim,  and  that  the  defendant  has  failed 
to  establish  the  items  set  up  by  way  of  cross-action  in  his  cross- 
bill. 

Tliere  was  no  error  in  the  action  of  the  chancellor  in  refus- 
ing to  allow  the  complainant  interest  prior  to  January  1,  1891. 
That  was  a  matter  which,  under  established  rules  of  law, 
rested  entirely  within  the  sound  discretion  of  the  chancellor, 
and  with  the  exercise  of  which  we  do  not  feel  at  liberty  to  in- 
terfere. 

Let  the  decree  of  the  chancellor  be  affirmed.  The  costs  of 
the  chancery  court  will  be  paid  as  adjudged  in  the  court  below, 
and  the  costs  of  this  court  will  be  divided,  one  half  thereof  to 
be  taxed  against  the  complainant,  and  the  other  half  against 
the  defendant,  W.  A.  Collier. 

Aqreements  to  Submit  to  Arbitration:  See,  generally,  note  to  Com' 
mercial  Union  Assur.  Go.  v.  Hocking,  2  Am.  St.  Rep.  566,  where  referencei 
are  made  to  the  earlier  .notes  on  the  same  subject  appended  to  Allegre  r. 
Maryland  Ins.  Co.,  14  Am.  Dec.  296;  NeUleton  v.  Qridley,  56  Am.  Dec  381. 
A  condition,  in  a  building  contract,  that  all  disputes  concerning  the  value  of 
extra  work  shall  be  determined  by  arbitration  is  valid,  and  precedent  to  re- 
covery: Holmes  v.  Richet,  56  Cal.  307;  38  Am.  Kep.  54.  Condition  in  policy 
of  insurance  providing  for  arbitration  cannot  deprive  insured  of  his  right  of 
action,  unless  clearly  made  a  condition  precedent  to  the  existence  of  each 
right:  Birmingham  Fire  Ins.  Co.  v.  Pulver,  126  111.  329;  9  Am.  St.  Rep.  598. 
Compare  Continental  Ins.  Co.  v.  Wilson.  45  Kan.  250;  23  Am.  St.  Rep.  720; 
Qerman  American  Ins.  Oo.  r.  Eiherton,  25  Neb.  606. 
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Eaii.road  V.  Kelly. 

[91  Tennessee,  699.] 

A  Railkoat)  Corporation's  Liability-  as  a  Common  Carribb  TiRHiNATsa 
when  the  goods  are  safely  stored  in  its  depot. 

Warehouseman.  — Negligence  of  a  Warehouseman  is  not  Established 
BY  Proof  of  a  Fire,  and  the  destruction  thereby  of  goods  stored  with 
him. 

A  Railroad  Corporation  is  Liablb  as  a  Warehouseman  for  the  Loss 
of  Goods  in  its  Depot  by  Fire,  if  before  such  fire  they  were  called 
for  by  the  consignee,  who  was  falsely  informed  by  the  employees  of  the 
corporation  that  the  goods  had  not  been  received,  and  he  was  thereby 
prevented  from  removing  them.  Though  the  giving  of  this  false  infor- 
mation did  not  occasion  the  fire  by  which  the  goods  were  destroyed,  it 
did  cause  them  to  be  left  in  the  depot  to  be  consumed  by  such  fire.  Not- 
withstanding  the  fire,  the  goods  would  not  have  been  lost  but  for  the 
wrong  and  negligence  in  denying  that  they  had  been  received. 

Kbolioence,  of  What  a  Proximate  Cause.  — The  proximate  cause  of  an 
injury  may,  in  general,  be  stated  to  be  that  act  or  omission  which  imme* 
diately  causes  or  fails  to  prevent  the  injury;  an  act  or  omission  occur- 
ring or  concurring  with  another  which,  had  it  not  happened,  the  injury 
would  not  have  been  inflicted,  notwithstanding  the  latter. 

Damages. — Measure  of  Damages  when  goods  shipped  over  railway  are 
destroyed  through  the  negligence  of  a  corporation  is  their  value  at  the 
place  where  they  are  stored. 

Lewis  Shepard,  for  the  plaintiflf  in  error. 

Robert  P.  Woodard  and  W.  G.  M.  Thomas^  for  the  defendant 
in  error. 

Caldwell,  J.  This  suit  was  brought  by  J.  W.  Kelly,  be- 
fore a  justice  of  the  peace,  to  recover  from  the  East  Tennessee 
Virginia,  and  Georgia  Railway  Company  the  value  of  five 
barrels  of  whisky.  He  recovered  judgment  for  $492,  and  on 
appeal  the  circuit  judge,  sitting  without  a  jury,  alBrmed  the 
magistrate's  judgment,  adding  interest  thereto. 

The  railway  company  has  appealed  in  error,  and  in  this 
court,  as  below,  denies  its  liability,  either  as  common  carrier 
or  warehouseman. 

Kelly  purchased  five  barrels  of  whisky  in  New  York,  and 
caused  them  to  be  consigned  to  himself  at  Chattanooga,  his 
place  of  business.  The  East  Tennessee,  Virginia,  and  Georgia 
Railway  Company  was  the  last  carrier  over  whose  line  the 
goods  passed.  On  April  24,  1891,  that  company  unloaded  the 
whisky  from  its  car,  aud  stored  the  same  in  its  depot  at  Chat- 
tanooga, where  it  remained  until  the  morning  of  the  29th  of 
the  Bame  month,  when  it  was  destroyed  by  fire. 

Kelly,  through  his  drayman,  called  at  the  depot  and  de* 
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manded  the  whisky  on  April  25th,  26th,  27th,  and  28th,  gener- 
ally twice  a  day,  and  was  each  time  told  by  the  company's 
agent  that  it  was  not  there. 

How  the  fire  was  produced  is  not  disclosed. 

Under  these  facts,  the  railway  company  is  not  liable  as  a 
common  carrier.  Its  carrier  responsibility  terminated  when 
the  goods  were  safely  stored  in  its  depot,  and  before  they  were 
destroyed:  Butler  v.  East  Tennessee  etc.  R.  R.  Co.,  8  Lea,  32; 
Southern  Exp.  Co.v.  Kaujman,  12  Heisk.  165  (last  paragraph). 

We  are  aware  that  the  authorities  are  in  a  state  of  irrecon- 
cilable conflict  upon  this  question,  several  of  the  states  having 
followed  the  lead  of  Massachusetts  in  holding  that  the  liabil- 
ity of  the  common  carrier,  as  such,  is  ended  when  the  trans- 
portation is  completed  and  the  goods  are  safely  stored,  and 
several  others  having  given  their  sanction  to  the  doctrine 
announced  in  New  Hampshire,  to  the  effect  that  the  carrier 
responsibility  continues  until  the  consignee  has  had  a  reason- 
able opportunity,  after  the  arrival  of  his  goods,  to  receive 
them. 

Discussion  of  the  respective  considerations  upon  which  the 
two  rules  are  rested  by  their  opposing  adherents  will  not  be 
indulged  in  this  opinion,  since  this  court  has  heretofore 
adopted  the  Massachusetts  rule,  and  no  sufficient  reason  for 
changing  the  precedent  already  established  is  perceived. 

The  cases  of  Butler  v.  East  Tennessee  etc.  R.  R.  Co.,  8  Lea, 
32,  and  Southern  Exp.  Co.  v.  Kaufman,  12  Heisk.  165,  have 
been  followed  in  several  unreported  cases,  the  last  of  which 
was  East  Tennessee  etc.  R'y  Co.  v.  Gettys,  Tenn.,  Oct.  1892. 

In  2  Am.  &  Eng.  Ency.  of  Law,  391-394,  the  two  rules  are 
stated,  and  many  of  the  decisions  in  support  of  each  cited. 
Tennessee  is  there  erroneously  referred  to  as  one  of  the  states 
adopting  the  New  Hampshire  doctrine.  See  also,  on  same 
subject.  Story  on  Bailments,  sec.  543;  Schouler  on  Bailments, 
sees.  512-514;  and  Mecham's  Hutchinson  on  Carriers,  2d 
ed.,  sees.  367-374,  inclusive.  The  last  author,  in  section  370, 
correctly  places  Tennessee  among  the  states  following  the 
Massachusetts  rule. 

Then  as  to  these  goods  at  the  time  of  their  destruction,  tlie 
railway  company  had  ceased  to  be  a  common  carrier  with 
the  liability  of  an  insurer,  and  had  assumed  the  less  hazard- 
ous position  of  warehouseman,  in  which  it  was  bound  to  use 
ordinary  care  and  diligence  only,  and  was  responsible  alone 
for  the  consequences  of  its  negligence:  Schouler  on  Bailments, 
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«ec8.  101,  513;  Lancaster  Mills  v.  Merchants'  Cotton-press  Co., 
S9  Tenn.  35,  36;  24  Am.  St.  Rep.  586. 

Is  the  railway  company  liable  as  warehouseman?  If  tiie 
loss  resulted  from  its  negligence  as  the  proximate  cause,  yes; 
if  not,  no;  for  the  doctrine  of  proximate  and  remote  cause 
applies  here,  as  in  any  other  case  where  negligence  is  the 
ground  of  action.  The  burden  of  showing  negligence,  and 
its  causal  connection  with  the  loss,  was  upon  the  plaintiff: 
Schouler  on  Bailments,  sec.  101;  Lancaster  Mills  v.  Merchants^ 
Cotton-'press  Co.,  89  Tenn.  35,  36;  24  Am.  St.  Rep.  586;  Loidi^- 
ville  etc.  fi'y  Co.  v.  Manchester  Mills,  88  Tenn.  653;  Hutchin- 
son on  Carriers,  2d  ed.,  sec.  767. 

In  this  case,  there  is  no  proof  as  to  the  cause  of  the  fire;  hence 
the  defendant  is  not  chargeable  with  negligence  in  causing  it. 
Mere  proof  of  the  fire  and  destruction  of  the  goods  does  not 
«how  negligence:  Louisville  etc.  K'y  Co.  v.  Manchester  Mills, 

88  Tenn.  653;  Lancaster  Mills  v.  Merchants'  Cotton-press  Co., 

89  Tenn.  35,  36;  24  Am.  St.  Rep.  586.  Therefore,  if  the  plain- 
tiff succeed,  he  must  do  so  without  reference  to  the  cause  of 
the  fire. 

It  is  distinctly  shown  that  he  demanded  the  goods  several 
times,  and  that  the  defendant,  without  sufficient  excuse,  failed 
to  deliver  them.  That  alone  makes  a  clear  case  of  negligence; 
but,  manifestly,  that  negligence  did  not  cause  the  fire.  Did 
it,  nevertheless,  proximately  cause  the  loss  of  the  goods? 

The  fire  and  the  loss  may  have  had  different  causes.  The 
■fire  destroyed  the  goods,  but  it  does  not  follow  that  the  cause 
of  the  fire  and  the  cause  of  the  loss  to  plaintiff  were  one  and 
the  same,  in  legal  contemplation;  they  may  have  been  entirely 
different.  The  failure  to  deliver  the  goods  when  demanded 
did  not  cause  the  fire,  but  it  did  cause  the  loss,  in  such  sense 
that  they  would  not  have  been  lost  without  the  failure.  Had 
the  defendant  delivered  the  goods,  they  would  have  been 
removed  and  the  loss  averted.  The  negligent  and  wrongful 
detention  of  the  goods,  and  that  alone,  exposed  them  to  the 
fire;  and,  but  for  that  detention,  they  would  not  have  been 
destroyed,  though  the  fire  did  occur.  Thus  it  becomes  obvi- 
ous that  the  negligence  of  the  railway  company  was  the  prox- 
imate cause  of  the  loss.  The  causal  connection  between  the 
failure  to  deliver  the  goods  and  the  inj\iry  to  the  plaintiff  la 
-complete. 

In  a  late  case,  where  a  train  broke  in  two,  thereby  exposing 
«otton  on  the  rear  section  to  a  fire,  which  consumed  it,  this 
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court,  speaking  through  Judge  Snodgrass,  said:  "The  proxi- 
mate cause  of  an  injury  may,  in  general,  be  stated  to  be  that 
act  or  omission  which  immediately  causes  or  fails  to  prevent 
the  injury;  an  act  or  omission  occurring  or  concurring  with 
anotlier,  which,  had  it  not  happened,  the  injury  would  not 
have  been  inflicted,  notwithstanding  the  latter.  Illustrating 
by  these  facts,  it  is  true,  the  fire  destroyed  the  cotton,  and  ia 
that  sense  caused  the  loss;  but  it  appears  that,  notwithstand- 
ing the  occurrence  of  the  fire,  the  cotton  would  not  have  been 
burned  by  it  had  not  the  breaking  of  the  train  while  it  was 
being  removed  happened,  so  that,  but  for  tliis  fact,  the  cotton 
would  have  been  saved.  This  [the  breaking  of  the  train] 
must  therefore  be  held  to  be  the  proximate  cause  of  the  loss, 
and  if  it  was  the  result  of  negligence,  the  carrier  must  answer 
for  it":  Deming  v.  Merchants'  Cotton-press  etc.  Co.,  90  Tenn.  353. 

That  definition  and  illustration  of  proximate  cause  is  con- 
clusive of  this  case.  There,  as  here,  the  fire  which  consumed 
the  goods  was  caused  without  the  fault  of  defendant,  and 
there,  as  here,  the  goods  became  exposed  to  the  fire  through 
the  negligence  of  the  defendant,  but  for  which  the  injury 
would  not  have  been  inflicted.  There,  as  here,  that  negli- 
gence, and  not  the  fire  or  its  cause,  proximately  caused  the 
loss  to  the  owner. 

Lamont  v.  Nashville  etc.  R.  R.  Co.,  9  Heisk.  58,  is  not  in 
conflict  with  the  case  last  cited,  or  the  decision  here  made. 

Our  attention  has  been  called  to  several  cases  from  other 
slates. 

In  that  of  Burlington  etc.  R.  R.  Co.  v.  Arms,  15  Neb.  69,  the 
consignee  called  for  his  goods  several  times  after  the  arrival, 
and  was  told  each  time,  by  the  company's  agent,  that  they 
bad  not  been  received.  Thereafter,  without  any  other  negli- 
gence on  the  part  of  the  company,  its  depot  was  burned,  and 
the  goods  destroyed.  The  owner  recovered  the  -value  of  his 
goods. 

In  Faulkner  v.  TIart,  82  N.  Y.  413,  37  Am.  Rep.  574,  the 
goods  were  called  for  upon  arrival  at  destination,  but  delivery 
was  refused  until  the  next  day,  because  it  was  not  "conve- 
nient "  then  to  deliver  them.  The  warehouse  and  goods  were 
destroyed  that  night  by  fire.  The  defendant  was  held  liable 
for  the  loss. 

In  Kansas  City  etc.  R.  R.  Co.  ▼.  Aforrison,  34  Kan.  502,  65 
Am.  Rep.  252,  the  owner  demanded  his  trunk,  and  was  in- 
formed it  had  not  come,  when  in  fact  it  had  come.    Th«  com- 
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pany's  depot  was  subsequently  entered,  the  trunk  broken 
open  and  robbed  by  burglars,  without  fault  of  the  company. 
The  owner  obtained  judgment  for  the  contents  of  his  trunk. 

In  Richmond  etc.  R.  R.  Co.  v.  Benson,  86  Ga.  203,  22  Am. 
St.  Rep.  446,  there  was  a  deviation  in  route  of  shipment, 
causing  some  delay,  and,  after  arrival  of  the  goods,  demand 
was  made,  and  delivery  refused.  The  goods  were  thereafter 
destroyed  in  the  depot  by  an  unprecedented  flood,  and,  upon 
suit  being  brought,  the  company  was  held  liable  for  their 
value. 

Though  decided  upon  similar  facts,  those  cases  are  not  of 
much  importance  here,  because  in  each  of  them  the  defend- 
ant was  adjudged  liable  as  common  carriers,  and  that  with- 
out reference  to  the  question  as  to  whether  or  not  its  negligence 
proximately  caused  the  injury.  In  the  Georgia  case  the  court 
said  that  the  wrongful  acts  of  the  company  constituted  a  con- 
version of  the  goods.  A  mere  inadvertent  statement,  by  the 
agent,  to  the  owner  demanding  goods  then  in  the  company's 
depot,  that  they  have  not  arrived,  is  not  a  conversion:  Louis' 
vUle  etc.  R.  R.  Co.  v.  Campbell,  7  Heisk.  258. 

For  the  reasons  stated,  the  railway  company  is  liable,  in 
this  case,  as  warehouseman. 

The  goods  having  been  totally  destroyed,  the  measure  of 
damages  was  the  value  of  the  goods  at  Chattanooga:  Hutch- 
inson on  Carriers,  sec.  769;  Phoenix  Ins.  Co.  v.  Erie  Transp.  Co.^ 
117  U.  S.  322;  Mobile  etc.  R'y  Co.  v.  Jurey,  111  U.  S.  685; 
Dean  v.  Vaccaro,  2  Head,  489;  75  Am.  Dec.  744;  Erie  Dis' 
patch  V.  Johnson,  87  Tenn.  490. 

Aflirm  the  judgment,  with  costs. 

Railroad  Companies,  whbn  theib  Liabilitt  as  Commoit  Oarribbs 
Terminates.  —  Liability  does  not  terminate  until  the  oar  containing  the 
goods  has  been  placed  in  such  a  position  that  it  can  be  conveniently  unloaded 
by  the  consignee:  Independence  Mills  Co.  v.  Burlington  etc.  R'y  Co.,  72  Iowa» 
535;  2  Am.  St.  Rep.  258,  and  note,  in  which  other  cases  in  the  American 
Decisions  relating  to  this  subject  are  cited.  If  the  owner  of  the  goods  per- 
mits them  to  remain  at  the  depot  an  unreasonable  time,  the  liability  of  the 
company  as  common  carrier  is  thereby  terminated,  and  it  becomes  liable  as 
warehouseman  only:  Union  Pac.  R'y  Co.  v.  Moyer,  40  Kan.  184;  10  Am.  St. 
Rep.  183.  See  also  note  to  Lancaster  Mills  v.  MercJiants  etc.  Co.,  24  Am. 
St.  Rep.  613.  After  placing  the  goods  in  the  warehouse,  he  is  liable  only  for 
ordinary  neglect:  Schenk  v.  Philadelphia  Steam  Propeller  Co.,  60  Pa.  St.  109; 
100  Am.  Dec.  541;  Burrouglis  v.  Grand  Trunk  R'y  Co.,  67  Mich.  361;  Calves- 
ton'etc.  R'y  Co.  v.  Smith,  81  Tex.  479. 

Neoltoence. — Proximate  AND  Remots  Cause:  See  illustrative  cases 
In  the  notes  to  Forney  v.  Oeldmadier,  42  Am.  Rep.  390-393;  Heney  v.  Dennis^ 
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47  Am.  Rep.  381-387;  Whiter.  Gonly,  52  Am.  Rep,  167-lM.  In  detarmfning 
what  is  a  proximate  caase,  the  tnie  rule  ia,  to  consider  whether  the  injury  is 
the  natural  and  probable  conseqaenoe  of  the  negligence:  Wot  Mdhanoy  Tp. 
▼.  Watson,  116  Pa.  St.  344;  2  Am.  St.  Rep.  604.  This  results  from  the  prin- 
ciple that  one  who  is  guilty  of  negligence  is  deemed  to  have  foreseen,  and  is 
liable  for  all  consequences  which  may  naturally  ensue  therefrom,  without  the 
intervention  of  some  other  independent  agency,  although,  in  advance,  the 
aotual  result  might  have  been  improbable:  Bunting  v.  Hogaett,  139  Pa.  St. 
JG3;  23  Am,  St.  Rep.  192,  and  note;  Quigley  v.  Delaware  etc  Canal  Co.,  142 
Pa.  St.  388;  24  Am.  St.  Rep.  604.  Another  way  of  expressing  the  rule  is, 
that  if  the  facts  constitute  a  continuous  succession  of  events,  so  linked  to- 
gether  that  they  become  a  natural  whole,  liability  will  attaoh;  while  if  the 
ehain  of  events  is  so  broken  that  they  become  independent,  and  the  final 
result  cannot  be  said  to  be  the  natural  and  probable  consequence  of  the  neg- 
ligence, liability  will  not  attach:  Haverly  r.  8tai«  Line  etc  R.  B.  Co.,  135 
Pa.  St.  50;  20  Am.  St.  Rep.  848,  In  other  words,  there  must,  between  the 
injury  and  the  negligence,  be  a  causal  connection,  uninterrupted  by  the  in- 
terposition of  any  independent  human  agency:  Curtin  v.  Somertet,  140  Pa.  St. 
70;  23  Am.  St.  Rep.  220. 

Measitrb  ow  Dahaqes,  when  personal  property  la  lost  or  destroyed  by 
the  negligent  act  of  another,  is  the  full  market  value  of  the  property  at  the 
time  of  the  loss,  and  interest  thereon:  Atlanta  etc  Milk  r.  Oofejf,  80  Oa.  145; 
12  Am.  St  Rep.  244. 


Richards  v,  Stath. 

[91  TIMNKSSM,  728.] 
WimiSSSS  —  GO-DKFBKDANTS  —  RiOHT  TO  PlAOB  ITK DKl  THl  RuL&  —  If^  dor^ 

ing  the  trial  of  two  persons  charged  with  crime,  they  announce  th^r 
purpose  to  testify  as  witnesses,  each  for  himself,  neither  can  b«  placed 
under  the  rule,  and  excluded  from  the  room  daring  the  •xamination  of 
the  other. 

8.  0.  Heiskelly  for  the  plaintiff  in  error. 
Attomey-Qeneral  Pickle,  for  the  state. 

LxJBTON,  J.  John  and  James  Richards  were  jointly  indicted 
for  murder,  and  tried  together.  Both  were  convicted, — James 
of  an  assault  and  battery,  and  John  of  voluntary  manslaughter. 
The  latter  only  has  appealed.  After  the  conclusion  of  the 
state's  evidence,  the  defendants  announced  their  purpose  to 
testify  as  witnesses,  each  for  himself.  James  was  first  offered 
for  examination,  whereupon  the  court,  on  motion  of  the  dis- 
trict attorney,  ordered  that  John  should  be  placed  under  th* 
rule,  and  excluded  from  the  court-room  during  the  examinatioa 
ttf  his  co-defendant.    To  this  ruling,  and  against  his  cone©- 
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quent  exclusion  from  the  court-room  while  his  co-defendant 
was  being  examined,  John  Richards  excepted.  The  ruling 
of  the  court  was  erroneous. 

The  constitution  guarantees  to  every  defendant  in  a  crimi- 
nal prosecution  "  the  right  to  be  heard  by  himself  and  hie 
counsel  **:  Const.,  art.  1,  sec.  9. 

This  guaranty  includes  the  right  to  be  present  at  every 
stage  of  the  trial:  Andrews  v.  State,  2  Sneed,  550;  Witt  v.  State^ 
5  Cold.  11;  Cooley's  Constitutional  Limitations,  390. 

It  has  been  suggested  that  the  right  of  a  defendant  to  tes- 
tify in  a  criminal  prosecution  is,  by  the  statute  conferring  the 
right,  limited  to  the  deliver}'  of  evidence  "for  himself,"  and 
that  he  may  not  testify  either  for  or  against  a  co-defendant. 
If  this  were  conceded,  it  would  nevertheless  be  error  to  pre- 
vent a  co-defendant  from  being  present  during  such  evidence. 
How  else  could  he  see  and  know  that  the  evidence  was  lim- 
ited as  indicated  by  the  suggestion,  or  that  the  jury  were  prop- 
erly guarded  against  giving  effect  to  it  as  against  the  absent 
co-defendant?  But  we  do  not  assent  to  the  limitation  put 
upon  the  testimony  of  such  a  co-defendant.  When  one  of 
several  defendants  on  trial  together  voluntarily  becomes  a 
witness,  he  is  a  witness  for  all  purposes.  If  he  knows  facts 
injurious  to  a  co-defendant,  they  may  be  brought  out  either 
by  his  own  counsel  or  by  the  state.  The  witness's  best  line  of 
defense  for  himself  may  lie  in  evidence  involving  the  guilt  of 
his  co-defendant.  On  what  principle  shall  it  be  said  that 
such  testimony  would  be  inadmissible?  If  admissible  in  his 
own  interest,  how  is  its  effect  upon  his  co-defendant  to  be  pre- 
vented? Practically,  it  could  not  fail  to  be  injurious  and 
prejudicial,  even  if  the  jury  were  instructed  to  disregard  it  as 
to  the  co-defendant  affected.  We  know  of  no  principle  which 
would  exclude  any  competent  evidence,  simply  because  it  came 
from  a  co-defendant  testifying  for  himself  under  the  statute. 
In  view  of  the  possible  prejudice  of  such  evidence,  or  of  its 
possible  advantage,  the  right  to  be  present,  and  to  hear  and 
examine  such  a  witness  when  testifying  for  himself,  is  an  im- 
portant right  to  every  other  defendant  jointly  on  trial  with  the 
testifying  defendant.  The  violation  of  this  right  is  clearly 
reversible  error. 

For  this  error,  as  well  as  for  another  occurring  in  the  charge, 
snd  which  we  state  orally,  this  case  must  be  reversed,  and  re- 
manded for  a  new  trial. 
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Right  o»  Accused  to  bb  Present  Duriwo  his  Triai.  — Prisoner,  where 
the  felony  is  capital,  has  a  right  to  be,  and  must  be,  personally  present  at  aU 
times  in  the  course  of  his  trial,  when  anything  is  said  or  done  affecting  liim 
as  to  the  charge  against  him  in  any  material  respect;  where  the  felony  is  less 
than  capital,  he  has  the  same  right  to  be  present,  but  it  is  not  essential  to 
conviction  that  he  must  be  so,  at  all  events:  Siate  v.  Kelly,  97  N.  C.  404;  2 
Am.  St.  Rep.  299.  Cases  sustaining  the  rule  that  a  defendant  testifying  in 
his  own  behalf  has  a  right  to  remain  in  the  ooart-room  while  other  witnessee 
are  giving  their  tmtimonj  are  Oarmem  t.  StaU,  66  Mies.  196;  BtU  r.  SkUe, 
66  Miu.  19S.  • 
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Appkllats  Fbocbdube,  errors,  immaterial,  will  be  disregarded.  27> 

Banks  and  Banking,  cashier,  powers  and  daties  of,  247. 

trustee,  deposit  made  by,  may  be  paid  out  oa  his  check  without  oonsnll* 
ing  the  beneficiary,  163. 
BsNKFiT  SociBTiBs,  change  in  beneficiary,  how  may  b*  made,  421. 
BouNDARiKS,  monuments  control  distances,  453. 

of  lands  fronting  upon  the  sea,  333. 

survey  as  actually  made  controls,  453. 

Carrikrs,  power  of,  to  limit  their  liability,  874. 

termination  of  liability  of,  906. 
Chattel  Mortoaoe,  removal  to  another  state  of  property  sabjeok  to^  824^ 
Conflict  of  Laws,  contracts,  by  what  laws  controlled,  828. 

sale,  place  where  deemed  to  have  been  completed,  348. 
Constitutional  Law,  damaging  private  property,  provisions  prohibiting^ 
837-839. 

taking  of  private  property,  injury  to  property  by  grading  itreeti,  wh«B 
is  a,  836,  837. 
Contractors,  liability  of  municipal  corporations  for  acta  or  negligence  o^ 

411-413. 
Contracts  for  building,  architect,  certificate  of,  may  be  made  prereqniaita 
to  action  upon,  617. 

for  building,  architect,  unreasonable  act  or  refusal  of,  616. 

for  building,  intentional  departure  from,  by  contractor,  616, 

for  building,  substantial  performance  of,  is  sufficient,  616. 

mistake  in,  due  to  carelessness,  will  not  support  a  claim  for  rtformatioa, 
621. 

reformation  of,  when  will  be  decreed,  62L 

unilateral,  are  enforceable,  50. 
Conveyances,  acknowledgment,  certificate  of,  attesting  by  deputy,  126. 

acknowledgment,  certificate  of,  ofiicial  capacity  of  officer,  when  suA* 
ciently  appears  in,  125. 

acknowledgment,  certificate  of,  presumption  in  favor  of,  126. 

acknowledgment,  certificate  of,  what  should  state,  125. 

constitutionality  of  statutes  validating  void  acknowledgments  of,  128. 
Corporations,  residence  of,  892. 
Costs  in  mandamus  proceedings,  556. 
Criminal  Law,  false  pretenses,  crime  of,  where  consummated,  IS4. 

false  pretenses,  indictment  for,  sufficiency  of,  J34. 

trial,  prisoner's  right  to  be  present  during,  909. 

Dauaqes,  exemplary,  ground  for  allowance  of,  22, 
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Damages  for  grading  streets,  or  for  ohange  in  grade  thereof^  wImii  reoofvw 
erablo,  837-850. 

for  mental  suffering,  22,  711,  712. 

resulting  to  property  from  pablio  improrements,  when  most  be  oom- 
pensated,  837-850. 
Dbunition  of  conversion,  94. 

of  demurrage,  634. 

of  fixtures,  491. 

of  guaranty  and  suretyship,  726. 

of  hydraulic  mining,  552. 

of  perils  of  the  sea,  539. 

of  right  of  stoppage  in  transitu,  166. 

of  taxation  and  assessment,  253. 

of  trespass,  487. 

of  watercourse,  392. 
Demurrage,  burden  of  proof  to  establish  right  to,  638. 

charterer  or  consignee,  ^vhen  liable  for,  in  the  absence    f  oontraot^  6S7* 

collision,  delay  caused  by,  when  gives  right  to,  639. 

consignee  is  not  liable  for  causes  over  which  he  has  no  control,  6S8L 

consignee,  when  liable  for,  638. 

custom  or  usage  cannot  destroy  right  to,  636. 

damages  in  the  nature  of,  may  be  recovered  for  detention^  68Bb 

damages,  measure  of,  for  delay  of  vessel,  639. 

days,  what  to  be  counted  in  claim  for,  640. 

definition  of,  634. 

delays  of  consignee  which  give  rise  to  right  to,  636,  6S7< 

illegal  seizure,  when  creates  right  to,  639. 

includes  hire  of  crew  and  wharfage  fees,  635. 

lay-days,  commencement  of,  639. 

lay-days,  definition  of,  639. 

liability  for,  stands  upon  the  same  footing  as  liability  for  freight^  631^ 

liability  for,  when  fixed  by  contract,  cannot  be  avoided  on  the  gronaA 
that  the  delay  was  without  fault,  636. 

lien  for,  641. 

master  of  ship,  mistake  of,  causing  delay  will  not  ^re  Hght  to^  07. 

rainy  days,  what  are,  and  when  to  be  excluded  in  computing  tiflli^  MQl 

right  of,  is  not  always  based  on  contract,  635,  636. 

strikes,  delays  caused  by,  641. 

when  recoverable,  in  the  absence  of  eontraot,  630. 
DuBBsa,  threat  of  prosecution,  337,  338. 

threat  of  prosecution  of  relative,  338w 

Elections,  irregularities  of,  when  will  be  disregarded,  265. 
Evidence,  confesssions,  influence  which  will  render  inadmissible,  160. 

confessions,  preliminary  examination  to  ascertain  whether  they  are  rel* 
untary,  170. 

opinions  of  persons  who  are  not  experts,  when  admissible,  88^  88. 

opinions  of  witnesses  as  to  value,  89. 
■ZKCUTION,  exemption  of  farming  tools,  who  entitled  to,  884. 

exemption  of  property  kept  for  sale,  335. 

Vdib,  bailee,  liability  of,  for  property  destroyed  by,  607. 

burden  of  proof  concerning  negligence  in  ooatroUiagi  Mft 
ear*  after  being  set  out,  negligeaoe  ii^  fi(M» 
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FiRK,  care  which  must  be  used  to  prevent  spread  of,  603. 

care  which  must  be  used  to  prevent  spread  of,  from  fumacM  and  kflii% 
602. 

cleariug  laud,  right  to  start,  for  purposes  of,  503. 

damages,  when  recoverable  for  injuries  caused  by,  607. 

instances  of  liability  of  owner  of  land  for  starting,  504. 

instances  when  owner  on  whose  property  tire  was  started  is  not  liable 
for,  502,  503. 

kindling,  near  combustible  material,  504. 

kindling,  on  the  land  of  another,  liability  for,  605. 

liability  of  owner  of  property  who  sets  out  fire  on  hia  own  land,  600. 

negligence  in  starting,  existence  of,  is  a  question  for  the  jury,  602,  60SL 

presumption  of  negligence  does  not  arise  from  destruction  of  property 
by,  502. 

right  to  start,  for  purposes  of  burning  fallow  and  woodland,  603. 

sparks  from  chimneys,  liability  for  injuries  caused  by,  600. 

spreading  from  clearing  land,  503. 

started  by  negligence  in  use  of  steam  thrashing-machine,  602. 

starting  of,  when  the  presumed  cause  of  damage,  603. 

nsed  to  create  motive  power,  liability  for  escape  of,  606. 

wind,  spread  of,  by,  liability  for,  604,  505. 
FiBK  Department,   liability  of  municipal  corporations  tot  negHgeal  m 

wrongful  acts  of  officers  or  employees  of,  398,  399. 
FiXTOBBS  defined,  491. 

when  treated  as  personalty,  and  when  as  realty,  491. 
Fraudulent  Conveyances  are  valid  as  between  the  parties,  427. 

grantee  of,  when  may  be  allowed  expenditures  made  under,  447* 

recovery  by  grantor,  of  property  conveyed  by,  447. 

Hospitals,  liability  of  mnnicipal  corporations  for  negligence  or  miseondMl 

of  ofiicers  of,  402. 
Husband  and  Wiite,  antenuptial  agreements,  husband  must  prore  iaitmam 
of,  230. 

competency  of,  as  witnesses  for  or  against  each  other,  493. 

conveyances  made  in  fraud  of  husband's  marital  rights,  230. 
Htdraulic  Mintnq,  custom  cannot  create  right  to  deposit  dibrU  from,  Mftm 
private  property,  557. 

d4hris,  custom  cannot  give  right  to  deposit,  on  private  property,  6ff7. 

dibris,  deposit  of,  not  sanctioned  by  laws  concerning  minin({  right%  60i. 

dibria  from,  deposit  of,  statutes  cannot  sanction,  656. 

dibrtA  from,  joinder  of  parties  in  suits  to  restrain  depositing  <rf^  66ii 

definition  of,  552. 

description  of,  eifect  of,  553. 

when  amounts  to  a  nuisance,  654. 

Insolvenot,  discharge  in,  does  not  affect  judgment  recovered  in  aaoiher 

state,  343. 
discharge  in,  does  not  affect  re3i<lent  of  another  state,  343. 

JoDOES,  disqualification  of,  on  account  of  interest,  153. 
Judomknt,  lien  of,  time  of  duration,  how  to  be  computed,  20Ql 

of  wiiat  conclusive,  755. 

parol  evidence  to  prove  what  was  determined  by,  765w 

satisfaction  of,  by  levy  of  execution,  246. 
Am.  St.  fisr.,  Vou  XXX.— 68 
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LiBKL,  malice  in  publication,  what  sufficient  evidence  of,  533. 
privileged  communications,  classification  of,  533. 
protest  of  commercial  paper,  special  damages  for,  whether  must  be  al< 

leged,  159. 
protest  of  commercial  paper,  whether  may  amount  to,  158. 
publication  of,  what  is  sufficient,  533. 

Malicious  Prosecution,  probable  cause,  definition  of,  758. 
Master  and  Servant,  danger,  duty  of  master  to  warn  servant  of,  760. 
discharge  of  servant  before  the  expiration  of  time  of  hiring,  67. 
hire  for  a  year,  when  presumed,  57. 

orders  and  advice  of  master,  right  of  servant  to  rely  upon,  760. 
risks  which  servant  assumes,  749. 
Mechanics'  Liens  against  property  of  municipal  corporations,  308. 

poles  planted  in  the  public  streets,  when  subject  to,  305. 
Meboer  of  title,  when  does  not  take  place,  245. 
Mistake  of  Law,  relief  from,  when  will  be  granted,  461. 
Mortqaoe,  assignment  of,  by  assignment  of  debt,  422. 
Municipal  Bonds,  bona  fidt  purchasers  of,  when  protected  against  secret 

vices  in,  300. 
issued  without  authority  of  law  are  void,  300,  618. 
purchasers  of,  must  take  notice  of  law  concerning,  300. 
Municipal  Corporations,  ion  tractors,  liability  for,  411. 
contractors,  liability  for  mode  in  which  they  act,  412. 
contractors,  liability  for  negligence  of,  in  leaving  streets  in  dangerous 

condition,  412. 
contractors,  liability  for,  when  the  work  to  be  done  is  necessarily  dan- 
gerous, 412. 
contractors,  liability  for,  when  their  wrongful  act  is  sanctioned  by  their 

contract,  412. 
contractors  not  liable  for  acts  which  are  not  nuisances  nor  necessarily 

dangerous,  413. 
distinction  between  different  powers  of,  377. 
duties,  governmental  or  discretionary,  liability  for  negligent  perform* 

ance  of,  379. 
daties,  legislative,  no  liability  can  arise  from  not  exercising,  379. 
duties,  municipal,  liability  for  negligent  performance  of,  378. 
daties  prescribed  by  charter,  liability  for  negligence  in  performance  of, 

378. 
daties,  public,  for  negligent  performance  of  which  no  liability  can  arise, 

882. 
daties,  pnblio,  imposed  by  their  charters,  cases  in  which  liability  for 

negligent  performance  does  not  exist,  383. 
duties,  public,  liability  for  negligence  in  discharge  of,  381,  382. 
duties,  pablio,  prescribed  by  charter,  negligence  in  performance  of,  381, 

382. 
daties,  public,  volantarily  assumed,  liability  for  negligence  in  perform* 

ing,  382. 
fire  department,  negligence  of  officers  of,  creates  no  liability  against, 

398. 
fire  department,  negligence  of  officers  resulting  in  collision  or  other  ac- 
cident, 398. 
fire  department,  negligence  or  misconduct  of  officers  in  causing  destroo* 

tiou  of  property  to  stop  couEagrations,  399. 
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Municipal  Corporation's,  fire  department,  negligence  respecting  cistemi 

and  otlier  appliances  of,  399. 
hospitals  and  almshouses,  liability  for  negligence  of  officers  of,  402. 
incidental  powers  of,  225. 
liability  for  injuries  resulting  from  negligence  in  management  of  water* 

works,  400. 
liability  for  neglect  of  duties  undertaken  for  profit,  378. 
liability  for  negligence  and  torts,  classitication  of  cases  in  which  it  does 

not  exist,  379. 
liability  for  negligence  and  torts,  general  principles  controlling,  376. 
liability  for  negligence  and  torts  in  the  performance  of  public  duties,  381. 
liability  for  negligence  and  torts  is  restricted  to  municipal  duties,  S77| 

878. 
liability  for  negligence  and  torts  of  their  officers  and  agents,  376-413. 
liability  for  negligence  and  torts,  tests  of,  37(i. 
liability  for  negligence  and  torts,  wliea  governed  by  the  rules  applicable 

to  private  corporations,  376,  377. 
liability  for  non-performance  of  duties  prescribed  by  their  charters,  378. 
liability  for  not  adopting  proper  ordinances,  379. 
light,  power  of,  to  manufacture  gas  and  electricity  to  famish,  to  citizens, 

226.  • 

negligence  of  fire  department  or  its  officers,  393. 
negligence  of,  in  adopting  plan  of  public  work,  380. 
negligence  of,  in  business  which  city  engages  in  for  profit,  402. 
negligence  of,  in  management  of  a  build  ng  reiitdl  for  profit,  403. 
negligence  of,  in  management  or  maintenance  of  school  property,  398. 
negligence  of,  in  maiia^ement  or  maintenance  of  water-works,  398-401. 
negligence  of,  in  performing  governmental  or  discretionary  duties,  379, 

381. 
negligence  of,  in  performing  private  municipal  duties,  376-378. 
negligence  of  officers  in  respect  to  public  streets,  cases  affirming  lia< 

bility  of,  385. 
negligence  of  officers  in  respect  to  public  streets,  cases  denying  liability 

of,  384. 
nuisances,  liability  for  acts  of  officers  engaged  in  abating,  410. 
nuisances,  liability  for  creating,  395. 

nuisances,  liability  for  not  exercising  power  ^o  abate,  397. 
nuisances,  liability  for  plan  of  public  work  wliich  must  result  in  creat* 

ing,  380. 
nnisances  resulting  from  defect  in  plan  of  public  work,  396. 
nuisances,  sewers  planned  so  as  to  discharge  their  contents  on  private 

property,  397. 
officers  acting  in  the  discharge  of  governmental  duties,  381. 
officers  acting  where  municipality  could  not  have  authorized  them  to 

act,  406. 
officers,  malice  of,  corporation  is  not  liable  for,  407. 
officers  not  appointed  by  the  city,  liability  for,  404. 
officers,  municipality  is  not  liable  for  their  neglect  of  their  duties,  40S. 
officers,  municipality  is  not  lialile,  unless  they  were  acting  la  the  di*^ 

charge  of  corporate  duties,  404. 
officers,  surveyorji,  not  liable  for  errors  of,  403. 
officers,  torts  of,  city  is  not  liable  for,  if  unauthorized,  508. 
officers,  torts  of,  general  rules  as  to  liability  of  municipality  for,  408. 
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IfvMioiPAL  Corporations,  officers,  torts  of,  while  acting  within  the  ■eopeof 
their  employ  men  t,  40S. 

•fficers,  trespasses  of,  municipality,  when  liable  for,  407. 

ordinances,  not  liable  for  enacting,  permitting  act  which  prored  injnrU 
ous,  379. 

ordinances,  not  liable  for  not  adopting  proper,  379. 

ordinances,  void,  liability  for  enforcing,  405. 

physician  of  public  hospitals,  liability  for  negligence  or  want  of  tkill  of 
402. 

plan  of  public  work,  liability  for  injuries  resulting  from  error  in,  38(V 
387. 

plan  of  public  work  necessarily  involving  injurious  consequences,  380. 

plan  of  public  work,  negligence  in  devising  or  adopting,  380. 

plan  of  public  work  which  must  result  in  creating  a  nuisanoe,  380. 

police  department,  duties  of,  are  public,  401. 

police  department,  liability  of,  for  inadequacy  of,  401. 

police  department,  liability  of,  for  wantonness,  recklessness,  or  other 
misconduct  of  members  of,  401. 

police-officers  are  not  agents  of,  401. 

police-officers,  liability  for  their  attempt  to  enforce  void  ordinances,  401. 

police-officers,  municipality  is  not  liable  for  manner  in  which  they  per- 
form their  duties,  401. 

prisons  and  jails,  liability  for  negligence  of  officers  of,  402. 

public  purposes,  furnishing  light  may  be,  226. 

public  purposes  may  be  of  benefit  to  individuals,  226. 

public  purposes  of,  furnishing  water  may  be,  225. 

public  services  in  which  they  engage,  225. 

schools  and  school  property,  injuries  resulting  from  condition  of  school 
building,  when  not  liable  for,  398. 

schools  and  school  property,  liability  for  negligence  in  management  of, 
398. 

sewers,  liability  of,  for  negligence  in  construction  or  repair  of,  387 

■ewers,  want  of  repair  of,  388. 

streets,  change  in  grade  of,  damages  recoverable  for,  843. 

streets,  change  in  grade  of,  liability  for,  389. 

streets,  change  in  grade  of.  no  liability  arises  from,  at  common  law,  835. 

streets,  changing  grade  of,  is  not  a  taking  of  property,  836. 

streets,  changing  grade  of,  so  as  to  cover  up  property,  is  a  taking,  836. 

streets,  coasting  in,  liability  for  injuries  resulting  from,  388. 

streets,  culverts,  damages  for  failure  to  make  proper,  391. 

streets,  culverts,  liability  for  insufficient,  387. 

streets,  duty  of,  respecting,  is  generally  regarded  as  ministerial,  885i. 

streets,  duty  which  municipalities  owe  to  persons  using,  525. 

streets,  establishing  grade  of,  damages  recoverable  for,  844. 

streets,  grading,  constitutional  provision  prohibiting  damaging  of  private 
property  by,  837. 

streets,  grading,  damages  by  interfering  with  ingress  and  egress  to  prop- 
erty, 842. 

streets,  grading,  damages,  consequential,  may  be  recovered,  840. 

streets,  grading,  damages  for,  measure  of,  845,  846,  849. 

streets,  grading,  damages  for,  statutes  authorizing  recovery  for,  84Sk 

■fereots,  grading,  damages  for  subsequent  alterations,  841. 
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lIoKiciPAL  Corporations,  streets,  grading,  damages  for,  which  owner  of 
property  may  recover  must  be  differeafc  from  that  suffered  by  th« 
general  public,  840. 

streets,  grading,  damages  to  dwelling  by,  whether  may  be  recovered* 
844. 

streets,  grading,  damages  to  private  property  for  which  owner  may  re- 
cover, 840. 

streets,  grading,  for  the  first  time,  damages  recoverable  for,  844, 

■treets,  grading,  liability  for  negligence  in,  389. 

streets,  grading,  recovery  for  damages  resulting  from,  837. 

•treets,  grading,  so  as  to  obstruct  natural  watercourse,  or  interfere  wttll 
rights  of  riparian  owners,  390. 

•treets,  liability  for  dangerous  machinery  left  in,  880. 

•treets,  liability  for  defects  in,  797. 

•treets,  liability  for  leaving  in  dangerous  condition  while  improying  or 
repairing,  386. 

•treets,  liability  for  permitting  nnaecured  walls  to  remain  in  or 


streets,  negligence  in  respect  to,  cases  afiSrming  liability  for,  386. 
streets,  negligence  in  respect  to,  oases  denying  liability  for,  384. 
•treets,  not  liable  for  injuries  not  atlributable  to  negligence,  388. 
streets,  notice  of  defect  in,  when  necessary  to  create  liability,  62A, 
•treets,  plan  of  improvement  of,  error  or  defect  in,  387. 
•treets,  plan  of  improvement  of,  must  be  reasonable,  and  not  neeesaacQj 

injurious,  387. 
•treets,  plan  of  improvement  of,  need  not  be  adequate  for  extrsordinarj 

emergencies,  386. 
•treets,  surface  waters,  concentrating  and  discharging,  upon  priTSI* 

property  in  grading  streets,  391. 
•treets,  surface  waters  flowing  into  depressions  or  rarines,  liability  flor 

obstructing  or  changing  flow  of,  392. 
•treets,  surface  waters,  grading  so  as  to  throw,  upon  land  where  they  did 

not  flow  before,  393-395. 
•treets,  surface  waters,  interference  with  flow  of,  by  grading  atrecti^ 

391. 
streets,  surface  waters,  negligence  in  not  keeping  in  repair  sewers  and 

culverts  intended  to  carry  off,  .S92. 
•treets,  watercourse,  natural,  must  not  be  obstructed,  nor  rights  of  li> 

parian  owners  interfered  with,  390. 
tax  collectors,  when  liable  for  acts  of,  410. 
tests  for  determining  liab  lity  of,  for  torts,  376-378,  403. 
torts,  general  rule  as  to  liability  for,  405. 
torts,  ultra  rires,  405. 

trespasses  committed  by  officers  or  agents  acting  in  good  faith,  408. 
trespasses,  when  liable  for,  4U7. 
trustees,  power  of,  to  act  as,  823. 
ultra  vires,  defense  of,  against  liability  for  torts,  405. 
ultra  vires,  unlawful  acts  which  are  not,  406. 
water  commissioners,  liability  for  act  or  negligence  of,  400. 
water- works,  liability  for  injuries  resulting  from  construction  of,  40QL 
water-works,  liability  for  negligence  of  persons  in  cbarge  of,  400. 
water-works,  negligence  in  supplying  water  to  extinguish  fires,  899, 
water-works^  negligence  resulting  in  injuries  of  a  private  nature^  40Ql 
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Municipal  Corporations,  water- works,  what  nses  of,  are  pnblio  and  what 

private,  399,  400. 
wells,  liability  for  condition  of  public,  401. 

wharves  and  piers,  liability  for  negligence  in  management  of,  403. 
workhouses  and  almshouses  from  which  some  profit  is  derived,  liability 

for  negligence  in  management  of,  3S1. 
workhouses  and  almshouses,  liability  for  negligence  in  manageineat^ 

382. 

Negligence,  burden  of  proof  respecting,  40. 

liability  of  municipal  corporations  for,  376-413. 

presumption  of,  from  accident,  79,  736. 
Nkgliqencb  in  Use  of  Fire,  liability  for,  504-507. 
Negotiable  Instruments,  execution  of,  in  blank,  357. 

procured  by  fraud,  holder  of,  when  deemed  to  be  a  purchaser  in  good 
faith,  S58. 

taken  in  payment  of  antecedent  indebtedness,  367. 
Notice,  records,  purchasers  of  land  must  take  notice  of  faott  shown  by» 

236. 
Nuisance,  custom  cannot  confer  right  to  continue,  556. 

dibris  from  mines,  deposit  of,  on  private  property,  650. 

debris  from  mines,  deposit  of,  when  is  a,  551. 

dibris,  joinder  of  parties  depositing,  554. 

hydraulic  mining,  when  amounts  to,  553,  554. 

inconvenience  no  ground  for  refusing  injunction,  657. 

joinder  of  parties  in  action  for  damages  inflicted  by,  555. 

joinder  of  parties  in  suits  to  restrain  deposits  of  dibria  in  streams,  654. 

liability  of  city  for  creatine,  395. 

liability  of  city  for  not  exercising  its  power  to  abate  or  suppress,  397. 

prescriptive  right  to  maintain,  cannot  exist,  557. 

private  persons,  when  may  sue  to  restrain,  552, 

streams,  casting  sawdust  and  other  refuse  material  in,  662* 

waste  from  manufactories,  deposit  of,  551. 

Partition,  of  what  property  may  be  had,  208. 
right  of,  is  absolute,  207. 
who  must  be  parties  to  suit  for,  208. 
Partnership,  participation  in  profits,  when  does  not  create,  828. 
PoLlOEUEN,  jails  and  other  prisons,  liability  of  municipal  corporations  foff 
acts  and  neglects  of  officers  of,  402. 
municipal  corporations  are  not  liable  for  acts  or  negligence  of,  401. 
Principal  and  Surety,  agreement  to  extend  time  of  payment,  when  ro« 
leases  surety,  338. 
securities,  parting  witii,  to  the  prejudice  of  surety,  339. 
Public  Officers,  municipal  corporations,  liability  of,  for  wrongful  or  negli> 
gent  acts  of,  376-413. 
right  of,  to  hold  over,  213. 
vacancies  in  office,  what  constitute,  213. 

Railway,  street,  duty  of  persons  using  the  public  highway,  450. 
Railway  Couporations,  expulsion  of  passenger  from  train,  what  amoanti 
to,  22. 
trespassers  on  track,  duty  to  keep  lookout  for,  63* 
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Railway  Corporations,  trespassers  on  track,  engineer's  right  to  presntn* 
that  they  will  move  out  of  harm's  way,  54. 
trespassers  on  track,  liability  for  injuries  to,  54. 

Schools,  public,  liability  of  municipal  corporations  for  negligence  in  respect 

to,  398. 
Shipfimo  and  Admiralty,  demurrage,  635-641. 

direct,  defiaition  of  this  word  when  used  in  a  charter-party,  640. 
dispatch,  definition  of  this  word  when  used  in  a  charter-party,  640. 
lay-days,  definition  of,  639. 
Statutes,  construction  of,  by  officer,  when  will  be  followed,  266ii 

"may,"  when  construed  as  equivalent  to  "shall,"  776. 
Stofpaob  iir  TaANsrru,  right  of,  when  terminates,  166. 
Stbkats,  concentrating  waters  in,  liability  of  municipalities  for  injuries  r*- 
salting  from,  388. 
ealverts  in,  liability  of  municipality  for  insufficient,  387,  391. 
dnty  of  municipality  respecting,  is  generally  regarded  as  ministerial 

385. 
grade  of,  liability  of  municipality  for  changing,  388. 
grading,  liability  of  municipality  for  negligence  in,  389. 
grading,  so  as  to  obstruct  natural  watercourse,  390. 
grading,  so  as  to  throw  surface  waters  where  they  did  not  before  floWf 

393-3P5. 
grading,  surface  waters,  concentrating  and  discharging,  by  means  of,  391, 
grading,  surface  waters,  interference  with  flow  of,  391. 
grading,  surface  waters,  obstructing  flow  of,  in  depressions  or  ravines  by 

means  of,  392. 
liability  of  municipality  for  dangerous  machinery  left  in,  38S. 
liability  of  municipality  for  leaving  in  dangerous  condition  while  repair* 

ing  or  improving,  386. 
negligence  of  municipality  in  respect  to,  cases  affirming  liability  for,  385. 
negligence  of  municipality  in  respect  to,  cases  denying  liability  for,  384. 
special  uses  to  which  may  be  put,  206. 
inrfaoe  waters,  liability  of  municipalities  for  not  keeping  in  repair  sewers 

and  culverts  intended  to  carry  off,  392. 
watercourse,  liability  of  municipalities  for  obstructing,  in  th«  grading  ol 
streets,  390. 

See  McTNiciPAL  Corporations. 
SuHDAT,  works  of  necessity  which  may  be  done  upon,  27,  28. 

Taxis  and  Assessments,  distinction  between,  253. 
Tbleobafh  Corporations,  messages  must  not  be  oral,  681. 

messages,  penalties  for  not  delivering,  532. 
TiKDKR  of  mortgage  debt,  effect  of,  upon  the  lien,  461. 

when  and  how  must  be  kept  good,  to  save  costs,  460,  461. 

Watebs,  surface,  concentrating,  by  grading  streets,  liability  of  mnnldpalitiee 

for,  391,  393. 
iorface,  flowing  in  depressions  or  ravines,  grading  streets  so  as  to  ob> 

struct  flow  of,  391. 
snrface,  grading  streets  so  as  to  interfere  with  flow  of,  391. 
■arface,  grading  streets  so  as  to  throw  upon  lands  where  they  did  not 

before  run,  393-395. 
■orfaoe,  right  to  interfere  with  flow  of,  390L 
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Watkr  Companirs,  liability  of,  to  citizens  for  injuries  resnlting  from  faflnr* 

to  furnish  water,  270. 
Watercourses,  defiiiition  of,  392. 

grading  of  streets  so  as  to  obstruct  or  interfere  with  right*  of  ripariaa 
owners,  liability  of  municipalities  for,  389. 
Water- WORKS,  management  by  municipal  corporations,  acts  and  negligeno* 

respecting,  for  which  municipalities  are  liable,  399-401a 
Wills,  competent  and  credible  witnesses,  who  are,  88S. 

letters,  when  may  be  admitted  to  probate  as,  717* 
WlxiriEssss,  opinions  of,  when  admissible,  38,  89. 
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ABATEMENT. 
See  Labobnt,  1. 

ABUTTING  OWNER. 
See  Municipal  Corpobations,  18,  14 

ACX)IDENT. 
See  Nkouobnci,  7,  16-18;  Railkoam,  7>  8. 

ACCOUNTING. 
See  AocoiTNTs;  Co-tbnanot;  Fbaudulknt  Cokvbtanois.  8L 

ACCOUNTS. 

Bnx  FOR  AccouNTiNO,  Alleoations  Necessart  in.  —  A  bill  seeking  relief 
Agaiust  a  usurious  contract  cannot  be  upheld  as  a  bill  for  an  accounting, 
nnlesa  it  alleges  that  the  complainant  does  not  know,  and  cannot  by  the 
exercise  of  proper  diligence  ascertain,  the  sums  received  and  paid  by  him 
oa  such  usurious  contract.  American  Freeliold  Land  etc  Co.  y.  J^er- 
«m,587. 

ACKNOWLEDGMENT. 

L  DsKDS  —  SuFFlciKNOY  OF.  —  A  Certificate  of  acknowledgment  must  be  held 
sufficient,  when  it  shows,  either  alone,  or  aided  by  the  instrument  ao> 
knowledged,  that  the  acknowledgment  was  made  before  or  taken  by  any 
officer  authorized  by  law  to  do  so.     Summer  v.  Mitchell,  106. 

f.  Deeds.  —  Statutory  Requirement  of  an  Express  Statement  of  Pact 
in  a  certificate  of  acknowledgment  cannot  be  supplied  by  a  mere  pre- 
ntmption  of  such  fact.     Summer  v.  Mitchell,  106. 

t.  Deeds  —  Evidence  to  Support.  —  When  a  certificate  of  acknowledgment 
to  an  instrument  states  the  title  of  an  officer  not  authorized  to  take  the 
acknowledgment,  but  the  signature  thereto,  together  with  its  suffix 
alone,  or  read  in  connection  with  the  instrument,  shows  an  officer  having 
snch  authority,  the  signature  and  its  suffix  will  control.  Summ/er  v. 
MUcMl,  106. 

4.  Deeds  —  Evidence  to  Support  —  Presumption. — The  instrument  ao» 

knowledged  may  be  resorted  to  in  support  of  the  acknowledgment;  and 
when  the  same  name  appears  as  a  witness  to  the  execution  of  the  in- 
strument,  and  to  the  certificate  of  acknowledgment  as  the  officer  taking 
it,  it  will  be  presumed,  in  favor  of  the  certificate,  that  both  names  repre- 
sent the  same  person.     Summer  v.  Mitchell,  106. 

5.  Deeds  —  Deed  as  Evidence  to  Support.  — When  a  deed  is  referred  to 

in  a  certificate  of  acknowledgment  in  such  manner  aa  to  connect  the 
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former  with  tlie  latter,  or  make  it  substantially  a  part  thereof,  and, 
reading  them  together,  there  can  be  found  a  substantial  compliance 
with  the  demands  of  the  statute,  the  certificate  should  be  sustained. 
Summer  v.  Mitchell,  106. 

6.  Seal  as  Evidenck.  —  When  an  officer  taking  an  acknowledgment  affixes 

his  official  seal  thereto,  no  otlier  evidence  of  hia  official  character  is  re- 
quired.    Summer  v.  Mitchell,  106. 

7.  Dkbds — Pbesumptiok  in  Favor  of — Official  Seal.  —  Statutes  regulat- 

ing the  recording  of  instruments  do  not  contemplate  the  inscription  of 
public  official  seals  upon  the  record.  If  an  acknowledgment  of  an  in- 
strument as  recorded  shows  by  its  language  that  the  official  seal  of  the 
officer  taking  it  was  thereto  affixed,  the  absence  of  such  seal,  or  of  any- 
thing representing  it,  from  the  record,  or  a  transcript  thereof,  will  not 
overcome  the  presumption  that  the  proper  seal  was  affixed  to  the  origi- 
nal.    Summer  v.  Mitchell,  106. 

8.  Deeds.  —  A  Deputy  whose  principal  is  authorized  to  take  acknowledg- 

ments to  instruments  may  legally  take  them  in  his  own  name  as  deputy, 
without  mentioning  his  principal.     Summer  v.  Mitchell,  106. 

9.  Deeds  —  Acknowledgments  before  Depoty.  —  A  certificate  of  acknowl- 

edgment is  not  the  less  the  act  of  the  proper  officer  because  made  by  bis 
authorized  deputy.     Summer  v.  Mitchell,  106. 

10.  Deeds  —  Acknowledgments  by  Deputy  —  Presumption. — When  an 
instrument  acknowledged  in  another  state  is  valid  if  acknowledged  before 
the  clerk  of  a  court,  and  such  instrument  appears  to  have  been  acknowl- 
edged before  the  deputy  clerk  of  such  court,  and  is  signed  by  him  as 
such,  and  has  the  seal  of  bis  office  attached,  it  will  be  presumed,  in  favor 
of  such  acknowledgment,  that  the  clerk  had  authority  to  appoint  a  dep- 
uty, and  that  his  acknowledgment  is  valid.     Summer  v.  Mitrhell,  1 06. 

IL  Initials  SuFFiaKNT  to  Indicate  Official  Capacity  —  Clerical 
Errors  do  not  Defeat.  — Initials  of  title  of  an  officer  are  sufficient  to 
indicate  his  character  when  taking  an  acknowledgment;  and  clerical 
errors  are  not  permitted  to  defeat  or  render  acknowledgments  ineffectual, 
when  they,  considered  alone,  or  read  in  connection  with  the  instrument 
acknowledged,  fairly  show  a  compliance  with  the  statute.  Summer  v. 
MUcJiell,  106. 

U.  Deeds  —  Official  Capacity  of  Officer.  —  A  certificate  of  acknowl- 
edgment, of  itself,  or  aided  by  the  instrument  acknowledged,  must  show 
the  title  and  character  of  the  officer  taking  the  acknowledgment,  but 
this  may  be  shown  by  the  initials  of  the  office  as  well  as  if  his  title  were 
fully  written  out.     Summer  v.  Mitdiell,  106. 

18.  Deeds — Official  Capacity,  how  may  Appear. — The  title  of  an 
officer  taking  an  acknowledgment  may  be  written  out  fully  in  the  body 
of  the  certificate,  and  when  this  is  done,  its  omission  from  the  signature 
is  immaterial;  or  the  title  of  the  officer  may  be  affixed  to  the  signature, 
and  if  so,  this,  of  itself,  is  sufficient,  and  the  use  of  initials  generally  un- 
derstood to  stand  for  the  title  of  an  office  will  answer  the  same  purpose 
as  the  full  title.     Summer  v.  Mitchell,  106. 

14.  Deeds  —  Technical  Errors  will  not  Defeat.  — It  is  the  policy  of  the 
law  to  uphold  certificates  of  acknowledgment,  and  whenever  substantial 
compliance  with  law  is  found,  obvious  clerical  errors  and  all  technical 
defects  or  omissions  will  be  disregarded.  Inartificialness  in  execution 
cannot  be  permitted  to  defeat  them,  if,  looking  at  them  as  a  whole,  they 
reasonably  and  fairly  comply  with  the  law.     Summer  r,  Mitchell,  106. 
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15.  OORSTITUTIOKAL  LaW  —  PoWER  Of  LeGISLATOBK  OYKB  DETKOrlTl  Ao- 

KN0WLBDGMENT3.  —  la  the  absence  of  any  inhibiting  constitationol  Iim> 
itation,  and  except  as  against  prior  vested  rights,  the  legislature  has 
power  to  cure,  by  retroactive  legislation,  defective  acknowledgments  of 
deeds,  in  all  cases  wlicre  the  purpose  of  the  acknowledgment  is  the 
admission  of  the  instrument  acknowledged  to  record  or  ita  use  as  evi* 
dence.     Summer  v.  Mitchell,  106. 

16.  Constitutional  Law  —  Power  ow  Leqislaturk  ovbk  Aoknowlbdo- 
MENTS.  — A  statute  providing  that  deeds  theretofore  ezecnted  and  ac> 
knowledged  in  compliance  with  its  provisions  shall  have  the  same  forc» 
and  effect  as  if  executed  after  its  passage  validates,  from  ita  approval, 
erery  prior  acknowledgment  of  a  deed  made  out  of  the  atate  conveying 
land  therein,  when  the  acknowledgment  of  sach  deed  complias  with  th» 
provisions  of  such  statute.    Summer  v.  Mitchell,  lOO. 

ACTIONS. 

1.  FiOHTiKO,  LiABiLirr  TOB  Injuries  iNrLicTBD  nr.  —  If  two  persons  volua-^ 
tarily  engage  in  a  fight,  either  may  maintain  an  action  against  the  other 
to  recover  damages  for  injuries  received.  The  fact  that  the  fight  waa- 
voluntary  is  admissible  only  in  mitigation  of  damages.  OroUon  r.  Olid' 
den,  413. 

%.  Monument  at  Gbavs  or  Decedent,  Action  bt  HsiBa  vob  Injubt  to  ob 
Removal  of.  —  The  heirs  of  a  decedent,  at  whose  grave  a  monument  ha» 
been  erected,  or  the  person  who  rightfnlly  erected  it,  can  recover  dam- 
ages from  one  who  wrongfully  injures  or  removea  it,  or  by  an  injunction 
may  restrain  one  who,  without  right,  threatens  to  injure  or  remove  it, 
•ven  though  the  title  to  the  ground  wherein  the  grave  is  be  not  in  th» 
plaintiff,  but  in  another.     Mitchell  v.  Thome,  699. 

Im  Abbitbation  and  Award;   Carriers,  9;   Coubts,  2;  Exvoution,  1; 

IhSOLVBNOT,     1;    Jui>OME!rT3,    5;    PARENT     AND    ChILD,    2;    PLBADINaft 

1|  Railboads,  47;  Scibb  ^Facias;  Teleorapus,  8. 

ACT  OF  GOD. 
See  Cabribrs,  8;  Neolioknoi^  7. 

ADOPTION. 
See  Parent  and  Chitj),  1. 

AGENCY. 

L  EvropFKU  —  Onb  Who  Signs  a  Paper  in  Blank,  and  Intrusts  It  to 
HIS  Aqent  for  commercial  purposes,  gives  him  apparent  authority  to  us» 
it,  and  is  therefore  bound  by  a  promissory  note  which  the  agent  writea 
over  such  signature,  though  what  the  principal  intended  should  be  writ- 
ten was  an  order  on  a  savings  bank  in  which  he  had  funds.  Brechen- 
ridge  v.  Lewlt,  .353. 

S,  Power  of  Aitornet  to  Assign  Judgment  need  not  be  Recorded.  — . 
The  statute  requiring  a  power  of  attorney  to  be  recorded  does  not  appljp 
to  a  power  to  assign  judgments.     Boos  v.  Morgan,  237. 

See  Banks,  7-9;  Evidence,  3;  False  Pretenses,  3;  Fraud,  4;  Fraudu- 
lent Conveyances,  7,  8;  Insurance,  5,  7;  Master  and  Servant,  t% 
Pbocess,  1;  Railroads,  10;  Telegraphs,  1,  2;  Trusts,  6,  & 
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ANIMALS. 

1.  Doos  —  RranT  to  Kim^  as  Nuisances.  —  A  property  owner  who  keeps  no 
dog,  and  who,  together  with  his  family,  has  been  seriously  and  nightly 
annoyed  for  sotne  time  by  a  congregation  of  barking,  quarreling,  and 
fighting  dogs  upon  his  premises,  has  a  right  to  use  all  reasonable  and 
necessary  means  to  protect  his  family  from  such  a  nuisance,  and  he  can- 
not be  held  liable  for  the  value  of  a  dog  killed  by  him  in  an  attempt  to 
drive  them  away,  if  he  did  not  know  who  owned  any  of  them,  and  did 
not  shoot  at  any  particular  dog.     Hubbard  v.  Preston,  426. 

S.  FsBOCious  Doos — Liabilitit  o?  Own  KB  fob  Allowing  at  Labor.  — 
One  who  enters  the  rear  of  the  premises  of  another,  through  an  open 
gate,  on  lawful  business,  and  is  bitten  by  ferocious  dogs  running  at  large, 
of  which  be  has  no  notice,  may  recover  of  the  owner,  who,  knowing 
the  vicious  character  of  his  dogs,  thus  allows  them  to  run  loose  on  bis 
•pen  premises.     Comoay  v.  Ch-ant,  145. 

Sm  Munioifal  Corpobations,  7,  8;  Rkal  Propebtt,  1,  & 

ANTENUPTIAL  CONTRACTS. 
See  Mabriaqe  and  Divobcb. 

APPEAL. 

1.  Pailubs  o»  Proof  Due  to  Act  of  Court  not  Available  on  Appeal 
WHEN.  —  When  a  defendant,  while  giving  evidence  to  show  that  he  per- 
formed the  acts  complained  of  under  the  authority  of  the  United  States 
government,  is  interrupted  by  the  trial  court  with  the  statement  that 
further  proof  is  unnecessary,  and  thereupon  desists  from  presenting  fur- 
ther evidence  on  that  point,  the  question  as  to  such  authority  cannot  be 
raised  by  the  plaintiff  on  appeal.     Benner  v.  Atlantic  Dredging  Co.,  649. 

S.  Verdict  NOT  Objected  to  not  Disturbed  on  Appeal. — Where  no  motion 
is  made  in  the  trial  court  to  set  aside  a  verdict,  the  supreme  court  will 
assume  it  to  be  correct,  and  will  not  disturb  it,  if  there  is  no  error  in 
the  rulings  of  the  court  specially  excepted  to  during  the  trial.  Western 
Union  Tel  Co.  v.  Jones,  579. 

1.  Decision  op  QuKsnoN  of  Fact  by  Trial  Court  not  Disturbed  on  Ap- 
peal WHEN.  —  Where  the  evidence  upon  the  trial  of  an  issue  of  fact  ii 
conflicting,  the  decision  of  the  trial  court  thereon  will  not  be  disturbed 
by  the  supreme  court,  if  it  believes  it  to  be  warranted  by  the  testimony. 
Alabama  etc  R'y  Co.  v.  Balding,  641. 

4.  Jury  Trial,  —  If  a  Court  Instructs  a  Jury  to  Disregard  Evidence 
which  had  been  received  against  objection  and  exception,  the  exception 
is  thereby  vitiated,  and  the  error  in  admitting  the  evidence  is  no  longer 
available  in  any'appellate  proceeding.  Alabama  etc  R.  R.  Co.  v.  Frazier, 
28. 

f.  EviDENCB  —  Erroneous  Admission  of.  —  To  per?nit  a  party  to  prejudice 
the  jury  by  giving  improper  and  immaterial  statements  in  evidence  is 
reversible  error.      Williams  v.  Clink,  443. 

4.  Opinions  of  an  Appellate  Court,  of  What  Conclusive.  —  Tiie  effect 
of  an  opinion  must  be  determined  from  examining  it,  and  ascf^rtaining 
therefrom  what  the  court  had  agreed  to  upon  consultation.  The  court 
concurs  in  and  is  bound  by  the  opinion  as  it  appears,  and  not  by  any- 
thing outside  of  it,  and  its  effect  cannot  be  limited  by  looking  into  the 
record  and  showing  that  there  were  other  and  different  facts  upon  which 
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the  court  migbt  hare  acted  and  founded  its  judgment.  Suohs  r.  Athentf 
858. 

7.  Judgment  Final  will  bb  Rendkrbd  bt  Appbllatb  Court  whin.  — 
Where  the  facts  are  not  in  dispute,  and  all  the  matters  appuar  on  the  face 
of  the  record,  enabling  the  appellate  court  to  ascertiin  and  declare  tha- 
justice  of  the  case,  it  will  render  such  a  judgment  a«  will  secure  to  each 
party  his  jast  rights,  instead  of  remanding  the  eaiua  for  «  new  trial. 
McAfee  ▼.  Reynold*,  194. 

See  Insurancb;  Judgments,  11;  Municipal  Cobpobatiomb;  Nbw  Tbial^ 
Statutes,  6;  Tbial. 

APPOINTMENT. 
See  OmcEBS,  I,  3. 

APPRAISEMENT. 
See  Execution,  1. 

APPURTENANCES. 
Air  ArruBTXNANos  n  ▲  Thing  Bblongino  to  Anothui  Thing  as  Pbin.^ 
oipal,  and  passing  as  an  incident  thereto.  Therefore,  poles  planted  ia 
the  streets  of  a  city,  necessary  to  transmit  electricity  from  a  power- 
bouse,  are  appurtenant  thereto.  Badger  Lumber  Oo,  r.  Marion  Water 
Supply  etc  Co.,  301. 

See  Mbohanics'  Liens,  8. 

ARBITRATION  AND  AWARD. 
Abbitration — Submission  to,  when  not  a  Condition  Precedent  to 
Right  or  AcrioN.  —  If  a  contract  for  the  erection  of  a  building  declares 
that  in  case  any  difference  should  arise  between  the  parties  as  to  the 
quality  of  work  or  materials,  or  as  to  any  otiier  question,  the  same  shall 
be  settled  by  arbitration,  the  contractor  may  nevertheless  maintain  aa 
action  under  the  contract,  without  first  submitting,  or  offering  to  sub- 
mit, to  arbitration.  The  breach  of  the  stipulation  to  submit  to  arbitra-. 
tion  cannot  be  pleaded  in  bar  to  an  action  on  the  principal  contract^ 
nnless  it  expressly  or  by  necessary  implication  makes  the  submissimk 
a  condition  precedent  to  the  maintenance  of  any  rait.  Cole  M/g,  Co,  ▼«. 
ObtfMT,  898. 

ARCHITECTS. 
See  Contracts,  8w 

ARREST. 
8m  Malicious  Prosecution,  1,  %  8w  17* 

ASSAULT. 
Bm  Bvidbnob,  7;  Railroads,  21-25}  RaiBi 

ASSESSMENTS, 
•n  Mranrii.  OouomATiONs,  13,  14;  Statutis,  I^  4,  I|  Taxm^  1»  % 

ASSETS. 
See  MoRi-GAGE,  8-10. 
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ASSIGNMENT. 
4ee  AoENOT,  2;  Assionment  for  Benefit  of  Creditors;  Corporatioks, 
6,  7;  Landlord  and  Tenant;   Leqact,  1;  MoaraAGES,  2-4,  7-9;  Ne- 
QOxiABLE  Instruments,  6;  Sales,  6,  7. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
Assignee  for  the  Benefit  of  Creditors  Irrevocably  Elecfs  to  treat  the 
assignment  as  void  if  he  files  an  attachment  bill  agaiust  the  as'iigiior 
alleging  the  assignment  to  be  fraudulent  and  void,  although  his  action 
was  prompted  by  the  mistaken  advice  of  his  attorney  respecting  tlie 
validity  of  the  assignment.  It  is  not  material  that  no  loss  or  injury 
occurred  to  any  one  from  the  proceeding  taken  bj'  the  assignor  in  hos- 
tility to  the  assignment.     O'Biyan  v.  Qknn,  862. 

ASSOCIATIONS. 

1.  Benefit  Society,  Member  of,  may  Direct  Certificate  Issued  in  Favor 

OF  Stranger.  — A  member  of  the  Ancient  Order  of  United  Workmen 
of  the  State  of  New  York  can  legally  direct  the  sura  to  become  due  at 
his  death  to  be  paid  to  a  stranger  having  no  insurable  intere?t  in  his  life, 
since  neither  the  statute  under  which  the  society  is  organized  nor  the 
by-laws  of  the  society  impose  any  limitation  on  the  persons  to  whom  cer- 
tificates shall  be  payable.     Sahiii  v.  Phinney,  681. 

2.  Appointee  in  Certificate  of  Benefit  Socikty  has  No  Vested  Inter- 

est. —  An  appointee  in  a  certificate  of  membership  in  a  benefit  society 
acquires  no  vested  interest  in  the  sum  payable  thereunder  of  which  he 
cannot  be  deprived  without  his  consent,  and  the  member  may  therefore, 
during  his  lifetime,  at  his  will,  change  the  appointee,  from  time  to  time, 
as  he  may  elect.  Sabin  v.  Phinney,  681. 
8.  Benefit  Societies  —  Loss  of  Certificate  —  Change  of  Beneficiary  by 
Will.  —  When  a  certificate  of  membership  and  insurance  in  a  benefit 
society  is  lost  or  mislaid  by  the  assured,  without  fault  on  his  part,  so 
tliat  it  is  impossible  for  him  to  name  a  new  beneficiary  in  the  manner 
prescribed  by  the  by-laws  of  the  society,  a  court  of  equity  will  enforce 
bis  disposition  of  the  insurance  by  a  will,  in  which  he  names  a  new 
beneficiary.     Orand  Lodge  v.  Noll,  419. 

ATTACHMENT. 

1.  Garnishment  of  Wages  Due  from  a  Corporation  Chartered  in  Two 

OR  More  States  may  be  effected  in  each  state,  though  such  wages  are 
due  to  a  non-resident  for  services  rendered  in  another  state.  Railroad  v. 
Barnldll,  889. 

2.  Conflict  of  Laws. — Garnishment  of  Indebtedness  Arising  in  An- 

other State  under  a  contract  made  there  between  a  citizen  thereof  and 
a  corporation  may  be  effected  by  service  of  process  in  this  state,  if  such 
corporation  is  also  chartered  in  this  state  and  here  carries  on  business, 
though  the  person  to  whom  the  debt  is  due  remains  a  non-resident. 
Eailroad  v.  Barnhill,  889. 
8ae  Assignment  fob  Benefit*  of  Creditors;  Replevin;  Suretyship,  1. 

ATTESTATION. 
See  Wills,  4,  6,  9,  10. 
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ATTORNEY  AND   CLIENT. 

Trusts  —  Confidential  Relations.  —  When,  under  the  express  terms  of  a 
letter  of  attorney,  the  attorney  named  therein  undertakes  the  duty  to 
protect  his  client,  his  estate,  and  his  best  interests,  a  i  elation  of  trust 
and  confidence  is  created  between  them,  and  whatever  is  tbereaiLer  done 
by  the  attorney  in  hostility  to  the  duty  and  confidence  reposed  in  him  ia 
a  breach  of  the  trust,  which  renders  the  transaction  voidable.  Darling- 
ton's Estate,  116. 

See  Assignment  for  Benefit  of  Creditors;  Fraud,  1,  3;  Judges,  2;  Libki^ 
3;  Malicious  Prosecution,  13;  Wills,  1-3. 

ATTORNEY'S   FEES. 
See  Contracts,  10. 

AUSITIALIAN  BALLOT. 
See  Elections,  3. 

BAGGAGE-MASTER. 
See  M^aTEB  and  Servant,  5. 

BAILMENTS. 

1.  Bailment  for  Hirk  —  Demand  —  Failure  to  Return  —  Burden  of 

Proof.  — Proof  of  failure  by  a  bailee  for  hire  to  return  the  property  in« 
trusted  to  him  upon  demand  is  not  proof  of  its  loss;  but  a  failure  on 
his  part  to  give  any  such  explanation  of  his  neglect  to  restore  the  bail- 
ment  upon  demand  as  will  enable  the  bailor  to  test  his  good  faith  will 
be  sufficient  to  hold  him  to  proof  that  he  has  exercised  ordinary  diligence 
in  the  care  of  it.      Woodruff  v.  Painter,  786. 

2.  Bailment  for  Hire  —  Defenses  by  Bailee  —  Theft  of  Bailment.  —  A 

bailee  for  hire,  where  no  hire  is  paid,  is  entitled  to  any  inferences  fairly 
deducible  from  his  conduct  in  the  care  of  the  bailment,  when  its  return 
is  demanded.  Proof  that  it  has  been  stolen  without  ordinary  neglect  on 
the  part  of  the  bailee  is  a  good  defense  for  him.  Woodruff  v.  Painter, 
786. 

8.  Liability  of  Store-keeper  —  Implied  Contract.  —  A  store-keeper,  by 
opening  a  store,  thereby  invites  the  public  to  come  in  and  transact 
business  in  the  usual  manner;  and  from  such  invitation  an  implied 
contract  arises  that  no  harm  that  can  reasonably  be  averted  shall  over- 
take customers,  the  consideration  for  such  contract  being  the  chance 
of  profit  from  their  patronage.  This  implied  contract  extends  to  the 
safety  of  such  property  as  the  customer  necessarily  or  habitually  carries 
with  iiim  in  pursuance  of  a  universal  custom.      Woodi-nffv.  Painter,  786. 

4.  Store-keeper  and  Customer  —  Care  Required  of  Store-keepkr. — 
A  watch  is  such  a  personal  belonging  as  men  usually  carry  with  them, 
and  remove  from  the  person  and  lay  aside  while  in  a  store  selecting 
and  purchasing  a  suit  of  clothes;  and  if  a  customer,  by  direction  of 
the  store-keeper's  salesman,  places  his  watch  in  a  designated  drawer  in 
the  store,  preparatory  to  such  selection  and  purchase,  the  store-keeper 
thereby  becomes  a  bailee,  chargeable  with  ordinary  diligence,  and  re- 
sponsible for  ordinary  neglect.      Woodruff  v.  Painter,  786. 

0.  Bailment  for  Hire  —  Customer  and  Stoke-kekper  —  Degree  of  Cars. 
—  A  bailment  for  hire,  where  no  hire  is  paid,  requires  ordinary  diligenoe 
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on  the  part  of  the  bailee,  and  makes  him  liable  for  ordinary  negleol. 
Snch  bailment  exists  only  in  cases  where  the  bailment  is  a  necessary  in* 
cident  of  the  business  in  which  the  bailee  makes  a  profit,  as  in  the  case 
of  a  customer  and  a  store- keeper.      Woodruff  v.  Painter,  786. 

f.   LlABILITT    OF    StORE-KEKPER  —  CUSTODY    OF    CUSTOMER'S     PROPERTY  — 

Authority  of  Salesman.  —  An  open  store  is  an  invitation  to  the  pub> 
lie  to  enter,  and  whatever  a  customer  necessarily,  or  in  common  with 
people  generally,  habitually  carries  with  him,  and  must  necessarily  lay 
aside  in  the  store  while  making  or  examining  his  purchases,  he  is  invited 
to  lay  aside  by  the  invitation  to  come  and  purchase,  and  having  laid  it  aside 
npon  such  invitation,  and  with  the  knowledge  of  the  dealer,  he  has  com- 
mitted it  to  his  custody.  The  care  of  such  property  is  within  the  author- 
ity  of  the  salesman  assigned  to  wait  upon  the  customer,  and  i«  a  part 
of  the  transaction  in  which  he  is  authorized  to  represent  hi*  employer. 
Woodniffv.  Painter,  786. 

See  Plbdob. 

BANKRUPTCY. 
See  Insolvency. 

BANKS. 

k  Duty  of  Bank  to  Apply  Deposit  to  Payment  of  Note.  —  When  % 
bank  becomes  the  holder  of  a  note  for  value  in  the  ordinary  course  of 
business,  and  before  maturity,  it  takes  it  relieved  of  equities  existing 
between  the  original  parties,  and  may  recover  on  its  title  aa  holder. 
While  it  may  appropriate  funds  in  its  hands  lielonging  to  any  previous 
party  to  the  note  to  its  payment,  wiien  payment  is  not  made  at  the  time 
and  place  named,  yet  it  is  not  bound  to  do  so,  except  as  to  the  maker* 
Mec/ianics  etc.  Bank  v.  Seitz,  853. 

I,  Duty  of  Bank  to  Apply  Maker's  Deposit  to  Payment  of  Noik  — 
When  a  bank  is  the  bona  fide  holder  of  a  note  at  its  maturity,  and  also 
holds  funds  of  the  maker,  it  is  bound  to  consider  the  interests  of  the 
indorsers  or  sureties,  and  to  apply  such  funds  to  the  payment  of  the  note. 
If  it  allows  the  maker  to  withdraw  his  funds  after  protest,  causing  th* 
indorsers  to  lose  thereby,  it  is  liable  to  them.  Mechanics  etc.  Bank  t. 
Seitz,  853. 

t>  Duty  to  Apply  Deposit  to  Payment  of  Note.  —  When  a  bank  is  the 
holder  of  an  indorsed  note  at  maturity,  the  maker  cannot  require  the 
bank  to  apply  the  indorser's  funds  on  deposit  to  its  payment,  nor  com> 
plain  if  the  bank  refuses  to  do  so.     Mechanics  etc  Bank  v.  Sdiz,  853. 

4>  Application  of  Indorser's  Deposit  as  Payment  of  Note.  —  When  a 
bank  becomes  the  holder  of  an  indorsed  note,  acquired  before  maturity, 
for  value,  and  without  any  notice  of  equities,  and  its  clerk  charges  the 
note  to  the  account  of  the  indorser  npon  its  maturity  and  protest,  but 
afterwards,  by  direction  of  the  bank  cashier,  corrects  this,  by  entry  of 
a  credit,  so  as  to  make  the  indorser's  account  stand  &»  before,  the  act  of 
the  clerk  in  so  charging  up  the  note  is  not  a  payment  divesting  tlie 
title  of  the  bank,  nor  is  the  subsequent  entry  of  the  credit  so  mado  a 
new  purchase  of  the  note  after  protest,  and  subject  to  the  equities  be- 
tween  the  original  parties  to  it,  but  the  bank  may  still  recover  on  the 
note  against  the  maker.     Mechanics  etc.  Bajik  v.  Seitz,  853. 

ii  IneoLTSNT  Bank,  Person'  Colleotino  Note  turouoh.  Entitled  to  Na 
P&io&iTY  ovKK  Othsb  CREDITORS.  —  Where  a  bank  to  which  a  note  is 
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■eat  for  collection  is  paid  by  check  ou  itself,  drawn  by  one  of  its  own  de> 
positors  having  ample  funds  on  deposit,  whose  account  it  debits,  and 
then  remits  by  its  check,  but  fails  before  it  is  paid,  and  passes  into  the 
hands  of  a  receiver,  the  owner  of  the  note  has  no  lien  on  the  assets  of 
the  bank,  and  is  not  entitled  to  priority  over  its  other  creditors.  Bi^ 
lingsley  v.  Pollock,  585. 
f.  Promissory  Note  Payable  to  Cashikr  of  Bank  mat  bb  Sued  on  ht 
Bank.  —  A  promissory  note  made  payable  to  the  cashier  of  a  bank  is  to 
be  deemed  payable  to  the  bank,  and  the  bank  may  sue  thereon  as  payee. 
Erwin  etc.  Paper  Co.  v.  Farmer^  Nat.  Bank,  246. 

7.  Deposit  by  Trustee  as  Agent.  — When  a  trustee  deposits  money  in  « 

bank  to  his  credit  as  agent,  the  bank  is  discharged  by  paying  it  back  to 
the  person  who  made  the  deposit,  and  in  the  absence  of  notice  or  knowU 
edge  to  the  contrary,  has  the  right  to  assume  that  he  will  appropriate 
the  money  to  its  proper  uses  and  trusts.  Munnerlyn  v.  Augusta  Sav. 
Bank,  159. 

8.  Deposit  by  Trustee  as    Agent  —  Demand,   What  Sufficient  as.  — 

When  a  trustee  deposits  money  in  bank  to  his  credit  as  agent,  a  check, 
drawn  by  him  as  agent,  presented  by  the  payee,  and  refused  payment, 
is  a  sufficient  demand  to  enable  the  trustee  to  maintain  suit  against  the 
bank  to  recover  the  amount  of  his  deposit.  Munnerlyn  v.  Augusta  Sav. 
Bank,  169. 
f .  Deposit  bt  Tbustee  —  Payment  by  Bank.  —  When  a  trustee  deposit* 
money  in  bank  to  hia  credit  as  agent,  the  bank  is  discharged  by  the 
payment  of  his  checks,  whether  they  designate  him  as  trustee  or  not. 
Munnerlyn  v.  Augusta  Sav.  Bank,  159. 

10.  Liability  of  Bank  Directors.  —  Bank  directors,  being  gratuitous 
mamlatories,  are  liable  only  for  fraud,  or  for  such  gross  negligence  u 
amounts  to  fraud.  A  bank  director  cannot  be  held,  as  such,  to  the  same 
ordinary  care  that  he  takes  of  his  private  affairs;  and  if  he  exercises  the 
ordinary  care  which  bank  directors  usually  exercise,  he  is  not  liable  for 
a  misapplication  of  the  funds  of  the  bank  by  its  officers.  Swentzel  r. 
Penn  Bank,  718. 

11.  Liability  of  Bank  Directors. — Want  of  Ordinary  Care  which 
constitutes  negligence  on  the  part  of  a  director  of  a  national  bank  will 
constitute  negligence  on  the  part  of  a  director  of  a  state  bank,  and  will 
subject  him  to  the  same  liability.     Stoentzel  v.  Penn  Bank,  718. 

12.  Bank  Directors  are  not  Guilty  of. Gross  Negligence  in  not  exam* 
ining  the  individual  ledger  of  the  bank  to  ascertain  its  iiuancial  condi- 
tion, when,  by  the  rules  of  the  bank,  and  of  four  fifths  of  the  other  banks 
in  the  same  city,  bank  directors  are  not  permitted  to  see  such  book. 
Stoentzel  y.  Penn  Batik,  718. 

13.  Liability  of  Bank  Director  —  Measure  of  Care. — Wlien  the  di- 
rector of  any  bank  performs  hia  duties  as  such  in  the  same  manner  as 
they  are  performed  by  all  other  directors  of  all  other  banks  in  the  same 
city,  he  is  not  guilty  of  gross  negligence  or  fraud.  Swentzel  v.  Penn 
Bank,  718. 

14.  Withdrawal  of  Deposit  by  Director  — Sispension  of  Bank  — Re- 
payment. —  When  a  director  of  a  bank,  acting  upon  information  ob- 
tained as  such,  withdraws  the  deposit  of  a  partnership  of  which  he  la  a 
member  on  the  day  of  the  suspension  of  the  bank,  he  will  be  ordered  te 
repay  it,  as  he  cannot  thus  gain  a  preference  over  other  erediton. 
Swentzel  v.  Petin  Bank,  718. 

AM.  ST.  Bbp..  Vol.  XXX.  —fi» 
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15.  LiABiLiTT  OF  Directors  for  Theft  of  President.  — "When  the  funds 
of  a  bank  are  stolen  by  ita  president,  assisted  by  its  cashier  and  clerks, 
by  means  of  false  entries  wholly  concealed  from  its  directors,  and  which 
could  only  be  discovered  by  an  expert,  while  the  reports  of  the  condi- 
tion of  the  bank  made  by  its  president  froui  time  to  time  show  it  to  be 
in  good  financial  condition,  and  there  is  nothing  to  arouse  the  suspicion 
of  the  directors,  they  cannot  be  held  liable  for  the  theft.  Swentzel  ▼. 
Penn  Bank,  718. 
See  AoBNCT,  1;  Libel,  2;  Limitations  or  Actions,  3;  Trusts,  5,  6. 

BENEFICIARIES. 
See  Associations;  Corporations,  6;  Nbgotiablb  Instruments,  8. 

BENEFIT  SOCIETIES. 
See  Associations. 

BENEVOLENT  ASSOCIATIONS. 
See  Associations. 

BILLS  AND  NOTEa 
See  Neootiablb  Instruments. 

BILLS  OP  LADINa. 

1;  Bnx  ov  Ladino  u  Contract  whose  Terms  cannot  be  Varied  bt 
Parol  Evidence.  — The  acceptance  of  a  bill  of  lading  by  the  shipper, 
with  knowledge  of  its  contents,  makes  it  a  binding  contract,  and  defines 
Ihe  rights  and  liabilities  of  the  parties  to  it.  The  bill  of  lading  is  both 
A  receipt  and  a  contract.  As  a  receipt,  it  is  explainable  as  between  the 
ghipper  and  the  carrier;  but  parol  evidence  is  not  admissible  to  vary  the 
termt  of  that  portion  of  it  constituting  the  contract.  Van  Etten  v.  New- 
Unit  630. 

ft  Oonsionor's  Acceptance  of  Bill  of  Lading  Makes  Him  Shipper  when. 
—  When  a  consignor  accepts  a  bill  of  lading  in  which  he  is  named  as 
•hipper,  his  acceptance  creates  a  contract  which  fixes  his  relation  aa 
fOob,  and  imposes  upon  him  the  obligations  which  the  law  has  previously 
declared  to  be  assumed  by  those  entering  into  such  a  contract.  The 
fact  that  the  consignee  takes  part  in  the  negotiations  as  to  the  rate  of 
freight  to  be  paid  does  not  constitute  him  the  shipper.  Van  Etten  ▼. 
NewtoHt  630. 

See  Carriers,  4»  9;  Sales,  6,  7;  Shippimo. 

BLACKMAIL. 
See  Malicious  Prosecution,  7. 

BLASTING. 
See  Real  Profbrtt,  S. 

BONA   FIDE  PURCHASER 

See  CoBTOKATioira,  6;  Co-tenanct;  Estoppel;  Fraudulent  Convbtakob^ 

6|  Judicial  Sales,  1;  Sales,  6;  Speoiyio  Psrfoiuiano%  & 
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BONDS. 
See  Estoppkl;  Municifai.  CoRPORAxioNa,  25-30;  Surbttship,  1-^  8^  8. 

BOOKS. 
See  EviDENCB,  11,  12. 

BORROWER   AND  LENDER. 
See  Partnership. 

BOUNDARIES. 

L  BouHDARiis  —  Highway  or  ^xukkt  as.— When  an  agreement  for  the 
purchase  of  land,  at  a  certain  price  per  acre,  after  a  survey  is  made,  calls 
for  a  street  or  highway  aa  one  of  the  boundaries,  the  purchaser  is  bound 
to  pay  for  the  land  to  the  middle  line  of  such  street  or  highway,  unless 
a  contrary  intention  plainly  appears.    Fiitnatone  v.  Spaeter,  851. 

S.  BovNDABT  or  Town  Lots.  —  Purchasers  of  town  lots  have  the  right  to  lo- 
cate their  lot  lines  according  to  the  stakes  set  by  the  platter  of  the  lots, 
and  no  subsequent  survey  can  unsettle  such  lines.  The  question  after- 
ward*  is,  not  whether  the  stakes  were  where  they  should  have  been  in 
<vder  to  make  them  correspond  with  the  lot  lines  aa  they  should  be  if  the 
platting  were  done  with  absolute  accuracy,  but  it  is,  whether  they  were 
planted  by  authority,  and  the  lota  were  purchased  and  taken  possession 
of  in  reliance  upon  them.  If  such  was  the  case,  they  must  govern,  not* 
withstanding  any  errors  iu  locating  them.  Le  ComgU  r.  Luedtra,  460. 
See  Watercourses,  2,  3. 

BUILDING  CONTRACTS. 
8m  Abbitbation  and  Award;  Contraots,  6-8. 

BURDEN  OF  PROOF. 
8m  BAiLvnTTS,  i;  Carriers,  7,  9-11;  Fraud,  3;  FsAtrDULUT  Conrsr- 
ANOBS,  6;  Libbl,  6;  Malicious  Prosecution,  5,  6,  15,  16}  Mistake 
1}  HiQLioiNoB,  7,  8,  16,  17;  Railroads,  24;  RAPl^  2. 

BURIAL-PLACES. 
See  Pleading,  I. 

CALLSw 
See  Watercouusbs,  S. 

CARRIERS. 

1.  Oarrieks  or  Passengers  —  Strict  Diligbnci!.  —  An  instruction  that  the 
law  requires  strict  diligence  of  carriers  of  passengers  is  not  unjust  to 
the  carrier;  for  the  law  imposes  upon  carriers  the  duty  of  exercising  the 
highest  care,  skill,  and  diligence  in  the  transportation  of  passengers,  and 
holds  them  responsible  for  the  consequence  of  the  slightest  negligence 
resulting  in  injury  to  the  persons  sustaining  that  relation  to  them. 
Alabama  etc.  R.  R.  Co.  v.  Hill,  65. 

fl.  Common  Carrier  mat  Adopt  and  Enforce  Ant  Rbasonablk  RegxtlAc 
TION  as  between  itself  and  its  customers  for  the  conduct  of  its  busineai^ 
the  effect  of  which  is  the  protection  of  the  carrier  and  the  benefit  ol  tlM 
pnblio.     ITiUer  v.  Georgia  R.  R.  etc,  Co.,  170. 
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S.  Rkgitlatiovs  —  Adoptioh  or  —  A  common  carrlor,  thonjtli  m  oorpon* 
tion,  makea  a  regulation  its  owa  by  adopting  and  aoting  apon  it,  irr»* 
spective  of  the  soaree  whence  it  is  derived,  and  the  fact  that  it  waa 
promulgated  by  a  person  or  board  of  parsons  representing  a  combination 
of  carriers  does  not  impair  its  eS^act  as  a  regulation  of  the  carrier  adopt* 
ing  it.     Miller  v.  Gem-gia  R.  R.  etc.  Co.,  170. 

4.  Regulation's— How  AFKEcr  Shippkrs  wrrH  Notiob. — As  between  a 

carrier  and  its  customers  who  have  notice  of  its  regulations  before  ship* 
ments  are  made,  the  presumption  is,  that  the  parties  contracted  with 
reference  to  suoh  regulations,  and  they  are  operative,  whether  indicated 
upon  bills  of  lading  or  not,  and  whether  the  shipments  are  made  to  the 
order  of  the  consignor,  with  the  cnsitomary  direction  to  notify  the  ens* 
tomer,  or  directly  to  the  customer  himself.  Miller  ▼,  Georgia  R.  R,  etc, 
Co.,  170. 

5.  Reodlation  for  Unloading  FaaiaHT-OARS  —  Construotion.  — In  con- 

struing a  regulation  of  a  common  carrier  for  unloading  freight-cars,  and 
providing  that  the  cars  are  ta  be  placd  and  remain  accessible  to  the 
consignee  for  the  purpose  of  unloading,  the  course  and  exigencies  of 
business  are  necessarily  to  be  regarded;  hence  the  cars,  after  their  ar« 
rival  at  destination,  though  not  kept  accessible  at  every  moment  of  time, 
are  to  be  treated  as  being  and  remaining  accessible,  if  the  carrier  is  al- 
ways ready  to  render  them  so  within  the  shortest  practicable  time,  not 
longer  than  a  few  hours,  after  being  notified  that  the  consignee  is  ready 
to  unload.  Miller  v.  Georgia  R.  R.  etc.  Co.,  170. 
%,  Common  Carrier  cannot  by  Contract  Exempt  Himself  from  Liabil- 
rrr  for  Negligence.  —  A  common  carrier  of  freight  is  liable  for  injuries 
thereto  resulting  from  his  negligence,  notwithstanding  he  has,  by  special 
contract  with  the  shipper,  stipulated  against  liability,  except  for  injuries 
caused  by  bis  fraud  or  gross  negligence.  Johnson  T.  Alabama  etc  R'f 
Co.,  534. 

7.  Burden  of  Proof  on  Carribr  CLAiMiNa  Exemption  wu&."«. — When  a 

common  carrier  claims  exemption  from  liability  for  injury  to  goods 
nnder  a  special  contract,  the  burden  of  proof  is  upon  him  to  ahow  that 
the  1os9  or  damage  resulted  from  one  or  more  of  the  excepted  canses  in 
the  contract,  and  without  his  fault.  Johmon  y.  Alabama  etc  R'y  Co., 
634. 

8.  LiABiLiTr  FOB  Loss  OF  BAoaAOB  BT  Flood.  —  A  common  carrier  is  not 

liable  for  the  loss  of  baggage  destroyed  while  in  his  possession  by  an 
unprecedented  flood  amounting  to  an  act  of  Ood,  such  as  the  "  Johns* 
town  Hood,"  in  the  absence  of  evidence  of  want  of  care  on  hia  part. 
Long  V.  Pennsylvania  R.  R.  Co.,  732. 

8.    CONNECriNG   CARKIER3,  PRESUMPTION  OF  L033  09  PrEIOHT  (UT  LiN«  OF 

Last  One.  —  Where  goods  are  shipped  in  cases  over  several  lines  of  car- 
riers, upon  through  bills  of  lading,  and  upon  arrival  at  their  destination 
one  of  the  cases  is  missing,  in  an  action  to  recover  for  the  loss,  brought 
against  the  last  carrier,  the  burden  is  upon  him  to  show  that  the  loss 
did  not  occur  on  his  line,  even  though  he  is  an  iudcpeiident  carrier,  hav- 
ing no  partnership  connection  with  the  others.  Tlie  presumption  that  the 
loss  occurred  on  the  line  of  the  last  carrier  is  not  overcome  by  proving 
that  the  car  came  under  the  seals  of  tlie  preceding  carrier,  and  that  it 
had  no  end  windows,  it  not  appearing  that  the  seals  were  sufilaient  to 
bar  all  access  to  the  car,  or  that  they  remained  unbroken  througho.it; 
the  journey,  and  it  not  being  shown  how,  when,  or  wiiere  the  ca^e  w  13 
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lost,  and  it  appearing  that  one  of  the  other  oases  had  been  somewher* 
recoopered.     Faison  v.  Alabama  etc.  R'y  Co.,  676. 

10.  OoNTBACT  LiMiTiNO  LIABILITY  —  BoRDBN  o»  Proof. — When  there  la 
proof  of  the  fact  of  injury  to  goods  during  transportation,  bat  the 
manner  of  its  occurrence  does  not  import  negligence  on  the  part  of  the 
carrier,  he  is  not  liable,  if  his  contract  is  for  a  limited  liability  only, 
unless  there  is  proof  of  negligence  as  an  inducing  cause  of  the  injury, 
and  the  burden  of  making  such  proof  is  upon  the  shipper.  Buck  r, 
Pennsylvania  R.  R.  Co.,  800. 

11.  Limitation  or  Liability  —  Bubdbn  or  Paoor. — A  common  carrier  of 
goods  may  limit  his  liability,  except  as  against  his  own  negligence;  and 
his  liability  then  depends  npon  proof  of  negligence  in  fact.  If  no  ezpla> 
nation  is  given  as  to  how  an  injury  occurred,  a  presumption  of  negli* 
gence  arises,  justifying  a  recovery  in  cases  where  there  is  no  other  proof 
than  of  the  delivery  of  the  goods  to  the  carrier  in  good  condition,  and 
their  arrival  at  the  point  of  destination  in  a  damaged  condition.  Bitdk 
r.  Pennsylvania  R.  R,  Co.,  800. 

Sea  Bills  or  Lading;  NsaLioBNCB,  6,  7,  16-18;  RailboaoSi 

CASHIER. 
See  Sdbettship,  10. 

CHANGE  OF  GRADE. 
See  Mcnicipal  Corporations,  22. 

CHARTERS. 
See  OoBFORATioNa,  1;  Munioipal  CoRPOBATioira^  IL 

CHATTEL  MORTGAGES. 

1.  Chattbl  Mobtoaobs,  and  Conflict  of  Laws.  —  A  CHArnOi  MoBTaAoi 
ExBCUTBD  IM  Another  Statb  should  be  given  such  effect  aa  it  ie  antittod 
to  in  the  state  wherein  it  was  executed.     Handley  ▼.  ffarrit,  322. 

I.  Ohattkl  Mobtoaobs.  — Removal  to  Anothbr  Statb  of  Propbbtt  whieh 
is  subject  to  a  chattel  mortgage  duly  executed  and  recorded  in  the  ctato 
where  the  property  was  situated  when  it  was  made  does  not  destroy 
the  lien,  and  the  mortgage  may  be  enforced  against  an  innocent  pari 
chaser  in  the  state  to  which  the  property  was  removed.  The  oonstruOi 
tire  notice  imparted  by  the  recording  of  the  mortgage  extenda  !• 
wherever  the  property  may  be  removed.  Handley  v.  Harri$,  tS2, 
See  Partnership;  Scrrttship,  8;  Tbial,  8, 

CHECKS. 
See  Banks,  5,  8,  9;  TRUsra,  S. 

OHOSES  IN   ACTION. 
See  JuRisDicrriON,  2. 

CITIES. 
Bee  MaNiciPAL  Corporation^^ 

COLLATERAL  ATTACK. 
See  Judicial  Salbs,  4 
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COLLATERAL  SECURITIEB. 
See  Pledqb. 

COLLISION. 
See  Railroads,  36,  39-43i 

COMBINATIONa 
See  Carriebs,  9* 

COMITY. 
See  Courts,  L 

COMMERCa 
See  Watercoursks,  1* 

COMMERCIAL  PAPER. 
See  Negotiable  iNSTRUuunra 

COMMISSIONERS. 
•  See  MuMioiPAL  Cobpobations,  87*  f8L 

COMMISSIONS. 
See  CoNTRACi'S,  1. 

COMMON  LAW. 
See  Rape,  L 

COMPENSATION. 
See  Railroads,  49. 

COMPLAINT. 
See  Pleading. 

CONDEMNATION. 
See  Eminent  DoiiAnr. 

CONDITIONS. 
See  Insuranok,  2,  t. 

CONFESSIONS. 
See  Evidence,  4,  fi. 

CONFLICT  OF  LAWa 
Sm  Chattel  Mortoaobs;  Contracts,   2-6;    Courts,  1|    HoBBAas  IXB 
WiFX,  2;  JuBiSDicrrioN;  Limitations  or  Aorioifs,  1,  t|  MoBX«ua>% 
111  Sales,  3,  4;  Usury. 

CONSIDERATION. 
See  Fbaud^  8;  Negotiable  Instruments,  8;  Railboah^  ML 

CONSOLIDATION. 
See  Railboaos,  L 
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CONSTITUTIONS. 
8m  Aokkowlxdohkht,  16;  Municipal  Corpobations,  26;  Offickrs,  2) 

Railkoads,  4. 

CONSTITUTIONAL  LAW. 
8m   Ligislatvbi}   Municipal   Corporations^  24,  26;   Statutes,  8;  6; 

Taxxs,  3. 

CONSTRUCTION. 
8m  Aokkowlbdohknt,  14;  Carriers,  6;  Eleohons,  7;  Execution,  2-4; 
Husband  and  Wm^  2;  Sales,  1,  2;  Statutjbs,  1,  2;  Watkk  Con- 

rAMIKS,  3. 

CONTRACTS. 

L  Statutk  ov  Frauds  —  Contract  Taken  out  or,  bt  Reservation  oi 
Option  to  Terminate  within  Year.  —  A  verbal  contract  which,  by  the 
terms  applicable  to  the  leading  subject  thereof,  is  not  to  be  performed 
within  a  year  ia  taken  out  of  the  operation  of  the  statute  of  frauds  by 
the  fact  that  it  is  a  part  of  such  contract  that  either  party  may  right- 
folly  terminate  it  within  the  year.  When,  therefore,  two  parties  enter 
into  a  verbal  contract,  whereby  one  of  them  agrees  to  procure  consign- 
ments of  goods  to  the  other  for  one  year  from  the  first  day  of  December, 
and  the  latter  agrees  to  pay  a  commission  on  such  consignments,  bat 
such  contract  permits  either  party  to  terminate  it  in  the  following  June, 
and  one  of  them  does  so  terminate  it,  the  reservation  of  the  option  to 
terminate  takes  the  contract  out  of  the  operation  of  the  statute  of  frauds. 
Blake  v.  Voigt,  622. 

2.  Conflict  or  Laws. — Matters  Connected  with  the  Performance  of  a 
contract  are  regulated  by  the  law  prevailing  at  the  place  of  performance. 
Waverly  Nat.  Bank  v.  Hall,  823. 

S.  Conflict  or  Laws.  — As  to  Such  Portions  or  a  Contract  as  Pertain 
TO  AND  Affect  the  Remedy,  the  principle  is  applicable,  that  all  mat- 
ters pertaining  to  the  remedy,  and  to  the  proper  course  of  enforcing  the 
contract,  are  determinable  by  the  law  of  the  place  wliere  suit  is  brought. 
8eay  v.  Palmer,  67. 

4.  Conflict  or  Laws.  —  A  Contract  Valid  where  Made  is  generally  valid 
elsewhere;  but  to  this  rule  there  is  this  exception,  that  no  state  or  nation 
ia  bound  to  recognize  or  enforce  contracts  which  are  injurious  to  its  own 
interests,  or  the  welfare  of  its  people,  or  which  are  in  fraud  or  violation 
of  its  own  laws.      Wajiserhoehr  v.  Boulier,  344. 

6k  CoNrLicr  or  Laws  —  Place  or  Pkrformanoe  —  Partnership. — When, 
under  the  law  of  one  state,  one  who  has  no  interest  in  the  business  of  a  firm 
or  in  the  capital  invested,  save  that  he  is  to  receive  a  share  of  the  profits  as 
compensation  for  services,  or  for  money  loaned  for  the  benefit  of  the 
business,  is  not  a  partner,  and  cannot  be  held  liable  as  such  by  a  credi- 
tor of  the  firm,  a  contract  involving  this  question,  and  to  be  performed 
in  that  state,  will  receive  a  like  constniction  when  brought  in  question 
in  another  state.      Waverly  Nat.  Bank  v.  Hall,  823. 

i.  Substantial  Performance  of  Building  Contract,  Recovery  upon,  mat 
BE  HAD  WHEN.  — When  a  builder  lias  in  good  faith  intended  to  comply 
with  a  building  contract,  and  has  substantially  done  so  to  such  an  extent 
that  the  defects  are  not  pervasive,  do  not  constitute  a  deviation  from  the 
general  plan  of  the  work,  and  are  not  so  essential  that  they  may  not  be 
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remedied  without  difficulty,  slight  defects,  caused  by  inadvertence  or  nn- 
intentional  oniis-iioii8,  will  not  necessarily  prevent  a  recovery  of  thecun- 
tract  price,  less  the  asnount,  by  way  of  damages,  requisite  to  indemnify 
the  owner  for  the  expense  of  conforming  tlie  work  to  that  for  which  he 
contracted.  And  whether  or  not  there  has  been  a  substantial  perform- 
ance of  the  contract  is  usually  a  question  of  fact.  Crouch  v.  Gulrnanii, 
608. 

7.    FORFKITUBE  FOR  DkFICIENCT  IN  WORK   DONE  UNDER  BuiLDINQ  CONTRACT 

CANNOT  BE  AssEUTED  BY  OwNER  WHEN. — When  it  is  provided  in  a 
building  contraict  that  if  the  contractor  shall  at  any  time  during  tlie 
progress  of  the  work  refuse  or  neglect  to  supply  a  sufficiency  of  mate- 
rials or  workmen,  the  owner  may,  after  notice,  finish  the  work  and  de- 

.  duct  the  expense  incurred  thereby  from  the  amount  of  the  contract 
price,  and  the  owner  avails  himself  of  this  privilege,  he  cannot  assert  a 
forfeiture  in  respect  to  the  deficiency  so  supplied  b}'  him,  but  is  simply 
entitled  to  deduct  the  expense  incurred.  Crouch  v.  OtUmann,  608. 
It  Architect's  Certificate,  Refusal  to  Give,  Unreasonable  when.  — 
When,  by  the  terms  of  a  building  contract,  the  architect's  certificate  is  a 
condition  precedent  to  a  right  to  payment,  and,  after  the  work  has  been 
substantially  completed,  the  architect  refuses  to  give  a  certificate,  hia 
refusal  is  unreasonable,  and  the  failure  to  obtain  it  will  not  bar  a  re- 
covery by  the  contractor.     Crouch  v.  Outmann,  608. 

Execution  —  Exemptions. — A  Contract* to  Waive  All  Reghts  of 
Exemption  from  Execution  applies  only  to  the  exemption  laws  of  the 
state  wherein  the  contract  was  made,  and  does  not  deprive  the  debtor 
of  the  benefit  of  the  exemption  laws  of  another  state  in  which  he  is  sued. 
8eay  v.  Palmer,  57. 

Attornet's  Fee,  Stipulation  for,  in  Usurious  Contract  Falls  with 
Contract.  —  A  stipulation  in  a  usurious  contract  for  the  payment  of  an 
attorney's  fee  in  case  of  litigation  falls  with  the  contract  of  which  it  is 
a  part,  and  cannot  be  enforced.  American  Fi-eehold  Land  etc  Co.  v. 
Jefferson,  587. 

Accounts;  Arbitration  and  Award;  Attachment,  2;  Bailments,  3; 
Bills  of  Lading;  Carriers,  6,  7,  10,  11;  Courts,  1;  Damages,  1,  2; 
Equity,  2,  3;  Fraudulent  Conveyances,  4;  Husband  and  Wife,  2; 
Insurance,  1;  Interest;  Joint  Liability;  Marriage  and  Divorce; 
Master  and  Servant,  1-4;  Mistakk;  Municipal  Corporations,  12; 
Negotiable  Instruments,  4;  Pleading,  2;  Railroads,  26,  27;  Real 
Property,  3;  Sales,  1-3,  5;  Specific  Performance,  1,  3;  Statutes, 
6j  Suretyship,  4,  9j  Taxes,  3;  Telegraphs,  7;  Usury. 

CONTRACTORS. 
■m  Contbaots,  6-8;  K^h'oppel;  Mechanics'  Lien^  2;  Real  Profbbtt,  S. 

CONTRIBUTION. 
See  Joint  Liability. 

CONTRIBUTORY   NEGLIGENCE. 

Sm  Masrb  and  Servant,  7;  Negligence,  8-10,  14,  15;  Pabknt  ax» 

Child,  2;  Railroads,  37,  33. 

CONVERSION. 
See  Damages,  3;  Pledge;  Trover;  Trusts,  6L 
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CONVEYANCES. 
See  Deeds;  Insurance,  4;  Watercourses,  S^  SL 

CORPORATIONS. 

Residenot  ow.  — If  different  charters  are  granted  for  the  same  general 
buaiuess  by  different  states  to  the  same  corporation,  and  an  organization 
U  properly  effected  under  each  charter,  the  corporation  becomes  a  citizen 
of  each  state,  and,  as  such,  has  the  protection  of  and  is  amenable  to  its 
laws.     Railroad  v.  BamliUl,  889. 

Ultra  Vires  —  Estoppel.  —  When  the  stockholders  in  a  corporation 
sign  its  articles  of  association  with  knowledge  that  the  object  of  the  cor- 
poratiou  is  to  engage  in  a  certain  specified  business  in  which  it  does 
engage,  and  it  incurs  liability  for  which  it  is  sued,  it  cannot  plead  in 
defense  that  it  has  no  authority  under  the  law  to  engage  iu  such  bnsi- 
ness.     Carson  City  Sav.  Bank  v.  Carson  City  Elevator  Co.,  454. 

Ultra  Vires  —  Estoppel. — The  plea  of  uUra  wVm  should  not  prevail, 
as  a  general  rule,  whether  interposed  for  or  against  a  corporation,  when 
it  would  not  advance  justice,  but,  on  the  contrary,  would  accomplish  a 
legal  wrong.     Carson  City  Sav.  Bank  v.  Carson  City  Elevator  Co. ,  454. 

Stock  SoBSCRiprioN — Liability  of  Promoter  on  Promise  to  Refund 
Subscription,  —  When  one  is  induced  to  subscribe  for  stock  in  a  rail- 
way corporation  by  the  promise  of  one  of  its  promoters  that  if  the  rail« 
road  is  not  finished  within  a  certain  time  the  subscription  shall  be  re> 
turned  by  the  corporation,  or  in  default  thereof,  by  the  promisor,  such 
promise  constitutes  a  contract  of  suretyship,  and  the  consideration  there* 
for  is  the  subscription  by  the  promisee  to  the  stock  of  the  corporation. 
Allison  V.  Wood,  726. 

Corporation  cannot  Discriminate  between  Bona  Fjue  Purchasers 
OF  ITS  Stock.  — In  the  absence  of  any  discretionary  power  expressly  re- 
served, a  corporation  or  company  whose  stock  is  for  sale  iu  the  open 
market  has  no  right  to  so  discriminate  between  bona  fide  purchasers 
thereof  as  to  deny  to  some  of  them  the  right  to  make  their  title  effectual 
for  recognition  by  the  company  in  the  manner  provided  by  it  for  that 
purpose,  while  allowing  it  to  others.  The  right  to  perfect  the  transfer 
is,  in  such  case,  an  apparent  right  incident  to  the  purchase.  Rict  r. 
Rockefeller,  658. 

Trust  Certificate,  Assignee  of,  may  Compel  Transfer  thereof  ox 
Books  of  Trustees.  —  Where  the  stockholders  of  certain  corporations 
and  partnerships  and  certain  individuals  engaged  in  a  nertain  enterprise 
create  a  trust  whose  object  is  to  authorize  the  trustees  to  control  and 
manage  the  business,  trust  certificates  transferable  on  the  books  of  the 
trustees,  upon  surrender  of  the  certificates,  are  by  the  trustees  issue  1  to 
the  parties  to  the  agreement,  and  to  their  assignees,  who  are,  by  the 
terms  of  the  agreement,  the  beneficiaries  under  the  trust,  the  holder  of 
•ach  certificates  being  by  their  terms  subject  to  all  the  terms  of  the 
agreement,  and  of  the  by-laws  adopted  in  pursuance  thereof,  as  fully  as 
if  he  had  signed  the  same,  such  certificates  have  on  the  back  a  blank 
form  of  transfer,  by  the  terms  of  which  the  transferee  is  appointed  at- 
torney, with  authority  to  make  the  necessary  transfer  upon  the  books  of 
the  trust,  and  such  certificates  are  for  sale  in  the  open  market,  a  person 
who  purchases  one  of  those  certificates  in  the  open  market,  taking  from 
the  person  to  whom  it  has  been  issued  an  assignment  thereof  in  a  duly 
lormal  manner,  and  demands  that  a  transfer  be  made  to  him  on  tbt 
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boo^s,  and  a  new  certificata  issned  to  him,  offerfng,  upon  compliance 
with  his  demand,  to  surrender  the  old  certiticate,  may  maintain  an  ao* 
tion  to  compel  such  transfer  and  the  issuance  to  him  of  a  new  certificate. 
The  quality  of  transferability  given  to  the  certificate  imports  the  right 
to  make  it  effectual  by  transfer  on  the  books.     Hice  v.  Rocke/dler,  658. 

7.  Rkfu.sal  to  Transfer  Trust  Certificatk  to  Assiqnee  thereof  not 
Justified  by  his  Hostility  to  Trust. — In  an  action  by  an  assignee 
of  a  certificate  of  a  trust  to  compel  the  trustees  to  transfer  it  to  him  on 
the  books  of  the  trust,  where  the  answer  alleges  and  the  trial  court  finds 
that  the  plaintiff  was  a  competitor  and  rival  of  the  parties  to  the  trust 
agreement,  and  had  been  engaged  in  transactions  and  proceedings  hostile 
to  the  trust  and  to  them,  this  will  not  justify  the  refusal  to  make  the 
transfer;  and  where  it  is  not  shown  that  the  relief  sought  will  be  unjust 
or  prejudicial  to  the  legal  rights  of  the  defendants,  the  plaintiff's  motive 
in  seeking  it  is  not  legitimately  a  subject  of  consideration.  Biu  r.  Rocht- 
feller,  658. 

Sdo  Attachment;  Cabbiers,  3;  Evidenob,  II4  Mbohanios'  Lnnra^  1-4; 
MuKioiFAL  Corporations;  Nboliqenob,  13,  20;  Pbocsss. 

COSTS. 
See  Mandamus;  Mobtoaos8,  7* 

CO-TENANCY. 
BoxA  Fide  Enoumbranobb  of  Co-tenant's  Interest,  Right  ow.  —  Hie  lien 
in  favor  of  one  co-tenant  against  the  interest  of  another,  which  in  the 
partition  of  lands  held  in  common  is  allowed  for  what  may  be  found  due 
on  an  accounting  between  them  touching  the  receipts  and  disbursementa 
from  and  concerning  the  common  estate,  is  not  entitled  to  priority  over 
a  bona  fide  purchaser  or  encumbrancer  of  the  interest  of  one  of  the  oo* 
tenants  in  the  common  estate.  Bums  v.  Dreyfus,  539. 
See  Homestead;  Partition;  Fi.sadino,  L 

COUNSEL. 
See  New  Trial;  Trial,  11-13. 

COUNTIES. 
See  Falsb  Prktknses,  2,  4,  6;  Municipal  Cobpobatiovs,  27,  28. 

COURTS. 

1.  Comity,  Principle  or,  not  Extended  to  Abbooatb  Sbttlbd  Rolbs  bt 
Which  Courts  are  Guided.  —  The  principle  of  comity  under  which  a 
contract,  void  where  made,  will  not  be  enforced  in  the  courts  of  another 
state,  even  though  by  the  laws  of  such  state  the  contract,  if  it  had  been 
made  there,  would  have  been  a  lawful  one,  is  never  so  extended  as  to 
abrogate  the  settled  and  controlling  rules  by  which  the  courts  of  the 
state  whose  comity  is  invoked  are  guided.  American  FreeJicld  Land  etc 
Co.  V.  Jefferson,  587. 

S,  Judgment  of  Circuit  Court  of  United  States,  Effect  to  be  Given  to, 
in  State  Courts.  —  State  courts  must  give  the  same  force  and  effect 
to  a  final  judgment  of  the  circuit  court  of  the  United  States  that  they 
give  to  the  judgments  of  the  courts  of  their  own  state,  and  this,  although 
had  the  action  been  brought  in  the  state  court,  no  judgment  could  have 
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been  recovered  therein.     Oceanic  Steam  Kav.  Ooi,  r.  O&mpanh  Trant- 
atiantiea  Espaflola,  685. 
See  Appsal;  Elbotion'3,  7;  Insolvbnot,  1;  JaDOUBNTS,  7,  11|  IfvnoiFAli 
CoRFORATiONS,  2,  3,  12,  26;  Tbial;  Usvbt. 

CRIME. 
See  Malicious  Pbosecutioh,  1.  S. 

CRIMINAL  LAW. 

See  BviDiMOB,  4,  5;  Falss  Pretbn3B3;  Fobobrt;  Larobkt}  MAuamtm 

Pbosbodtion,  4;  Pkrjdrt;  Rapb;  Wiririsaa^  L 

CROSS-EXAMINATION. 
Bee  Trial,  3;  WiTNBssn. 

DAMAGES. 
1.  Prospeciitb  Profits.  —  in  an  action  to  recover  for  ^e  breaoh  of  » 

contract  for  furnishing  machinery  and  repairing  »  onstom  and  mana« 
factoring  flouring-mill,  the  measure  of  damages  is  the  fair  rental  value 
of  the  mill  during  the  time  the  owner  is  deprived  of  its  nse  after  the 
expiration  of  the  time  for  the  performance  of  the  contract;  but  prospect- 
ive profits  of  such  mill  are  too  speculative  to  be  considered  as  damages. 
Hutchinson  Mfg.  Co.  v.  Pinch,  463. 

&  Dahaoks  for  Brraoh  of  Co.htract  to  Rbpair  Mill.  — In  an  action  t» 
recover  for  the  breach  of  a  contract  to  furnish  machinery  and  repair  » 
flouring-mill,  the  owner  cannot  recover  for  grain  ground  and  poor  floor 
manufactured  to  test  the  mill  during  the  time  when  he  knew  that  it  wa» 
not  in  condition  to  do  good  work;  but  be  may  recover  for  his  time  lost 
and  the  amount  paid  his  employees  while  lying  idle  by  reason  of  tlk» 
breach  of  the  contract.     HutddMon  Mfg.  Co.  v.  Pinch,  463. 

IL  Mbasurb  of,  for  Convbbsion.  — If  there  is  a  wrongful  conversion  of 
stock  by  a  pledgee,  the  proper  measure  of  damages  therefor  is  the  valao 
of  the  stock  at  the  time  of  the  conversion,  witb  interest  thereon  from 
snob  time;  but  the  jury  may,  in  their  discretion,  if  they  think  the  Jos- 
tice  of  the  ease  requires  it,  give  the  highest  value  of  the  stock  at  anj 
time  between  the  conversion  and  the  trial.  Terry  t.  Birmingham  NaL 
Bank,  87. 

i>  What  Plaintiff  was  Makinq  at  the  time  he  received  injuries,  by  whiob 
be  was  disabled  for  a  considerable  time,  may  be  proved  as  an  element  of 
the  damages  he  sustained.     Alabairia  etc  R.  R.  Co.  v.  Frazier,  28. 

S.  Impairment  of  Puvsical  FuNcriONs.  —  The  fact  that  plaintiff's  in* 
juries  were  of  such  a  character  as  to  render  child-bearing  perilous  to 
her  life  is  admissible  in  an  action  for  compensation  for  personal  injuries, 
though  she  is  not  and  may  never  be  married.  It  ia  to  be  assumed  that 
every  physical  function  and  capacity  is  of  importance  in  the  life  of  every 
man  and  woman,  and  that  occasion  will  arise  for  the  exercise  of  each  of 
them.     Alabama  etc.  R.  11.  Co.  V.  J  Jill,  65. 

8.  Damaoe.s  for  Mental  Suffering  alone  cannot  be  recovered  in  »ny  ease. 
Ch'ipman  v.   Western  Union  Tel,  Co.,  183. 

7.  Measure  of  Damages  for  PoLLU'nNO  Stream.  —  In  an  action  to  recover 
damages  to  a  farm,  caused  by  the  pollution  of  a  stream  running  through 
it,  it  is  error  to  admit  evidence  of  the  difference  between  the  valne  of 
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the  farm  with  the  stream  clear  and  its  ralae  with  the  stream  poHnted. 
Bat  if  the  jary  13  instructed  not  to  find,  in  any  event,  the  difference  in 
the  value  of  the  farm  with  an  uu()oUuted  and  a  polluted  stream  on  it, 
and  their  verdict  show?  that  they  must  have  disregarded  the  incompetent 
evidence,  the  error  will  not  he  ground  for  reversal.     Mississippi  MilU 

00.  V.  Smith,  546. 

€.  Exemplary  damages  may  be  awarded,  though  the  actual  injury  suffered 
was  nominal.     Alabama  etc,  R.  R.  Co.  v.  Sellers,  17. 

9.  EXBMPLART   DaMAQES   ARK   NOT  ReCOVERABLB   ruR    MbRB   NEaLIOBKCK. 

Richmond  etc.  R.  R.  Co.  v,  Vance,  41. 

10.  Jdrt  Trial  —  Exemplary  Damages.  —  An  instruction  to  a  jury,  that  if 
they  find  from  the  evidence  that  vindictive  damages  should  be  giveo,  they 
have  the  right  to  give  such  damages  as  the  evidence  authorizes,  not  bo- 
yond  the  amount  claimed  in  the  complaint,  is  a  correct  statement  of  the 
rule  for  the  guidance  of  juries  in  the  assessment  of  punitive  damages. 
Alabama  etc.  R.  R.  Co.  v.  Frazier,  28. 

11.  Negligence  —  DaxY  of  Person  Injured  to  Employ  Physiciah.  —  A 
person  injured  by  the  negligence  of  another  is  not  unqualifiedly  bound 
to  engage  medical  aid  and  attendance  for  such  length  of  time  as  his  in- 
juries make  necessary;  but  if  a  man  of  ordinary  prudence  would  hav* 
engaged  such  aid  and  atteiulance  more  promptly  than  the  injured  party 
did,  his  delay  in  this  regard  may  be  taken  into  consideration,  and  com- 
pensation may  bo  denied  for  damages  which  might  have  been  so  averted. 

VcUlo  V.  United  Stales  Express  Co.,  741. 
See  Actions,  1,  2;  Contracis,  6;  Eminent  Domain;  Injunctions,  2;  Joiht 
Liability;    Judgments,    1;  Libel,   7;    Master    and    Servant,    1-3; 
Municipal  Corporatio.^s,  22,  25;  Negligence,   1,  3,  4,   11;   Pabbmt 
and  Child,  2;  Railroads,  3,  9-17,  21,  28,32;  Shipping;  TELsaaAPHs, 

1,  2,  8,  9;  Trial,  4;  Water  Companies,  3;  Witnesses,  6. 

DEATH. 
See  Suretyship,  1L 

DEBTOR  AND   CREDITOR. 

1.  SoBROO/iTioir,  Person  Who  Advances  Money  to  Discrarqb  Limirs  B>< 
titled  to,  when.  —  Where  a  debtor,  by  fraudulent  representations,  in- 
duces a  person  to  advance  money  to  pay  off  liens  on  the  debtor's  property 
to  redeem  the  debtor's  property  from  execution  sale,  and  to  release  a 
judgment  of  his  own  against  the  debtor  which  was  a  lien  on  the  debtor's 
property,  such  person  will,  as  against  the  debtor,  be  subrogated  to  the 
rights  of  the  persons  whose  liens  his  money  discharged.  Backer  v.  Pynt^ 
231. 

^  Fraudulent  Conveyances  —  Preferring  Creditors  —  Confession  of 
Judgment,  — One  who  is  in  debt  to  different  persons  may  give  a  prefer, 
ence  to  any  one  of  them,  by  confessing  a  judgment  in  his  favor.  The 
fact  of  the  other  indebtedness  weighs  nothing  against  the  validity  of 
such  preference.     Kitchen  v.  McCloskey,  811. 

flee  Assignment  for  Benefit  of  Creditors;  Banks,  5, 14;  Contracts,  5, 
9;  Equity,  3;  Evidence,  3;  Execution,  1,  2;  Fraudulent  Convey- 
ances, 9;  Homestead;  Insolvency;  Judgments,  2,  6,  8;  Judicial  Sales, 
1,  5;  Lboaoy,  1;  Mortgages,  5,  10;  Munioifai.  CoKFOiUTioxa^  S6; 
Fajbtmkrship;   Plbdob:  Suretyship,  4,  7« 
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DECLARA.TIONS, 
8«e  Pkrjukt,  Z 

DEEDS. 

Ibrioulakitt  Cubes  bt  Statdtk — Record  as  EnDRMcn. — When  tli» 
enactment  of  a  statute  cures  any  irregularity  in  the  acknowledgment  ot 
a  deed  to  land  within  the  state,  which  has  been  previoiisly  executed  iR 
another  state,  the  record  of  such  deed,  made  prior  to  the  enactment  of 
the  statute,  is  also  cured  and  rendered  valid,  and  either  saeh  record,  or 
a  properly  certified  copy  thereof,  is  admissible  in  eridenoe.  Swmnttt  T* 
MitcMl,  106. 

See  Acknowledgment;  Evidknor,  10;  Fraud,  1;  FRAUDUUurr  Ooirm- 
ANCKs;  Husband  and  Wife,  1 ;  Mistakk,  4,  5}  MoRTOAon^  t)  Puaik 
IRO,  1;  Railroads,  34;  Surkttship. 

DEFINITIONa 
Appurtenance.     Badger  Lumber  Co.  v.  Marion  Water  Supptg  tU,  Oo*t  ML. 
Bill  of  lading.     Van  EUen  v.  Newton,  630. 
Expeit  witnesses.     jylcNally  v.  Colwell,  494. 
"  Hangei-8."    McNally  v.  Colwell,  494. 

"In  a  pleasing  manner."    Alabama  etc.  R.  R.  Co.  T.  Frader,  Hk 
"Johnstown  flood."    Long  v.  Pennsylvania  R.  R.  Co.,  738, 
Malice.     Lunaford  v.  Dietrich,  79. 
"Obtained."    Connors.  State,  126. 
"  Palace  horse-car."    Railroad  v.  Dies,  871. 
Parens  •patriae.     Louisville  etc.  R'y  Co.  v.  Blythe,  599. 
"Perils  of  the  river."     Crescent  Ins.  Co.  v.   Vickaburg  etc  Padtel  Gk* 
Probable  cause.     Lunsford  v.  DietricJi,  79. 
Proximate  cause.     Railroad  v.  Kelly,  902. 

"Railway"  and  "railroads."     RaffeHy  v.  Central  Traetitm  Oo*,  19k 
"Running  at  large."    Julienne  v.  Mayor,  526. 
"Then  and  there."     Connor  v.  State,  126. 
Trespau.    Burtu  v.  Kirkpatrick,  485. 

DELEGATION. 
See  Municipal  Corfobatiob%  %, 

DELIVERY. 
Bee  FiuuDULBNT  CoNVKTAiron,  ft-lL 

DEMAND. 
Bee  Bailments,  1;  Rsplrtx& 

DEMURRAQK 
See  ^HIFFIHO. 

DEMURRER. 
8m  Judgments,  12;  P: 

DEPUTY. 
8m  QmctaM,  L 
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DEVISE. 
h  Perpetuitms.  — Tru3t  Created  by  Will  is  not  Tlleoal  as  a  restraint 

apon  alienation,  when  a  vested  interest  passes  tu  the  devisee,  which  ha 
can  sell  or  dispose  of  at  pleasure,  and  it  is  only  the  time  of  enjoyment 
of  the  profits  of  the  devise  which  is  postponed.  The  mere  fact  that  no 
time  is  fixed  within  which  the  powir  of  sale  must  be  exercised  does  not 
of  itself  create  a  perpetuity,  as  it  must  be  exercised  within  a  reasonable 
time;  and  this  is  especially  so  when  it  is  competent,  under  the  trust,  for 
all  parties  in  interest  to  unite  at  any  time  to  defeat  such  power,  and  take 
the  property  discharged  thereof.     Coopers  Estate,  829. 

2.  Marriaqb,  Conditions  in  Restraint  of. — There  is  a  distinction  be- 
tween conditions  in  restraint  of  marriage  annexed  to  testamentary  dis- 
positions,  and  restraints  on  marriage  contained  in  bhe  very  terms  of  the 
limitation  of  the  estate  given.     Mann  v.  Jackson,  353. 

3h  Marriage,  Restraint  of.  —  A  Devise  of  his  home  to  the  testator'* 
daughter  for  her  natural  life,  unless  she  shall  be  married,  in  which  case 
her  life  estate  shall  cease,  if  the  apparent  purpose  of  the  will  appears  not 
to  be  to  restrain  her  from  marriage,  but  merely  to  give  her  the  use  of  a 
house  until,  from  her  marriage,  she  will  probably  have  a  home  otherwise 
provided  for  her,  is  not  against  public  policy,  and  on  the  marriage  of  th« 
4aaght«r,  her  life  estate  terminates.     Mann  r.  Jackson,  868L 

DIKECT0R3. 
See  Banks,  10-1& 

DIRECTORY^ 

See  Statutes. 

DISCHARGE. 
See  Suretyship,  ISL 

DISCRIMINATION. 
See  CoRPORATioMa»  & 

DISEASE. 
8m  Master  and  SEBVAin;  6L 

DISQUALIFinATIOM. 

See  Judges. 

Dooa 

See  Animals. 

DOMiriLE. 
See  CuRPOKATioNS,  L 

DUE   PROCESS  OP  LAW. 
fUe  Municipal  Corpobatioik^  14 
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DURESS. 
To  Threaten  One  with  a  criminal  prosecntion  or  a  civil  action  la  not  do* 
ress,  when  he  is  believed  in  good  faith  t    1>e  liable  to  such  suit  or  proad> 
cntioo.     Thorn  v.  Finldiam,  335. 

See  Negotiable  Instruments,  3, 

EASEMENTS. 
See  Railroads,  3A,  , 

EJECTMENT. 
See  Eqcitt,  6;  Evidence,  12,  13;  Judgments,  13> 

ELECTION.       * 
See  Judgments,  2;  Landlord  and  Tenant,  1. 

ELECTIONS. 

1.  Elections,  Power  of  Leqislaturb  to  Prescribe  Manner  of  Holding. 

—  It  ia  within  the  power  of  the  legislature  to  prescribe  the  manner  of 
holdiupr  elections  and  the  mode  in  which  electors  shall  express  their 
choice.     Pa'nnng  v.  Wimberg,  254. 

2.  Election  Held  at  Time  not  Authorized  by  Law,  Void.  — The  election 

of  a  person  to  au  office  held  at  a  time  which  was  not  authorized  by  law 
is  void.     Kimherlin  v.  State,  208. 

S.  Australian  Ballot,  Mod^  in  Which  It  must  bk  Stamped.  — An  elec- 
tor voting  under  the  Australian  system  must  indicate  his  choice  by  stamp- 
ing one  of  the  squares  of  his  ballot;  he  cannot  stamp  his  ballot  elsewhere, 
and  leave  the  election  board  to  gaess  at  his  intention.  Parving  r.  Whn- 
herg,  254. 

4.  Elector  must  Vote  in  Manner  Prescribed  by  Law.  — Where  the  law 
requires  on  elector,  in  voting,  to  express  his  choice  by  stamping  certain 
designated  squares  on  the  ballot,  if  he  does  not  choose  to  indicate  his 
choice  in  the  manner  prescribed,  he  cannot  complain  if  his  ballot  ia  not 
counted.     Parving  v.   Wimberg,  254. 

t.  Ballot  not  to  be  Rejected  because  Indorsed  by  Clerk  in  Wrong 
Place.  —  The  statute  requiring  the  clerks  of  election  to  indorse  their 
initials  upon  the  ballots  is  mandatory,  bnt  the  requirement  that  the 
initials  shall  be  indorsed  in  a  particular  place  on  the  back  of  the  ballot 
ia  directory  merely.  A  ballot  indorsed  at  an  improper  place  cannot 
therefore,  for  that  reason  only,  be  rejected.     Parving  v.  Wimberg,  254. 

t.  Ballots  Placed  by  Mistake  of  Election  Officer  in  Wrong  Box  must 
be  Counted. —  A  ballot  cannot  be  rejected  in  making  the  oouut  because 
the  election  officers,  by  mistake,  have  placed  il>  in  the  wrong  box.  Par- 
ving V.    Wimberg,  254. 

7.  Construction  of  Statute  Accepted  by  Election  Officers  not  Ignored 

by  Courts,  unless  Palpably  Wrong.  —  A  construction  of  an  election 
law  that  has  been  accepted  and  acted  upon  by  the  officers  whose  duty 
it  is  to  administer  the  law  will  not  be  ignored  by  the  courts,  unleaa  it 
is  palpably  wrong.     Parving  v.   Wimberg,  254. 

8.  Mere  iRREauLARiTiEs  of  Election  Officers  do  not  Vitiate  ELBcmox. 

—  Mere  irregnlarities  on  the  part  of  election  oificera,  or  ibeir  omiaaion  to 
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obsenre  some  merely  directory  provision  of  the  law,  do  not  vitiate  th« 

•lection.     Parving  v.  Wimberg,  264. 

8m  MomicipaIi   Corpobatioms,  27,  28;  OFriOKBS,  2,  8;  Statutm,  %, 

ELE(JTRIC5-UGHT  C0MPANIB8. 
See  Mechanics'  Liens,  3,  4. 

EMBEZZLEMENT. 
See  Negotiable  Instruments,  8. 

EMINENT  DOMAIN. 

OONDBHNATION  07  LaND  OF  MiNOB   MOT  NsCESSART  WHEN  OOARDXAM  Ain> 

CiouFANY  Agree.  —  A  statute  providing  that  the  guardian  of  any  infant^ 
non  compos,  or  insane  person  may  agree  with  a  railroad  company  upon 
the  damages  to  be  paid  for  land  of  his  ward  taken  by  it,  or  release  his 
ward's  claim  for  damages,  dispenses  with  the  necessity  for  the  condem- 
nation of  the  land  in  cases  where  the  guardian  and  tb«  oompany  can 
agree.     Louiaviile  etc  R'y  Co.  v.  Blythe,  599. 

ENTIRETY. 
See  Insurance,  1. 

EQUITY. 

L  Eqitttt  Assustbs  Jurisdiction  where  Rbmedt  at  Law  iKADBQiTATa  — 
When  the  remedy  at  law  is  inadequate,  equity  will  assume  jurisdiction. 
McAfee  v.  Reynolds,  194. 

8.  Void  Contract,  Equitable  Relief  against,  Denied,  unless  Complain- 
ant Submits  to  do  Equity. — Although  a  contract  is  void  under  the  laws 
of  this  state,  so  that  no  action  can  be  maintained  for  its  breach,  a  court 
of  equity  will  not  relieve  against  it,  unless  the  complainant  will  submit 
to  do  equity,  regardless  of  the  terms  or  of  the  invalidity  of  the  contract. 
American  Freehold  Land  etc  Go.  v.  Jefferson,  587. 

lb  Relief  against  Usurious  Contract  —  Condition  upon  Which  Granted 
IN  Equity.  —  Courts  of  equity  in  this  state,  when*Sipplied  to  by  a  debtor 
who  seeks  relief  against  a  usurious  contract  governed  by  the  laws  of 
another  state,  will  require  the  complainant  to  do  equity  by  refunding  or 
tendering  with  his  bill  the  principal  of  the  debt,  with  legal  interest. 
American  Freehold  Land  etc.  Co.  v.  Jefferson,  587. 

4.  Lien  of  Judgment  Paid  off  Kept  Alive  bt  Equity  when. — Whea 
the  purchaser  of  land  pays  off  a  judgment  for  which  he  is  not  liable, 
with  the  manifest  intention  to  keep  the  lien  thereof  alive,  equity  will 
preserve  it  for  his  protection  and  use  for  equitable  purposes.  Boos  r. 
Morgan,  237. 

6b  Jurisdiction  to  Compel  Satisfaction  of  Mortgage. — In  an  action  of 
equitable  ejectment,  the  common-law  side  of  the  court  has  no  jurisdic- 
tion to  compel  the  defendant  therein  to  satisfy  a  mortgage  for  which  he 
has  received  credit.  The  only  remedy  is  by  bill  in  equity.  Cferman' 
American  Title  etc.  Go.  v.  Shallcross,  761. 

Im  Associations,  3;  Banks,  1,  4;  Evidence,  12,  13;  Fraud,  1;  Fraud0. 
lent  Conveyances,  I;  Judgments,  13;  Jidicial  Sales,  6;  Liens,  1; 
Mbboer,  2;  Mistake,  2;  3;  MoBTOAaES^  7»  8;  Pleadiho,  2,  10}  8rao>> 
no  Pebfobmahus. 
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ERASURE. 

S«e  SCRETTSHIP,  3,  6. 

ERROR, 
Bm  Appeal;  Damaqks,  7;  Jitdohsnts,  2,  II,  12;  Mistake,  1;  Neglmenc^ 
9,  10;  New  Trial;  Plbadinq,  8;  Railroads,  7,  82;  Real  Pbopertt^ 
ti  Tbiau 

ESTATES. 
See  Devise,  2,  3;  Fraudulent  Conveyances,  3. 

ESTOPPEL, 

Laches  oh  the  Part  or  Tax-payers  or  a  Munioipalitt  in  objecting  t* 
or  resistiug  a  public  improvement,  or  the  issuing  of  municipal  bonds  in 
aid  of  a  railroad  corporation,  may  estop  them  from  afterwards  denying 
liability  for  such  improvement,  if  during  their  inaction  a  coutractor  or 
other  person  has  incurred  liabilities  or  made  expenditures  in  good  faith, 
or  the  bonds  have  passed  into  the  hands  of  honajide  purchasers.  Hutch' 
huon  etc  R,  R.  Co.  v.  Commitaionera,  273. 

8m  Aobnoy,  1;  Corporations,  2,  3;  Municipal  CoBPORA'noNS,  16,  27^- 
Railroads,  27;  Suretyship,  1. 

EVIDENCE 

1.  Judicial  Notice  or  What  Electricity  is.  —  The  courts  take  judicial 
notice  of  electricity  and  of  its  nature,  but  not  of  the  various  methods  of 
generating,  transmitting,  or  using  it.     Crawfordsville  v.  Braden,  214. 

f.  Statutes  or  Sister  State.  —  Courts  do  not  take  judicial  notice  of  the 
statutes  of  another  state.  They  can  be  proved  only  by  producing  them, 
or  a  certified  copy  thereof,  in  evidence.     Summer  v.  Mitchell,  106. 

t.  Declarations  and  Admissions  or  an  Aoent  as  to  past  transactions  d* 
not  bind  his  principal,  and  are  not  admissible  as  evidence  against  him. 
Terry  v.  Birmingham  Nat.  Bank,  87. 

4.  Confessions  are  not  Admissible  in  Evidence  in  criminal  cases,  when 
there  is  any  reasonable  ground  to  believe  that  they  were  induced  bj 
hope  or  fear.     Chreen  v.  State,  167. 

i,  Confession  as  Evidence,  when  not  Admissible.  —  A  confession  of  crimen 
made  by  a  prisoner  accused,  to  a  sheriff  and  a  third  person,  who  is  pecuni* 
arily  interested  in  his  couvictioa,  and  which  is  induced  by  a  remark 
made  by  such  third  person  to  the  prisoner,  that  "  if  you  know  anything, 
it  may  be  best  for  you  to  tell  it,"  is  not  admissible  in  evidence,  and  if 
admitted,  should,  on  the  inducement  appearing  during  the  course  of  the 
trial,  be  withdrawn  and  excluded  from  the  jury.     Green  v.  State,  167. 

C  Railroad  Corporations  —  Accident.  — [The  testimony  of  a  witness,  that 
to  the  best  of  his  judgment  the  rail  broken  was  on  a  rotten  cross-tie, 
but  that  he  would  not  be  positive,  is  atlmi^sible,  beciuse  it  is  merel}'  a 
statement  of  a  fact  according  to  the  best  of  his  recollection.  Alabama 
etc.  R.  R.  Co.  V.  Hill,  65. 

7.  Plaintiff  may  be  permitted  to  state  that  he  was  insisting  "  in  a  pleas- 
ing manner  "  that  he  be  allowed  to  continue  his  jonrney,  when  an  as« 
sault  and  battery  upon  him  by  a  brakeman  is  attempted  to  be  palliated 
or  justified  on  the  ground  that  an  attack  by  the  plaintiff  on  the  brak*> 
man  was  apprehended  by  the  latter  when  he  made  saoh 
hama  etc  R.  R.  Co.  v.  Frazier,  28. 
AM.  St.  Ret.,  Vol.  XXX.  — « 
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8.  Iir  AS  Action  to  Rkoover  tor  Personal  Injuries,  in  wTiich  the  fact 
and  extent  of  the  injuries  sufifered  by  plaintiff  are  in  issue,  it  ia  proper 
to  admit  evidence  that  plaintiff  always  had  good  health  up  to  the  time 
of  the  alleged  injury,  that  her  physical  organs  had  performed  their 
functions  naturally  and  regularly,  that  afterwards  she  suffered  great 
pain,  could  not  sleep  without  opiates,  nor  walk  any  distance,  and  that 
her  physical  organs  acted  irregularly.  Alabama  etc  R.  R.  Co.  t.  Hill, 
65. 

0.  Fires  in  Mill  —  Liability.  —  In  an  action  to  recover  for  damages  to 
surrounding  property,  caused  by  accidental  fire  in  a  saw-mill,  evidence 
that  one  of  the  "hangers"  in  the  boiler-room  of  such  mill  was  charred 
by  fire  several  years  previously  ia  irrelevant,  and  inadmissilde  to  show 
negligence  in  the  matter  under  consideration.  McNally  v.  Colwell, 
494. 

10.  Copt  of  Record  of  Deeu  —  Objection,  when  Waived. — If  the  in- 
troduction  of  a  certified  copy  of  the  record  of  a  deed  in  eviileiice  is 
not  objected  to  on  the  ground  that  it  baa  not  been  shown  that  the 
original  is  not  within  the  custody  or  control  of  the  party  offering  the 
copy,  such  objection  will  be  deemed  to  have  been  waived.  Summer  v. 
Milcbell,  106. 

11.  Books  of  a  Private  Corporation  are  not  admissible  as  original  evi-, 
dence  against  third  persons  ef  facts  therein  stated,  when  the  person  who 
made  the  entries  in  snch  books  is  alive,  and  may  be,  but  is  not,  called 
upon  to  testify  concerning  the  facts  detailed  therein.     Terry  v.  Bii-ming' 
ham  Nat.  Bank,  87. 

ISi  Books  of  a  Stock  Exchange  are  not  admissible  against  a  pledgor  foi 
the  purpose  of  showing  that  certain  stocks  were  sold  as  directed  by  a 
power  of  attorney  executed  by  him,  the  date  of  the  sale,  and  the  pric« 
realized,  it  the  secretary  who  kept  such  books  is  still  living,  and  might 
be,  but  is  not,  called  to  testify  regarding  the  transaction,  though  th« 
stock  exchange  was  by  the  power  of  attorney  constituted  an  agent  of  th« 
pledgor  for  the  purpose  of  making  the  sale.  Tarry  v.  Birmingham  Nat. 
Bank,  87. 

U.  Jinx>MBNT  IN  Equitable  Ejectment  —  Evidence  as  to  Matters  Liti« 
QATSD.  — On  the  trial  of  a  bill  in  equity  to  compel  the  satisfaction  of  a 
mortgage  and  judgment  and  the  extinguishment  of  ground-rent,  ex- 
trinsic evidence  is  admissible  to  prove  that  in  a  prior  action  of  equitable 
ejectment  between  the  same  parties  the  defendant  was  given  credit  for 
such  mortgage,  judgment,  and  ground-rent,  if  the  judgment  therein  is 
■o  general  as  not  to  show  what  particular  matters  were  litigated.  Oer- 
man- American  Title  etc.  Go.  v.  ShaUcroas,  751. 

14.  Junr: •WEST  — Evidence  to  Show  What  was  Lttioated. — When  the 
record  of  a  judgment  in  equitable  ejectment  is  general,  extrinsic  evi- 
dence is  admissible  to  prove  what  particular  matters  were  litigated. 
Oerman-Amei-ican  Title  etc  Co.  v.  ShaUcrosa,  761. 

See  Actions,  1;  Acknowledgment,  3-6,  15;  Appeal,  1,  S-^;  Bills  of  Lad- 
ing, 1;  Carriers,  8;  Damages,  7,  10;  Deeds;  Fraudulent  Convey- 
ances; Insurance,  7;  Jddoments,  1;  Larceny,  1;  Malicious  Prose- 
cution, 7,  8,  15-17;  Master  and  Servant,  8;  Mistake,  4,  5;  Neq- 
LiGBNOS,  1,  8,  8,  9;  Perjury;  Railroads,  7-10,  13,  24,  32,  41,  42; 
Rape,  1,  3;  Sales,  2;  Seduction,  2;  Tklborafhs,  3}  Trial,  2-4,  6,  10; 
Wills,  1-8}  Witnessbs. 
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EXAMINATION. 
See  Trial,  11. 

EXECUTION. 

1.  E^XKMPTioHS.  —  Ddtt  or  Okfickb  Levtino  upon  Goods,  any  portion  of 
which  is  exempt  by  law,  is  to  have  aa  inventory  and  appraisal  made„  and 
to  permit  the  debtor  to  select,  or,  upon  his  neglect,  to  select  for  hioi, 
property  to  the  amount  allowed  by  law.  Failing  in  this  duty,  the  officer 
is  liable  to  an  action.     Hutchinson  r.  Whitmore,  431. 

£  ExBUFTiON  or  Gbain  for  Support.  —  Under  a  statute  exempting  from 
execation  grain,  meat,  vegetables,  groceries,  ami  other  provisions  on 
hand  necessary  for  the  support  of  the  debtor  and  his  family  for  one  year, 
ke  is  entitled  only  to  the  grain  necessary  for  food  of  himself  and  family 
for  that  time,  and  is  not  entitled  to  liold  as  exempt  an  amount  of  grain 
sufficient,  in  the  absence  of  other  property,  to  support  him  and  them  for 
a  year.     Otorge  v.  Hunter,  325. 

t.  ExKMPTioN  OF  Farm  Tools,  Who  kot  Entitled  to.  —  A  statute  of  ex- 
emption  is  construed  with  reference  to  the  situation  and  vocation  of  the 
owners  of  property,  and  therefore  a  statute  exempting  from  execution 
certain  implements  of  agriculture  will  not  entitle  a  merchant,  part  of 
whose  stock  in  trade  consists  of  such  implements,  to  hold  them,  or  any 
of  them,  as  exempt  from  execution.     Fila  v.  Stevens,  333. 

4  BxEHFTioxs  —  Farmers.  —  Under  a  statute  exempting  from  sale  on  exe< 
cntion  the  "  tools,  implements,  materials,  stock,  apparatus,  te:im,  vehicle, 
horses,  harness,  or  other  things  to  enable  any  person  to  carry  on  th« 
profession,  trade,  occupation,  or  business  in  which  he  is  wholly  or  prinei- 
pally  engaged,  not  exceeding  in  value  $'250,"  a  yearling  steer,  a  heifer, 
two  spring  calves,  and  a  quantity  of  hay,  oats,  corn,  clover-seed,  and 
oornstalks  belonging  to  a  farmer,  are  exempt  to  the  statutory  amoonk 
from  levy  on  execution  against  him.     Hutchinaon  v.  Whitmore,  431. 

8m  Contraots,  9;  Dbbtok  and  Creditor;  Fraodulent  CoNTETAHoaB,  S| 
JviNtMBNTs,  10;  Mechanics'  Liens,  1;  Beplsvim;  Tboteb,  8. 

EXECUTORS  AND  ADMINISTRATORS. 
8«a  Lboaot,  2:  Mortqagbs.  3,  8-10;  Su&kttship,  11. 

EXEMPTION. 
8m  Oovtbaots,  9;  Execction;  Homestead;  Tsoves,  i, 

EXPERTS. 
Sea  Witnesses,  3-7. 

EXPRESS-MESSENGERS. 
8m  Master  and  Servant,  5;  Railroads,  28L 

EXPULSION. 
See  Railroads,  18. 

FALSE  PRETENSES. 
1.  Cbime  ow,  where  Consummated. —  The  receipt  or  obtaining  of  montyar 
property  obtained  under  false  pretenses   is  the  consummation  of   th* 
offense}  and  if  the  false  pretenses  are  made  in  one  jurisdiction,  bnl  tba 
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property  it  obtained  in  another,  the  prosecntlon  mast  be  instituted  Ib 

the  latter  joriadiction.     Connor  v.  Stale,  120. 

i.   iKUICrMENT    MUST    ALLEGE    WHERE    PkOPEHTT    WAS    ObTAIIIKI).  —  An 

indictment  for  obtaining  money  by  means  of  false  pretenses  which  al* 
leges  that  such  pretenses  were  made  in  a  certain  county,  but  fails  to 
state  where  the  money  was  obtained,  is  insufficient.  Connor  t.  State, 
126. 

t.  Indictment  must  Allege  that  Propbrtt  was  Obtained.  —  An  in* 
dictment  for  obtaining  money  under  false  pretenses,  alleging  that  the 
person  defrauded,  or  his  agent,  was,  by  reason  of  and  in  reliance  upon 
the  alleged  false  pretenses,  induced  to  part  with,  and  did  part  with,  hi» 
ownership  in  such  money,  is  insufficient,  as  not  alleging  that  the  money 
was  "obtained"  by  or  through  such  pretenses.     Connor  v.  State,  126. 

4.  An  Indictment  fob  Obtaining  Monet  by  means  of  false  pretenses,  al- 
leged  to  have  been  made  in  a  certain  county,  but  failing  to  allege  where 
the  money  was  obtained,  and  stating,  in  another  count,  that  the  party 
defrauded,  "then  and  there,"  relying  upon  such  pretenses,  and  believ- 
ing in  their  truth,  was  "  then  and  there  "  induced  to  par£  with,  and  did 
part  with,  his  ownership  in  such  money,  is  insufficient  for  not  alleging 
where  the  money  was  obtained,  or  that  it  was  obtained  in  the  jurisdic- 
tion where  such  pretenses  were  made.     Connor  v.  State,  126. 

i.  An  Indictment  for  Obtaining  Monet  by  means  of  false  pretenses,  »U 
leged  to  have  been  made  in  one  or  two  places,  followed  by  the  use  of  the 
phrase  "then  and  there"  in  charging  the  obtaining  of  the  money,  is  in- 
sufficient and  uncertain  as  to  the  jurisdictional  locality  where  the  money 
was  obtained  and  the  crime  committed.     Connor  v.  State,  126. 

$.  Insufficient  Indictment  not  Cured  bt  Statute.  —  An  indictment  for 
obtaining  money  by  false  pretenses,  which  is  uncertain  and  insufficient 
for  not  alleging  where  the  money  was  obtained,  or  that  it  was  obtained 
in  the  county  where  the  pretenses  were  made,  is  not  cured  by  a  statute 
providing  that  in  all  cases  where  an  indictable  offense  is  perpetrated 
within  the  state,  and  the  same  shall  commence  in  one  county  and  tei^ 
minate  in  another,  the  person  offending  shall  be  liable  to  indictment  ia 
either  county.     Connor  v.  State,  126. 

FALSE  REPRESENTATIONS. 
See  Frauo^  1;  Mortgages,  1;  Norioi,  2;  Scbkttbhxp,  L 

FEES. 
See  CoNTRAOTS,  IflL 

FELONY. 
See  Malicious  PuosBounoi^  1* 

FENCES. 
See  Real  Profsrtt,  t, 

FIGHTINa. 
See  AcrioNs,  I. 

FIRES. 
See  MfiDMscm,  9;  NEGLtoENCB,  1-3;  Railroads,  6;  Bk&Xi 

WAaiHOUSEMKN;    WaTBR  COMPANIES,  3;   WlTHBSaBlll^  fi. 
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FIXTURES. 
GoHDrriosAL  Salc.  —  Whea  a  portable  saw-mill  is  sold  to  the  ownei'  of  an 
undivided  interest  in  a  farm,  with  permission  to  the  vendee  to  take  and 
Qse  the  mill  thereon  and  in  adjacent  townships,  the  vendor  retaining 
the  title  and  right  of  poMeMiou  until  the  mill  is  fully  paid  for,  and  tha 
vendee,  after  making  part  payment,  sets  up  the  mill  on  his  farm,  bricking 
in  and  arching  up  tlie  boiler,  setting  the  engine  in  brick-work  and  bolting 
it  thereto,  roofing  the  engine  and  boiler,  but  leaving  the  mill  and  car- 
riage uncovered,  they  do  not  thereby  become  fixtures  so  as  to  pass  as 
such  to  a  subsequent  purchaser  of  the  farm.  After  a  refusal  to  pay  the 
remainder  of  the  purchase  price,  he  is  liable  in  trover  for  the  miUL 
Landing  Iron  etc  Worla  v.   Walker ,  488. 

FORECLOSURE. 
See  MoBTOAQBs,  3,  6,  7,  8. 

FORFEITURE. 
See  CoNTBACTS,  7;  Mastsb  and  SxBTAirr,  1,  1. 

FORGERY. 
Ihdiothrnt,  What  hxtst  Alleqb.  —  An  indictment  for  uttering,  publishing, 
and  passing  a  false,  forged,  and  counterfeit  order  for  money,  which  fails 
to  allege  any  person,  firm,  corporation,  or  company  to  or  upon  whom 
mch  order  was  uttered  or  passed,  and  fails  to  excuse  this  omisaion  witk 
any  statement  that  the  person  to  or  upon  whom  it  was  uttered  or  paned 
was  to  the  jurors  unknown,  is  fatally  defective.  Ooodsom  T.  StaU,  IM. 
See  Nkgotiablb  Instbumsnts,  4*  6. 

FRANCHISES. 
See  Michanios'  Liens,  2,  4;  Railboads,  44,  40,  47. 

FRAUD. 

L  Negltoent  Ohission  to  Read  Deed  befobb  Sionino  It  kot  Bab  to 
Equitable  Refiev  when.  —  Where  an  aunt,  in  whose  affection  and 
care  for  their  welfare  her  nephews  and  niece  confide,  and  her  attorney, 
whom  they  know  and  respect,  present  to  them  for  execution  a  deed  of 
land,  falsely  reproienting  to  them  that  it  is  an  instrument  simply  em- 
powering her  to  collect  the  rents,  when  in  fact  it  is  a  deed  of  bargain 
and  sale  conveying  the  land  to  her,  and  they,  relying  upon  such  repre- 
sentations, execute  the  deed  without  reading  it,  their  omission  to  read 
the  deed  before  signing  it  will  not  defeat  their  right  to  equitable  relief, 
and  to  have  the  deed  set  aside.  The  law  does  not,  in  such  a  case,  im« 
pute  inexcusable  negligence  to  an  omission  of  vigilance  and  care  which 
is  procured  by  the  fraud  of  the  wrong-doer.     Smith  v.  Smith,  617. 

%  Negotiable  Instbuments.  — Notice  of  Fbaud  in  the  origin  of  a  negotia* 
ble  instrument  is  not  inferable  from  negligence  on  the  part  of  the  holder, 
nor  because  facts  existed  which  ought  to  have  put  him,  as  a  prudent 
man,  on  his  guard.     Breckenridgt  v.  Lewis,  353. 

IL  Tbdsts  —  Claim  of  TRnsTEE  —  Bobden  of  PBoor.  —  When  a  claim  ig 
sought  to  be  established  by  one  holding  a  fiduciary  relation  to  another, 
•^as  attorney  and  client,  — against  the  person  or  estate  which  he  ii 
required  to  protect^  the  burden  of  establishing  the  claim,  both  M  ta  iti 
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faimetu  and  consideration,  is  npon  him  in  whom  the  confidence  fa 
reposed.  He  must  show  fully  and  clearly  that  the  transaction  was  the 
free  and  intelligent  act  of  his  principal,  fully  explained  to  him,  and  this, 
irrespective  of  any  admixture  of  deceit,  imposition,  overreaching,  or 
other  positive  fraud.     Darlingion's  Estate,  776. 

4.  Trusts  Arising  out  of  Confidential  Relations  are  not  confined  to 

any  specific  association  of  the  parties  to  them.  They  extend  to  and  em- 
brace partners  and  copartners,  principal  and  agent,  master  and  servant, 
physician  and  patient,  as  well  as  trustee  and  cestui  que  trust,  guardian 
and  ward,  parent  and  child,  and  husband  aud  wife.  Darlington's  Estate, 
776. 
Bee  Banks,  10,  13;  Oarrtbrs,  6;  Contracts,  4;  Laroent,  2;  Marriaqb 
AMD  Divorob;  Merobr,  2;  MuKioiFAi.  Corporations,  3;  Notiok. 

FRAUDULENT  CONVEYANCES. 
L  Fraudulent  Transfer  of  Encumbered  Property,  Crkditors  Entitlw> 
TO  Recover  only  Value  of  Interest  Transferred.  —  When  personal 
property  pledged  to  secure  the  payment  of  a  valid  debt  is  fraudulently 
transferred  by  the  owner,  his  creditors  are  not,  upon  the  setting  aside 
of  the  transfer,  entitled  to  recover  from  the  fraudulent  transferee  the 
full  value  of  the  property,  but  only  its  value  after  deducting  the  amount 
of  the  debt.  And  however  scandalous  the  fraud  may  be,  a  coart  of 
equity  cannot,  by  way  of  punishment  for  his  participation  in  the  frand, 
award  judgment  against  him  for  a  sum  exceeding  that  value.  Hamilton 
Nat.  Bank  v.  Ualstead,  693. 

5,  Creditors  not  Limited  to  Price  Received  by  Fraudulent  Trans- 

feree WHEN.  —  Where  property  fraudulently  transferred  is  sold  by  the 
fraudulent  transferee  for  less  than  its  value,  the  creditors  of  the  trans- 
ferrer are  not  limited  in  their  recovery  to  the  amount  received  for  the 
property,  but  may  recover  its  full  value  at  the  time  of  the  transfer. 
Hamilton  Nat.  Bank  v.  Hahtead,  693. 

t.  Fraudulent  Conveyance,  Debtor  Procuring,  to  be  Made  to  Anothbb 
Acquires  No  Estate  thereby.  — A  debtor  who,  being  financially  em- 
barrassed, purchases  land,  and,  for  the  purpose  of  hindering  and  delay- 
ing his  creditors,  takes  the  deed  in  the  name  of  another  person,  has  no 
legal  estate  in  the  property  so  conveyed  which  can  be  reached  by  exe- 
ention,  or  which,  on  his  death,  will  descend  to  his  heirs;  and  if,  after 
tile  death  of  snch  debtor,  the  person  to  whom  the  conveyance  was  made 
conveys  the  land  to  a  third  person,  without  consideration,  except  an  oral 
agreement  that  in  case  any  of  the  heirs  of  the  deceased  should  turn  np 
in  distress,  he  will  help  them  to  the  extent  of  one  or  two  hundred  dol- 
lars, such  third  person  is  not  liable  to  the  heirs  of  said  deceased  in  a» 
action  brought  against  him  by  them  for  an  accounting,  and  to  compel 
him  to  pay  to  them  the  value  of  the  land,  less  the  sums  paid  by  him  for 
taxes  and  improvements.     Robertson  v.  Sayre,  627. 

4.  Enforcement  of.  —  When  a  conveyance  is  executed  to  defraud  credi- 
tors, and  is  without  consideration  as  between  the  parties,  the  law  wilt 
not  aid  either  of  them,  but  will  leave  them  where  they  have  put  them- 
selves, without  relief.  If  the  contract  or  conveyance  is  execntory,  it 
will  not  be  enforced,  and  if  executed,  it  will  not  be  relieved  against.  If 
it  has  been  performed  in  part,  it  will  be  given  effect  so  far  as  executed, 
•nd  held  void  so  far  as  it  remains  unexecuted.      WilliamM  r.  Clink,  443. 
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6.  Saie  —  Change  of  Possession.  —  When  there  is  not  such  a  ohange  ol 

possession  as  will  remove  the  presamption  that  the  sale  is  franduleat,  it  it 
still  open  to  the  purchaser  to  show  that  the  sale  was  made  in  good  faith, 
and  without  any  intent  to  defraud  creditors.  Hopkins  v.  Bis/n/p,  480. 
ft.  Sale  —  Temporary  Change  of  Possession  —  Burden  of  Proof.  —  When 
a  son  sells  a  stock  of  goods  to  his  father,  notifying  his  clerk  and  creditors 
of  the  sale,  and  delivering  the  key  of  the  store  to  the  purchaser,  there  is 
in  law  a  sufficient  immediate  delivery;  but  if  the  purcha.^er,  who  is  not 
a  merchant,  does  not  remain  in  the  store,  and  returns  the  key  thereof  to 
the  vendor  a  few  days  after  the  sale,  and  employs  him  to  sell  the  goods, 
so  that,  so  far  as  outward  appearances  are  concerned,  the  son  is  running 
the  business  after  the  sale  the  same  as  before,  there  is  not  such  contin- 
ned  change  of  possession  as  will  remove  a  presumption  that  the  sale  is 
fraudulent;  and  the  burden  of  proof  is  upon  the  purchaser  to  show  that 
it  waa  bona  fide  and  without  intent  to  defraud  creditors.  Hopkitu  r. 
Bisliop,  480. 

7.  Sale  —  Continuitt  of  Change  of  Possession. — When  a  father  purchases 

a  stock  of  goods  from  his  son,  the  purchaser  need  not  remain  in  the  store 
and  personally  manage  the  business,  in  order  to  constitute  such  change 
of  possession  as  will  make  the  sale  valid  against  creditors  of  the  vendor, 
fle  may  employ  an  agent  to  manage  the  business,  but  he  cannot  select 
his  vendor  as  such  agent,  unless  something  is  done  to  give  the  public  to 
understand  that  the  possession  of  the  vendor  is  the  possession  of  the 
purchaser,  and  that  there  has  been  an  open,  visible,  and  substantial 
change  in  the  possession  of  the  goods.     Hopkins  v.  Bishop,  480. 

S.  Sales  —  Change  of  Possession  —  Employment  of  Vendor. — When  a 
son  sells  his  father  a  stock  of  goods,  and  delivers  the  key  of  the  store  te 
him,  there  is  in  law  a  sufficient  immediate  delivery,  and  if  the  purchaser 
afterwards  goes  into  the  store  and  assumes  the  management,  the  mere 
fact  that  he  employs  the  vendor  to  assist  him  in  the  business  or  its  man* 
agemeat  will  not  militate  against  his  actual  and  continued  possession  of 
the  goods.     Hopkins  v.  Bishop,  480. 

9.  Confession  of  Judgment  by  One  Brother  in  favor  of  another,  for  a 
debt  justly  due,  does  not  raise  a  presumption  of  fraud  as  to  other  credi* 
tors.  If  fraud  is  alleged  in  such  case,  it  must  be  clearly  and  distinctly 
proved.  Trivial  circumstances  will  not  be  considered  as  evidence  of  itk 
Kitchen  v.  McOloskeu,  811. 

See  Debtor  and  Creditor,  2;  Mortoaou^  6. 

GARNISHMENT. 
See  Attachment. 

GRANTS. 
See  Watercourses,  2l 

GRAVES. 
See  AcrioNS,  2;  Pleading,  1* 

GROUND-RENT. 
See  Evidence,  12. 

GUARDIAN  AND   WARD. 
See  EifiMXNT  Domain;  Fraud,  4;  Legislatubk,  2,  8;  Bailroaim,  9L 
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HEIRS. 
4m  AonoKS,  2;  Fbaudttlent  Conveyances,  8;  Plbadino,  1,  9;  Surbtt- 

SHIP,  11. 

HIGHWAYS. 

i.  UsK  OF  Street  for  Moving  House  not  Ordinary  Use,  — The  use  of  a 
street  for  the  purpose  of  moving  a  house  is  not  aa  ordinary  and  usual, 
but  an  extraordinary  and  unusual,  use.     Williams  v.  Citizens'  B'y  Co.,  201. 

S.  Liability  of  Township  for  Defkct  Conouuring  with  Extraordinary 
Cause.  — When,  from  extraordinary  causes,  for  the  existence  of  which 
township  officers  are  not  responsible,  and  of  which  they  cannot  be  pre- 
sumed to  have  had  notice,  a  driver  loses  control  of  his  horses,  and  they 
afterward  come  in  contact  with  a  defect  in  the  highway,  the  township 
is  not  liable  for  the  resultant  injury  or  damage.  Schaeffer  v.  Jackson 
Township,  792. 

i.  Liability  of  Township  —  Negligence. — Where  the  proximate  cause 
of  an  injury  on  a  highway  is  the  fright  of  a  horse,  and  that  fright  ia 
not  caused  by  any  defect  in  the  highway,  or  by  any  neglect  of  duty  on 
the  part  of  the  township  officers,  the  township  is  not  liable,  although 
the  injury  is  caused  by  the  frightened  horse  running  into  a  defect  in  the 
highway.     Schaeffer  v.  Jackson  Township,  792. 

4.  Liability  of  Township  for  Negligence.  —  When  the  negligence  of  a 
township  in  allowing  a  highway  to  remain  out  of  repair  concurs  with  an 
extraordinary  outside  cause  in  producing  an  injury,  the  township  ia  not 
liable,  but  the  concurrence  of  an  ordinary  outside  cause  with  such  negli* 
gence  will  not  so  relieve  it.     Schaeffer  v.  Jackson  Townslup,  792. 

I.  To  Render  Township  liable  for  injury  caused  by  defects  in  a  public 
highway,  such  defect  must  have  been  the  sole  efficient  cause  of  the 
injury.     Schaeffer  v.  Jackson  Township,  792. 
See  Boundaries,  1;  Municipal  Corporations,  22,  23;  Strebtb. 

HIRINO. 
See  Master  and  Servant. 

HOMESTEAD. 

L  Homestead  of  Tenant  in  Common,  Co-tenant's  Consent  not  Niots* 
sary  to  Existence  of.  —  A  debtor  occupying  land  as  a  tenant  in  common 
may  have  a  homestead  exemption  therein,  and,  as  against  creditors,  hia 
co-tenant's  consent  to  such  occupancy  is  not  essentiaL  Lewis  r.  WhiUf 
557. 

t.  Homestead  Exemfiion  of  Tenant  in  Common,  Extent  of.  — The  claim 
to  the  homestead  exemption  in  property  held  in  common  is  regulated 
and  bounded  in  extent  and  value,  just  as  in  other  cases.  The  tenant  in 
common  has  no  floating  claim  to  exemption  in  the  entire  estate.  He  is 
protected  in  his  occupancy  of  a  homestead  of  proper  quantity  and  value, 
but  no  further,  and  whatever  interest  he  may  have  in  the  remainder  of 
the  common  property  may  be  seized  and  sold  to  satisfy  the  demands  of 
hia  creditors  in  proper  cases.  Lewis  v.  White,  557. 
See  Insurance,  4. 

HOUSE-MOVING. 
See  Highways;  Injunctions,  L 
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HUSBAND  AND  WIFR 

t.  Dnro  10  Husband  and  Wifb  Jointly.  —  When  a  convej'ance  is  mads 
to  hasband  and  wife  jointly,  a  purchaser  of  the  husband's  interest  takea 
nothing  during  the  life  of  the  wife,  and  not  even  at  her  death,  if  the 
husband  predeceases  her.     Boyerlown  Nat.  Bank  v.  Harlnian,  li>2. 

2.  CoNFLict  OF  Laws  —  Married  Woman's  Bond  and  Moktoaok  Gov- 
ESNKD  B7  THK  Lex  Rei  SiTiB.  —  A  married  woman's  bond  and  niort* 
gage  for  the  purchase  price  of  land  situated  in  one  state,  executed, 
delivered,  and  to  be  performed  in  that  state,  and  upon  which,  according 
to  its  laws,  she  is  liable  notwithstanding  her  coverture,  will  be  construed 
in  the  courts  of  another  state,  so  as  to  secure  to  her  the  advantages  and 
enforce  against  her  the  obligation  of  her  contract,  in  accordance  with 
the  laws  of  the  state  where  it  was  executed  and  delivered.  Baum  r, 
Bh-ehall,  797. 

8m  Fraud,  4;  Insukancb,  4,  7;  Marriage  and  Diyobck;  Mistaks,  4} 
Witnesses,  2,  8. 

IMPEACHMENT. 
See  Trial,  8. 

INCORPORATION. 
See  Municipal  Corporations,  1,  2. 

INDEMNITY. 
See  Joint  Liabilitt. 

INDICTMENT. 
See  Falsi  Pbbtenses,  2-6;  Forqert;  Larcsnt,  I,  H 

INDORSEMENT. 
See  Banks,  2-4;  Negotiable  Instruments,  2,  4,  6,  7. 

INFANTS. 
SmEminbnt  Domain,  I;  Master  and  Servant,  I;  Parent  and  Child^  % 

INHERITANCE. 
See  Fraudulent  Conveyances,  3. 

INJUNCTION. 

L  MoviNO  House  across  Street-railway  Track  Enjoined  when.  —  When 
the  moving  of  a  house  across  the  track  of  an  electric  street-railway  ne- 
cessitates the  stoppage  of  traffic  for  many  hours,  and  the  cutting  or  de- 
struction of  the  wires,  such  moving  may  be  restrained  by  the  courts, 
even  though  the  common  council  of  the  city  has  failed  or  refused  to 
take  any  steps  to  prevent  such  injury  or  destruction.  Williams  v.  Citi' 
tens'  B'y  Co.,  201. 

&  iNJUNcnoN,  Damaqe-i  Allowed  upon  Dissolution  of,  —  Wlieu  an  injnno- 
tion  to  restrain  the  sale  of  land  under  a  trust  deed  is  dissolved,  the  partj 
enjoined  is  entitled  to  the  statutory  damages  allowed  by  the  cod*. 
Burnt  V.  Drey/us,  539. 

See  Actions,  2. 
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INSANE  PERSONS. 
See  Eminent  Domaih. 

INSOLVENCY. 

L  CoKsnTUTiONAL  Law. — Discharge  by  a  Stati  Ck>nBT  of  an  insol* 
▼ent  from  hU  debts  caunot  affect  a  creditor  who  was  a  non-resident 
of  the  state  when  the  insolvency  proceedings  were  begun,  though  be 
was  a  resident  thereof  when  the  debt  was  contracted,  unless  he  proved 
his  claim  in  the  insolvency  court,  or  otherwise  appeared  therein.  Re> 
cause  the  insolvency  court  did  not  have  jurisdiction  over  him,  it  conid 
not  discharge  his  right  of  action  to  recover  his  debt.  PulUn  v.  Hillman, 
MO. 

&  JuDOHENT  Obtained  Pending  PROCEEDiNas  in  Bankbuptot  upon  a 
debt  provable  therein  is  barred  by  the  subsequent  discharge  of  the 
judgment  debtor  in  such  bankruptcy  proceedings.  Loclieimar  t.  Steioart, 
887. 

See  Banks,  6;  JuBisDicrrioN,  1;  Landlobd  and  Tenant. 

INSTRUCTIONS. 
8m  Appeal,  4;  Cabbtebs,  1;  Damages,  7,  10;  Laboent,  2;  Mistaki^   1; 
Negligence,  9,  10;  New  Tbial;  Pebjdbt,  3;  Real  Fbopkbtt,  S; 
Tbial,  6-ia 

INSURANCE. 

L  ENTiBETr  OP.  —  If  insurance  is  effected  upon  real  and  personal  property 
by  a  policy  showing  the  amount  for  which  each  is  insured,  and  that  the 
premium  is  a  gross  sum,  the  contract  is  divisible,  and  the  mortgaging 
of  the  personal  property  without  the  consent  of  the  insurer  cannot  avoid 
the  policy  as  to  the  real  estate.     German  Ina.  Co.  v.  Torht  313. 

%  Use  op  Premises.  —  One  brief  violation  of  the  terms  of  a  policy  of  fir* 
insurance  for  necessary  work  incidental  to  the  preservation  of  the  in< 
inred  property  will  not  be  considered  a  breach  of  a  condition  prescrib* 
ing  the  use  of  the  premises.     Krug  v.  German  etc.  Ina.  Co.,  729. 

%.  Use  of  Pbemises  —  Breach  op  Condition.  —  When  a  policy  of  fire  in- 
■arance  on  a  canning  factory  and  the  goods  therein  provides  that  the 
premises  shall  not  be  used  for  any  other  purpose  than  storage,  the  build- 
ing of  a  fire  in  the  furnace  under  the  engine,  on  the  insured  property, 
for  the  X)urpose  of  emptying  the  boiler  and  pipes  therein,  to  prevent 
their  freezing  during  the  winter,  is  not  such  a  breach  of  the  condition 
as  will  avoid  the  policy  in  case  the  property  is  destroyed  as  the  result 
of  building  such  fire.     Krug  v.  German  etc.  Ina.  Co.,  72Q. 

i.  Insurance.  — Convetancb  op  Homestead  Made  bt  a  Husband  alone, 
and  which  is  therefore  void,  cannot  affect  a  policy  of  insurance.  Ger- 
man Ina.  V.  York,  313. 

i.  Notice  op  Sale  and  Mortgage.  —Notice  of  the  sale  of  the  property  in- 
sured, and  the  assent  of  the  insurer  thereto,  together  with  notice  to  the 
local  agent  of  a  mortgage  taken  to  secure  the  payment  of  a  portion  of 
the  purchase  price,  is  sufficient  to  operate  as  an  assent  on  the  part  of 
the  insurer  to  the  giving  of  the  mortgage,  though  the  policy  of  insurance 
oontains  a  provision  that  if  the  property  shall  be  thereafter  mortgaged 
without  the  consent  of  the  company  being  indorsed  thereon,  it  shall  be- 
eome  null  and  void,  and  that  no  agent  shall  have  power  to  alter  or 
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«Iiang6  tbe  terms  of  the  polioy,  or  make  any  Indorsement  thereon. 
Otrman  Int.  Co.  r.  Tork,  313. 

$,   MaSIMB  iNSCTRANOa —  "PERILS  OW  THK   RiVKR"  WITHIN   TbRMS  OW  PoL- 

lor  or.  — Injury  to  cotton  which  is  wet  by  being  thrown  from  tiie  deck 
into  the  river  by  the  suiMcu  caiceninj/  of  a  steamboat  is  a  peril  of  th» 
river  within  the  meaning  of  a  policy  of  nnrine  insurance,  notwithstand- 
ing the  careening  of  the  boat  may  have  resulted  from  the  negligence  or 
unskillfnlness  of  those  engaged  in  unloading  her.  To  relieve  from  liabil> 
ity  because  of  acts  of  the  master  or  crew,  there  must  be  want  of  good 
faiih  and  honesty  of  purpose.  Crescent  Ins.  Co.  r.  Vickaburg  etc  Packet 
Co.,  537. 
7.  DiscLosu&B  or  Titlb  —  Husband  and  Wifb  —  Evxdbnub  to  Show 
AoBNCT.  —  When  a  policy  of  fire  insurance  provides  that  it  shall  be 
void  if  the  interest  of  the  insured  is  not  truly  stated  therein,  and  it  is 
taken  out  upon  property  of  a  wife  in  the  name  of  her  husband,  without 
notice  to  the  insurer  of  her  ownership,  she  cannot  recover  for  the  looa 
in  her  own  name;  nor  is  evidence  admissible,  in  such  case,  to  show  thai 
the  hasband  was  acting  as  her  agent  when  he  procured  the  insurance, 
in  the  absence  of  an  offer  to  reform  the  polioy  or  to  show  that  the 
insurer  knew  of  the  agency.  Diffenbaugh  v.  UnUm  Firt  Int.  Co.,  805. 
See  AssooiATiOMS. 

INTEREST. 
Tmb  Allowanob  or  Intbrbst  on  an  amount  due  upon  a  eontraot  rests  withia 
the  sound  discretion  of  the  chancellor,  in  Tennessee,  and  the  supreme 
ooorti  on  appeal,  will  not  interfere.     CoU  Mfg,  Go.  t.  CiMur,  898w 
See  Equity,  3. 

INTERMENT. 
See  Plbadino,  !• 

INTERSTATE  COMMEROi 
Iaui  or  LiQVOBS  n  hot  in  thb  Original  Packagbs  when  the  purehaMr- 
retains  the  right  to  examine  the  liquors  in  such  packages  and  to  return 
tiiem  if  not  satisfactory,  because,  under  such  circumstances,  the  sale  can* 
aot  be  completed  until  the  packages  are  broken  and  the  liquors  sampled* 
WtMtuhothr  r.  Soulier,  344. 

See  Salbs. 

INTOXICATING  LIQUORS. 
Sea  Imtkrstatb  Cohmerob;  Nkougbno^  1« 

INVENTORY. 
See  Execution,  1;  Mortoaoes,  8. 

JOINDER. 
See  Pleading,  Si. 

JOINT  LIABILITY. 
Faxtt  Oompellbd  TO  Pat  Damages  roR  Another's  Nboliob»o»  Bntttu^ 
TO  Indemnity.  —  A  person  who,  without  fault  on  his  own  part,  has  been 
oompelled,  by  a  judgment  of  a  court  having  jurisdiction,  to  pay  damage* 
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occasioned  by  the  negligence  of  another  Is  entitled  to  indemnity  from 
the  latter,  whether  contractual  relations  exist  between  them  or  not;  and 
the  right  to  such  indemnity  does  not  depend  upon  the  fact  that  the 
wrong-doer  owed  to  the  party  charged  with  the  liability  a  special  or  par« 
ticular  duty  not  to  be  negligent.  Oceanic  Steam  Nov.  Co.  ▼.  Compania 
Transatlantlca  Espaflola,  685. 

See  JaoaMBN'TS,  2;  Libel,  2, 

JUDGES. 

1.    DlSQUALmCATION  —  WHAT    DDKS    NOT    DISQUALIFY. — It   Is  not   %  Hm- 

qualification  ptrse  to  try  an  indictment  for  perjury  that  the  presiding 
judge  is  the  same  who  presided  at  the  trial  in  which  the  alleged  per- 
jury was  committed,  and  also  at  the  trial  of  another  witness  for  perjury, 
who  testified  in  the  first  case.  Nor  does  any  disqualification  result  from 
the  fact  that  such  judge  is  convinced  of  the  guilt  of  the  accused  from 
facts  coming  to  his  knowledge  during  the  course  of  the  previous  trials. 
Hejlm  V.  State,  147. 
■2.  Disqualifications  —  What  does  not  DiSQUALrrr.  —  A  judge  is  not 
per  86  disqualified  to  preside  on  the  trial  of  an  indictment  for  perjury 
because  he  is  convinced  of  the  guilt  of  the  accused,  and  has  privately 
and  unofficially  advised  the  prisoner's  counsel  to  induce  bis  client  to 
plead  guilty.     Hejlin  v.  State,  147. 

JUDGMENTS. 

1.  Judgment  for  Damages  for  Negligence,  how  Far  Conclusivk  ik 
Action  to  Recover  Amount  Paid  Pursuant  thereto.  — In  an  action 
brought  to  recover  tlie  amount  which  the  plaintiff  has  been  compelled  by 
the  judgment  of  a  court  having  jurisdiction  to  pay  for  the  alleged  negli- 
gence  of  the  defendant,  the  judgment  in  the  first  action  is  proof,  in  tha 
second  action,  of  the  liability,  and  the  amount  thereof,  of  the  defendant 
in  the  first  action  to  the  plaintiff  therein,  where  notice  of  that  action 
and  an  opportunity  to  defend  it  were  given  to  the  wrong-doer,  but  it  ia 
not  conclusive  evidence  of  the  liability  of  the  defendant  in  the  second 
action  to  the  defendant  in  the  first  action.  Such  liability  must  be  es- 
tablished by  evidence  outside  of  the  record  in  the  first  action.  Oceanic 
Steam  Nav.  Co.  v.  Compania  Transatlantica  Espaflola,  685. 

S.  Judgment  against  One  of  Several  Joint  Debtors,  when  not  Bab  to 
Action  against  the  Otheus.  —  The  common-law  rule  that  a  judgment 
against  one  of  several  joint  debtors  is  a  bar  to  an  action  against  the 
others  rests  upon  the  idea  of  an  election  by  the  creditor  to  take  such  a 
judgment,  in  which  case  the  extinguishment  of  his  cause  of  action  by 
the  recovery  of  the  judgment  is  presumed  to  have  been  intended  by  him; 
but  this  rule  has  no  application  to  a  case  in  which,  without  the  consent 
and  in  spite  of  the  opposition  of  the  creditor,  a  judgment  against  all  the 
joint  debtors  is  vacated  by  the  court  as  to  one  of  them,  who  is  let  in  to 
oontest  liis  liability.  In  such  a  case,  the  debtor  let  in  to  answer  cannot 
set  up  the  judgment  against  the  other  debtors  as  a  bar,  and  it  is  error 
to  dismiss  the  complaint  on  the  ground  that  the  debt  has  been  merged 
in  the  judgment.     Ihckemann  v.  Young,  655. 

3.  Judgment  Lien,  Action  to  have  Superiority  of,  Declared,  MAnrxAnr* 
ABLE.  — One  who  hohis  a  judgment  which  ia  a  lien  upon  real  estate  may 
maintain  an  action  to  have  his  lien  declared  superior  to  a  olaim  asserted 
to  be  superior  to  it.     McAfee  v.  ReynolcU,  194. 
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4.  JOPOMENT  LlEIf  NOT  EXFORCEABLB  A7TKK  ITS  ExPIBATIOir  PeKDIHO  SriT- 

—  The  lien  of  a  judgment  which  expires  pending  suit  cannot  be  enforced 
against  an  inferior  lien,  although  the  suit  was  commenced  before  it  ex> 
pired.     McAfee  v.  Rtynolda,  194. 

6.  Lapsk  of  Time  between  Bbinoino  Suit  and  Decision  cannot  J>bf«at 
Action.  —  The  lapse  of  time  between  the  bringing  of  a  suit  and  the  ren- 
dering  of  a  decision  cannot  operate  to  defeat  the  plaintiff's  canse  of  ao« 
tion,  where  he  has  been  guilty  of  no  laches  in  its  proseoation.  MeAftt- 
T.  ReynolU,  194. 

6.  Lie::?  uf  Judgment  not  Atfected  bt  Lapsi  or  Timb  during  Which 

Creditob*s  Hands  Tied.  — The  time  during  which  the  hands  of  a  judg*^ 
ment  creditor  are  tied  by  a  statutory  provision  restraining  proceeding* 
to  enforce  the  judgment  for  the  period  of  one  year  after  the  death  of  th» 
debtor  cannot  be  considered  in  computing  the  time  during  which  the  Ilea 
of  the  judgment  continues  in  force.     McAfee  t.  Reynolds,  194. 

7.  Lien  of  Judgment  Fixed  by  Statute  cannot  be  Fbolonqed  btCourt» 

—  The  lien  of  a  judgment  which  is  created  and  limited  by  statute  can-^ 
not  be  prolonged  by  the  courts  beyond  the  period  fixed  by  the  legisla* 
ture.     McAfee  v.  Reynolds,  194. 

8.  Saxisfaction  of  Judgment,  Entbt  of.  Equivalent  to  Payment  when. 

—  Where  a  judgment  creditor  buys  at  his  own  sale,  his  entry  of  satis* 
faction  of  the  judgment  is  equivalent  to  payment  in  money.  Boot  r, 
Morgan,  237. 

9.  Levy,  how  Far  Satisfaction  of  Judgment. — A  levy  ispriTno/ode  a 

satisfaction  of  the  judgment  to  the  extent  of  the  value  of  the  property 
lovled  upon.     Boos  v,  Morgan,  237. 

10.  Judgment  EIxtinguished  by  Sale  when.  — The  sale  of  land  under  exe- 
cution and  the  payment  of  the  bid,  when  it  is  sufficieut  to  satisiy  the 
amount  due,  extinguish  the  judgment.     Boon  v.  Morgan,  237. 

11.  Judgment  not  Void  cannot  be  Vacated  by  Same  Court  at  Subsb> 
QUENT  Term.  —  Unless  a  judgment  is  void,  it  cauuot,  at  a  subsequent 
term,  be  vacated  or  reversed  by  the  court  that  rendered  it  For  raer» 
irregularities  or  errors  of  law,  the  appellate  court  alone  can  reverse  or 
annul  a  judgment  after  the  term  at  which  it  ia  rendered.  Alabama  etc 
R'y  Go.  V.  Balding,  541. 

ISi  Motion  to  Vacate  Judgment,  Errors  not  Considered  upon.  —  Upon 
a  motion  to  vacate  a  judgment  made  at  a  subsequent  term,  the  sufficienoy 
of  the  declaration  on  a  demurrer,  or  of  the  return  of  the  summons  on  its 
face,  and  the  action  of  the  court  in  allowing  a  judgment  of  default  to  be 
let  aside,  the  sheriff's  return  to  be  amended,  and  judgment  by  default 
to  be  again  taken,  and  a  writ  of  inquiry  to  be  then  immediately  executed 
and  followed  by  judgment  final,  will  not  be  considered,  since  all  these 
matters  involve  a  question  of  error  or  not,  and  not  of  jarisdiotion.  Ala- 
bama etc.  Ry  Co.  v.  Bolding,  541. 

18.  Judgment  in  Equitable  Ejeciment  is  Conclusive  not  only  as  te 
the  title  of  the  land  in  suit,  but  it  has  all  the  conclusiveness  of  a  decree 
in  chancery  as  to  every  other  matter  litigated  in  that  action.  0emta<»- 
Americaa  Till;  etc.  Co.  v.  Shaltcrost,  761. 

See  Agency,  2;  Appeal,  7;  Courts,  2;  Debtor  and  Creditor,  2;  Equitt, 
4;  Evidence,  12,  13;  Fraudulent  Convbya>;cks,  1,  9;  Insolvenoi, 
8;  Judicial  Salbs^  1,  6,  6)  LnoTATioiis  ow  Amioxa,  1,  8}  PBOooii 
SosBB  Faciab. 
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JUDICIAL  NOTICE. 
See  Evidence,  1,  2. 

JUDICIAL  SALEa 
1.  JaDOMBNT  Crbditob  Butinq  at  his  Own  Salb  wot  Bona  Fidb  Pea. 

0HA9BR.  —  A  judgment  creditor  who  purchases  at  his  own  sale  is  charge- 
a1)le  with  notice  of  all  irregularities,  for  he  is  not  a  honajide  purchaser. 
Booa  V.  Morgan,  237. 
S>  Computation  ok  Time  within  Which  Redemption  can  bk  Made.  — 
In  computing  the  time  within  which  redemption  from  a  sherifif's  sale 
can  be  made,  the  day  of  the  sale  must  be  excluded.    Backer  v.  Pyne,  231. 

5.  Shkriff's  Sale  Merely  Ibkegctlar  not  Collaterally  ArrACKABLK.  — 

A  sheriff's  sale  which  is  merely  irregular  cannot  be  attacked  collaterally. 
Boos  V,  Morgan,  237. 
4  Sheriff's  Salb —  Land  Betaimbd  by  Debtor  to  bb  Sold  before  That 
Aliened.  — Land  subject  to  the  lien  of  a  judgment  must  be  sold  in  the 
inverse  order  of  its  alienation,  commencing  with  that  remaining  in  the 
judgment  debtor,  and  going  next  to  that  last  sold  by  him,  and  one  who 
has  purchased  land  from  the  judgment  debtor  while  it  was  subject  to 
the  lien  of  the  judgment  may,  by  a  timely  and  appropriate  application 
to  a  court  of  equity,  compel  the  sheriff  to  first  sell  the  land  remaining 
in  the  hands  of  the  debtor  and  the  lands  sold  by  him  in  the  inverse 
order  of  their  sale.    Boos  v,  Morgan,  237. 

6.  Sale  on   Satisfied  Jddqment  Void.  —  A  sheriff's  sale  upon  •  satisfied 

judgment  is  void.    Boo*  ▼.  Morgan,  237. 

JURISDICTION. 
L  Insolvency.  — Jurisdiction  or  a  Statk  Court  to  Dischabob  a  Citizkn 

OF  THB  StATB   from   HIS  ObLIOATION  TO  A  CiTIZEN  OF  ANOTHER  StATJ^ 

when  the  latter  has  not  in  any  way  submitted  himself  or  his  claim  to 
■ach  court,  cannot  exist,  though  the  contract  was  made  and  was  to  b« 
performed  in  the  state  in  which  the  debtor  resides,  and  the  obligee  waa 
also  a  citizen  of  the  state  when  the  obligation  was  contracted.  PvUm  ▼. 
Hillman,  340. 

1.  Conflict  of  Laws.  —  Choses  nr  Acnox  have  no  »tu»,  and  follow  th* 
person  of  the  creditor,  and  cannot  be  discharged  by  a  conrt  which  has  no 
jurisdiction  over  his  person;  and  it  cannot  have  such  jurisdiction,  nnles% 
at  the  beginning  of  the  proceedings,  process  could  have  been  swved  oa 
him  within  the  state.     Pullen  v.  HiUman,  340. 

8m  EguiTY,  1,  6;  False  Pretenses,  1,  2,  4-6;  Insolvency,  1;  Judombhi^ 
12;  Rape,  2;  Specific  Perforuancb^  2, 

JURY  AND  JURORS. 
See  Appeal,  4;  Trial. 

JUSTICE  OP  THE  PEACE. 
See  Malicious  Prosbcution,  13. 

LACHES. 
See  Estoppel;  JuDOMSMra^  $, 
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LANDLORD  AND  TENANT. 

L  Iksolvbnct  —  Leases.  —  An  Assignee  in  Insolvency  may  elect  to  aeoept 
A  lease  in  favor  of  the  insolvent,  bat,  in  the  absence  of  such  election,  he  has 
DO  estate  in  the  leased  property.  Be  may  be  required,  within  a  reason- 
able time,  at  the  instance  of  the  insolvent,  to  elect  whether  or  not  he 
will  accept  the  estate  as  les-^ee.     Rodick  v.  Bunker,  364. 

SL  Insolvenct  —  Leases.  —  A  Discharge  in  instdvency  does  not  relieve  a  les- 
see from  the  i)ayinent  of  rent  accruing  subsequently  to  the  assignment,  in 
the  absence  of  statutory  provision  to  that  effect.    Rodick  t.  Bunker,  364. 

LARCENY. 

L  Ihdictmenx  —  EviDBNCB  OJ  Retokn  in  Ofbn  Court.  — It  ia  essential  to 
the  validity  of  an  indictment  that  the  records  of  the  court  show  affirm* 
atively,  that  it  was  returned  or  filed  in  open  court.  The  bare  title  of  • 
case,  accompanied  only  by  the  technical  name  of  a  crime  appearing  in 
the  minutes  of  a  court,  is  not  sufficient  evidence  to  show  that  an  indict- 
ment  was  so  filed  or  returned,  and  when  the  presentment  and  tiling  of 
an  indictment  is  supported  by  snch  evidence  alone,  it  may  be  defeated 
by  plea  in  abatement.     Ooodson  v.  State,  135. 

%,  Larcknt  involves  felonions  intent,  and  fraud  or  seoretiveness  in  its  effeo* 
tuation.  Therefore,  an  instruction  that  larceny  is  ordinarily  the  taking 
and  removing,  by  trespass,  of  personal  property  which  the  trespasser 
knows  belongs  to  another,  with  intent  to  deprive  him  of  his  property,  is 
rightfully  refused.     Lnnsford  v.  Dietrich,  79. 

&  Larosnt  by  Falsb  Personation  —  Indiotmbnt,  when  iNsurFiciBNT.  — 
An  indictment  for  larceny  in  procuring  property  by  falsely  personating 
another,  which  fails  to  allege  that  the  property  fraudulently  obtained  was 
intended  by  the  party  from  whom  it  was  obtained  to  be  delivered  to  tho 
party  alleged  to  have  been  falsely  personated,  and  which  alto  fails  to 
allege  that  the  property  was  received  by  the  defendant  with  intent  to 
eonvert  it  to  his  own  use,  is  fatally  defective.     Ooodaon  r.  Btate^  136. 

LAW  OF  PLACE. 
See  Conflict  or  Laws;  Contracts,  %  3,  6. 

LEASE. 
See  Landlord  and  Tbhant;  Railroads,  44,  49,  47. 

LEGACY. 
1.  Wills.  —  A  Legacy  is  Subject  to  an  Eqititablb  Libn  ok  Right  ot 

Sbt-off  in  favor  of  the  estate  of  the  testator  for  all  debts  owing  from  the 
legatee  to  the  testator  at  the  time  of  the  latter'd  death,  and  such  lien  or 
right  of  set-off  is  paramount  to  any  lien  or  right  which  can  be  acquired 
by  any  assignee  or  creditor  of  the  legatee.  Irvine  v.  Palmer,  89."i. 
t.  Executors  and  Legatees.  — If  a  Legatee  is  Indebted  to  the  Testa- 
tok,  the  executor  may  retain  the  legacy  either  in  part  or  full  payment  ol 
the  debt,  by  way  of  set-offl     Irvine  v.  Palmer,  893. 

See  Mortgages,  8-10;  Parent  and  Child,  1;  Trusts.  L 

LEGISLATURE. 
L  Police  Power  of  State.  Delegation  of,  to  Municipal  Cokfosation^ 
—Although  the  police  power  primarily  inheres  in  the  state,  the  legislatuv 
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may  delegate  a  large  tneasnre  of  it  to  manieipal  oorporatloiM;  and  ttte 
power  thus  delegated  may  be  conferred  in  express  terms,  or  it  may  be 
inferred  from  the  mere  fact  of  the  creation  of  the  corporation.  Craw- 
fordavUU  v.  Braden,  214. 

t.  Constitutional  Law  — Powkb  of  Legislatcrk  to  Authobizk  GuAm- 
DIAK  TO  Convey  Wahp's  Lands.  — The  legislature  hag  power  to  confer 
apon  guardians  the  authority  to  convey  to  a  railroad  company  the  riglit 
of  way  over  the  lands  of  their  wards.  The  power  resides  in  it,  as  parens 
palrice,  to  prescribe  such  rules  and  regulations  as  may  be  proper  for  the 
management,  superintendence,  and  disposition  of  the  property  of  per- 
sons under  disability.     Louisville  etc.  H'y  Co.  v.  Blythe,  599. 

&  Enactment  of  Law  Aothorizinq  Guardian  to  Convby  Ward's  Land 
NOT  EXERCI3K  OF  JUDICIAL  FowER.  —  The  enactment  of  laws  anchor- 
izing  guardians  to  convey  the  lands  of  their  wards  is  not  the  exercise  of 
judicial  power  by  the  legislature.  Nor  are  such  laws  unconstitutional 
because  the}'  do  not  provide  for  notice  to  the  ward  whose  land  ia  oon* 
Teyed.     Louisville  etc.  R'y  Go.  v.  Blythe,  599. 

See  Aoknowlgdgubnt,  15,  16;  Elections,  1;  Judombntb,  7}  Mvnioipai* 
CoBFORATiONS,  9;  Railboaos,  1;  Statutxs. 

LETTERS. 
See  Libel,  6;  Malicious  Pboseoution,  7i  Wills,  l-A 

LEVY. 
See  Execution;  Judombnts,  0. 

LIBEL. 

L  Publication  of  False  Protest  by  Notary  Public. — The  protest,  bj 
a  notary  public,  of  a  draft  for  non-acceptance,  before  due  presentment 
for  payment,  is  unauthorized,  and  its  publication  is  a  libel,  for  which  the 
notary  is  liable  in  an  action  by  the  acceptor,  who  alleges  that  the  pro- 
test and  its  publication  were  falsely,  fraudulently,  and  maliciously  made^ 
and  calculated  to  injure  him  in  bis  credit  and  business.  May  y.  Jowttt 
164. 

8.  Banks — Liability  for  Malicious  Protest  of  Draft  by  Notaby  Pit» 
Lia  —  A  bank  is  not  generally  liable  for  the  negligence  or  misconduot  ol 
a  notary  public  employed  by  it  to  protest  negotiable  paper  in  hia  official 
capacity.  To  render  the  bank  liable  as  a  joint  tort-feasor  with  a  notarj 
public  for  negligently  and  maliciously  procuring  the  latter  to  make  a 
false  protest  of  a  draft,  the  malice  of  the  bank  in  the  transaction  mnal 
be  specially  alleged  and  proved.     May  v.  Jones,  154. 

Z,  Publication  of,  Complete  when.  —  Where  a  person,  to  whom  a  ebdai 
is  presented  by  atcorueys  in  behalf  of  their  client,  in  replying,  exceeds 
his  privilege  by  sending  to  the  attorneys  a  letter  containing  defamatory 
statements  concerning  the  client,  the  publication  is  complete  when  the 
libelous  letter  is  received  and  read  by  the  attorneys.  Alabama  etc  B'f 
Co.  V.  Brooks,  528. 

4  Qualified  Privilege  of  Person  Applied  to  for  Information.  — 
A  person  to  whom  application  is  made  for  information  may,  within  the 
limits  thereof,  write  or  speak  words  which,  under  other  circumstances, 
would  subject  him  to  a  suit  for  libel  or  slander,  but  the  scope  of  the  de- 
iamatory  matter  must  not  exceed  the  exigency  of  the  occasion.  And  be 
oannot  take  lioease  from  the  occasion  to  gratify  his  malice,  or  to  state  ae 
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facts  libelous  matter  which  he  does  not  believe  to  be  true.  Alabama  eU% 
R'y  Co.  V.  Brooks,  528. 

A.  Malicb,  Burden  or  Proof  or,  on  PLAiNxirr,  when  Communioatiov 
Paivileobd.  — In  aa  action  for  libel,  if  the  commaaioation  wa«  prir- 
ileged,  the  burden  of  proving  malice  is  upon  the  plaintiff,  who  must  oSm 
some  evidence  of  its  existence  beyond  the  mere  falsity  of  the  ohargo. 
Alabama  etc.  R'y  Co.  v.  Brooks,  528. 

t.  Motive  for  Maki.sq  Libelous  Statement  Question  fob  Jdrt.  — In  aa 
action  of  libel  for  writing  a  letter  containing  libelous  statements,  the 
question  whether  the  writer  believed  the  truth  of  the  statements  is  for  the 
jury,  and  his  assertion  is  not  conclusive  of  what  the  motive  was.  Ala* 
bama  etc.  R'y  Go.  v.  Brooka,  528. 

%  Bailroad  Company  Liable  fob  its  Superintendent's  Act  a  Wkit- 
INQ  WHEN.  —  A  railroad  company  is  liable  for  a  libelous  letter  written 
by  its  superintendent  in  aaswer  to  a  claim  for  damages  presented  to 
the  company,  where  the  writing  of  such  letter  is  within  (he  scope  of 
hi*  authority.     Alabama  etc  R'y  Co.  v.  Brooka,  628. 

LICENSE. 
See  Municipal  Corporations,  12. 

LIENS. 
1.  Lien  Kept  Alite  where  Equity  Requires  It.  —  A  lien  will  be  kept 

alive  where  equity  requires  it,  and  the  parties  intended  that  it  should 

not  be  extinguished.     Backer  v.  Pyne,  231. 
i.  Volunteer,  One  Who  Advances  Money  to  Pay  off  Liens  h  not.  — A 

person  who,  in  order  to  protect  his  own  interest,  advances  money  to  pay 

off  liens,  is  not  a  volunteer.     Backer  v.  Pyne,  231. 
See  Banks,  5;  Chattel  Mortgages;  Co-tenancy;  Debtor  and  Creditor; 

Equity,  4;  Judgments,  3,  4-7;  Judicial  Sales,  6;  Legacy,  1}  Mb> 

CHANica'  Liens;  Mortgages,  1,  6,  7,  9,  10;  Suretyship,  i. 

LIMITATIONS  OP  ACTIONS. 

1.  Judgments.  —  If  an  Action  is  Brought  in  One  State  upon  a  judgment 
rendered  in  another,  tlie  statute  of  limitations  of  the  former  state  must 
control.     Rice  v.  Moore,  318. 

8.  Judgments.  — The  Revivor  of  a  Judgment  in  the  state  in  which  it  was 
rendered,  without  personal  service  on  the  defendant  or  the  entry  of  his 
appearance,  cannot  prevent  the  operation  against  such  judgment  of  the 
statute  of  limitations  of  another  state,  in  which  the  defendant  resided  at 
the  time  of  such  revivor,  and  in  which  an  action  is  thereafter  attempted 
to  be  maintained  against  him.  The  running  of  such  statute  must  bo 
computed  from  the  original  entry  of  the  judgment,  if,  during  all  the  time 
thereafter,  the  defendant  was  personally  present  within  the  state  in 
which  he  is  sued  upon  the  judgment.     Rice  v.  Moore,  318. 

S.  Banks  and  Banking  —  General  Deposit  —  Demand.  —  When  a  deposit 
in  bank  is  general,  with  nothing  fixing  any  time  or  terms  for  its  repay- 
ment, the  statute  of  limitations  does  not  commence  to  run  in  favor  of 
the  bank  until  after  demand  'and  refusal  to  pay,  provided  they  occur 
within  a  reasonable  time,  and  before  the  right  to  demand  the  deposit  has 
become  stale.     Munnerlyn  v.  Awjusta  Sav.  Bank,  159. 

See  Judgments,  5,  7;  Negotiable  iNSTRUMENxa,  4;  Plkadino,  7* 
AM.  St.  Rkp..  Vol.  XXX.— 61 
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UVE-STOOK. 
See  Raiuiojips,  26-30,  33;  Bsai.  Propestt,  1,  % 

MAGISTRATES. 
See  Malicious  PROSEcnTioN,  2,  16. 16L 

MAINTENANCK 
See  Nkgotiaslb  Instbum£nt3,  8. 

MALICE. 
See  Libel,  1,  2,  4,  6;  Malicious  Prosbcutiok,  8-6,  8,  14-17. 

MALICIOUS  PROSECUTION. 

L  The  fact  that  the  complaint  against  defendant  charged  no  legal  offense 
does  not  constitute  any  defense  to  an  action  for  malicious  prosecution,  if 
such  complaint  was  an  effort  to  charge  a  felony,  and  the  accused  wat 
arrested  and  tried  in  the  same  manner  he  would  have  been  if  a  strictly 
legal  proceeding  had  been  instituted.     Finn  v.  Frink,  348. 

2.  TuK  Making  of  a  Cobrkct  Statement  to  the  Maqistrate  who  issned 
the  warrant  of  arrest  will  not  relieve  the  prosecutor  from  liability,  if, 
after  making  such  statement,  he  verified  a  complaint  charging  a  crimi* 
nal  offense.     Lumford  v.  Dietrich,  79. 

5.  Malice  does  not  necessarily  consist  of  a  desire  to  injure  the  accused.    Any 

other  motive  than  a  bona  fide  purpose  to  bring  him  to  punishment  as  a 
violator  of  the  criminal  law,  or  associated  with  such  purpose,  is  mali- 
cione.  Whatever  is  done  willfully  and  purposely,  whether  the  motive 
be  to  injure  the  accused,  to  gain  some  advantage  to  the  prosecutor,  or 
through  wantonness  or  recklessness,  if  it  be  at  the  same  time  wrong 
and  unlawful,  within  the  knowledge  of  the  actor,  ie,  in  legal  contempla- 
tion, maliciously  done.  Lunxford  v.  Dielnch,  79. 
4.  Malice  mat  be  Inferred  from  Absence  of  Probable  Cause.  Lun»- 
ford  V.  Dietrich,  79. 

6.  The  Burden  of  Proof  Rests  upon  Plaintiff  in  an  action  for  malicious 

prosecution,  to  show  that  the  prosecution  of  which  he  complained  was 
both  malicious  and  without  probable  cause.     Luns/ord  t.  Deitrich,  79. 

6.  The  Burden  of  Proof  of  Probable  Cause  must  be  assumed  by  the 

defendant,  if  the  plaintiff  was  tried  and  acquitted  of  the  offense  charged. 
Lunsford  v.  Dietrich,  79. 

7.  Evidence.  —  In  an  action  for  malicious  prosecution  for  blackmail  in  send* 

ing  a  letter  to  the  defendant,  threatening  him,  as  a  physician,  with  an 
action  for  malpractice  while  treating  the  plaintiff,  the  defendant  is  not 
entitled,  as  evidence  of  probable  cause,  to  introduce  testimony  tending 
to  prove  that  his  treatment  of  the  plaintiff  was  professionally  correct 
and  skillful.     Finn  v.  Frink,  348. 

8.  Evidence  of  the  Anxiety  of  the  Prosecutob  to  have  the  plaintiff  ar* 

rested,  and  his  efforts  to  procure  or  aid  such  arrest,  is  material,  as  tend* 
ing  to  establish  malice.     Lum/ord  ▼.  Dietrich,  79. 

9.  Probable  Cause  is  a  reasonable  ground  of  suspicion,  supported  by  oir< 

cnmstances  sufficiently  strong  in  themselves  to  warrant  a  cautions  maa 
in  believing  that  the  person  accused  is  guilty  of  the  offense  charged. 
Luns/ord  v.  Dietrich,  79. 

10.  Probablb  Causb  cannot  be  established  merely  by  proving  that  the 
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prosecation  was  andertaken  from  pablio  motives.     Lunsford  v.  Dietrich, 
79. 

11.  Probablk  Cause.  —  Belief  in  thb  Guilt  of  aw  Accused  is  an  essen* 
tial  element  of  probable  cause,  and  if  sach  belief  is  not  generated  in  the 
mind  of  the  prosecutor,  it  is  not  material  that  the  known  facts  and  cir> 
cuinstances  were  such  as  might  have  generated  it  in  the  mind  of  a  pra« 
dent  and  cautious  man.     Luw/ord  v.  Dietrich,  79. 

12.  Probable  Cause.  —  .Meke  Suspicion  or  Belief,  however  honestly  or 
intensely  entertained,  unless  supported  by  facts  known  to  the  prose* 
cutor  which  would  justify  a  reasonable  and  cautious  man  in  believing 
the  accused  to  be  guilty,  cannot  constitute  probable  cause.  Ltinn/ord 
Dietridi,  79. 

13.  Probable  Cause.  —  Counsel  and  Adticb  of  a  Trial  Justicb  in 
favor  of  the  institution  of  a  criminal  prosecution,  given  upon  a  full  and 
fair  statement  of  the  facts  by  the  complainant,  cannot  exonerate  him 
from  responsibility  as  would  the  advice  of  a  counselor  of  law  under  the 
same  circumstances.     Finn  v.  Frink,  348. 

14.  Inference  of  Malice  cannot  be  drawn,  in  an  action  for  malicious 
prosecution,  from  mere  want  of  probable  cause,  when  other  circum- 
stances disclose  an  entire  absence  of  malice.  Madison  v.  Pennsylvania 
R.  R.  Co.,  756. 

15.  Infkrence  of  Malice  from  Want  of  Probable  Cause  —  Bcrdbm  of 
Proof.  —  Evidence  by  a  plaintiff  in  malicious  prosecution  of  his  arrest, 
and  of  his  subsequent  discharge  by  a  mag  strate,  raises  a  presiumption 
of  want  of  probable  cause,  from  which  an  inference  of  malice  may  be 
drawn.  The  burden  is  then  on  the  defendant  to  disprove  malice,  unless 
its  absence  is  disclosed  by  the  farther  evidence  offered  by  the  plaintiff^ 
Mnaiwn  v.  Pennsylvania  R.  R.  Co.,  756. 

16.  Want  of  Malice.  —  Defendant  in  an  action  for  malicioas  prosecation 
is  not  liable  when  the  inference  of  malice  drawn  from  the  presumption 
of  want  of  probable  cause,  arising  from  the  discharge  of  the  plaintifiF 
by  a  magistrate,  is  disproved  by  plaintiff's  evidence  showing  an  entire 
absence  of  malice.     Madison  v.  Pennsylvania  R.  R.  Co.,  756. 

17.  Want  of  Malice.  —  Plaintiff  in  malicious  prosecution  is  not  entitled  to 
recover  when  his  own  evidence  shows  that  his  arrest  was  caused  by  the 
police  alone,  and  for  the  purpose  of  discovering  the  perpetrators  of  » 
series  of  crimes  against  the  defendant,  thus  showing  an  entire  want  of 
malice  on  the  part  of  the  latter.  Madison  r.  Pennsylvania  B.  R.  Co., 
750. 

MALPRACTICK 
See  Malicious  Prosscutiox,  7. 

MANDAMUS. 
Btatk  Officer  Personally  Liable  for  Costs  iw.  —  Where  judgment  goes 
agamst  a  state  otiicer  in  a  proceeding  against  him  by  mandamus,  he  is 
personally  liable  for  costs,  like  any  other  litigant;  but  if  such  costs  were 
properly  incurred,  he  has  a  claim  against  the  state  for  reimbursement. 
State  V.  Stone,  5(31. 

MANDATORY. 
See  Statutes,  2. 

MANDATUM. 
See  Banks,  10. 
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MANUFACTURING  COMPANIEaL 
See  Watsrcoubsks,  5. 

MARKETS. 
See  Corporations,  6,  6. 

MARRIAGK 
See  Deviss,  2,  3;  Seduction,  1. 

MARRIAGE  AND  DIVORCE. 
Aktinuftial  Contract  Procured  by  Fraud  Set  Asidi  when.  —  Whra 
an  intended  husband,  by  misrepresentation,  deception,  and  nndae  ad* 
vantage,  fraudulently  induces  his  intended  wife  to  execute  an  antenup* 
tial  contract,  she  may,  after  the  marriage,  and  before  his  death,  have 
such  contract  set  aside;  and  she  has  the  right  to  prove  his  miscondaot 
after  marriage,  for  the  purpose  of  showing  that  her  aot  in  bringing  ths 
suit  was  not  premature.     Lamb  v.  Lamb,  227. 

MARRIED  WOMEN. 
See  Husband  and  Witb. 

MASTER  AND  SERVANT 
1.  Pakent  and  Child.  —  Contract  Signed  by  a  Minor  and  hr  Fathei^ 

respecting  wages  to  be  earned  by  her,  is,  in  law,  the  contract  of  the  father, 
and  therefore  cannot  be  avoided  or  disaffirmed  by  her.  Hence,  if  snch 
contract  stipulates  that  the  wages  shall  be  paid  to  her,  but  that  if  she 
leaves  the  employment  without  first  giving  two  weeks*  notice,  or  fails  to 
work  faithfully  during  the  period  of  two  weeks  after  giving  notice  of 
the  intention  to  leave,  then  that  a  sum  specified  shall  be  forfeited  to  her 
employer  as  liquidated  damages,  and  may  be  deducted  from  wages  due, 
such  stipulation  is  valid  and  enforceable.  Tennessee  Mfg.  Co.  v.  JameM, 
865. 

S.  Damages.  — The  Right  or  an  Employer  to  Deduct  a  Sum  Specified 
AS  Liquidated  Damages  from  the  wages  of  an  employee,  who  leaves  the 
service  without  first  giving  previous  notice  of  his  intention  to  do  so,  as 
stipulated  in  a  contract  of  employment,  cannot  be  defeated  by  the  em< 
ployee  returning  on  the  next  day  after  quitting  work,  and  offering  to 
work  out  her  notice.     Tennessee  Mfg.  Co.  v.  James,  865. 

I.  Damages,  Contract  for  Liquidated,  when  Sustainable.  —  A  sudden 
breaking  off  of  a  contract  for  services  by  either  party  involves  snch  dif< 
ficulties  concerning  the  actual  loss  as  renders  a  reasonable  agreement 
for  stipulated  damages  appropriate  and  valid.  Therefore,  if  a  contract 
for  services  stipulates  that  if  the  employee  shall  leave  the  service  with* 
out  giving  two  weeks'  previous  notice  of  his  intention  so  to  do,  he  shall 
forfeit  a  specified  sum,  which  may  be  deducted  from  wages  due  him, 
such  stipulation  is  valid,  especially  if  the  circumstances  and  nature  of 
the  employment  are  such  that  it  will  be  difQcnlt  to  calculate  with  any 
certainty  the  actual  loss  resulting  from  abandoning  the  employment 
without  previous  notice.     Tennessee  Mfg.  Co.  v.  James,  865. 

4.  Monthly  Hiring.  —  If  one  is  employed  to  be  paid  by  the  month  a  desig* 
nated  price,  this  constitutes  an  entire  contract  by  the  month,  which  the 
employer  cannot  terminate  at  will,  and  under  which  he  is  liable  for  a 
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month's  wages  If  he  discharges  his  employee  without  cause  before  the 
expiration  of  the  month.  Mots  v.  Decatur  Land  etc  Co.,  56. 
(L  Mastbr  not  Liablk  fob  Act  of  Servant  not  Enqaoed  about  Master's 
Business.  — A  master  is  not  liable  for  the  wrongful  act  of  his  servant, 
unless  such  act  was  done  by  the  servant  while  he  was  engaged  about  his 
master's  business.  Where,  therefore,  a  baggage-master  on  a  railway 
train,  at  the  solicitation  of  the  express-messenger,  leaves  his  own  com- 
partment and  goes  into  that  of  the  express-messenger,  and  while  there 
■o  terrifies  a  boy  who  is  riding  in  that  part  of  the  car  that  he  jumps  from 
the  ear  while  it  is  running  at  a  high  rate  of  speed,  and  is  killed,  the 
railway  company  is  not  liable  for  the  wrongful  act  of  the  baggage>mas- 
ter,  unless  it  was  done  while  he  was  about  the  company's  business  and  in 
the  performance  of  some  duty  with  respect  to  the  boy.  Louisville  etc 
R'y  Co.  V.  Douglass,  582. 

8.  Master's  Liability  for  Servant's  Communicating  a  Contagious  Dis- 

EASB.  —  A  railway  corporation  is  not  liable  to  one  contracting  small-pox 
from  its  ticket  agent  when  visiting  its  office  for  the  purpose  of  purchasing 
a  ticket,  if  the  corporation  had  no  knowledge  that  its  agent  was  afflicted. 
The  negligent  or  accidental  act  of  the  agent  in  imparting  the  contagions 
disease  to  the  purchaser  of  the  ticket  was  not  within  the  scope  of  his 
employment,  so  as  to  charge  his  principal.  Long  v.  Chicago  etc.  R,  B, 
Co.,  271. 

7.  Risks  of  Emplotment.  — When  a  servant,  suspecting  a  danger  not  ne- 
cessarily incident  to  his  employment,  complains  thereof  to  his  master, 
who  assures  him  that  he  is  in  no  danger,  he  has  a  right  to  rely  upon 
that  assurance;  and  if  he  is  subsequently  injured  by  the  danger  com- 
plained of,  he  cannot  be  deemed  to  be  guilty  of  contributory  negligence. 
Wagner  v.  Jayne  Chemical  Co.,  745. 

S.  Risk  of  Employment  —  Negligence,  when  Question  of  Fact.  — 
When,  in  an  action  to  recover  for  injuries  sustained  by  inhaling  fumes 
of  nitric  acid,  the  proof  shows  that  plaintiff  was  employed  as  an  out- 
side common  laborer,  but  was  ordered  by  his  employer  to  do  inside 
work  in  connection  with  a  manufacturing  process  in  which  nitric  acid 
was  nsed,  evolving  poisonous  fumes,  of  which  defendant  had  knowledge 
and  had  warned  other  workmen,  but  the  evidence  is  conflicting  as  to 
whether  or  not  plaintiff's  injury  could  have  been  caused  by  such  fumes, 
and  as  to  wliether  or  not  he  knew  or  had  been  warned  that  they  were 
dangerous,  the  question  of  negligence,  both  on  the  part  of  plaintiff  and 
defendant,  should  be  submitted  to  the  jury  for  determination.  Wag- 
ner V.  Jayne  Cliemical  Co.,  745. 

9.  Employer  will  be  Presumed  to  be  Familiar  with  Dangers,  latent 

as  well  as  patent,  ordinarily  accompanying  the  business  in  which  he  is 
engaged.      Wagner  v.  Jayne  Chemical  Co.,  745. 

10.  Duty  of  Master  to  Provide  for  and  Warn  Servant.  —  An  em- 
ployer is  bound  to  exercise  reasonable  precaution  against  injury  to  his 
employees,  while  in  his  service  and  obeying  his  orders.  He  must  pro- 
vide suitable  instruments  and  means  with  which  to  carry  on  the  busi- 
ness which  he  sets  them  to  do,  and  must  warn  them  of  all  dangers  to 
which  they  will  be  exposed  in  the  course  of  their  employment,  except 
those  which  the  employee  may  be  deemed  to  have  foreseen  as  neces- 
sarily incidental  to  his  employment,  or  which  may  be  open  and  obvious 
to  a  person  of  his  experience  and  understanding,  or  such  as  the  employev 
cannot  be  deemed  to  have  foreseen.     Wagner  v.  Jayne  C/iemical  Co.,  7iS. 
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11.  Risks  or  Emflotment — Fuhbs  or  Nitric  Aoid. — There  Is  nothing 
in  the  employment  of  a  common  laborer  that  presupposes  any  scientifio 
knowledge  of  the  property  of  acida,  or  that  poisonous  fumes  are  likelj 
to  be  evolved  in  a  manufacturing  process  in  which  nitric  acid  is  used, 
although  such  fumes  are  perceptible  to  the  senses.  Hence  it  is  not  pre* 
Buined  that  such  laborer  eitlier  possesses  or  professes  such  knowledge, 
and  without  some  such  previous  knowledge,  the  danger  from  exposure 
to  such  fumes  is  not  open  and  obvious,  and  such  laborer  cannot  b« 
deemed  to  have  assumed  such  risk,  unknown  to  him,  though  naturally 
and  reasonably  incident  to  his  employment.  Wagner  T.  Jaynt  Chemicai 
Co.,  746. 

12.  Risks  Assumed  bt  Servant.  —  An  employee  will  be  deemed  to  have 
assumed  all  risks  naturally  and  reasonably  incident  to  his  employment, 
and  to  have  notice  of  all  risks  which,  to  a  person  of  bis  experience  and 
nnderstanding,  are,  or  ought  to  be,  open  and  obvious.  Wagner  ▼.  Jaym 
Chemical  Co.,  745. 

8ee  Bailments,  4,  6;  Evidence,  6,  7;  Fraud,  4;  Libel,  7;  Negligencb,  1« 
10;  Railroads,  6,  8,  14,  20-25,  31,  38;  Telegraphs,  5. 

MECHANICS'  LIENS. 

I.  Mechanics'  Liens  cannot,  as  a  General  Rulb,  bb  Enforced  aoathst 
PROPERTy  NOT  SuBjEcr  TO  Sale  UNDER  EXECUTION;  but  if  property 
belongs  to  a  corporation  having  power  by  its  voluntary  act  to  create  • 
lien  thereon,  whereby  it  may  be  subjected  to  seizure  and  sale,  it  may 
also  be  subject  to  a  mechanic's  lien.  Badger  Lumber  Co.  v.  Marion 
Water  Supply  etc.  Co.,  306. 

t.  The  Fact  that  PROPERnr  is  upon  or  within  a  Public  Street  does  not 
prevent  a  mecliaiiic's  lien  from  attaching  in  favor  of  a  contractor  who 
furnished  it,  if  it  is  rightfully  there  under  a  franchise  granted  by  the 
municipal  authorities.  Badger  Lumber  Co.  v.  Marion  Water  Supply  etc 
Co.,  .301. 

8.  For  What  Appurtenances  may  be  Enforced.  — Poles  planted  in  ths 
public  streets  by  an  electric-light  corporation,  and  connected  with  its 
electric-light  plant,  machinery,  and  power-house  situate  upon  its  real 
estate,  are  appurtenant  to  such  plant  and  realty,  and  entitle  the  persoa 
who  supplied  them  to  a  lien  thereon,  under  a  statute  granting  a  lien 
to  any  person  furnishing  materials  for  erecting,  altering,  or  repairing 
any  building,  or  an  appurtenance  of  any  building,  upon  the  whole  piece 
or  tract  of  land,  the  building,  and  appurtenances.  Badger  Lumber  etc 
Co.  v.  Marion  Water  Supply  etc,  Co.,  301. 

4b  Mechanics' Liens  against  Property  of  Quasi  Public  Corporations.  — 
The  property  of  an  electric-light  corporation,  having  a  franchise  from  a 
city  to  occupy  its  streets  in  the  transmission  of  light  to  its  inhabitants, 
is  subject  to  a  mechanic's  lien  under  a  statute  granting  such  lien  to  any 
mechanic  or  other  person  who  shall,  under  contract  with  the  owner  of 
any  tract  of  land,  perform  labor  or  furnish  material  for  erecting,  alter* 
ing,  or  repairing  any  building  or  appurtenance  to  any  building,  or  any 
erection  or  improvement.  Badger  Lumber  Co.  v.  Marion  Water  Supplp 
Sto.  Co.,  306. 

MENTAL  ANGUISH. 
See  Damaobs,  6;  Neqliokncb,  4;  TBLBaRAPHs,  8,  9. 
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MERGER. 

1.  DocTRiiTB  or,  WOT  Appltcablk  AaAiNST  PBRSOif  Patino  Debt  fob 
Which  Hb  is  not  Liable.  —  Tbe  technical  doctrine  of  merger  can< 
not  be  applied  against  a  person  not  liable  for  a  debt,  who  pays  it  off  to 
protect  property  acquired  from  the  person  primarily  liable.  Booa  v. 
Morgan,  237. 

li  Not  Prevented,  where  Fraud  or  Wrono  would  Result.  —  Merger  is 
never  prevented  when  fraud  or  wrong  would  result  if  it  were  defeated. 
If  a  legal  rule  secures  justice,  equity  does  nothing  to  defeat  its  opera* 
tion,  but  gives  it  complete  and  efifective  force.    Boos  v.  Morgan,  231, 
See  Judgments,  2. 

MISNOMER. 
See  Process,  2. 

MISTAKE. 

L  Reformation  of  Contract,  Degree  of  Proof  Necessahy  ih  Acttion  fob. 
—In  an  action  to  reform  a  written  contract  on  the  ground  that,  owing 
to  a  mistake,  it  fails  to  express  the  agreement  which  the  parties  to  it 
actually  made,  it  is  incumbent  upon  the  party  alleging  the  mistake  to 
elearly  establish  it  by  satisfactory  proofs,  but  he  is  not  bound  to  estab- 
lish the  mistake  beyond  a  reasonable  doubt.  It  is  not,  therefore,  error, 
in  an  action  upon  a  contract,  in  which  the  answer  sets  up  a  mistake,  and 
asks  for  a  reformation  thereof,  for  the  court  to  refuse  to  charge  the  jury 
"that  the  burden  of  proof  is  on  the  defendant  to  satisfy  the  jury,  be- 
yond a  reasonable  doubt,  that  there  was  a  mutual  mistake  in  this  case.  ** 
Southard  v.  Curley,  642. 

&  Mistake  of  Law  —  Equitable  Relief.  — When  parties,  with  knowledge 
of  the  facts,  and  without  any  inequiia'de  incidents,  have  made  an  agree. 
ment  as  they  intended  it  should  be,  and  the  writing  expresses  the  trans, 
action  as  it  was  understood  and  designed  to  be  made,  equity  will  not 
allow  a  defense,  or  grant  a  reformation  or  rescission,  although  one  of  the 
parties  may  have  mistaken  or  misconceived  its  legal  meaning,  scope,  or 
effect.      Renard  v.  Clink,  458. 

%,  Mistake  of  Law  —  Equitable  Relief.  —  When  a  person  is  ignorant  or 
mistaken  with  respect  to  his  own  antecedent  and  existing  legal  rights, 
interests,  or  estates,  and  enters  into  some  transaction,  the  legal  scope 
and  operation  of  which  he  correctly  apprehends  and  understands,  for  the 
purpose  of  affecting  such  assumed  rights,  interests,  or  estates,  equity 
will  grant  relief,  defensive  or  affirmative,  treating  the  mistake  as  anaio. 
gous  to,  if  not  identical  with,  a  mistake  of  fact.     Renard  v.  CUiik,  45S. 

4i  Deeds  —  Rekormatiom  of,  for  Mistake  —  Evidemce  Insufficikst  to 
Justify.  — When  a  wife's  name  is  mentioned  in  the  recitals  of  a  deed  as 
a  party  thereto,  but  she  is  neither  named  nor  referred  to  in  the  granting 
or  operative  clauses  of  the  deed,  where  the  name  of  her  husband  alona 
appears,  and  the  proof  shows  that  the  party  drawing  the  deed  was  in- 
structed  to  make  it  to  the  husband  and  wife  jointly,  but  a  mortgage  of 
the  same  date  recites  that  the  husband  is  the  sole  owner  of  the  land,  the 
evidence  is  not  sufficiently  clear  and  certain  to  reform  the  deed  on  the 
ground  that  the  name  of  the  wife  was  omitted  therefrom  by  mistake,  and 
that  it  was  intended  to  convey  the  land  to  the  husband  and  wife  jointly. 
Boyertoum  NaL  Bank,  v.  Hartman,  759. 
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ft.  Desds — Rbfokmatioii  of,  fob  Mistake.  —  Evidbncb  Sufficibnt  to 
Rbform  a  Deed  on  the  ground  of  mistake  must  be  clear,  precise,  and 
indubitable,  and  of  such  weight  and  directness  as  to  establish  the  facts 
alleged  beyond  a  reasonable  doubt.  Boyertovon  Nat.  Bank  t.  Harlmanf 
759. 

See  Elections,  6. 

MONUMENTS. 
See  Plbacinq,  1. 

MORTGAGES. 

1.    SUBROQATION,  DOOTRINB  OF,  APPLICABLE,  THOUGH  RiGHTS  OP  ThIRD  PeB< 

SONS  Intervene,  when.  —  Where  a  mortgagee,  induced  by  the  fraud* 
nlent  representations  of  the  mortgagor  that  his  mortgage  would  thereby 
become  the  senior  lien,  pays  money  to  remove  prior  liens  on  the  prop* 
erty,  he  is  entitled  to  be  subrogated  to  the  rights  of  the  holders  of  such- 
prior  liens,  as  against  a  person  whose  lien  is  prior  to  the  lien  of  the 
mortgage,  but  junior  to  the  liens  satisfied.     Backer  v.  Pyne,  231. 

f.  Assignment  of — Rights  of  Assignee. — The  assignee  of  a  mortgage 
and  accompanying  negotiable  note,  transferred  before  maturity  and  for 
a  valuable  consideration,  takes  the  securities  free  of  any  equities  existing 
between  the  original  parties  of  which  he  bad  no  notice.  Williama  ▼. 
Keyes,  438. 

8.  Payment  of  Assigned  Mortgage.  —  When  a  mortgagee  assigns  the 
mortgage  and  a  negotiable  note  secured  thereby,  before  maturity,  and 
for  a  valuable  consideration,  and  the  mortgagor,  without  knowledge  of 
such  assignment,  pays  the  mortgage  debt  to  the  administrator  of  the 
original  mortgagee  without  requiring  the  production  of  the  note  and 
mortgage,  such  payment  is  no  defense  to  foreclosure  of  the  mortgage  by 
the  assignee.      Williams  v.  Keyes,  438. 

4.  Payment  of  Assigned  Mortgage  —  Construction  of  Statute.  —  A 
statute  reciting  that  "the  recording  of  an  assignment  of  a  mortgage 
shall  not,  of  itself,  be  deemed  notice  of  such  assignment  to  the  mort« 
gagor,  so  as  to  invalidate  any  payment  made  by  him  to  the  mortgagee," 
does  not  authorize  the  mortgagor  to  pay  the  mortgage  to  one  not  the 
holder  of  the  negotiable  note  secured  thereby,  but  it  only  means  that 
the  mortgagor  shall  not  be  required  to  search  the  record  before  making 
payment  to  the  one  prima  facie  entitled  to  receive  it,  who,  in  case  the 
mortgage  is  accompanied  by  a  negotiable  note,  is  the  holder  thereof. 
Williams  v.  Keyes,  438. 

6.  Mortoaqb  to  Defraud  Creditors  —  Right  of  Mortgagor  to  Dispotb 

Validity  of.  — In  an  action  by  a  mortgagee  to  enforce  a  mortgage,  the 
mortgagor  may  successfully  dispute  its  validity  by  showing  that  it  was 
given  without  any  consideration,  and  for  the  purpose  of  defrauding  his 
creditors.  Williams  v.  Clink,  443. 
0.  Mortgage. — A  Tender  of  the  Full  Amount  due  upon  a  mortgage 
discharges  the  mortgage  lien,  if  the  tender  is  refused  without  adequate 
excuse.     Renard  v.  Clink,  458. 

7.  Mortgages  —  Tender  as  Discharge  of.  —  When  an  attempted  foreclos* 

ore  of  a  mortgage  at  law  has  proved  ineffectual  because  an  assignment 
of  the  mortgage  was  not  of  record  at  the  time  of  such  attempted  fore* 
closure,  a  subsequent  tender  of  the  amount  due  upon  the  mortgage,  ex« 
elusive  of  the  costs  of  such  foreclosure  proceeding,  is  not  sufficient  t« 


Index.  969 

discharge  the  lien  of  the  mortgage,  and  the  mortgagee,  after  offering  to 
apply  the  money  tendered  upon  the  mortgage  debt,  and  having  this  offer 
refused,  may  maintain  a  bill  in  equity  to  foreclose  the  mortgage.  Renard 
T.  Clink,  458. 

8.  ExEcaTORS  AND   Administrators — Appoiktment    or  MoRxaAaoR  as 

Executor  is  not  Payment  of  Mortoaqb.  —  When  a  mortgagor  ia 
appointed  executor  of  the  will  of  his  mortgagee,  and  inventories  the  re- 
corded mortgage  as  part  of  the  assets  of  the  estate,  without  mentioning 
the  mortgage  note,  which  is  produced  in  court  and  treated  as  assets  dur- 
ing  the  administration,  his  appoiutineut  as  executor  will  not  operate  to 
discharge  the  mortgage  and  note,  but  they  become  assets  of  the  estate, 
and  may  be  legally  assigned  to  a  legatee  under  an  order  of  final  distribu« 
tion.  Such  legatee  may  then  maintain  a  bill  to  foreclose  the  mortgage, 
although,  prior  to  its  assignment  or  distribution,  and  to  the  final  discharge 
of  the  executor,  he  had  represented  the  mortgaged  laud  to  be  unencum* 
bered,  and  had  sold  it  to  a  third  person,  received  the  purchase-money, 
and  executed  a  warranty  deed.  In  such  case  the  purchase-money  re- 
ceived by  the  executor  will  be  applied  to  the  payment  of  the  mortgage 
debt,  and  the  balance  due  on  such  debt  will  be  declared  a  lien  on  the 
land  in  favor  of  such  legatee;  and  as  the  purchaser  from  the  executor 
has  a  complete  remedy  at  law  upon  his  warranty  of  title,  the  fact  that 
he  has  absconded,  leaving  no  property,  affords  no  ground  for  equitable 
relief  against  such  legatee.     Crow  v.  Conant,  427. 

9.  Executors  and  Administrators  —  Appointment   op  Mortqaqor   as 

Executor  does  not  Affect  Equitt  of  Redemption. — When  a  mort- 
gagor is  appointed  executor  of  the  will  of  his  mortgagee,  and  accepts  the 
trust,  the  mortgage  debt  is  not  thereby  discharged  as  a  lien  against  the 
land,  and  it  thereby  becomes  an  asset  of  the  estate,  but  the  equity  of 
redemption  does  not  thereby  become  such  an  asset,  and  if  the  mortgage 
debt  is  assigned  to  a  legatee  on  final  distribution,  the  latter  does  not 
acquire  any  interest  in  money  thereafter  received  by  the  executor  upon 
his  sale  of  such  equity  of  redemption.     Crow  v.  Conant,  427. 

10.  Executors  and  Administrators  —  Appointment  of  Debtor  as  Pat- 
KENT.  — The  equitable  rule  that  if  a  debtor  is  appointed  executor  of  the 
will  of  his  creditor,  and  accepts  the  trust,  the  debt  is  presumed  to  have 
been  paid,  and  is  treated  as  assets  in  the  hands  of  the  executor  for  the 
payment  of  debts  and  legacies,  does  not  operate  to  discharge  a  lien  by 
which  such  debt  ia  secured.     Crow  v.  Conant,  427. 

11.  Conflict  of  Laws  —  Place  of  Performance. — When  a  bond  and 
mortgage  for  the  purchase  of  real  estate  in  one  state  are  executed  in 
another  state,  but  show  upon  their  face  that  they  are  to  be  performed  in 
the  state  where  the  land  is  situated,  their  validity,  nature,  obligation, 
and  interpretation  must  be  governed  by  the  laws  of  the  latter  state,  al- 

*     though  brought  in  question  in  some  other  state.     Baum  v.  Btrchall,  797. 

{{ee  Chattel  Mortoaqes;  Equitj-,  6;  Evidence,  12;  Husband  and  Wif^ 

2;  Idsdrancb,  1,  5;  Mistake,  4;  Surettsuip,  7;  Usury. 

MULTIFARIOUSNESS. 
See  Pleading,  10. 

MUNiaPAL  CORPORATIONS. 
L  SPKoiTtc  Enumeration  of  Corporate  Powers  in  Statute,  ErrKCTOF.  — 
When,  in  a  general  statute  for  the  incorporation  of  cities,  there  ia  a  specific 
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enameration  of  certain  powers  which  would  belong  to  the  corporation, 
without  specific  enameration,  the  specific  statute  is  to  be  regarded,  not 
as  the  source  of  the  power,  but  as  a  mere  declaration  of  a  pre-existing 
power,  or  of  a  power  inherent  in  the  very  nature  of  a  municipal  corpora* 
tion,  and  essential  to  enable  it  to  accomplish  the  end  for  which  it  is 
created.  And  the  enumeration  of  powers,  including  a  portion  of  those 
usually  implied,  does  not  necessarily  operate  as  a  limitation  of  corporate 
powers,  excluding  those  not  enumerated.     Crawfonlsvillev.  Braden,  214. 

2L  Mpnicipal  Corporation  has  No  AurHORrrr  to  Decxus  Legal  Contro- 
versies. —  The  act  for  the  incorporation  of  cities  does  not  vest  in  the 
common  council  of  cities  the  power  to  determine  legal  controversies  con- 
cerning personal  or  property  rights,  but  the  decision  of  such  controversies 
must  be  made  by  judicial  tribunals,  and  to  them  an  injured  party  has 
a  right  to  appeal  for  a  vindication  of  bis  rights.  WtUiams  v.  Citizena* 
R'y  Co.,  201. 

S.  Discretion  of  Municipal  Cokporations  not  Subject  to  Judicial  Coi»- 
TROL. — The  discretion  of  municipal  corporations,  within  the  sphere  of 
their  powers,  is  not  subject  to  judicial  control,  except  in  cases  where 
fraud  is  shown,  or  where  the  power  or  discretion  is  being  grossly  abused, 
to  the  oppression  of  the  citizen.     Orawfordimlle  v.  Braden,  214. 

4.  Light  to  Private  Consumers,  Municipality  may  Furnish.  — A  mu- 

nicipal corporation  may  establish  and  maintain  works  for  lighting  its 
streets,  and  may  at  the  same  time  furnish  the  light  to  the  inhabitants, 
to  light  their  residences  and  places  of  business.  Crawfordsville  v.  Braden^ 
214. 

5.  Power  to  Light  Cmr  Implies  Power  to  Select  Means  of  Doino  so. 

—  The  power  to  light  the  streets  and  public  places  of  a  city  carries  with 
it  incidentally  the  further  power  to  procure  or  furnish  whatever  is  ne- 
cessary for  the  production  and  dissemination  of  the  light.  Crawfords' 
ville  V,  Braden,  214. 

S,  Power  to  Light  Streets  of  City,  Implied  and  Inherent  Municipal 
Power.  — The  power  to  light  the  streets  and  public  places  of  a  city  is 
one  of  the  implied  and  inherent  powers  of  the  municipality,  necessary  to 
properly  protect  the  lives  and  property  of  its  inhabitants,  and  as  a  check 
on  immorality.     Crawfordsville  v.  Braden,  214. 

7.  Dogs  Running  at  Large,  City  Ordinance  may  Authorize  Killing 
OF,  WITHOUT  Notice.  —  A  municipal  corporation  may,  in  the  exercise  of 
the  police  power,  provide  by  ordinance  tint  uninnzzled  dogs  running  at 
large  shall  be  killed.  Such  ordinance  doas  not  violate  the  coustitotional 
rights  of  the  owners,  although  their  property  is  destroyed  without  no- 
tice to  them.     Julienne  v.  Mayor,  526. 

8i  "  Running  at  Large,"  Meaning  of.  —  A  dog  found  in  a  street  of  a  city, 
unmuzzled,  and  unaccompanied  by  its  owner,  is  deemed  to  be  "  running 
at  large,"  within  the  meaning  of  a  city  ordinance  authorizing  the  killing 
of  dogs  so  found,  and  may  be  lawfully  killed  by  a  police-oflScer,  although 
it  has  just  escaped  from  coutiuement,  and  the  owner  is  in  pursuit  of  it. 
Julienne  v.  Mayor,  526. 

9.  Power  of  Municipal  Corporation  to  Preserve  Health  and  Safety  of 
ITS  Inhabitants.  — The  legislature,  by  the  act  authorizing  the  organiza- 
tion of  a  municipal  corporation,  expressly  delegates  to  the  municipality 
the  power  to  preserve  the  health,  safety,  and  property  of  it3  inhabi- 
tants.    OravqfordsviUt  V.  Braden,  214. 


Index.  971 

Ml    OORPOKATB  FcKCTIOirS,  EXKRCISB  OF,  CAN  BE  QPESTIONBD  BY  StATE  ONLY 

WHBK.  —  Where  there  ia  an  assumption  of  corporate  rights  and  func« 
tions,  and  an  exercise  of  such  rights  and  fonctiona  under  claim  and  color 
of  law,  only  the  state  can  question  the  validity  of  the  assumption  and 
exercise  of  such  functions  and  rights,  and  an  individual  canuot  success- 
fully  assail  them  in  a  collateral  proceeding.  Williams  v.  Citizens'  Ky 
Co.,  201. 

11.  Resolution  or  Ordinance,  Citt  may  Employ  Either,  when.  — Where 
%  city  council  has  power  to  act  in  a  given  case,  and  its  charter  does  not 
prescribe  the  manner  of  action,  it  may  accomplish  its  object  by  resola* 
tion  as  well  as  by  ordinance.     Craw/ordnville  v.  Braden,  214. 

12.  Right  to  UaH  Street  cannot  be  Destroyed  or  Impaired  when.  — 

Where  a  right  to  use  a  street  is  acquired  pursuant  to  a  statute  and 
under  a  license  from  the  municipality,  it  is  in  the  nature  of  a  contract 
right,  and  the  municipality  itself  cannot  destroy  nor  materially  impair 
it;  and  the  courts  must  decide  all  controversies  in  which  such  rights  are 
involved.      Williams  v.  Cilizenf'  R'y  Co.,  201. 

13.  Assessment  on  Abutting  Property  for  Sweeping  Street  is  hot 
Tax.  —  An  assessment  jaade  against  the  owners  ot°  property  abutting  on 
streets  required  to  be  swept  and  sprinkled,  for  the  purpose  of  paying  the 
expense  of  such  sweeping  and  sprinkling,  is  not  a  tax,  but  a  local  assess* 
ment,  and  a  statute  authorizing  such  an  assessment  does  not  violate  a 
constitutional  provision  requiring  an  equal  and  uniform  rate  of  taxation. 
Reinken  v.  Fuekring,  247. 

14.  Police  Power,  Local  Assessments  for  Sweeping  Streets  Proper 
Exercise  of.  —  Since  the  public  in  general  has  an  interest  in  keeping  the 
streets  free  from  filth,  a  city  may,  in  exercising  the  police  power  con- 
ferred upon  it  by  the  state,  order  them  swept;  and  as  the  abutting  prop- 
erty owner  derives  a  benefit  from  such  sweeping  not  enjoyed  by  the 
general  public,  he  may  be  required  by  assessment  to  pay  the  expense  of 
such  sweeping;  and  such  an  assessment  does  not  amount  to  a  taking  of 
private  property  without  compunsatiou  and  without  due  process  of  law. 
Reinken  v.  Fuehring,  247. 

Ifi.  Estoppel.  —  The  doctrine  of  estoppel  has  been  extended  to  municipal 
corporations  as  to  matters  within  the  scope  of  their  powers  and  the 
powers  of  their  officers,  so  as  to  bind  them  by  their  own  acts  and  ac- 
quiescence, and  the  acts  and  acquiescence  of  their  officers,  whenever  aa 
estoppel  would  exist  in  the  case  of  a  natural  person.  Hutddnson  etc 
R.  R.  Co.  V.  Commissioners,  273. 

18.  A  Municipal  Corporation  Leaving  Unguarded,  in  the  night-time, 
and  without  danger-signals,  an  excavation  extending  upon  or  near  to  a 
cross-walk  in  a  public  street  is  guilty  of  gross  carelessness.  Olathe  v. 
Mizee,  308. 

17.  Neqlioence  —  CoNCCRRENT  AND  CONTRIBUTORY.  — If  a  woman,  walking 
in  the  night-time  on  a  cross-walk  in  a  public  street  is  caused  to  step  to  one 
side  to  avoid  collision  with  persons  approaching  from  the  opposite  direc- 
tion, and  is  injured  by  falling  into  an  unguarded  excavation  by  the  side  of 
the  walk,  the  municipality,  through  whose  negligence  the  excavation  waa 
thus  leftunguariled,  cannot  avoid  liability  on  the  ground  that  the  injury 
partly  resulted  from  the  negligence  of  the  persons  thus  approaching,  nor 
on  the  ground  that  the  plaintifif  was  guilty  of  contributory  negligence  in 
Stepping  aside  from  the  walk.  The  divergence  from  the  cross-walk  is 
not  ordinarily  evidence  of  want  of  care.     Olatfie  v.  i/tzee,  308. 
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18.  Deoreb  of  Care  over  Streets  Imposed  itpox.  —  Ordinary  care  over  ite 
streets  is  the  measure  of  diligence  imposed  npon  a  municipal  corpora* 
tion.  It  is  not  an  insurer  against  injury  to  persons  using  its  streets. 
NeabiU  v.  Oreenville,  521. 

19.  Defects  in  Street  Obstruction  —  Municipality  Bound  to  Take  No- 
tice OF  Such  as  Ordinary  Care  will  Discover.  —  Where  an  obstruc- 
tion in  a  street  is  created  by  a  city  itself,  or  is  permitted  to  be  erected 
by  another,  the  city  must  take  notice  of  such  defects  in  the  obstruction 
as  ordinary  care  will  discover.     Neahitt  v.  Oreenville,  621. 

20.  Street,  Structure  in,  must  be  Made  and  Kept  Reasonably  Safe. 
—  A  structure  in  a  public  street  must  be  erected  in  such  a  manner  and 
with  such  materials  as  to  be  reasonably  safe,  and  must  be  kept  in  a  safe 
condition.  It  is  as  much  the  duty  of  the  city  to  make  proper  repaira 
from  time  to  time  as  to  make  the  structure  safe  originally.  Neabitt  r. 
Oreenville,  521. 

21.  Municipality  Chargeable  with  Common  Enowledoe,  Same  as  Nat« 
URAL  Person.  —  A  municipal  corporation  is  liable  for  injury  resulting 
from  its  defective  structures,  when,  by  reasonable  diligence,  it  might 
have  acquired  knowledge  of  the  defect.  Th^  common  knowledge  of  man* 
kind  as  to  the  action  of  the  elements,  and  the  like,  is  to  be  attributed  to 
municipalities,  just  as  to  natural  persons.     Neabitt  v.  Oreoiville,  521. 

22.  Damages  for  Change  in  Grade  of  Street.  —  A  property  owner  who 
has  built  a  house  upon  his  lot  in  conformity  with  the  existing  physical 
grade  of  an  old  and  open  highway  can  recover  damages  from  a  city  for 
depreciation  in  the  value  of  the  property,  caused  by  changing  the  exist* 
ing  physical  elevation  of  the  highway  in  front  of  the  lot  to  conform  to  a 
plan  or  regulation  legally  confirmed  after  the  building  of  the  honse,  such 
plan  being  the  first  regulation  of  grade,  and  differing  from  the  existing 
physical  elevation  of  the  old  highway  in  front  of  the  lot.  O'Brien  T. 
Philadelphia,  832. 

23.  Liability  of.  —  When  a  public  officer,  in  the  line  of  his  duties,  does 
a  public  work  within  a  town,  for  the  public  benefit  or  use,  the  town,  ia 
the  absence  of  any  direction  to  him,  is  not  liable  for  his  misconduct  in 
such  work,  though  it  appointed  him,  and  is  obliged  to  pay  the  costs  of 
the  work,  and  therefore  a  town  is  not  answerable  to  one  whose  property 
was  taken  and  used  in  the  construction  of  a  highway  by  a  highway  sur- 
veyor, charged  with  the  duty  of  opening  and  keeping  in  repair  all  public 
highways,  and  who  is  appointed  and  paid  by  the  town.  Ooddard  v. 
Harpsioell,  373. 

24.  Unconstitutional  Statute  —  Liabilitt  foe  Acts  under,  —  A  city 
acting  under  authority  of  a  statute  afterwards  declared  unconstitutional 
is  responsible  for  all  damages  sustained  by  its  acts,  but  an  officer  or  agent 
of  a  city  who  acts  by  its  direction  in  the  premises  is  not  personally  re« 
sponsible,  and  the  same  rule  applies  to  a  citizen  who  acts  as  the  mere 
representative  of  such  officer  in  the  performance  of  a  duty  which  appar- 
ently and  by  color  of  law  rests  upon  him  as  a  citizen,  and  which  would 
necessarily  be  performed  by  the  officer  without  any  personal  liability  if 
the  citizen  refused  to  obey  the  mandate  of  the  officer.  Dunn  v.  Mellon, 
706. 

25.  Unconstitutional  Statute — Liability  fob  Acts  mrDSB. — A  citizen 
subject  to  the  duty  of  obeying,  and  who  does  obey  and  execute,  the 
mandatory  order  of  a  city  passed  by  it  by  virtue  of  a  statute  afterwards 
declared  unconstitutional,  is  not  personally  liable  in  damages  for  the  ro* 
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■alt  of  his  aot.    In  stzch  case,  however,  the  city  ia  liable.     Dunn  r. 
Mellon,  706. 

S6.  Mdnicipal  Bonds  —  Void  Charter  —  A  corporation  having  no  legal 
existence  has  no  legal  power  to  issue  bonds  or  obligations  of  a  binding 
character,  though  it  is  acting  as  a  municipal  corporation  and  in  the 
apparent  exercise  of  legal  corporate  power.  This  rule  does  not  apply  to 
municipal  corporations  whose  organization  is  irregular  merely;  but  if 
the  constitution  or  a  statute  declares  that  certain  acts  done  or  omissions 
occurring  in  an  effort  to  organize  such  corporation  shall  render  void  the 
attempt  to  organize  it,  the  court  will  not  disregard  such  prohibitioa 
at  the  instance  of  a  creditor  deceived  by  the  appearance  of  a  legal  or* 
ganization.    Ruoha  v.  Athena,  858. 

27.  Railroad-aid  Bonds,  Estoppel  to  Contest  Validitt  of.  — A  town* 
ship  la  estopped  from  claiming  that  a  petition  for  a  special  election  was 
not  signed  by  the  requisite  number  of  tax-payers,  if  the  fact  that  it  was 
so  signed  is  entered  on  the  journals  of  the  board  of  county  commissioners 
in  ordering  the  election,  and  an  election  is  thereafter  had  at  which  the 
proposition  to  issue  bonds  is  carried,  and  they  are  afterwards  issued  io 
due  form,  containing  all  the  recitals  required  by  law,  in  consideration  of 
which  the  railroad  is  located,  constructed,  equipped,  and  operated,  with* 
out  objection  or  protest  from  any  of  the  citizens  of  the  township. 
Hutchinson  etc.  R.  R.  Co.  v.  Commissioners,  273. 

88.  Railroad- AID  Bonds.  —  A  Finding  on  the  Part  of  County  Commis- 
sioners that  the  preliminary  steps  required  by  law,  such  as  a  petition 
signed  by  two  fifths  of  the  tax-payers,  or  election,  and  a  majority  vote, 
have  been  taken  is  conclusive  in  favor  of  a  railroad  corporation  which 
accepts  bonds  or  a  subscription  based  upon  such  finding.  Uuic/unaonetCt 
R.  R.  Co.  V.  Commistnoners,  273. 

29.  Municipal  Bonds  —  Issuance  —  VALiDrrr.  — When  the  power  to  issae 
water-works  bonds  is  vested  in  a  village  council,  such  bonds  are  not  bind* 
ing  upon  the  village  until  its  council  has  met  at  a  legal  meeting  and 
voted  to  issue  the  bonds,  or  authorized  their  issue.  PorismouUi  Sao, 
Bank  V.  Village  of  Ashley,  SIl. 

80.  Municipal  Bonds  —  Issuance  —  Validity.  —  When  the  power  to  issue 
water-works  bonds  is  vested  in  a  city  council,  a  resolution  of  such  coua* 
oil  authorizing  its  president  and  clerk  to  sign  such  bonds  confers  no 
authority  upon  such  officers  to  issue  and  dispose  of  the  bonds  after  sign* 
ing  them.     Portsmouth  Sav.  Bank  v.  Village  of  Ashley,  511. ' 

tl.  Municipal  Bonds —  Defenses  against.  —  Purchaser  of  municipal  water* 
works  bonds  is  bound  to  take  notice  of  the  law  undec  which  they  are 
issued,  and  of  the  records  of  the  city  issuing  them,  and  when  such  records 
disclose  that  they  were  not  issued  in  compliance  with  law,  the  pur« 
chaser  takes  them  at  his  peril,  and  they  are  not  binding  against  the  city. 
Portsmouth  Sav.  Bank  v.  Village  of  Ashley,  611. 

See  Estoppel;  Highways,  2-5;  Injunctions,  1;  Legislature,  1;  Mkcham* 
ics'  Liens,  2;  Negligenob,  12,  13,  19,  20;  Trusts,  1-3;  Water  Coi» 
rANiss,  3. 

MUTUAL  BENEFIT  SOCIETIEa 
See  AssocLATioNS. 

NAVIGATION. 
See  Rea.'^  Property,  3;  Watebooursis,  L 
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NEGLIGENCK 

1.  Fiiti»  —  Habits  ot  Ehplotees.  —  In  an  action  against  a  mill-owner  to 

recover  for  damages  caused  by  fire  spread  from  the  accidental  burning  of 
his  saw-mill,  evidence  that  the  fireman  and  engineer  of  the  mill  were  in 
the  habit  of  using  intoxicating  liquor,  and  were  occasionally  under  its 
influence,  is  inadmissible  to  show  negligence,  in  the  absence  of  proof 
that  such  liquor  habit  or  occasional  intoxication  had  any  bearing  upon 
the  origin  of  the  fire,  or  anything  to  do  toward  preventing  its  extinction. 
McNally  v.  Colwell,  494. 

2.  FiRRS  —  LiABiLrrr  fob.  —  The  owner  of  a  saw-mill,  surrounded  by  in< 

flammable  material,  and  in  which  a  fire  is  liable  to  break  out  at  any 
time,  is  bound  to  exercise  only  such  care  to  prevent  the  destruction  of 
•nrrounding  property  by  accidental  fire  starting  in  such  mill  as  a  man 
of  ordinary  prudence  and  caution,  under  all  the  circumstances,  would 
exercise  in  reference  to  property  of  the  same  kind  similarly  situated, 
and  belonging  to  himself.  But  to  operate  such  mill  without  any  appli* 
ances  or  means  at  all  to  extinguish  fires  is  negligence,  as  matter  of  law. 
McNally  v.  Cohoell,  494. 

8.  FiBBs  —  Liability  of  Mill-ownsb  in  Respect  to.  —  In  an  action  to 
recover  for  damages  to  adjacent  property,  caused  by  accidental  fire  origi- 
nating  in  a  saw- mill,  evidence  of  the  practice  and  appliances  used  at  other 
similar  mills  at  diiferent  places,  necessarily  under  dififerent  conditions 
and  surroundings,  is  inadmissible  to  show  negligence  in  the  case  under 
consideration.     McNally  v.  Colwell,  494. 

4.  Damaqes.  —  Mebb  Fkight  ob  Mental  Agont  caused  by  a  railway  ac« 
cident,  unaccompanied  by  some  physical  injury  to  the  person,  is  too  re« 
mote  to  sustain  an  action  for  negligence,  although  it  produces  permanent 
injury  to  the  nervous  system.     Ewing  v.  Pittsburgh  etc  R'y  Co.,  709. 

6.  NuoLiQENCE,  OF  What  A  PROXIMATE  Causb. — The  proximate  cause  of 
an  injury  may,  in  general,  be  stated  to  be  that  act  or  omission  which  im« 
mediately  causes  or  fails  to  prevent  the  injury;  an  act  or  omission  occur< 
ring  or  concurring  with  another  which,  had  it  not  happened,  the  injury 
would  not  have  been  inflicted,  notwith^anding  the  latter.  Railroad  r. 
Kelly,  902. 

6.   PRESUMFnON    OF.  —  If    A    PASSENGER     RECEIVES     INJURIES     FROM    THB 

Derailment  of  a  railway  car,  the  presumption  is  that  such  derail* 
meut  resulted  from  the  negligence  of  the  carrier.  This  presumption  can 
be  rebutted  only  by  satisfying  the  jury  that  the  derailment  was  not  due 
to  any  negligence,  and  could  not  have  been  prevented  by  the  exercise  of 
the  highest  degree  of  care,  skill,  and  diligence  on  the  part  of  the  carrier. 
A  Uibama  etc,  R.  R.  Co.  v.  Hill,  65. 
7*  Neolioence,  when  mot  Presumed  from  Accident. —  When  the  loss  of 
property  in  the  hands  of  a  common  carrier  is  caused  by  an  unprecedented 
flood,  amounting  to  an  act  of  God,  and  is  not  due  to  the  failure  of  any 
of  the  appliances  of  transportation,  no  presumption  of  negligence  arises 
from  the  accident  which  will  cast  the  burden  of  proof  upon  the  carrier 
to  show  an  absence  of  negligence  on  his  part.  Long  v.  Pennsylvania 
R.  R.  Co.,  732. 

8.  Evidence. — Burden  of  Proving  Contribctort  Nkgligence  of  the 

plaintifiF  rests  upon  the  defendant.     Alabama  etc.  R.  R.  Co.  r.  Frazier,  28. 

9.  CoNTRiBUTORT  Njcgligencb  Que.stion   FOR  JuBY  WHEN. — When  con- 

tributory negligence  is  relied  on  as  a  defense,  unless  evidence  thereof  is 
BO  plain  and  convmcing  as  to  leave  no  doubt  in  the  minds  of  reasonable 


Index.  975 

mea,  it  is  error  tat  the  court  to  peremptorily  instract  for  the  defeadant. 
Nesbitt  V.  OreenvilU,  621. 

10.  Willful  In jdries.  —  A  Plsa  of  the  Contributory  Neoliokncb  aw 
THB  Plaintiff  is  Insufficient  when  the  complaint  alleges  that  injuries 
were  willfully  iufliuted  upoa  pla  ntiff  by  one  of  defendant's  employees 
while  acting  withia  the  scope  of  his  employment.  Alabama  etc.  R.  R, 
Co.  v.  Frazier,  28. 

IL  PEREMPi'ORy  Instruction  for  Defendant  Improper  when.  — In  an  ac- 
tion to  recover  damages  for  alleged  negligence,  where  the  defendant's 
freedom  from  culpability  is  not  so  manifestly  clear  as  to  leave  no  room 
for  differences  of  opinion  among  reasonable  men,  the  question  of  negli- 
gence  ought  to  be  left  to  the  jury,  and  it  is  error  to  instruct  peremptorily 
for  the  defendant.     Nesbitt  v.  OreenviUe,  521. 

12L  Municipal  Corporations  —  Street;j,  Neglioencb  in  Use  of.  — A  per* 
•on  desiring  to  cross  a  street  is  not  confined  to  the  crossing,  but  may 
assume  that  all  parts  of  the  street  which  are  intended  for  travel  are  rea- 
sonably safe.  He  may  therefore  cross  at  any  ppint  without  being  liable 
to  the  imputation  of  negligence,  if  he  has  no  notice  of  any  dangerous 
excavation  or  obstruction.     Olathe  v.  Mizee,  303. 

13.  Proximate  AND  Remote  Cause  Applies  to  Municipalities. — The 
rule  that  a  person  is  responsible  for  such  consequences  of  his  fault  m 
are  natural  and  probable,  and  might  be  foreseen  by  ordinary  forecast, 
but  not  for  such  as  are  the  result  of  an  extraordinary  event,  not  likely 
to  be  foreseen,  applies  in  actions  against  municipal  and  quasi  municipal 
corporations,  as  well  as  to  natural  persons  and  private  corporations. 
Sdiaeffer  v.  Jackson  TownsMp,  792. 

14.  Contributort  Negligence — When  Question  for  Jurt.  —  When  a 
person  passing  along  a  sidewalk  in  a  city  observes  a  trunk  suddenly 
pitched  toward  him  from  defendant's  delivery  wagon,  and  in  seeking  to 
avoid  being  struck  by  the  flying  trunk,  moves  toward  the  center  of  the 
sidewalk,  keeping  his  eye  on  the  trunk,  and  in  so  doin^  falls  over  an- 
other trunk,  placed  upon  the  sidewalk  by  defendant,  thus  sustaining 
injuries  for  which  he  seeks  to  recover,  the  question  of  bis  contributory 
negligence  in  the  matter  is  for  the  jury  to  determine.  Vallo  t.  United 
States  Exp-eaa  Co.,  741. 

15.  Sudden  Peril  —  Proximatk  Cause.  —  When  a  person  has  been  put  in 
sudden  peril  by  the  negligent  act  of  another,  and  in  an  instinctive  effort 
to  escape  from  that  peril  falls  upon  another,  the  negligent  act  is  the 
proximate  cause  of  the  injury,  and  it  is  immaterial  that  under  different 
circumstances  he  might  and  ought  to  have  seen  and  avoided  the  latter 
danger.      Vallo  v.  United  States  Expreaa  Co.,  741. 

L9,  Common  Carriers  —  PaEsuMFnoN  of  Negligence. — An  Injurious 
Accident  alone  raises  a  jnima  fade  presumption  of  negligence  on  the 
part  of  the  carrier,  and  devolves  upon  hiiu  to  disprove  such  negligence. 
Buck  r.  Pennayloania  R.  R.  Co.,  800. 

17.  Common  <5arrier  —  Contract  Limitino  Liabilitt  —  NeglIgence, 
WHEN  Question  fob  Jury. — When  goods  of  a  delicate  and  fragile 
character  are  shown  to  have  been  shipped  in  good  order,  and  delivered  in 
bad  order,  under  a  contract  limiting  the  carrier's  liability,  and  it  is  also 
shown  that  the  goods  were  carefully  packed,  and  liable  to  break,  with 
the  most  careful  handling,  and  that  there  was  no  collision  or  wreck 
during  their  transportation,  the  carrier  is  entitled  to  have  the  question 
«f  negligence  considered  by  the  jury,  with  proof  on  his  part  as  to  just 
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how  the  accident  happened,  to  relieve  him  of  the  presumption  of  negli* 
genoe  arising  from  its  occurrence.     Buck  v.  Pennsylmnia  R.  R.  Co.,  800. 

1&  PRBiiUMFTlON  OF,  FROM  ACCIDENT.  — Negligence  is  not  presumed  against 
a  common  carrier  from  the  mere  happening  of  an  accident,  when  tha 
accident  is  due  to  an  independent  cause,  and  not  to  the  failure  of  any 
of  the  appliances  of  transportation.     Long  v.  Pennsylvania  R.  R.  Co.,  732. 

19.  Proximatb  Causk — Sodden  Peril. — When  a  person  passing  along 
a  sidewalk  in  a  city  is  so  suddenly  put  in  peril  by  seeing  a  trunk 
pitched  toward  him  from  defendant's  delivery  wagon  as  to  leave  no  time 
for  consideration  of  the  way  of  escape,  and  under  the  circumstances  it 
ia  natural  for  him  to  instinctively  retreat  in  the  direction  of  an  obstruc- 
tion placed  upon  the  sidewalk  by  defendant,  and  having  his  eye  fixed 
upon  the  danger  from  which  he  is  fleeing,  he  falls  over  such  obstruction, 
the  negligent  throwing  of  the  trunk  is  the  proximate  cause  of  the  injury. 
Vallo  V.  United  Stales  Express  Co.,  741. 

20l  Concurrenob  of  Causes  Applies  to  Municipalities. — The  rule  that 
of  the  concurrence,  of  an  ordinary  cause  with  the  negligence  a  party 
will  not  relieve  him  from  responsibility  for  the  resultant  injury  applies 
•8  against  municipal  and  quasi  municipal  corporations,  as  well  as  to 
private  persons  and  corporations.     ScJunffer  v.  Jackson  Township,  792. 

Bee  Banks,  10-13;  Carriers,  I,  6,  10,  11;  Damages,  9,  II;  Evidencb; 
Fraud;  Hiqhwats,  3-5;  Insurance,  6;  Joint  Liability;  Judohents, 
1;  Libel,  2;  Master  and  Servant,  6,  8;  Munkjipal  Corporations, 
17-19;  Parent  and  Child,  2;  Railroads,  3,  6,  7,  9,  19,  22,  26,  36- 
88,  40-42;  Real  Property,  3,  5;  Teleqrafhs,  9;  Warehousbmuit; 
Water  Companies. 

NEGOTIABLE  INSTRUMENTS. 

1.  Town  Orders  ark  not  Strictly  Commercial  Paper,  hut,  when  nego- 
tiable, may  be  transferred  as  if  they  were.      Willis  v.  French,  416. 

8.  Onb  is  a  Holder  of  a  Note  for  Value  in  Due  Course  of  Tradb  if 
he  takes  it  as  a  consideration  for  his  indorsement  of  another  note. 
Roach  v.  Woodall,  883. 

8.  Consideration. — Promissory  Note  Given  for  Moneys  Which  thb 
Maker  has  Embezzled  is  founded  upon  a  good  consideration,  and  can- 
not  be  avoided  on  the  ground  that  it  was  procured  by  threatening  to 
prosecute  him  for  his  embezzlement.     T/iom  v.  Pinkham,  335. 

4.  Indorskr  of  Town  OaoERs,  Liability  of.  —  A  payee  of  a  negotiable  in* 
strument  transferring  it  by  indorsement  either  before  or  after  maturity, 
whether  it  be  strictly  commercial  paper  or  not,  as  town  orders,  thereby 
guarantees  the  genuineness  of  the  writing  and  the  validity  of  the  promise. 
If  the  writing  is  forged,  or  void,  or  uUra  vires,  the  indorsee  has  the  right 
to  elect  either  to  rely  upon  the  contract  of  indorsement  or  to  sue  for  the 
consideration  paid.  In  the  latter  event,  the  statute  of  limitations  runs 
from  the  date  of  the  payment  of  the  money,  and  in  the  former,  from  the 
time  when  the  indorsed  promise  becomes  due.      Willis  v.  French,  416. 

B.  If  AN  Indorsement  is  Forged  by  One  Lawfully  in  Possession  of  » 
note,  which  cannot  be  transferred  without  indorsement,  and  he  transfers 
it,  so  indorsed,  to  an  innocent  purchaser  for  value,  the  latter  does  not 
acquire  any  title  thereto.      Roach  v.   Woodall,  883. 

6ii  Assionmknt  befork  Maturity  —  Rights  of  Parties.  — The  maker  of  a 
negotiable  note  cannot  a:isume  that  it  has  not  been  assit^ned  or  trans- 
ferred,  and,  by  making  payment  thereof  before  maturity  to  the  original 
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boMer,  defeat  tlie  rights  of  a  purchaser  for  value  before  maturity.  Wil- 
Uama  v.  Keyes,  438. 

7.  An  Accommodation  Indorsee  of  a  promissory  note  who,  after  it  ii  dis* 

honored,  takes  it  up  or  otherwise  acquires  title  to  it  holds  it  with  the 
■ame  rights  as  were  held  by  the  original  payee,  and  cannot,  on  the 
ground  that  it  was  partly  paid  by  the  discharge  of  his  own  demand  to 
the  holder  of  the  note,  be  affected  by  any  equitable  defense  which  could 
not  have  been  asserted  against  the  latter.     Breckenridge  v.  Lewis,  353. 

8.  Trust  from  Confidential  Relation  —  Uncle  and  Nephew — Voii> 

Transaci'ION.  —  When  a  man,  eighty- three  years  old,  goes  to  reside  with 
his  nepliew,  conferring  upon  the  latter,  by  letter  of  attorney,  full  power 
to  manage  his  estate,  worth  about  nine  thousand  dollars,  and  a  fev 
months  thereafter  gives  the  nephew  his  note  for  seven  thousand  dollar^ 
in  consideration  for  past  services,  and  care  during  the  remainder  of  his 
life,  such  note  is  void,  in  the  absence  of  affirmative  proof  by  the  benefi* 
ciary  of  past  services  rendered,  or  a  contract  for  future  maintenance^ 
and  that  the  maker  was  fully  informed  of  the  contents  of  the  note,  tha 
effect  to  result  from  his  signing  it,  what  proportion  of  his  estate  would 
be  required  to  pay  it,  and  the  amount  remaining  to  pay  legacies  pro* 
vided  for  in  his  will.  Darlingtona  Estate,  776. 
See  AQSNcr,  1;  Banks;  Fraud,  2;  Libel,  1,  2;  Mobtqaqes,  2-4;  SuBRS* 

SHIP,  7-9. 

NEW  TRIAL. 
Jury  Trial.  — If  Objectionablk  Statements  and  Arguments  are  Mads 
BT  Counsel,  which  he  subsequently  withdraws,  and  which  the  court  iii« 
structs  the  jury  to  disregard,  they  do  not  constitute  grounds  for  a  new 
trial.  Sucn  statements  or  arguments  cannot  be  reviewed  or  otherwis* 
considered  upon  appeal,  when  it  is  admitted  that  the  trial  court  commit* 
ted  no  error  in  respect  to  them,  and  ruled  properly  when  its  attention 
was  directed  thereto.  A  labama  etc.  R.  R.  Co.  v.  Frazier,  28, 
See  Appeal,  7;  Perjury,  3;  Statutes,  6. 

NOTARIES  PUBLIC. 
See  LiBBL,  1,  2. 

NOTICE. 

1.  Notick  of  Pacts  Exhibited  in  Public  Record,  Parties  Boukd  to 

Take.  —  Parties  are  bound,  in  the  absence  of  fraud,  to  take  notice  of 
facts  exhibited  in  a  public  record.     Backer  v.  Pyne,  231. 

2.  False  Representation  as  to  Fact  Contained  in  Public  Record  mat 

BK  Relied  upon.  —  A  false  representation  made  for  a  fraudulent  pur* 
pose  may  be  relied  upon  by  the  party  to  whom  it  is  made,  although  the 
representation  is  of  a  fact  contained  in  a  public  record.  Backer  v.  Pyne, 
23L 
See  Ban'ks,  7;  Carriers,  4;  Chattel  Mortoaoss;  Fraud,  2;  Insurancb, 
5;  Judicial  Sales,  1;  Master  and  Servant,  1-4.  12;  Mortoaoes,  4; 
Municipal  CoBPORATJONa,  7, 20,  21,  31;  Plbdqb:  Sukbttshit,  3;  luta. 
FAsa,  3, 

NUISANCE. 
See  Animals,  L 
Am.  Br.  Bep.,  Vol.  XXX. — 63 
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OFFICERS. 

1.  D«  Facto  Officer,  Person  Acting  dndbb  Appofstment  m,  whejt.  —  A 

person  acting  as  a  deputy  sheriff,  under  appointment  by  the  sheriff,  is  • 
de  facto  officer,  although  he  has  not  qualified  as  prescribed  by  law,  and, 
aa  between  third  persons,  his  acts  must  be  held  valid.  Alabama  etc  B'p 
Co.  V.  Balding,  541. 

2.  Officer,  Right  of,  to  Hold  over  until  Qualified  Successor  Elected. 

—  Where  an  officer  is  lawfully  in  the  possession  of  an  office,  under  a  con* 
stitutional  or  statutory  provision  to  the  effect  that  ha  shall  hold  nntil 
his  successor  is  elected  and  qualified,  his  right  to  hold  over  continues 
until  a  qualified  successor  has  been  elected  by  the  same  electoral  body 
as  that  to  which  he  owes  his  election,  or  which,  by  law,  is  entitled  to 
elect  a  successor.     Kimberlin  v.  State,  208. 

8.  APPOINTMF.NT  TO  OFFICE  VoiD  WHEN  No  Vacanct  Exists. — An  ap- 
pointment to  fill  a  vacancy  in  an  office  in  which  no  vacancy  exists  is  void. 
Kimberlin  v.  StaU,  208. 

4.  Vacancy  in  Office  does  not  Occur  where  Person  Elected  Dies  bb* 
roRB  He  Qualifies.  — No  vacancy  in  an  office  occurs  where  the  persoa 
elected  to  fill  it  dies  before  he  qualifies,  or  dies  after  the  polls  are  dosed, 
aud  before  the  result  has  been  ascertained.     Kimberlin  v.  State,  208. 

See  Acknowledgment,  I,  3,  4,  6-13;  Banks,  10,  15;  Elections,  5-8;  Exb* 
CUTION,  1;  Highways,  2,  3;  Mandamus;  Municipal  Corforations,  \% 
23k  24,  30;  Railroads,  9,  10;  Replevin;  SuRBTYSHir,  11. 

ORIGINAL  PACKAGES. 
See  Interstate  Commbroi. 

OPTION. 
See  Contracts,  1;  Vendor  and  Purohaskb. 

ORDERS. 

See  KeOOTIABLE  iNSTRUMRNTa*  1,  4. 

ORDINANCES. 
See  Municipal  Corporations,  1,  IL 

PARENT  AND  CHILD. 

1.  An  Adopted  Child  Takes  a  Legacy  given  to  one  of  its  adopted  parents^ 

who  dies  before  the  testator,  where  the  statnte  authorizing  the  adopticm 
declares  that  the  child  becomes,  to  aU  intents  and  purposes,  the  child  of 
its  adopters,  the  same  as  if  born  to  them  in  lawful  wedlock.  Warren  r, 
Pre^coU,  370. 

2.  Judgment  —  Reoovbrt  bt  Minor  as  Bar  to  Parent's  Acnow.  — When 

an  action  by  a  minor  son  for  negligent  injuries  is  prosecuted  by  his  father 
as  his  next  friend,  a  recovery  for  the  value  of  the  services  of  the  son 
during  his  minority,  insisted  upon  by  the  father  as  an  element  of  dam* 
ages,  is  a  bar  to  a  subsequent  action  to  recover  for  the  loss  of  such  ser« 
vices,  brought  by  the  father  in  his  own  name;  but  such  recovery  will  notk 
bar  the  right  of  the  father  to  recover  the  amount  expended  for  the  soil 
in  nursing,  medicine,  and  medical  attendance,  in  the  absence  of  contrib. 
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ntoty  negligence  on  the  part  of  the  son  ae  hb  parents.     Bcdter  r.  FUnt 
He.  R.  R.  Co.,  471. 
See  DcYiss,  3;  Faj^vv,  4;  Fbaudulrnt  CoNTiTANon^  6-8)  Mastu  /an 

SESVAIfT,    1. 

PAROL  EVIDENCE. 
See  Sales,  2;  Wills,  9, 

PARTIES. 
See  Plsadimo,  4,  9,  10;  TBUsm 

PARTITION. 
Pabtittoh  or  Buildino,  Stories  of  Which  abb  Owmkd  vr  DirrBBSirr 
Owners,  not  Decreed  when.  — Where  land  is  purchased  and  a  build* 
ing  is  erected  thereon  by  three  parties  under  an  agreement  that  one  shall 
own  and  use  the  land  and  the  first  story,  the  second  shall  own  and  na« 
the  second  story,  and  the  third  shall  own  and  use  the  third  story,  with 
the  right  of  ingress  and  egress,  there  can  be  no  partition  among  tha 
parties.     Anderson  School  Tp.  v.  Milroy  Lodge,  206. 

See  CO-TENANCT. 

PARTNERSHIP. 

Shabino  w  Profits  as  Creating.  —  When  one  party  agrees,  in  writing,  with 
another,  in  consideration  of  a  share  of  the  profits  in  a  business  in  which 
the  latter  is  to  embark,  and  not  as  a  contribution  to  the  capital  of  m 
partnership,  to  furnish  him  with  a  certain  sum  of  money,  from  time  to 
time,  its  repayment  to  be  secured  by  chattel  mortgage,  with  an  option 
to  repay  before  the  expiration  of  the  full  term  in  which  it  may  be  de> 
manded,  the  party  thus  furuiahing  the  money  to  hare  no  control  of  the 
business,  in  which  there  is  to  be  no  partnership  except  as  to  the  profits, 
such  agreement  does  not  create  a  partnership  as  to  third  persons,  but 
merely  creates  the  relation  of  borrower  and  lender  between  the  parties 
to  it      Waverly  Nat.  Bank  v.  Hall,  823. 

See  Banks,  14;  Carriers,  9;  Contracts,  6;  Corpobatioms,  6;  Fbavi>^  4. 

PAYMENT. 
See  Banks,   1-4,  7-9;  Contracts,  10;  Pbaudolbnt  Coktbtakcks,   6-8t 

JaoaMENTS,    8;   MoRTOAOKS,    3,  4,  8,  10;  NcOOTIABLS  lllSTBUMBMTfl^    t| 

Plbimik;  SoasiirsHiF,  7,  9. 

PENALTY. 
See  Telegraphs,  8L 

PERJURY. 

!•  AmiiRSTBtLiTT  or  Evidence.  —  On  the  trial  of  an  indictment  for  perjury, 
evidence  is  admissible  to  show  that  the  accused,  in  a  private  interview, 
endeavored  to  influence  a  third  person  to  give  false  evidence  in  the  same 
case  and  in  respect  to  the  same  matter  in  which  the  alleged  perjury  was 
committed.     Heflin  v.  State,  147. 

9.  Admlssibilitt  of  Declarations.  — The  whole  res  geMa  of  a  transaction, 
including  declarations  made  at  the  time  by  the  participants,  are  admissi< 
ble  against  one  accused  of  perjury  to  show  that  his  sworn  statements 
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•I  to  some  of  tbe  particulars  of  such  transactioa  were  false.     Hejlin  r* 
StaU,  147. 

t.  Erroneous  Instructions. — When,  upon  a  trial  for  perjury,  alleged  to 
have  been  coinaiitted  on  the  trial  of  a  case  in  a  court  of  record,  the  jndi> 
cial  proceedings  in  that  case  are  not  formally  proved  by  the  production 
the  record  therein,  or  by  au  authenticated  copy  thereof,  and  such  formal 
proof  is  not  waived,  instructions  based  upon  the  hypothesis  that  the  case 
wherein  the  alleged  perjury  was  committed  has  been  duly  proved  by 
other  evidence  are  erroneous,  and  entitle  the  accused,  if  convicted,  to  a 
new  trial.     Hejlin  v.  8laU^  147. 

4.  Record  Necessary  to  Convictiox.  —To  convict  a  person  of  perjury, 
alleged  to  have  been  committed  on  the  trial  of  a  case  in  a  court  of  record, 
the  production  of  the  record  in  that  case,  or  of  a  duly  authenticated 
transcript  thereof,  is  essential,  unless  the  formal  proofs  of  such  judicial 
proceeding  are  waived  or  dispensed  with  by  admission  or  otberwiM. 
H^in  T.  StatCt  147. 

See  Judges. 

PERPETUITIES. 
See  Dbvisb,  1;  Trusts,  4. 

PERSONAL  PROPERTY. 
8m  Fbaudvlbikt  Convstancbs,  1;  Insubancb,  1;  Larobnt,  2;  Reflitiii. 

PERSONAL  RIGHTS. 
See  Mdnicifal  Corforations,  2. 

PHYSICAL  EXAMINATION. 
See  Trial,  14. 

PHYSICIANS  AND  SURGEONS. 
8m  Damages,  11}  Fraud,  4;  Malicious  Prosecution,  7;  WiiNEssBa,  7. 

PIERS. 
See  Wharves. 

PLEADING. 
1.  Complaint  nr  Aono?r  to  Restrain  Spoliation  ot  Burial-place,  Sup- 
riciENCT  OF.  —  A  complaint  in  an  action  to  restrain  the  defendant  from 
removing  grave-stones  and  interfering  with  a  family  burial-ground, 
which  alleges  that  the  father  of  the  plaintiffs,  together  with  his  brothers 
and  sisters,  owned,  aa  tenants  in  common,  the  farm  upon  which  said 
family  burial-ground  is  laid  out,  wherein  the  ancestors  and  collateral  reU 
atives  of  the  plaintiffs  had  from  time  to  time  been  buried,  and  their 
graves  marked  by  mounds  and  memorial  stones;  that  said  co-tenants 
conveyed  said  farm  to  th«  person  from  whom  the  defendant  deraigns  her 
title,  "excepting  and  reserving  the  right  of  interment "  in  said  lot,  "  and 
also  a  right  of  way  to  the  same,  to  all  the  grantors  of  this  deed,  and  to 
their  heir  or  heirs  forever ";  that  the  father  of  plaintiffs  and  all  the 
grantors  in  said  deed  are  now  dead,  and  said  reserved  right  of  family 
burial  has  descended  to  the  plaintiffs  as  heirs  tit  law  of  the  grantors  in 
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■aid  deed;  that  the  defeadant  holda  the  farm  subject  to  said  resenratioa 
and  exception;  and  that  she  has  removed  a  part  of  the  fence  inclosing  the 
burial-ground,  destroyed  some  of  the  grave-stones  marking  the  graves  of 
the  ancestors  and  relatives  of  the  plaintiffs,  graded  away  the  mounds  of 
the  graves  and  obliterated  all  traces  of  them,  and  refuses  a  right  of  way 
to  the  plaintiffs  to  and  from  said  ground,  and  threatens,  by  gradinc;  and 
leveling,  to  destroy  it  u  a  burial-place, —  states  facts  sufficient  to  consti* 
tate  a  cause  of  action.     Mitchell  v.  Thorne,  699. 

S.  Bill  fob  Reliei*  against  Usurious  Contract  Demurrable  when.  —  A 
bill  seeking  relief  against  a  usurious  contract  is  demurrable  if  it  fails  to 
show  an  offer  by  the  complainant  to  do  that  equity  without  which  the 
court  will  deny  relief.     American  Freehold  Land  etc  Co.  v.  Jefferson,  587. 

S.  Joinder  oj  Pleas  —  General  Demurrer. — When  a  good  and  a  bad 
plea  are  joined,  both  should  not  be  stricken  out  on  general  demurrer. 
Munnerlyn  v.  Augusta  Sav.  Bank,  159. 

4.  Demurrer  on  Ground  of  Defect  of  Parties  must  Specifically  Poin* 
OUT  Particular  Defect.  —  When  a  demurrer  to  a  complaint  is  based 
on  the  ground  that  there  is  a  defect  of  parties  plaintiff  or  defendant,  the 
particular  defect  relied  on  must  be  pointed  out  specifically.  MUcIuU  r, 
Thome,  699. 

li  Joint  General  Demurrer  by  two  defendants  to  a  declaration  which 
sets  forth  a  good  cause  of  action  as  to  either  of  them  should  be  over* 
ruled.     JUay  v.  Jones,  154. 

8.  Error  without  Prejudice. — If  two  pleas  are  in  legal  contemplation 
the  same,  and  the  court  sustains  a  demurrer  to  one  and  allows  the 
other  to  stand,  the  defendaut  is  not  injured  thereby.  Alabama  etc.  R.  Rm 
Co.  V.  Frazler,  28. 

7.  Statute  of  Limitations.  —  A  Demurrer  will  be  sustained  to  a  complaint 

if  it  appears  therefrom  that  the  alleged  cause  of  action  is  barred.  Rie$ 
T.  Moore,  318. 

8.  Demurrer,  Overruling  of,  not  Reversible  Error  when.  — The  over* 

rnling  of  a  demurrer  to  a  plea  cannot  be  reversible  error,  where  the  de* 
fenses  set  up  are  substantially  availed  of  under  other  pleas.  Alabama 
etc.  R'y  Co.  v.  Brooks,  528. 

B.  Demurrer  to  Complaint  Interposable  only  for  Objections  Appearing 
ON  its  Face.  — A  demurrer  to  a  complaint  can  be  interposed  only  foi^ 
objections  appearing  on  its  face.  Where,  therefore,  a  plaintiff  sues  as 
heir  of  a  deceased  person,  a  demurrer  to  the  complaint  on  the  ground 
that  other  heirs  are  not  made  parlies  cannot  be  sustained,  unless  it  ap< 
pears  from  the  complaint  that  there  are  other  heirs.  Mitcliell  t.  Thome, 
699. 

10.  E<juity  Pleading  — Parties.  — When  a  cause  of  complaint  is  one  com- 
mon to  all  the  plaintiffs,  the  right  under  which  all  claim  is  precisely  the 
same  as  to  each,  the  complaint  of  all  is  against  the  same  defendant  for 
the  doing  of  acts  which  affect  all  alike  and  in  the  same  manner,  the  de« 
fense  set  up  is  common  to  all  the  plaintiffs,  and  the  testimony,  proofs, 
and  decree  are  alike  aa  to  all  of  them,  a  bill  filed  by  several  snob 
plaintiffs  against  a  common  defendant  is  not  multifarious.  Raffertf/  vi 
Ctniral  Traction  Co.,  763. 

Bee  JvBaMENTB,  12;  Libel,   2;    Railroads^   %  15,   19;  TiLioRAPHa^    1| 

Tbover,  2, 
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PLEDGE. 
FuEDOES  IS  NOT  OuiLTT  OT  CONVERSION  of  stock  pledged  to  him,  if  be  sella 
it  without  giving  notice  to  the  pledgor  and  reports  the  sale  as  being 
made  to  another  person,  who  surrenders  the  certificate  and  obtains  new 
ones  in  his  own  name,  if  such  person  never  paid  anything,  and  his  nam* 
was  used  by  the  pledgee  to  effect  the  sale  for  the  latter's  interest,  and 
the  stock  was  always  in  the  possession  of  such  pledgee,  and  be,  on  learn* 
ing  that  the  sale  was  invalid  for  want  of  notice  to  the  pledgor,  ther«* 
after  gave  new  notice  to  the  latter,  and  under  such  notice  sold  the  stook 
and  applied  the  proceeds  towards  the  payment  of  the  debt  secured  bj 
the  pledgor.  Ten-y  v.  Bmningham  Nat.  Bank,  87. 
8e«  Damaqes,  3;  Evidence,  12;  Fkaoddi.bmt  Convktanok\  1* 

POLICK 
See  Malicious  Pkosecutioit,  17« 

POLICE-OFFICER. 
See  Municipal  Cobforationa^  8l 

POLICE  POWER. 
See  Lboislaturs,  1;  Municipal  CoBPOBATioNa,  7»  14 

POLLUTION. 
See  Damaoss,  7;  Watercoubsis,  4,  fit 

POSTPONEMENT. 
See  Trial,  1. 

POWER  OP  ATTORNEY. 
Sae  AosNOT,  2;  Evidence,  12;  Neootiabls  Ihstkumbni^  flL 

PREFERENCES. 
See  Banks,  14;  Debtor  and  Creditob,  % 

PRESCRIPTION. 
See  Watercourses,  i. 

PRESUMPTION. 
See  AoKNOWLBDOMBNT,  2,  4,  7,  10;  Carrie&s,  4,  II;  Fraudulknt  Cokvbt« 
AXCEs,  5,  9;  Highways,  2;  Malicious  Prosecution,  15,  16;  Mastbb 
and  Servant,  9,  11, 12;  Neqliqence,  6,  7>  16-18;  Railroad^  7;  Rap^ 
S;  Watbbcoubsbs,  2. 

PRINCIPAL  AND  AGENT. 
See  Agemct,  1. 

PRIVILEGED  COMMUNICATIONS, 
See  Libel,  4,  S. 

PRIVITY. 
See  Water  Companibs,  8L 
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PROBABLE  CAUSE. 
See  Malicious  Puoskcution,  3-6,  9-18. 

PROCESS. 

IL  SuMUONS,  Servicb  or,  oh  Agbkt  or  Cohporation  SumciKirr.  —  Senrloe 
of  suuitnons  on  the  station  agent  of  a  railroad  company  ia  snfBcient  to  au- 
thorize a  judgment  against  the  corporation,  whether  its  principal  place 
of  business  is  in  the  county  in  which  the  action  is  brought  or  not.  Ala- 
bama  etc  B'y  Co.  v.  Balding,  541. 

&  MisNOUKR  —  Person  Sued  and  Served  bt  Wrono  Nahecanitot  Disrs* 
GARD  Summons.  —  A  person  summoned  by  a  wrong  name,  who  is  thereby 
informed  that  he  is  sued,  although  not  correctly  described  by  his  true 
name,  if  he  appears  and  does  not  plead  misnomer,  waives  it,  and  will 
be  bound  by  a  judgment  in  the  wrong  name.  In  the  application  of  this 
rale,  no  distinction  is  made  between  natural  persons  and  corporations. 
AkJMma  etc  B'y  Co.  v.  Bolding,  541. 

S«s  Attachment,  2;  Judgments,  12;  Jurisdiction;  Limitatioks  or  Ao> 

TIONS,  2. 

PROFITS. 
See  Partnership. 

PROPERTY  RIGHTS. 
See  Municipal  Corporations,  SL 

PROSPECTIVE  PROFITS* 
See  Damages,  1. 

PROTEST. 
See  Banks,  2,  4;  Libel,  I,  2. 

PUBLICATION. 
See  Libel,  1,  3;  Wills,  1-9, 

PUBLIC  POUCY. 
See  Devise,  3. 

PUBLIC  WAYa 
See  Wharves. 

RAILROADS. 

1.  Consolidation  or  Railway  Companies,  Rights  Acquired  bt.  — When 

the  legislature  authorizes  the  consolidation  of  two  or  more  railway  com* 
panics,  the  consolidated  company  succeeds  to  the  property  of  each  of 
the  companies  held  by  it  before  the  consolidation.  LouuviUe  etc  ffjf 
Co.  V.  Blyihe,  599. 

2.  A  Railroad  Corporation's  Ltabilitt  as  ▲  Common  Carrier  Trrmi« 

nates  when  the  goods  are  safely  stored  in  its  depot.     Railroad  r.  Kelly^ 
902. 
S.  Damages.  — Measure  or  Damages  when  goods  shipped  over  railway  are 
destroyed  through  the  negligence  of  a  corporation  is  their  valae  at  tho 
l^laoe  where  they  are  stored.    Railroad  ▼.  Keli^,  902; 
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4.  Common  Carriers  —  Requlations  as  to  Stoeage  in  Cabs.  — When  tb« 
customers  of  a  carrier  by  railway  have  the  privilege  of  unloading  cara 
in  which  their  freight  is  shipped,  the  carrier  may  adopt  and  enforce  • 
reasonable  regulation  as  to  the  time  within  which  the  cara  may  be  on* 
loaded  by  customers  without  any  storage  charges,  and  fix  a  reasonable  rata 
of  storage  per  day  to  be  charged  for  the  use  of  the  cars  so  long  as  they 
remain  unloaded  beyond  the  time  fixed  by  the  regulation  for  free  stor* 
age.     Miller  v.  Georgia  R.  R.  etc.  Co.,  170. 

6.  Common  Carriers  — Kegulation  as  to  Storage  in  Cars  —  When  Rea- 
sonable. — A  regulation  made  by  a  railway  company,  by  which  it  charges 
freight  storage  on  each  car  at  the  rate  of  one  dollar  per  day  for  every 
day  that  the  car  remains  unloaded,  after  a  reasonable  and  fixed  time  ia 
given  in  which  to  unload  it  free  of  charges  for  storage,  is  not  rendered 
unreasonable  because  cars  are  of  different  sizes  and  capacity,  nor  be* 
cause  fractions  of  a  day  are  charged  for  as  a  whole  day,  nor  because  the 
rate  of  storage  in  warehouses  and  elevators  is  less.  On  the  contrary, 
such  regulation  is  reasonable  and  valid.  Miller  v.  Georgia  R.  R.  etc.  Co., 
170. 

6.  A  Railroad  Corporation  is  Liable  as  a  Warehouseman  for  the  Loss 

OF  Goods  in  its  Depot  by  Fire,  if  before  such  fire  they  were  called 
for  by  the  consignee,  who  was  falsely  informed  by  the  employees  of  the 
corporation  that  the  goods  had  not  been  received,  and  he  was  thereby 
prevented  from  removing  them.  Though  the  giving  of  this  false  infor« 
mation  did  not  occasion  the  fire  by  which  the  goods  were  destroyed,  it 
did  cause  them  to  be  left  in  the  depot  to  be  consumed  by  such  fire.  Not- 
withstanding  the  fire,  the  goods  would  not  have  been  lost  but  for  the 
wrong  and  negligence  in  denying  that  they  had  been  received.  Railroad 
V.  Kelly,  902. 

7.  Negligence  Peehumed  from  Happening  of  Injurious  Accident  when. 

—  When  a  person  passing  along  a  street  under  an  elevated  railroad  is 
struck  and  injured  by  a  broken  bolt  attached  to  an  iron  plate  or  clip, 
which  falls  upon  him  from  the  structure  above,  a  presumption  arises 
that  there  was  negligence  on  the  part  of  the  railway  company  in  permit- 
ting the  structure  to  get  out  of  repair;  and  this  presumption  is  not  over- 
come by  the  testimony  of  its  track-walker  and  inspector,  to  the  effect 
that  it  was  his  duty  to  examine  carefully  all  the  rails,  switches,  signals, 
bolts,  and  fastenings  of  all  kinds,  and  to  keep  them  tight,  and  that  he 
performed  this  duty  to  the  best  of  his  ability.  But  even  if  this  evidence 
were  sufficient  to  remove  the  presumption,  still  the  credibility  of  the 
witness  would  be  involved,  and  be  a  question  for  the  jury,  since  be 
would  be  a  person  interested,  and  possibly  actuated  by  a  motive  to 
shield  himself  from  blame,  and  it  would  be  error  to  direct  a  verdict  for  the 
company.  Volkmar  v.  Manhattan  R'y  Co.,  678. 
&  Accident. — In  an  action  for  personal  injuries  suffered  through  the  de- 
railment of  a  train  of  cars  in  which  plaintiff  was  a  passenger,  evidence 
is  admissible  which  tends  to  prove  that  rails  and  cross-ties  in  the  neigh- 
borhood, as  well  as  those  where  the  accident  occurred,  were  old,  rotten, 
and  decayed.  Such  evidence  is  competent,  both  because  the  defective 
ties  and  rails  may  have  imparted  an  irregular  motion  to  the  cars  and  cout 
tributed  to  the  accident,  and  because  it  supports  an  inference  that  dei 
fendant's  employees  knew  of  the  perilous  condition  of  the  track,  iucludin| 
the  portion  consisting  of  the  broken  rail  and  the  ties  beneath  it  wher« 
the  derailment  took  place.    Alabama  etc.  R.  R.  Co.  v.  Hill,  86, 
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9.  Dahaoss. — Exemplary  Damages  mat  bb  Awarded  nr  ax  AcnoH 

AGAINST  A  Railroad  Corporation  for  personal  injuries  received,  if  th« 
negligence  was  of  such  a  character  and  degree  as  to  evince  a  grossly  care* 
less  disregard  of  the  safety  of  the  public.  Hence  such  damages  may  b« 
awarded  when  injuries  have  been  received  by  a  passenger  from  the  de- 
railment  of  a  train,  and  every  other  cross-tie  within  twenty-five  to 
thirty  feet  was  so  rotten  that  the  spikes  could  be  pulled  out  by  hand, 
and  had  been  in  this  condition  for  at  least  two  weeks,  and  there  waa 
evidence  tending  to  show  that  the  condition  of  such  ties  was  known  to 
the  officers  of  the  defendant.     Richmond  etc.  R.  R.  Co.  v.  Vance,  41. 

10.  Damages.  —  Exemplary  Damages  should  not  be  awarded  against  a  rail* 
way  corporation  because  of  the  derailment  of  a  train  on  account  of  rotten 
cross-ties,  aided  by  a  broken  bolt,  if  there  is  no  evidence  that  defend- 
ant's officers  or  agents  knew  of  any  defect  in  the  bolt.  When  an  injury 
is  produced  by  the  co-operation  of  two  independent  canses,  the  existence 
of  one  of  which  is  unknown,  and  the  other  is  insufficient  to  produce  the 
result  without  the  co-operation  of  the  unknown  cause,  knowledge  of 
the  existence  of  the  other  cause  does  not  make  a  case  for  the  allowance 
of  punitive  damages.     Rihinond  etc  R.  R.  Co.  v.   Vance,  41, 

11.  Damages.  —  Exemplary  Damages  may  be  awarded  to  one  receiving 
personal  injuries  while  a  passenger  on  a  railway  car  from  its  derailment, 
if  the  condition  of  the  rails  and  cross-ties  and  the  fact  that  old  rails 
were  being  nsed  constantly  to  repair  the  old  track  satisfy  the  jury  that 
the  rails  used  in  the  track  were  old  and  the  cross-ties  decayed  and  rot- 
ten, and  that  the  defendant  knew  of  their  condition  and  was  guilty  of 
recklessnesa  and  wantonness  in  continuing  to  run  trains  over  a  track  in 
so  dangerous  a  condition.     Alabama  etc.  R.  R.  Co.  v.  Hill,  65. 

12.  Negligence.  —  Exemplary  Damages  may  be  imposed,  though  there  is 
not  an  entire  want  of  care  in  the  maintenance  ef  a  railway  track  upon 
which  a  passenger  train  is  derailed,  if,  notwitlistanding  the  exercise  of 
some  care,  the  track  is  consciously  left  in  such  a  coudition  that  to  ran 
trains  over  it  would  probably  result  in  the  disaster  which  occurred. 
Ahbama  etc.  R.  R.  Co.  v.  Hill,  65. 

13.  DAMAGE.S.  —  Evidence  that  the  Plaintiff  had  her  Infant  iw  hier 
Arms  when,  after  being  taken  past  her  station,  her  request  that  the 
train  return  to  such  station  was  refused,  and  she  was  directed  to  get  o£F 
in  a  driving  rain,  where  there  was  no  shelter,  is  admissible,  because  it 
tends  to  aggravate  the  wrong  of  the  conductor  in  requiring  the  plaintiff 
to  leave  the  train  where  there  was  neither  station  nor  shelter.  Alabama 
etc.  R.  R.  Co.  V.  Sellern,  17. 

14.  Exemplary  Damages. — If  a  CJoNDacTOR  or  a  Railway  Company,  acting 
within  the  range  of  his  employment,  after  having  passed  a  station  with- 
out allowing  a  passenger  to  alight,  willfully  refuses  to  return  with  the 
train  to  such  station,  and  compels  the  paissenger.  who  is  a  woman  encum- 
bered with  her  baby  and  baggage,  to  alight,  in  a  driving  rain,  two  hun- 
dred yards  from  such  station,  and  from  any  shelter,  whereby  she  is 
nnnecessarily  exposed  to  the  elements  while  walking  that  distance,  to 
the  injury  of  her  health,  this  misconduct  on  the  part  of  such  conductor 
is  such  willful  wrong,  and  is  accompanied  with  such  reckless  disregard 
of  consequences,  necessarily  injurious,  as  authorizes  the  jury  to  award 
exemplary  damages.     Alabama  etc.  R.  R.  Co.  v.  Sellers,  IZ 

Ifiw  Plbadino  —  Daicagbs  tor  Carrying  Passenger  beyond  his  Statiok. 
—  When,  in  an  action  against  a  railroad  corporation,  the  complaint  •!■ 


986  Index. 

leges  wrong  and  negligence  in  failing  to  stop  at  a  station  to  permit  a 
passenger  to  alight,  and  that  after  such  station  was  pasaed,  the  con- 
dactor  refused  to  return  to  it,  and  directed  the  passenger  to  get  off  in  a 
driving  rain,  the  damages  recoverable  cannot  be  limited  to  thoae  aris< 
ing  from  the  failure  to  stop  at  the  station  in  the  first  instance,  but  in- 
clude those  resulting  from  the  refusal  to  return,  and  from  directing 
plaintiff  to  alight  in  the  rain.     Alabama  etc.  R.  R.  Co.  v.  Sellers,  17. 

16.  A  Passenqer  on  a  Freight  Train  is  entitled  to  be  set  down  at  the 
station  to  which  he  has  purchased  a  ticket,  and  may  recover  damages 
for  beiug  carried  beyond  such  station  and  compelled  to  alight  several 
hundred  yards  therefrom  in  a  driving  rain,  and  at  a  place  where  there 
was  no  shelter,  precisely  the  same  as  though  the  train  were  one  used 
exclusively  for  passengers.     Alabama  etc  R.  R.  Co.  v.  Sellers,  17. 

17.  Expulsion  from  Train.  —  One  does  not  necessarily  leave  a  train  volun- 
tarily, though  no  actual  force  is  employed  to  put  him  off.  He  may  ba 
coerced  by  the  direction  of  the  conductor  that  he  alight,  and  by  the  fact 
that  if  he  does  not  do  so,  he  will  be  carried  still  farther  beyond  the  sta- 
tion of  his  destination.     Alabama  etc.  R.  R,  Co.  v.  Sellers,  17. 

18.  Pleading.  —  An  Averment  that  the  Plaintiff  was  Put  off,  ob  C!om- 
FELLED  to  Get  OFF,  of  a  railway  train  at  a  point  beyoud  the  station  of 
her  destination  may  be  supported  without  proof  of  the  ase  of  force,  aa 
by  evidence  showing  that  after  carrying  plaintiff  past  such  station  the 
conductor  of  the  train  refused  to  return  thereto,  and  directed  plaintiff  to 
alight,  and  it  was  necessary  to  leave  the  train  to  avoid  being  carried  a 
still  greater  distance  from  the  station.  Alaljama  etc.  R.  R.  Co.  v.  Sellers, 
17. 

19.  Pleading  —  Negligence.  — In  an  action  against  a  railroad  company  for 
injuries  caused  in  operating  the  road,  the  plaintiff  need  not  aver  the 
particular  defect  in  the  condition  of  the  track  or  machinery  in  which 
the  negligence  consisted.     Richmond  etc.  R.  R.  Co.  v.  Vance,  41. 

20.  Damages.  — Exemplary  Damages  mat  be  Allowed  against  a  Railwat 

Corporation  for  an  Assault  and  Battery  on  the  person  of  the  plain- 
tiff by  defendant's  brakeman,  because  the  plaintiff,  though  not  rightfully 
on  the  train,  would  not  undertake  to  get  off  while  it  was  running  at 
Buch  a  rate  of  speed  as  to  render  the  attempt  hazardous.  Alabama  etc 
R.  R.  Co.  v.  Frazier,  28. 

21.  Railroad  Corporation's  Liability  for  Acts  of  Brakeman.  — If  a 
brakeman  is  sent  by  the  conductor  to  inform  a  person  on  the  train  that  ha 
must  get  off,  which  the  brakeman  does,  and  such  person  not  complying 
with  the  demand  that  he  get  off,  because  the  speed  of  the  train  was  such 
as  to  render  any  attempt  to  leave  it  dangerous,  the  brakeman.  in  the 
presence  of  the  conductor,  thereupon  commits  an  assault  and  battery  on 
such  person  to  coerce  his  will  so  tliat  he  would  get  off,  the  act  of  tha 
brakeman  is  within  the  line  of  his  duty,  and  the  corporation  is  answer* 
able  therefor.     Alabama  etc  R.  R.  Co.  v.  Frazier,  28. 

22.  Railroad  Corporation  is  Answerable  for  Willful  Misconduct  of  its 

Employee,  if  he,  while  acting  within  the  range  of  his  employment,  does 
an  act  injurious  to  another,  either  through  negligence,  wantonness,  or 
intention;  but  if  he  go  beyond  the  range  of  his  employment,  and  of  hia 
own  will  do  an  unlawful  act  injurious  to  another,  iiis  employer  is  not 
liable  therefor.     Alabama  etc.  R.  R.  Co.  v.  Frazier,  28. 

23.  Evidence  —  Burden  of  Proof.  —  If,  in  an  action  for  an  assault  commit* 
ted  on  the  plaintiff  by  a  brakeman  of  a  railway  train,  the  defendant  pleads 
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that  the  force  nsed  was  necessary  to  remote  the  plaintiff  from  the  train, 
the  defendant  must  assume  the  burden  of  proving  the  necessity  of  the 
force  employed.     Alabama  etc.  R.  R.  Co.  v.  Frazier,  28. 

S4.  Evidence  —  Re3  Gkstje.  —  In  an  action  against  a  railroad  company  to 
recover  damages  for  an  assauU  and  battery  committed  by  a  brakeinan  oa 
a  person  not  rightfully  on  the  train,  in  which  he  claims  that  the  assault 
was  without  justification  or  palliation,  and  the  brakeman  that  it  was 
committed  under  apprehension  of  an  attack  by  the  plaintiff,  all  that  oc< 
curred  between  plaintiff  on  one  hand  and  the  conductor  and  brakeman 
on  the  other  —  the  manner,  language,  and  conduct  of  the  parties  just 
before  and  leading  up  to  the  assault —  constitute  part  of  the  res  gesttB^ 
and  evidence  of  them  is  admissible.  Alabama  etc  R.  R.  Co.  r.  Frazier, 
28. 

25.  Express-messenger,  Railroad  Compant  not  Liable  tor  WRONoraL 
Acts  of.  —  Arj  express-messenger  on  a  railway  train  is  not  the  servant  of 
the  railroad  company,  and  the  company  is  not,  therefore,  liable  for  hi* 
wrongful  acts.     Louisville  etr.  R'y  Co.  v.  Dougl<iss,  582. 

S8.  Railroad  Corpokations  Engaged  in  Carrying  Live-stock  cannot, 
by  contract,  exempt  themselves  from  liability  for  their  own  negligence. 
Railroad  v.  Dies,  871. 

27.  Railroad  Corporations  —  Shipper,  when  not  Estopped  by  his  Con. 
TRAcr.  —  Agreement,  in  a  contract  for  the  shipment  of  live-stock,  that  the 
shipper  has  examined  and  found  in  good  order  the  cars  provided  for 
trans[iortation  of  his  stock,  and  accepts  the  same,  and  agrees  that  they 
are  suitable  and  sufficient,  does  not  estop  him  from  proving  that  such 
stock  was  injured  by  a  defect  in  one  of  the  cars,  nor  from  recovering 
damages  sustained  from  such  defect.     Railroad  v.  Dies,  871. 

28.  Railroad  Corporations  Using  Cars  of  Othkr  Corporations.  —  Cab- 
RtER  cannot  Escape  Responsibility  by  canyino  its  freight  in  cars  fur- 
nished by  or  owned  by  another  corporation.     Railroad  v.  Dies,  871. 

29.  Railroad  Corporations  Shipping  Stock  in  "Palace  Horse-car,"  pro- 
cured from  another  corporation  at  the  request  of  the  shipper,  is  never- 
theless liable  for  any  injury  resulting  to  stock  from  a  defect  in  such 
car.     Railroad  v.  Dies,  871. 

80.  Railroad  Company  Carrying  Livk-stock  not  Justified  in  Rkfusino 
TO  Lay  out  Cab  when.  — Where  it  is  found  that  cattle  being  trans- 
ported in  a  railroad  car  with  hogs  are  suffering,  the  conductor  of  the 
train  is  not  justified  in  refusing,  upon  the  shipper's  request,  to  lay  out 
the  car  at  a  station,  merely  because  the  stock-pen  at  that  station  is  un- 
safe for  hogs,  it  not  appealing  that  the  cattle  could  not  be  separately 
unloaded,  or  that  the  railway  company  was  under  no  duty  of  having  a 
pen  safe  for  hogs  as  well  as  for  cattle.  Johnson  v.  Alabama  etc  R'y  Co., 
534. 

tl.  Reckless  Injury  of  Trespassers.  — If  One  Who  Walks  upon  a 
Railkoad  Track  about  midway  of  a  trestle  one  hundred  feet  long  and 
fifteen  to  twenty  feet  high  is  seen  by  the  engineer  of  an  approaching 
train,  whicli  could  have  been  stopped  by  prompt  action  on  the  part  of  such 
engineer  in  time  to  prevent  injury  to  the  person  on  the  track,  and  the 
enirineer  speculates  upon  the  chances  of  the  latter's  reaching  the  end  of 
the  trestle  l>efore  the  train  does,  until  it  is  too  late  to  stop  the  train,  and 
he  is  run  over  and  killed,  the  railroad  corporation  is  answerable  in  dam- 
ages, because  it  was  recklessness  for  engineers  to  speculate  upon  mob 
chances.     Central  R,  R.  etc  Co.  v.  Vatighari,  60. 
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32.  Railway  Corporations  — Trespassers,  Duty  to.  —  Aw  ENGnrm  la 

charge  of  a  railway  tiain  does  not  owe  a  duty  to  trespassers  to  keep  any 
special  lookout  for  them,  or  to  withdraw  his  lookout  from  the  track  in 
front  of  his  engine,  to  look  across  the  country  to  a  trestle  to  see  whether 
there  is  any  one  thereon.  Hence  it  is  error  to  admit  evidence  showing 
that  by  so  looking  the  trespasser  on  such  trestle  could  hare  been  seen  ia 
time  to  avoid  injury  to  him.     Central  R.  R.  He,  Co.  v.  Vaughan,  50. 

33.  Liability  of,  for  Killing  Stock.  —  If  stock,  from  being  frightened 
by  a  moving  train,  run  upon  a  trestle,  from  which  they  fall,  and  are 
thereby  killed,  the  railroad  corporation  is  not  liable  therefor  under  a 
statute  imposing  liability  for  stock,  the  killing  or  crippling  of  which  !8 
caused  by  any  moving  train,  or  engine,  or  cars.     Railroad  v.  Sadler,  896. 

34.  Consideration,  Erection,  and  Maintenance  of  Railway  Station  ow 
Land  is  Valuable.  —  The  erection  and  maintenance  of  a  railway  sta> 
tion  on  land  of  a  ward  conveyed  by  his  guardian  to  the  company  is  a 
valuable  consideration  for  such  conveyance.  Louisville  etc  R*y  Co.  r, 
Bli/the,  599. 

35.  Street-railways — Right  to  Use  of  Street. — The  right  of  a  railway 
in  a  street  is  only  an  easement  to  use  the  highway  in  common  with  the 
public.  It  has  no  exclusive  right  of  travel  upon  its  track,  and  it  ia 
bound  to  use  the  same  care  in  preventing  a  collision  as  is  the  driver  of 
a  wagon  or  other  vehicle.     Rancher  v.  East  Detroit  etc.  R'y  Co.,  447. 

86.  Streei'-railways  —  Right  to  Drive  on  Track.  — A  person  is  not  uegli. 
gent  nor  a  trespasser  in  driving  upon  a  street-railway  track  in  the  night* 
time.  He  has  the  same  right  to  travel  upon  it  as  the  railway  company, 
save  that  it  is  his  duty,  when  he  meets  a  car,  to  get  off  and  give  the  car 
precedence.     Rancher  v.  East  Detroit  etc.  R'y  Co.,  447. 

37.  Street-railways  —  Liability  at  Crossing  —  Duty  of  Traveler  to 
Look  and  Listen.  —  A  person  about  to  cross  a  street-railway  track 
need  not  stop,  but  he  must  look  and  listen,  so  as  to  avoid  walking  or 
driving  directly  in  front  of  a  moving  car;  and  if  he  fails  to  so  look  and 
listen,  he  is  guilty  of  contributory  negligence,  and  cannot  recover  for  in. 
juries  resulting  from  being  struck  by  the  car.  Carson  r.  Federal  Street 
etc.  R'y  Co.,  727. 

88.  Street-railways  —  Liability  at  Crossings  —  Contributory  Nbgli- 
GENCE  OF  Servant.  —  When  a  wagon  is  crushed  at  a  crossing  by  collision 
with  a  street-car,  caused  by  the  negligence  of  the  driver  of  the  wagon, 
who  is  in  the  employ  of  its  owner,  such  owner  is  affected  by  the  negli- 
gence of  his  servant,  and  cannot  recover  for  the  injury.  Carson  v.  Fed- 
eral Street  etc.  R'y  Co.,  727. 

89.  Street-bailways  —  Right  to  Use  of  Street  —  Doty  to  Avoid  Col- 
lision. —  The  superior  right  of  a  street-railway  company  to  the  use  of  that 
portion  of  the  highway  designated  for  its  use  must  be  exercised  with  dna 
caution  and  regard  for  the  rights  of  travelers  thereon;  and  the  fact  thai 
it  has  a  prescribed  route  does  not  alter  its  duty  to  the  public,  who  have 
a  right  to  travel  upon  its  track  until  met  or  overtaken  by  its  car*. 
Rmcher  v.  East  Detroit  R'y  Co.,  447. 

AO.  Strket-railways  — Duty  to  Prevent  Collision. — As  between  m 
street-car  company  and  the  driver  of  a  wagon  or  omnibus,  the  duty  rests 
upon  the  company  to  furnish  its  cars  with  light  at  night,  or  give  warning 
signals  of  approach,  and  if  it  fails  in  this  duty,  and  does  not  run  its  cars 
•o  slowly  as  to  avoid  collision,  it  is  guilty  of  negligence,  if  the  driver  ti 
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tbe  vehicle  exercises  reasonable  and  ordinary  care.     Rascher  r.  East  De» 
troit  R'y  Co.,  447. 

41.  Street-railway — Collision  with  Vehiclb  —  Evidkncb  or  NBau< 
OENCB.  — In  an  action  to  recover  for  injury  received  in  a  collision  with  a 
car  while  driving  upon  a  street-railway  track  in  the  night-time,  evidenoo 
is  admissible  to  show  that  the  public  were  in  the  habit  of  driving  and 
traveling  upon  such  track,  as  bearing  upon  the  question  of  negligence  in 
running  a  car  atnigtit  without  any  head-light^  or  other  light  of  any  kind. 
Rancher  V.  Enst  Detroit  R'y  Co.,  447. 

42.  Stkeet-railways  —  Collision  with  Vehiclb — Neolioencb  ?or  Jcbt 
TO  Determine.  —  In  an  action  to  recover  tor  injury  received  in  a  collision 
with  a  car  while  driving  upon  a  street-railway  track  in  the  night-time, 
the  question  of  reasonable  diligence  and  ordinary  care  to  prevent  coU 
lision  on  the  part  of  the  plaintiff,  and  of  negligence  on  the  part  of  the 
railway  company,  is  for  the  jury  to  determine,  under  evidence  showing 
that  the  car  was  not  lighted,  and  was  running  at  the  rate  of  fifteen  or 
twenty  miles  an  hour,^aud  tiiat  the  plaintiff  and  another  person,  a  short 
distance  behind  him,  did  not  see  the  car  until  the  collision  was  inevitable. 
Raa  her  v.  Eaxt  Detroit  R'y  Co.,  447. 

43.  Street-railways. — Terms  "Railway**  and  "Railroad**  arb  Synon- 
ymous, and  have  no  distinct  and  independent  meaning  in  themselves. 
When  either  is  used  in  a  statutory  or  constitutional  provision,  and  tha 
context  is  without  indication  that  a  particular  kind  of  road  is  intended, 
the  provision  will  be  deemed  applicable  to  every  species  of  road  em. 
braced  in  the  general  sense  of  the  word  used.  Hence  general  authority 
to  railroad  companies  to  lease  their  property  and  franchises  will  in* 
elude  street-railway  as  well  as  steam-railroad  companies.  Raffcrty  r. 
Central  Traclinn  Co.,  763. 

44.  Street-kailways  —  Right  to  Use  Streets. — Power  to  Leasb  and 
Operate  tiie  property  and  francliises  of  passenger-railway  companies 
necessarily  includes  all  the  franchises,  rights,  and  privileges  of  the  com. 
pany  leased,  and  among  these  is,  necessarily,  such  right  to  occupy 
streets  and  lay  tracks  as  the  leased  company  is  possessed  of.  Raffertjf 
V.  Central  Traction  Co.,  763. 

48).  Street-railways  —  Right  to  Usb  Street.  —  Under  a  statute  pro« 
viding  that  a  street-railway  company  organized  thereunder  may  lay 
tracks  upon  any  street  upon  which  "a  passenger-railway  now  is  or  may 
hereafter  be  constructed,"  such  company  may  enter  and  lay  tracka 
upon  streets  not  before  occupied  by  passenger-railways.  Rafferty  v. 
Central  Traction  Co.,  763. 

46.  Street-railways  —  Liability  for  Lease  o»  Franchise  —  Excessive 
Exercise  or  Power.  —  When  a  street-railway  corporation  has  leased 
the  property  and  franchises  of  another  railway  company,  in  exct  ss  of 
its  lawful  aiitliority,  it  is  liable  therefor  to  the  state,  but  not  to  private 
persons,  unless  they  have  sustained  private  injury,  for  which  they  are 
entiiled  to  legal  redress.     Rafferty  v.  Central  Traction  Co.,  763. 

47.  Street-railways.  —  Right  of  Abuitino  Owner  to  Usb  of  Street  is 
the  same  after  car  tracks  are  laid  thereon  and  the  cars  running  as  it  was 
before.  If,  at  any  time,  he  has  occasion  for  the  presence  of  vehicles  on 
the  street  in  front  of  his  property,  to  take  away  or  deliver  persons  or 
goods,  he  may  exercise  that  right  for  such  reasonable  time  as  is  neces- 
sary for  his  purposes^  and  if,  in  such  exercise  of  the  right,  the  paMsage  of 
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atreet-ean  Ii  impeded,  they  mast  wait.  Rafferty  T.  Cenirai  Tradbm 
Co.,  763. 

48.  Streets  —  STREET-RAiLWAra  not  Additioitai;  Servitudk. — The  an* 
thorized  use  of  a  public  street  for  street-railroad  purposes,  no  matter 
what  the  motor  power  may  be,  is  not  the  imposition  of  an  additional  ser* 
vitude^  and  does  not  entitle  the  abutting  land-owners  along  the  street 
to  compensation  for  such  use.     Rafferty  v.  Central  Traction  Co.,  763. 

See  Carriers;  Corporations,  4;  Eminent  Domain;  Estoppel;  EviDeNCS, 
6,  7;  Injunctions,  I;  LtEoisLATCRS,  2;  Libel,  7;  Master  and  Sut« 
▼AKT,  6,  6;  Municipal  Corporations,  27,  28;  NEGLiasNOK,  6;  Pro- 
cess, 1. 

RAILROAD-AID  BONDS. 
See  Estoppel;  Municipal  Corporations,  27,  28. 

RAPK 

1.  Assault  to  Rape — Evidence  of  Capacitt.  —  At  common  law,  •  boy  un- 

der the  age  of  fourteen  years  cannot  in  point  of  law  be  guilty  of  an  assault 
with  intent  to  conmiit  rape,  and  if  he  is  under  that  age  at  the  time  of 
the  alleged  offense,  evidence  is  inadmissible  to  show  that  in  point  of 
fact  he  could  commit  the  offense.     McKinny  v.  State,  140. 

S.  Assault  to  Rape. — A  Boy  under  the  Age  o»  Fourteen  Tears  is 
always  presumed  to  be  incapable  of  being  guilty  of  attempting  to  com- 
mit rape;  and  in  those  jurisdictions  where  such  presumption  may  be 
rebutted  by  proof  of  capacity,  the  burden  of  such  proof  is  upon  the 
prosecution.     McKinny  v.  State,  140. 

3.  Assault  to  Rape.  —  A  Bot  under  the  Aqi  or  Fourteen  Years  cannot, 
nnder  the  statutes  of  Florida,  be  legally  convicted  of  an  assanlt  to  com- 
mit rape,  in  the  absence  of  any  evidence  of  his  capacity  to  commit  such 
offense.    McKinny  v.  State,  140. 

REAL  PROPERTY. 
L  Land-owner  is  Liable  for  Injuries  to  Stock  Running  at  Labob,  Co* 
OAsiONED  BT  ERsariONS  OR  EXCAVATIONS  SO  made  on  his  land  as  to  be 
obviously  dangerous  to  animals  straying  thereon,  where  the  right  of 
animals  to  run  at  large  is  recognized  by  law.     Hurd  ▼.  Lacy,  61. 

2.  Owner  of  Land  is  Liable  for  Injuries  to  Animals  Caused  bt  a 

Barbed- WIRE  Fence  not  constructed  as  an  ordinarily  prudent  husband- 
man consttnicts  such  fences,  if  the  right  of  such  animals  to  run  at  large  is 
recognized  by  law,  and  they  stray  upon  such  land  and  come  into  contact 
with  such  fence.  Hurd  v.  Lacy,  61. 
8.  Contractor  doing  Public  Work  under  Adthoritt  of  United  States 
NOT  Liable  for  Injury  to  Individual  when. — Where  a  contractor 
does  public  work  in  a  proper  and  careful  manner,  nnder  a  contract  with 
the  government  of  the  United  States,  which  that  government  has  au« 
thority  to  make,  he  is  not  liable  for  any  injury,  direct  or  consequential, 
to  private  property  that  may  result  therefrom.  Where,  therefore,  a 
contractor,  while  blasting  rocks  in  a  navigable  river,  for  the  purpose  of 
removing  obstructions  to  navigation,  under  a  contract  with  tlie  United 
States  government,  injures  a  house,  distant  three  thousand  feet  from  the 
place  of  the  explosion,  the  injury  not  being  caused  by  casting  any  ma* 
teriuls  upon  the  premises,  but  simply  by  the  vibrations  of  the  earth  or 
by  the  pulsations  of  the  air,  he  b  not  liable  for  the  injury  in  an  •oti<HI 
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brought  against  b!m  by  the  owner  of  the  honse,  without  proof  of  negli* 
gence;  and  a  charge  to  the  jury  that  if  the  explosions  lojared  the  honae^ 
he  is  liable,  without  regard  to  the  qaestioa  of  negligence,  is  error.  Ben- 
tier  V.  Atlantic  Di edging  Co.,  649. 

4.  FiRBs  —  Duty  and  Liability  of  Mill-ownee  in  Respect  to. — When 
fires  are  liable  to  originate  in  the  engine  or  boiler  rooms  of  a  saw-mill, 
and  the  construction  of  the  mill  is  such  that  the  surroundings  are  in* 
flammable,  so  that  fire  is  liable  to  spread  rapidly  when  once  ignited,  it 
is  incumbent  upon  the  person  operating  the  mill  to  take  care  that  fira 
shall  not  consume  it  and  spread  to  other  property,  by  keeping  on  hand, 
not  only  persons  to  watch  the  fire  and  keep  it  within  the  furnace,  but 
also  some  appliances  for  extinguishing  fire,  in  case  it  should  accidentally 
escape  and  ignite  some  part  of  the  building.     McNaUy  r.  Cotvoell,  494. 

6>  Streets  —  Right  to  Use  Sidewalk  for  Business  Purposks.  —  Occupant* 
of  places  of  business  upon  a  public  street  have  a  right  to  nse  the  side* 
walk  in  frout  of  their  premises  in  receiving  and  sending  out  merchandise^ 
but  they  must  exercise  this  right  with  a  due  regard  to  the  safety  of 
pedestrians;  and  what  is  such  reasonable  length  of  time  as  such  persons 
may  allow  their  property  to  remain  upon  the  sidewalk  without  incurring 
the  charge  of  negligence  is  for  the  jury  to  decide  under  the  circum* 
stances  of  each  particular  case.      Vallo  v.  United  SimUt  Sxpresa  Co.,  741. 

See  Boundaries;  Fixtures;  Insuranok,  I;  Judgments,  3;  Mechanics* 
Liens,  3;  Mortgages,  II;  Municipal  Corporations,  22,  23;  Negu* 
OENCE,  1-3;  Partition;  Railroads,  47,  48;  Specipio  Pxrpormanos,  2{ 
Statutes,  6;  Taxes,  2. 

REALTY. 
See  Real  Propbrtt. 

REBUTTAL. 
Bee  Nkqligsmok,  6;  Bap^  % 

RECEIPT. 
See  Bills  op  Laduto,  1. 

RECEIVERa. 
See  Bankb^  ft. 

RECORD. 
Bee  AcKNowLKDOMSiiT,  7,  15;  Agenot,  2;  Appkal,  8,  7|  CHArm  Mom«> 
OAOBS,  2;  Deeds;  Evidence,  10,  13;  JuDOMBNrs,  I;  Larcbnt,  1;  Mokv> 
ttAOK^  i,  7,  8;  Municipal  Corporations,  27»  31)  Noruai  Fmmjvmm, 

RECOUPMENT. 
See  Sales,  ft. 

REDEUVERY  BONDa 
See  Suretyship,  L 

REDEMPTION. 
Sss  Jwauju  Saus,  2;  MoRVOAosa,  9;  Suitdat;  Taxi%  IL 
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REFORMATIOW. 
See  MisTAKB,  1,  2,  4,  6ii 

REGULATIONS. 
See  OAKRiBBfl,  2-5;  Railboads,  4,  6;  Watbb  CoMPAiina,  1,  SL 

REIMBURSEMENT. 
See  Mandamus. 

RELEASE. 
See  Suretyship,  4-^  8. 

RENT. 
See  Landlord  and  Tenant,  2;  Water  CoMPANiia^  1,  % 

REPLEVIN. 
BsPLxmi  AOAnm  Oftioir — Demand. — An  owner  of  personal  property 
may  maintain  replevin,  without  prior  demand,  against  an  officer  who  bai 
taken  it  under  attachment  or  execution  against  a  third  person  in  whose 
posseiaion  it  was  found.     Hopkina  v.  Bishopf  480. 

RESCISSION. 
See  Mistake,  2. 

RES  GESTAE. 
See  Fbbjitrt,  2;  Railroads,  S4. 

RESOLUTIONS. 
See  Mcnicifal  Corporations,  11,  SIl 

RESTRAINT  OF  MARRIAGK. 
See  Devise,  2,  3. 

RETROACTIVE. 
See  Statutes. 

REVENUE. 
See  Taxes,  1. 

REVERSAL. 
See  Damages,  7;  Pleading,  8. 

REVIEW. 
See  New  Trial;  Trial,  1. 

REVIVOR. 
See  Limitations  or  AcrioNs,  2;  Scire  Faoia» 

REVOCATION. 
See  Suretyship,  12. 
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RIGHT  OF  WAY. 
See  Leqislatubb,  2;  Pleading,  L 

RIPARIAN  RIGHTS. 
See  Watbrcourses. 

SALES. 
L  Contract  ot  Sale  —  CoNSTRCCrioM.  — When,  at  the  time  an  agreement 
ia  entered  into  to  furnish  a  quantity  of  harrow  teeth  of  "regular  patterns, 
mch  as  heretofore  furnished,"  the  parties  test  the  quality  of  the  teeth 
which  have  been  furnished,  the  agreement  must  be  construed  to  meaa 
that  the  teeth  to  be  furnished  are  to  correspond  in  quality  with  the  teeth 
theretofore  furnished.     Harrow  Spring  Co.  v.   Whipple  Harrow  Co.,  421. 

5.  Contract  of  Sale  —  CoNSTRuarioN  —  Evidence.  —  Under  a  contract 

by  which  the  seller  agrees  that  shipments  of  the  goods  will  be  made  as 
specified,  and  that  "  we  will  also  agree  to  fnrnish  what  additional 
amounts  of  the  above  goods  you  may  require  for  your  season's  trade  upoa 
the  same  terms  and  conditions,  but  are  to  have  reasonable  time  and  no* 
tice  in  which  to  fill  any  additional  amount,  say  about  thirty  days," 
the  seller  must  have  a  reasonable  time  after  the  goods  are  specified  or 
named  within  which  to  make  the  shipment;  and  although  the  buyer 
may  show  by  parol  that  he  gave  an  order  for  goods  on  the  day  that  the 
contract  was  made,  he  cannot  vary  the  terms  of  the  agreement  by  parol 
proof  that  the  seller  agreed  to  keep  the  goods  on  hand  ready  for  imme* 
diate  shipment.     Hai-row  Spring  Co.  v.  Whipple  Harrow  Co.,  421. 

IL  Where  Deemed  to  be  Made.  —  If,  in  the  state  of  the  vendee's  resi< 
dence,  a  contract  is  made,  to  the  effect  that  the  vendor  will  ship  certain 
property  from  another  state  in  original  packages,  which  the  vendee,  after 
receiving,  shall  have  ten  days  to  return,  if,  on  examination,  they  shall 
prove  not  satisfactory,  any  sale  resulting  from  such  contract  and  ship* 
ment  must  be  deemed  to  have  been  made  in  the  state  of  the  vendee's 
residence,  because  it  is  incomplete  until  delivery  is  made  there,  and  he 
has  had  an  opportunity  to  examine  the  property  and  to  elect  whether 
he  will  keep  it  or  not.      Waaaerhoehr  v.  Boulier,  344. 

4.  Conflict*  of  Laws  —  Illegal  Sales.  — The  Prioe  of  Article.^  sold  and 
delivered  ia  a  state  where  such  sale  is  legal,  if  nothing  remains  to  be 
done  by  the  vendor  to  complete  the  transaction,  can  be  recovered  in  a 
state  where  such  sale  is  illegal.      Wasserhaehr  v.  Boulier,  344. 

6.  Damages  —  Recoupment.  — In  an  action  by  a  seller  to  recover  for  goods 

furnished  under  a  written  contract,  the  buyer  may  recoup  his  expenses 
incurred  in  making  sales  in  expectation  of  the  delivery  of  the  goods 
within  the  time  specified  in  the  contract,  and  which  he  failed  to  com> 
plete  because  of  the  failure  of  the  seller  to  so  deliver.  Harrow  Spring 
Co.  ▼.  Whipple  Harrow  Co.,  421. 
8.  Stoppage  in  Transitu— When  not  Defeated. — When,  after  freight 
and  wharfage  are  paid  and  receipted  for,  the  bill  of  lading  shown  but 
not  assigned,  and  the  goods,  though  upon  the  wharf  at  their  destination, 
are  not  actually  delivered  by  the  carrier  to  the  consignee,  the  right  of 
stoppage  in  transitu  still  exists,  as  against  a  bonijide  purchaser  who  has 
paid  value  and  has  delivered  the  receipted  freight  and  wharfage  bills, 
and  an  order  upon  the  carrier  for  the  goods.  In  such  case,  if  part  of  the 
goods  have  been  delivered  under  such  order,  the  right  of  stoppage  tn 
AM.  8t.  Rep.,  Vol.  XXX.  -63 
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tratuUu  stm  exists  as  to  the  remainder  undelivered  npon  the  wlmr& 
Ocean  Steim-ahip  Co.  v,  Ehrlich,  164. 

7.  Stoppaob  in  TRAMsrra  —  How  Defeated,  and  when  Still  Exists.  — 
The  right  of  stoppage  in  transitu  can  ouly  bo  defeated  by  actual  possession 
in  the  vendee,  or  a  bonajide  assignment  of  the  bill  of  lading;  and  a  custom 
of  the  carrier  to  dispense  with  the  production  of  the  assigned  bill  of  lad* 
ing,  and  to  deliver  the  goods  to  the  holder  of  the  receipted  bills  for 
freight  and  wharfage,  does  not  defeat  the  right  of  stoppage  tn  transitu. 
Ocean  Steamship  Co.  v.  Ehrlieh^  164. 

See  AcKNowLKDOMBNT,  6,  7;  Evidence,  12;  Fixtures;  Fbaudulent  Con- 
VE7ANCES,  5-8;  Intkbstatk  Commerce;  Plkdqk;  Vendos  and  Fun* 

CHASSa. 

SALESMEN. 
See  Bailments,  4,  8. 

SATISFACTION. 
8m  Eqvitt,  6;  Eyidencb,  12;  JcDOMRNTay  8^  9l 

SCIRE  FACIAS. 
A  Scire  Facias  to  revive  a  judgment  is  not »  new  action,  but  the  continaaao* 
of  an  old  one.     Rice  t.  MoorCf  318. 

SECURITIES. 
See  Sdrettship,  4,  7. 

SEDUCTION. 

L  SKDiTcnow  BT  Persuasion. — Seduction  may  be  accomplished  by  means  of 
influence  and  persuasion,  intended  to  reach,  and  actually  reaching,  that 
result,  without  a  promise  of  marriage  or  pecuniary  advantage.  Such 
effectnal  persuasion  actively  causing  the  seduction  may  be  as  distinct  % 
grievance  as  more  venal  representations,  which  appeal  to  covetousness 
more  than  to  excited  feelings.     Hallock  v.  Kinney,  462. 

fi.  SEDucrioN  B7  Persuasion  —  Evidence  Establishino.  — la  an  action  for 
seduction,  evidence  that  the  defendant  took  the  plaintiff,  a  girl  sixteen 
years  old,  living  with  hat  parents,  and  hitherto  chaste,  to  a  danoa  soino 
distance  from  her  home,  that  upon  their  arrival  he  procured  a  bedroom 
for  the  express  purpose  of  debauching  her,  and  immediately  commenced 
his  indecent  proposals,  and  that  late  at  night  they  left  the  ball-room  and 
went  to  the  bedroom  at  his  solicitation,  where  he  accomplished  bis  pur- 
pose,  makes  out  such  a  case  as  should  be  submitted  to  the  jury  under 
proper  instructions.     Hallock  v.  Kinney,  462. 

SERVICES. 

8«e  Attachmknt,  1;  Contracts,  5;  Master  and  Sebtaht|  Nmotiablb 

Instruments,  8;  Parent  and  Chils^  iL 

SERVITUDES. 
8«e  Railroads,  48. 

SET-OFF, 
See  Leqaoz. 
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SHERIFFS. 

Sea  Etidkkob,  S;  Judombnts,   12;   Judicial    Salss,  S-6;   OFncEBi^   1| 

SuBBXYSHiP,  1;  Trespass,  2;  Tboveei,  2. 

SHIPPING. 
Dbhttrraoi,  Damaobs  a  Natukk  or,  Recoverabli  from  Consioitob 
WHEN.  —  Where  no  provisioa  is  made  in  a  bill  of  lading  for  the  pay« 
ment  of  demurrage  by  the  consignee,  damages  in  the  nature  of  demur* 
rage  may  be  recovered  from  the  consignor  in  case  he  detains  the  vessd 
for  loading  for  an  unreasonable  time.  Van  Etten  ▼.  Newton,  630. 
See  Insuranci;  6. 

SITUS. 
See  JuRisDicTioir,  2. 

SLANDER. 
See  LiBEU 

SPECIFIC  PERFORMANCE. 

1.  Specific  Pbrformancb  of  a  Unilateral  Contract  may  be  decreed.  If  it 
is  fair,  just,  and  reasonable,  and  the  party  sought  to  be  charged  has  so 
bound  himself  as  to  meet  the  requirements  of  the  statute  of  frauds,  and 
the  other  party  has  elected  to  treat  the  contract  as  binding,  and  to  en* 
force  it.     Rom  ▼.  Parka,  47. 

8.  Specific  Performance.  —  Possession  of  the  Rbal  Pbopertt,  the  title 
to  which  complainant  seeks  to  ol)taiu  by  a  bill  for  specific  performance,  is 
not  essential  to  sustain  tlie  jurisdiction  of  the  court  to  award  the  relief 
prayed  for.     Roaa  t.  Parks,  47. 

S.  Specific  Perporhancb.  — A  Vendee  of  Onb  Who  has  Aorebd  to  Sbia 
or  Convey  Real  Property  may,  unless  he  is  a  purchaser  in  good  faith 
and  without  notice,  be  compelled  to  perform  the  contract  of  his  vendor* 
Boss  T.  Parka,  47. 

SPOLIATION. 
See  Plbadino,  L 

STALE  DEMANDS. 
See  Limitations  of  Actions,  8. 

STATES. 
See  Aoknowlbdqment,  10;  ArrAOHMBST;  Chattbl  Mortoaobs;  Con* 
tracts,  4;  Corporations.  1;  Courts;  Deeds;  Equity,  2;  Evidenus, 
2;  Falsb  Pretenses;  Husband  and  Wife,  2;  Insolvency.  1;  Lbuia. 
laturb,  1;  Limitations  OF  Aari0N.s,  1,2;  Mandamus;  Mortoaoeh,  11| 
Municipal  Corporations,  10;  Railroads,  46;  Sales,  S,  4;  Statutbs^ 
S)  Usukt;  Watercourses,  1. 

STATION. 
See  Railroads,  SA. 

STATUTE  OF  FRAI7D& 
Bee  OoNTRAOTs,  1;  Specific  Pbrformancb,  L 


Index. 

STATUTE  OP  LIMITATIOK. 
See  Limitations  ov  Actions. 

STATUTES. 

1.  OovnrBTronoN  of  Statute,  Matters  Considered  bt  Ooubt  in.  —  For 
the  purpose  of  construing  a  statute  aud  ascertaiuiug  the  iuteutioa  of  the 
legislature,  the  courts  will  look  to  the  whole  statute  and  all  its  parts,  and 
when  such  intention  is  ascertained,  it  will  prevail  over  the  literal  import 
and  strict  letter  of  the  statute;  and  where  the  meaning  is  doubtful  and  un> 
certain,  the  courts  will  look  into  the  situation  and  circumstances  under 
which  it  was  enacted,  to  other  statutes,  if  there  are  any  upon  the 
lame  subject,  whether  passed  before  or  after  the  statute  under  considera* 
tion,  and  whether  in  force  or  not,  as  well  as  to  the  history  of  the  coun- 
try, and  will  carefully  consider,  in  this  connection,  the  purpose  sought 
to  be  accomplished.     Parving  v.  Wimherg,  254. 

t.  Statdtb,  whether  Mandatory  or  DiRucro&T,  how  Determined. — If 
a  statute  expressly  declares  any  particular  act  to  be  essential  to  the  valid- 
ity of  an  election,  or  that  its  omission  shall  render  the  election  void, 
the  courts  must  hold  the  statute  to  be  mandatory,  whether  the  particu- 
lar  act  in  question  goes  to  tlie  merits  or  affects  the  result  of  the  election 
or  not.  But  if  a  statute  simply  provides  that  certain  things  shall  be 
done  within  a  particular  time  or  in  a  particular  manner,  aud  does  not 
declare  that  their  performance  shall  be  essential  to  the  validity  of  an 
election,  it  will  be  regarded  as  mandatory  if  they  affect  the  merits  of  the 
election,  and  as  directory  only  if  they  do  not  affect  its  merits.  Parving 
V.   Wimberg,  254. 

t.  Constitutional  Law  —  Power  to  Enact  Remedial  Leoislation  in 
Respect  to  Street- wokk.  — When  street-improvement  work  has  been 
done  under  a  void  statute,  and  the  property  owners  have  received  the 
benefits,  a  subsequent  statute  providing  for  the  levy  and  collection  of 
assessments  to  pay  for  such  work,  thus  legalizing  what  the  state, might 
previously  have  ordered,  is  constitutional  aud  valid.  Donky  v.  Pitta- 
burgh,  738. 

ii  Street  Crossings,  Statute  Authorizino  Assessment  for  Sweeping  of, 
XOT  Invalid. —  The  fact  that  a  statute  authorizing  the  assessment  of 
property  for  the  sweeping  of  streets  contemplates  the  sweeping  of  the 
orossings  does  not  render  it  invalid,  since  it  cannot  be  said  that  the 
property  owners  do  not  receive  a  special  benefit  from  keeping  them  clean. 
Reinken  v.  Fuehring,  247. 

A.  Appeals  —  Staiute,  whether  Retboactive. — A  statute  creating  • 
right  of  appeal  from  the  decision  of  a  court  in  granting  or  denying  mo- 
tions  for  new  trials  is  not  applicable  to  cases  tried  before  its  enactment. 
Alabama  etc  R.  R.  Co.  v.  Hill,  65. 

%,  Constitutional  Law  —  Remedial  Lkgislation  in  Respect  to  Street- 
work.  —  When  street-improvement  work  has  been  done  under  a  void 
statute,  and  the  property  owners  have  received  the  benefit,  a  subsequent 
statute  providing  for  the  payment  for  the  work  by  assessment,  and  broad 
enough  in  its  terms  to  cure  such  defects  as  a  failure  to  secure  the  con- 
sent of  a  majority  of  such  property  owners,  as  required  by  the  void  act, 
and  the  inclusion  in  the  proceedings  of  the  contract  for  the  setting  of 
ourbstones,  thus  legalizing  what  the  state  might  previously  hare  or- 
dered, is  constitutioual  and  valid.      W/utney  ▼.  Pittaburght  740. 
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8m  AaanrwhXDaiaat,  B,  11,  16;  Aokmot,  2|  AssooiATiom,  1;  Dxini; 
BLBonoNS,  6,  7;  Emimknt  Domain;  Evidkncb,  2;  Execution,  2,  4} 
Falsi  PasriNHBa,  6;  iNJCiKmoNa,  2;  Judomknts,  6;  7;  Mechanics' 
LiBNi,  8,  4;  MoBTOAOES,  4;  Mdniuifal  Corporations,  1,  2,  9,  12; 
24-26;  OFncKBS,  2;  Parent  and  CuiLDb  1;  iUiuiOAoa,  33,  43,  45; 
Rape,  3;  Taxes,  S. 

STOCKS. 
Sm  Corporations,  4,  6;  Dahaqes,  S;  Evidenoe,  12;  Plsdqi. 

STOCKHOLDERS. 
8«e  Corporations,  1,  4-6. 

STOPPAGE  IN  TRANSITU. 
See  Sales,  6,  7. 

STORAGE. 
See  Railroads,  4,  8w 

STORE-KEEPERS. 
See  Bailments,  3-6. 

STREET-RAILROADS. 
See  Railroads,  35-48. 

STREETS. 
Bee  ApPiTRTBNAiroBfl;  Boundaries,  1;  Hiohwats;  Mechanics*  Lnir%  %• 
4;  Municipal  Corporations;  Neoliqence,  12, 14,  19;  Railroads,  SS* 
4S;  44,  45,  47,  48;  Real  Phopertt,  5;  Statutes,  3,  ^  & 

STREET-SWEEPING. 
See  Statutes,  4;  Taxes,  2L 

SUBROGATION. 
See  Dbbtob  and  Creditor;  Mortoaoes,  1;  Surettshif,  4» 

SUBSCRIBING  WITNESSES. 
See  Wills,  2-10. 

SUBSCRIPTION. 
8m  Municipal  Corporations,  28, 

SUMMONS. 
Sm  Proceas. 

SUNDAY. 
BsDBMpnoN,  Last  Dat  tor.  Falling  on  Sunday.  —  Where  the  last  itij 
for  redemptioa  is  Suaday,  it  may  be  made  od  the  next  d«j.     Badm  fb 

See  Telegraph^  "k 
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SURETYSHIP. 
L  EsTOPPBt.  — A  Redklivkky  Bond  Estops  the  Surety  from  rabseqaently 
claiming  the  property  as  agaiost  the  sheriff  or  the  attachmeut  plaintiff, 
unless  the  sarety  was  induced  to  sign  the  bond  by  a  fraudulent  misrep- 
resentation of  the  facts.  A  statement  by  the  officer  who  takes  the  bond, 
concerning  its  legal  effect,  does  not  entitle  the  surety  to  escape  from  his 
bond,  or  to  insist  that  the  property  was  his.     Peterson  v.   Woollen,  327. 

%   PaiNCIPAL     AND     SURBTT  —  SkCRKT    UndBRSTANDINO     BETWBBN,     WHEM 

Available  to  EIscape  Liabilitt  on  Bond,  and  when  not.  — A  secret 
undisclosed  understanding  by  a  surety  in  signing  a  bond  will  not  avail  to 
avoid  liability,  in  the  absence  of  any  notice  to  the  obligee  of  the  viola* 
tion  of  the  condition  by  the  principal;  but  with  notice  to  the  obligee, 
where  the  condition  has  been  disregarded  in  such  a  manner  as  to  in* 
crease  the  surety's  liability,  the  surety  will  not  be  liable.  State  v.  Allen- 
663. 

IL  Notice  from  Erasure  of  Surety's  Name  on  Bond,  Extent  of. — The 
erasure  of  a  surety's  signature  from  a  bond,  and  of  his  name  from  the 
body  of  the  bond,  is  sufficient  to  affect  the  approving  authority  with 
notice  that  the  signing  was  upon  condition  that  other  sureties  should 
also  sign,  and  that  this  condition  had  been  violated,  since  it  is  sufficient 
to  suggest  inquiry,  which,  if  made,  would  lead  to  a  knowledge  of  the 
facta.     Stale  v.  Allen,  563. 

4.  Release  of  Surety  —  Right  to  Subrogation.  —  When  the  contract 
between  the  surety  and  the  creditor  provides  for  the  retention  of 
securities  received  either  from  the  surety  or  the  principal  debtor,  • 
departure  from  the  terms  of  such  contract  releases  the  surety,  whether 
to  his  detriment  or  not;  but  when  the  surety's  right  depends  upon  the 
doctrine  of  subrogation,  and  when  the  security  is  not  received  under 
any  contract  to  which  the  surety  is  a  party,  the  release  of  a  lien  upon 
property  by  which  it  is  rendered  unavailing  to  the  payment  of  the  debt, 
furnishes  a  defense  to  the  surety  only  to  the  extent  of  the  value  of  the 
lien  thus  lost.     Noble  v.  Murphy,  507. 

6.  Surety  Signing  Bond  on  Condition  Released  when.  — Where  a  surety 
signs  a  bond  upon  condition  that  a  certain  other  solvent  surety  will  also 
sign  it,  he  will  be  released,  if,  without  his  consent,  after  the  bond  is 
coniplete,  but  before  its  approval,  such  other  surety  is  released  by  the 
principal;  and  the  same  result  will  follow,  where  the  release  of  such  co- 
surety results  by  operation  of  law  from  the  act  of  the  principal  in  eras- 
ing the  names  of  other  sureties  who  have  previously  signed.  State  v, 
Allen,  563. 

6.  Co-sureties  on  Bond  Released  by  Release  of  Surety  when.  —  Where 
a  bond  is  signed  by  sureties  upon  the  condition  that  it  is  to  be  circulated 
for  other  signatures,  and  not  be  delivered  until  signed  by  solvent  sure- 
ties to  a  specified  amount,  and  after  sureties  to  that  amount  are  obtained, 
the  signature  of  one  of  them  is  erased  by  the  principal,  the  condition 
and  its  violation  being  known  to  the  approving  authority  before  the  ap- 
proval of  the  bond,  the  sureties  who  signed  upon  such  condition,  bat 
who  did  not  consent  to  such  erasure,  will  be  thereby  released.  State  t. 
Allen,  663. 

1,  Application  of  Security.  —  When  a  creditor,  holding  several  notes 
against  his  debtor,  with  notice  that  one  of  them  is  signed  by  a 
surety,  takes  a  mortgage  from  the  debtor  as  security  for  all  the 
notes,  without  any  designation  as  to  the  application  of  the  proceeds  of 
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the  secnrity,  he  has  a  right  to  apply  siioh  proceeds  in  payment  of  th« 
notes  other  than  the  one  eecared  by  the  contract  of  suretyship,  and 
greatly  exceeding  in  amount  the  Talne  of  the  security;  and  if,  before 
the  maturity  of  the  mortgage,  and  after  accepting  a  deed  to  the  land 
upon  which  it  is  given,  the  creditor  sells  the  land,  and  so  applies  th« 
proceeds,  the  surety  is  not  thereby  damaged,  and  remains  liable  on  the 
note  signed  by  him  as  surety.     Noble  v.  Mm-pfiy,  507. 

8.  NiiOLEcr  TO  Applt  Skcuritibs.  — If  the  maker  of  a  note  gives  a  chattel 
mortgage  to  secure  its  payment,  the  fact  that  the  mortgagor  disposes 
of  some  of  the  mortgaged  chattels,  and  the  mortgagee  takes  no  measures 
to  recover  them,  does  not  release  the  surety  on  the  note  if  the  mort« 
gagee  consented  to  the  disposition  of  the  property  by  the  mortgagor. 
T/unti  V.  Finkham,  335. 

8.  Agreement  to  retain  the  maker  of  a  note  in  the  payee's  employment  "  so 
long  as  he  does  well,"  and  to  credit  a  certain  portion  of  his  wages  on 
the  note,  does  not  release  the  sureties  thereon,  when  the  maker  is  dig. 
charged  from  service  before  the  note  becomes  due,  and  the  time  of  pay* 
ment  is  never  extended  beyond  the  maturity  of  the  note.  Thorn  T« 
Pinkham,  335. 

10.  Increase  ov  Duties  o»  Pkincifal.  —  The  fact  that  a  bank  cashier, 
after  giving  a  bond  as  such,  assumes  to  keep  the  individual  ledger  of  the 
bank  without  notice  to  his  sureties  of  such  additional  duty,  is  not  such 
a  change  or  modification  of  his  duties  as  cashier  aa  will  of  itself  die* 
charge  such  sureties  from  their  undertaking  for  his  faithful  performance 
of  his  official  duties  as  cashier.     Shnckamaxon  Bank  v.  Yard,  807. 

11.  Death  ov  Soeety  as  Revocation  of.  — When  a  contract  of  suretyship 
is  binding  upon  heirs,  executors,  and  administrators  during  the  employ, 
ment  of  the  principal  in  a  particular  office,  it  is  not  revoked  by  the 
death  of  the  surety,  and  his  estate  is  still  bound,  although  the  princi* 
pal  is  not  regularly  re-elected  to  that  office,  but  continues  to  perform 
the  duties  thereof  without  re-election.     Shackamaxon  Bank  v.  Yard,  807. 

12.  Chanqe  of  Duties  of  Principai..  —  To  Discharge  a  Surety  by 
a  change  in  the  duties  of  the  principal,  the  change  must  be  such  as 
to  interfere  with  or  modify  the  duties  for  the  faithful  performance  of 
which  the  surety  is  bound,  so  as  to  make  it  inequitable  to  enforce  his 
undertaking  upon  a  state  of  facts  not  within  the  contemplation  of  the 
parties,  and  not  consented  to  by  the  surety.     Sluickamazon  Bank  v.  Tard^ 

807. 

See  Baxks,  2;  Corporations,  4. 

SURVEYOR. 
See  Municipal  CoRPORATiONa,  23. 

SURVEYS. 
See  Boundaries. 

SWEEPING  STREETS. 
See  MuHiciPAi.  Corporations,  13^  14;  Statotbs,  4 

TAXES. 
L  Taxbs  and  Assessments,  Diotinctiom  bktwesn. —There  is  a  clear  dia* 
tinction  between  taxes  and  assessments.     Taxes  are  impositions  for  pur« 
poses  of  general  revenue;  assessments  are  special  and  local  impositions 
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npon  property  in  the  immediate  vicinity  of  an  improyeinent  for  tbe  pnb> 
lio  welfare,  which  are  necessary  to  pay  for  the  improvement,  and  laid 
with  reference  to  the  special  benefits  which  such  property  derives  from 
the  expenditure.     Reinken  v.  Fuehring,  247. 

S.  Propkrty  Ownbr  Assessed  hat  also  be  Taxed  Generally.  —  Since  a 
property  owner  assessed  for  the  expense  of  sweeping  the  street  in  front 
of  his  lot  is  fully  compensated  for  his  outlay  in  the  enhanced  value  of 
his  property,  he  may  be  taxed  generally,  also,  with  the  balance  of  the 
public  for  cleaning  other  streets  in  which  the  publio  alone  have  an  in« 
terest,  and  which  cannot  be  swept  as  the  streets  upon  which  his  prop« 
erty  abuts.     Reinken  v.  Fuehring,  247. 

8.  Constitutional  Law  —  Tax  Sales  —  Extendino  Time  of  Redemftiok. 
—  A  purchase  of  land  by  a  private  party  at  tax  sale  is  a  contract,  which, 
together  with  the  right  of  redemption  therefrom,  is  governed  by  the  law 
in  force  at  the  time  of  the  sale,  and  the  time  for  redemption  can  neither 
be  shortened  nor  extended  by  subsequent  legislation.     Hull  v.  State,  95. 

See  Fraudulent  Conveyances,  3;  Municipal  Corporations,  13,  27,  28. 

TELEGRAPHS. 

L  Pleadino.  —  A  complaint  alleging  that  the  defendant  was  a  pnblio  tele« 
graph  corporation,  and  that  W.  J.  Wilson,  for  the  benefit  and  as  the 
agent  of  the  plaintiff,  delivered  to  the  defendant  the  following  message: 
"  Howard,  Ga.,  April  27,  '90.  To  W.  L.  Wilson,  Childersburg,  Ala. 
Father  died  this  p.  M.  Come  at  once.  W.  J.  Wilson," — for  transmis- 
sion  to  plaintiff  by  telegraph,  and  that  plaintiff's  said  agent  paid  de* 
feudant  the  price  of  such  transmission,  that  such  message  was  promptly 
transmitted  to  defendant's  office  to  which  it  was  addressed,  but  was  not 
delivered  until  after  the  lapse  of  the  day  on  which  it  should  have  beea 
delivered,  sufficiently  discloses  a  contract  between  plaintiff  and  defend* 
ant,  for  the  breach  of  which  at  least  nominal  damages  are  recoverable. 
WeaUrn  Union  Tel.  Co.  v.  Wilson,  23. 

S.  A  Person  to  Whou  a  Telegram  is  Addressed  may  recover  damages 
for  delay  in  its  transmission  or  delivery  if  the  sender  was  acting  as  hie 
agent  and  the  corporation  had  notice  of  that  fact.  Western  Union  Tel, 
Co.  V.   Wilson,  23. 

S.  Failukb  to  Deliver  Telegraph  Message,  Evidence  Insufficient  to 
ExcusB.  — In  an  action  against  a  telegraph  company  for  failure  to  trans* 
mit  and  deliver  a  message,  evidence  that  the  operator,  upon  ascertaining 
that  the  company  had  no  office  at  the  place  to  which  it  was  to  be  sent, 
procured  it  to  be  sent  by  telephone,  is  inadmissible  to  establish  a  defense, 
where  the  telephone  message  was  not  delivered.  Western  Union  TA, 
Co.  V.  JoMS,  579. 

4  Telegraph  Company  Bound  to  Send  Message  not  Writtkn  on  its 
Blanks  when.  —  Where  a  message  is  received  by  the  operator  of  a 
telegraph  company  and  paid  for  by  the  sender,  the  company  is  bound  to 
transmit  it,  although  it  is  written  on  ^ aper  other  than  its  usual  blanks. 
WesUm  Union  Tel.  Co.  v.  Jones,  579. 

B.  Telegraph  Operator  Bound  to  Know  to  What  Placbs  Messaois 
CAN  bb  Sent.  — It  is  within  the  apparent  scope  of  a  telegraph  operator's 
agency  to  know  to  what  places  a  message  can  be  sent;  and  if  he  receives 
•  message  to  be  sent  to  a  place  through  which  the  company's  line  naa, 
•ad  takes  paymeat  for  it,  agreeing  to  send  it,  the  company  will  be  liable 
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for  faflnre  to  transmit  and  deliver  it,  althongh  it  has  no  office  or  agent 
at  that  place.     Western  Union  Tel.  Co.  v.  Jones,  579. 

6.  Statutokt  Penaltt  for  Failure  to  Transmit  Telkoraph  Messaqb 

Apfliks  when.  — The  penalty  prescribed  by  statute  for  failure  to  trana- 
mit  and  deliver  telegraph  messages  promptly  applies  in  every  case  where 
the  company  is  under  an  obligation  to  do  these  things.  Wealem  Union 
TeL  Co.  ▼.  Jones,  579. 

7.  SoNDAT.  —  A  Telegraph  Corporation  cannot  Escape  Liabilitt  for 

the  failure  to  promptly  deliver  a  telegram  on  the  ground  that  the  con- 
tract for  its  transmission  and  delivery  was  entered  into  on  Sunday,  if  the 
emergency  to  which  the  telegram  related  was  the  death  and  burial  of 
the  father  of  the  person  to  whom  it  was  addressed.  Western  Union  TeL 
Co.  V.  Wilson,  23. 

8.  Dahaqbs  for  Mental  Sdfkbriho  arising  from  the  failure  to  promptly 

transmit  a  telegram  can  be  recovered,  provided  there  was  other  ground 
of  damage,  either  nominal  or  substantial,  thongh  an  action  cannot  be 
■ustaiued  for  mental  suffering  alone.  Western  Union  TeL  C».  t.  Wilson, 
23. 

9.  Liabilitt  fob  Damaqrs  for  Mental  SapFERiNO.  — A  person  to  whom 

a  telegraphic  message  is  sent  announcing  the  dying  condition  of  hia 
brother,  but  by  the  gross  negligence  of  the  company  not  delivered  with 
due  promptness,  so  that  he  is  unable  to  reach  the  bedside  of  his  brother 
until  after  the  death  of  the  latter,  cannot  recover  substantial  damages 
for  mental  suffering  alone,  caused  by  the  company's  failure  of  duty. 
Chapman  v.  Western  Union  TeL  Co.,  183. 

TENANTS  IN  COMMON. 
See  Co-TBNANCir. 

TENDER. 
See  MoRTOAOES,  6,  7. 

TESTIMONY. 
See  EviDENCB. 

THEFT. 
See  Bailments,  2;  Banks,  15;  Labobnt. 

TOWN  ORDERS. 
See  Negotiable  iNs^rROHEMTa,  I,  4» 

TOWNS. 
See  HiQHWATa,  2-5;  Municipal  Cobporatioii& 

TOWNSHIPS. 
See  Municipal  Corpobations,  27. 

TRANSFER. 
Sm  Cobpobatioms,  6,  7;  Nbootiablc  Imbtbumsntis  6,  & 
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TRESPASS. 

1.  What  CoNsrntrrKS.  —  A  brother  who  assists  his  sister  and  acts  under  her 
direction  iu  forcibly  removing  the  household  goods  of  her  husband  from 
the  house  of  the  latter  is  liable  to  him  in  trespass  therefor.  Burns  v. 
Kirkpatrick,  485. 

S.  Trespass  against  Sheriff  for  Wronqful  Sale. — One  who  acquires 
title  to  property  after  levy  and  before  sale  may  maintain  trespass  against 
a  sheriff  for  wrongfully  selling  it  as  the  property  of  another,  with  notica 
of  its  true  ownership.     KitcJien  v.  MrCloakey,  811. 
See  LAROENr,  2;  Witnesses,  8. 

TRESPASSERS. 
See  Railroads,  31,  32,  3S. 

TRIAL. 

1.  A  MoTiotr  TO  Postpone  a  Trial  to  a  Later  Day  of  thb  Term  is  ad- 
dressed  to  the  unreviewable  discretion  of  the  trial  court.  Alabama  etc 
R.  R.  Co.  V.  Hill,  65. 

S.  Testimony  Competent  for  Any  Purpose  not  Excluded  oir  GbneraIi 
Objection.  —  Where  testimony  is  competent  for  any  purpose,  it  will  not 
be  excluded  on  a  general  objection.    Missinsippi  Mills  Co,  v.  Smith,  546. 

S.  Evidence  —  Right  to  Explain  Execution  of  Mortgage.  —  When  a 
chattel  mortgage  executed  by  defendant  to  plaintiff,  and  tending  to  sup- 
port the  claim  of  the  latter,  is  called  to  the  attention  of  the  defendant, 
on  his  cross-examination,  by  showing  it  to  him,  he  cannot  bo  deprived  of 
the  right  to  explain  its  execution  by  a  refusal  on  the  part  of  the  plain- 
tiff to  offer  it  in  evidence,  and  after  such  explanation  is  made,  it  is 
error  to  refuse  to  receive  it  in  evidence.     Williams  v.  Clink,  443. 

4i  Appellate  Practice.  — If  Erroneously  Admitted  Evidence  might 
HAVE  Misled  the  jury,  and  caused  them  to  hold  defendant  liable  to 
damages  which  they  might  not  otherwise  have  felt  authorized  to  impose, 
its  admission  cannot  be  presumed  to  have  been  error  without  injury. 
Central  R.  R.  etc.  Co.  v.  Vaughan,  50. 

5.  Jury  Trial.  — Instruction  that  if  the  Jury  were  in  Doubt  and  Un- 

certainty as  to  certain  facts  essential  to  the  plaintiff's  case  they  should 
find  against  him  may  be  refused  without  committing  error.  The  mind 
may  be  reasonably  satisfied  of  a  given  fact,  and  yet  not  certain  of  it  nor 
free  of  doubt  in  respect  to  it.     Alabama  etc.  R.  R.  Co.  v.  Hill,  65. 

6.  Jury  Trial  —  Instuuctions.  —  A  trial  court  is  under  no  obligation  to 

single  out  the  testimony  of  one  or  more  witnesses  and  instruct  the  jury 
to  reach  certain  conclusions  if  such  testimony  be  believed.  Alabama  etc 
R.  R.  Co.  V.  Hill,  65. 

7.  Jury  Trial  —  Instructions  should  be  Considered  as  a  Whole.  —  The 

general  charge  given  in  a  trial  court  should  be  read  and  construed  with 
regard  to  the  connection  between  its  several  sentences  and  provisions, 
and  if  any  part,  when  so  considered,  limited,  or  expanded,  asserts  the 
law  correctly,  it  will  not  furnish  ground  for  reversal,  however  faulty  a 
particular  clause  may  be,  if  its  meaning  were  not  controlled  by  a  prior 
or  subsequent  passage.     Alafximu  etc.  R.  R.  Co.  v.  Hill,  65. 

8.  Jury  Trial.  —  Whether  a  Witness  shall  be  Permiited  to  be  Rb- 

OALLKD  by  the  plaintiff  for  the  purpose  of  allowing  a  predicate  for  hia 
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impeaohment  hj  proof  of  contradictory  statementa,  is  a  matter  of  dis- 
cretion not  reviewable  on  appeal.  Richmond  etc.  R.  R.  Co.  v.  Vance,  41. 
ti  JtXBT  Trial  —  Witnesses,  Prhpondkrancb  ok.  —  lustruction  that  the 
jury  are  not  to  be  controlled  by  the  mere  namerical  preponderance  of 
witnesses  on  one  side  or  the  other,  but  should  consider  such  preponder* 
anoe  along  with  other  facts  and  circumstances  conducing  to  credence,  or 
the  reverse,  is  proper,    A  lahama  etc.  R.  R.  Co.  v.  Frazier,  28. 

10.  JuBT  Trial  — Wri'NESSES  False  in  One  Particolar.  —  Instruction  that 
if  the  jury  believe  from  the  evidence  that  certain  witnesses  swore  falsely 
in  one  particular,  they  were  authorized  to  disregard  the  evidence  of  such 
witnesses  entirely,  is  proper,  when  it  appears  that  all  the  evidence  of 
such  witnesses  was  material.    Ala'mma  etc  R.  R.  Co.  v.  Frazier,  28. 

11.  Jury  Trial. — A  court  has  no  right  to  send  an  answer  to  the  jury- 
room  to  a  question  propounded  in  writing  to  him  by  the  jurors,  after 
they  have  retired  to  deliberate  upon  their  verdict,  without  the  consent 
of  counsel  in  the  case.     Hopkins  v.  Bishop,  480. 

12.  Jury  Trial.  —  Improper  Remarks  of  Counsel  do  not  of  themselves  con- 
stitute any  ground  of  review  in  an  appellate  court,  though  they  were  ex- 
cepted to  when  made,  unless  the  trial  court  was  requested  to  take  soma 
action,  and  erred  in  refusing  or  granting  the  request.  Lunsford  v.  2>ie- 
tj-ieh,  79. 

13.  Jury  Trial.  — Improper  Remarks  of  Counsel  cannot  be  complained 
of,  if  they  were  necessitated  by  like  remarks  of  bis  adversary.  AUi' 
bama  etc  R.  R.  Co.  v.  Hill,  65. 

11.  In  Making  an  Order  for  the  Physical  Examination  of  a  Litigant 
suing  to  recover  for  personal  injuries,  and  in  designating  the  expert  to 
execute  it,  the  court  exercises  a  discretion  which  neither  party  has  any 
right  to  control,  and  neither  is  entitled  to  suggest  an  expert  and  insist 
upon  his  selection  by  the  court.     Alabama  etc.  R.  R.  Co.  v.  Hill,  65. 

See  Appeal;  Corporations,  7;  Damages,  7,  10;  Evidence;  Judges,  1; 
Larceny,  2;  Libel,  6j  Master  and  Servant,  8;  Mistake,  1;  Negli- 
OBNCB,  9,  10,  14,  17;  New  Trial;  Perjury,  3,  4;  Railruads,  42;  ReaIi 
Property,  5;  SKDUcriON,  2;  Witnesses. 

TROVER. 

L  To  CJoNsrrruTii  a  Conversion,  there  must  be  a  tortious  detention  of  per- 
sonal property  from  the  owner,  or  its  destruction,  or  an  exclusion  or 
defiance  of  the  owner's  right,  or  a  withholding  of  the  possession  under 
a  claim  of  title  inconsistent  with  that  of  the  owner.  Terry  v.  Birming- 
ham Nat.  Bank,  87. 

I.  Trover  fob  Exempt  PBOPERry —  Sufficiency  of  Declaration.  — In  an 
action  of  trover  against  a  sheriff  for  the  conversion  of  exempt  property 
seized  under  execution,  an  allegation  in  the  declaration  that  such  sherifl^ 
by  his  deputy  or  agent,  naming  him,  did  convert  and  dispose  of  the  prop* 
erty,  is  sufficient  to  charge  the  sheriff;  and  in  such  case  the  usual  declara- 
tion in  trover  is  sufficient  to  enable  the  plaintiff  to  show  such  facts  aa 
•re  necessary  for  the  recovery  of  such  exempt  property.  HutcJiituon  T* 
Wl^nortt^l. 

See  Fixtures. 

TRUST  DEEDS. 
See  Injunotions,  2. 
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TRUSTS. 

1.  LiABTLiTT  OF  MuNicn'Ai.rrT  UNDER  VoiD  Trust.  —  Whan  a  manidpal 

oorporatioD  receives  a  legacy  upon  a  trust  which  is  void,  the  trust  fund 
is  not  impressed  in  the  hands  of  the  city  with  a  trust  in  favor  of  the 
residuary  legatees  or  the  representatives  of  the  testator,  and  the  city, 
by  virtue  of  its  acceptance  of  the  trust,  does  not  become  their  trustee, 
and,  as  such,  liable  to  account  to  them  in  the  orphans'  courU  Benjamin 
FrankUn's  Estate,  817. 

2.  Municipal  Corporation  as  Tkustek. — In  the  absence  of  an  express 
.  grant  of    power   to  accept  and   hold  property   upon  purely  private 

trusts,  and  to  execute  them,  a  municipal  corporation  has  no  power  to  do 
so.  That  the  trust  is  a  resulting  one,  and  the  consequent  duties  of  the 
trustee  are  not  necessarily  dependent  upon  the  intention  either  of  the 
donor  or  trustee,  but  may  be  implied  independently  of  and  contrary  to 
both,  does  not  militate  against  this  proposition.  Benjamin  Franklin* 
Estate,  &17. 

5.  MaNiciPAL    Corporation  as  Trustee. — The  law  will  not  resort  to 

•  fiction  that  will  defeat  its  own  policy,  by  converting  into  a  trustee  % 
municipal  corporation  from  which  it  has,  for  the  publio  good,  withheld 
capacity  to  accept  and  administer  the  trust.  Benjanun  FraiikUn'»  Eatait, 
817. 

i.  Perpetuities  —  Trust  Created  by  Will.  —  When  a  testatrix,  by  her 
will,  bequeaths  her  property  to  her  children,  share  and  share  alike,  subject 
to  the  control  of  her  son,  whom  she  appoints  her  executor  and  trustee  to 
manage  the  property,  collect  the  income,  sell  the  real  estate  at  private 
or  publio  sale,  and  when  two  thirds  of  the  persons  interested  in  the  es- 
state  shall  so  demand,  fao  sell  the  property  and  divide  the  proceeds 
among  those  interested  under  the  provisions  of  the  will,  an  active  trust 
is  thereby  created,  for  a  lawful  purpose,  not  in  conflict  with  the  law  ia 
respect  to  perpetuities.     Cooper's  Estate,  829. 

ft.  Banks  and  Bankimq  —  Deposit  bt  Trustee  as  Agent  —  Rioht  to  Rs* 
COVEB — Parties.  —  When  a  trustee  deposiis  money  in  bank  to  his 
credit  as  agent,  and  the  bank  refuses  to  pay  his  check,  he  may  sue  the 
bank,  to  recover  the  deposit,  as  trustee  individually,  or  he  may  join  th« 
beneficiaries  in  an  action  to  recover  it.  Munnerlyn  v.  Augusta  Sav.  Bank, 
159. 

6.  Banks  and  Banking  —  Deposit  by  Trustee  as  Agent  —  Conversion.  — 

A  deposit  of  money  in  bank  by  a  trustee  to  his  credit  as  agent  is  not  a 
conversion  of  the  fund,  although  the  bank  may  know  of  the  existence  of 
the  trust.     Munnerlyn  v.  Augusta  Sav.  Bank,  159. 
8m  Atto&niy  and  Client;  Banks,  7-9;  Corporations,  6,  7;  DxvISl^  1$ 
Fraud,  4;  Mortgages,  9. 

ULTRA  VIRES. 

8m  CoBTOBATIONS,  2,  3;  NegOTIABLB  iNSTBVMXNTq,  4 

UNITED  STATES. 
Sm  Appkal,  1;  Real  Property,  3;  Watkbooubsh^  1, 

USURY. 
UsuRioini  CoNTBAor,  by  What  Law  Gotsbned. — The  laws  of  this  ital* 
•  and  access  to  its  courts  cannot  be  made  the  subject  of  contraotk    I^ 
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iherefort,  s  oontraet  for  tbe  loan  of  money  ig  nsariona  nnder  the  laws  of 
another  state,  by  which  it  ia  governed,  the  courts  of  this  state  will  not 
respect  a  stipulation  in  the  contract  to  the  effect  that  if  litigation  shall 
arise,  it  shall  be  governed  by  the  laws  of  this  state,  even  though  such 
loan  is  secnred  by  a  mortgage  on  land  situated  in  this  state.  Ameriean 
Freehold  etc  Co.  v.  Jefferson,  587. 

Sm  Accounts;  Contracts,  10;  Equity,  3;  Plxadino,  S. 

VACANCY. 
See  Officers,  2-4. 

VENDOR  AND  PURCHASER. 
L  An  Oftib  Contained  in  an  Option  cannot  be  withdrawn  or  revoked 

within  the  time  designated  therein.     Rosa  v.  Parka,  47. 
li  An  Option  given  by  the  owner  of  land  for  a  valuable  consideration,  whether 
adequate  or  not,  agreeing  to  sell  it  to  another  at  a  fixed  price  if  accepted 
within  a  specified  time,  is  binding  upon  the  owner  and  all  his  successors 
in  interest  with  knowledge  thereof.     Hoas  v.  Parka,  47. 
Bee  Boundaries;  Equitt,  4;  Fixtures;  Fraudulent  Conveyances,  3;  Iif* 
fUNcnoNS,  2;  Railroads,  34;  Spsciiio  Pbrformanoi,  3, 

VERDICT. 
See  Affsal,  2,  3;  DAHAOsa^  7. 

VESSELS. 
See  Shippino. 

VESTED   RIGHTS. 
Sea  AcKNOWLBDOHBtfTS,  15;  Associations,  2. 

VILLAGES. 
See  Municipal  CoRPORvrioNs,  29-31. 

VOLUNTEERS. 
See  LiKNs,  2. 

VOTERS. 
See  Elections. 

WAGES. 
See  Attachment;  Master  and  Servant,  1,  2;  4 

WAIVER. 
See  OoBTKAon,  9;  Evidence,  10;  Perjury,  8^  4;  Pboobss,  9L 

WAREHOUSEMEN. 

KCOLTOKNCB    OF    A    WAREHOUSEMAN     13    NOT    EsTAWLTJUntD   BT     pROOF  OF  A 

FiRR.  and  the  destruotiou  thereby  of  goods  stored  with  bim.  Railroad 
▼.  Kellft  902. 

See  Railroads,  8. 
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WATER  COMPANIES. 

L  A  Rsatrt.ATioir  ov  A  Watsb  Company  that  one  year's  rent  will  be  re* 
quired  in  all  cases,  payable  in  advance,  on  the  first  day  of  July  of  each 
year,  is  not  reasonable,  and  cannot  be  enforced,  and  therefore  a  year's 
rent  cannot  be  collected  of  one  who  has  used  water  a  few  moutba. 
Rockland  Water  Co.  v.  Adams,  368. 

2.  Contract  to  Pat  for  Water  Accordinq  to  thb  REonLATiONS  o»  A 
Water  Compant  will  not  be  implied  from  knowledge  of  such  regula> 
tions  if  they  are  unreasonable,  and  cannot  be  enforced  against  persons 
not  assenting  thereto.     Rockland  Water  Co.  v.  Adams,  3C8. 

8.  Privity  or  Contractt.  —  When  a  city  makes  a  contract  with  a  water 
company  to  furnish  water  to  extinguish  fires,  there  is  no  privity  of  con* 
tract  between  such  company  and  the  residents  of  the  city,  and  the  latter, 
therefore,  cannot  recover  of  the  company  for  damages  resulting  from  a 
breach  of  its  contract,  though  one  of  the  stipulations  of  the  contract  is 
that  the  company  will  pay  all  damages  that  may  accrae  to  any  citizen  of 
the  city  by  reason  of  the  failure  on  the  part  of  the  company  to  supply  a 
sufiScient  amount  of  water,  or  a  failure  to  supply  water  at  a  proper  time, 
or  by  reason  of  any  other  negligence.  Alott  v.  CherryvaU  Water  etc  Co. 
267. 

WATERCOURSES. 

L  Power  to  Improve  Navigable  Waters  Vested  in  United  States.  — 
The  power  to  improve  rivers  and  arms  of  the  sea,  forming  the  highways 
of  commerce,  is  vested  in  the  government  of  the  United  States,  and  if 
Congress  provides  for  the  exercise  of  such  power  in  a  manner  complete, 
according  to  that  government's  judicial  test,  it  must  be  regarded  as. 
equally  complete  in  every  state  in  which  such  power  is  exercised.  Ben- 
tier  V.  Atlantic  Dredging  Co.,  649. 

fL  GBANTorLAND  Bounded  on  Small  Inland  Lake  Extends  to  its  Center. 
—  In  the  state  of  New  York,  the  presumption  is,  that  land  un<ler  the 
waters  of  small  inland  non-navigable  lakes  and  ponds  belongs  to  the 
proprietors  of  the  adjoining  lands,  and  in  the  construction  of  grants  of 
land  bordering  and  bounded  on  such  waters  the  same  rule  is  applied 
that  is  applicable  to  conveyances  bounding  lands  on  fresh-water  streams. 
And  therefore  a  conveyance  of  land  bordering  on  such  a  lake  or  pond, 
which  describes  it  as  running  to  the  pond,  or  to  some  monument  on  the 
land  at  the  water,  and  thence  along  the  pond  to  another  monument  on 
its  bank,  unless  restricted  by  express  words  or  otherwise,  carries  the 
title  to  the  center  of  the  pond;  and  tlie  fact  that  the  lines  along  the 
pond  are  described  by  courses  and  distances  running  from  one  monument 
on  the  bank  to  another,  and  that  the  length  of  these  lines  is  the  distance 
between  the  monuments,  is  no  evidence  of  an  intent  to  restrict  the  grant 
so  as  to  exclude  the  bed  of  the  pond.  Oouverneur  v.  National  Ice  Co., 
669. 

t.  Conveyances  —  Description.  —  A  Conveyance  Describino  a  Boundary 
Line  as  Beoinnino  at  the  Sea,  and  then,  after  various  calls,  as  rnnnin){ 
to  the  shore,  includes  the  shore  to  low-water  mark.  Snow  v.  Mt.  Desert 
Island  etc.  Co.,  331. 

4  Watercourses  —  Right  by  Prescription  to  Pollute  Waters  o» 
Stream,  how  Limited. — The  right  acquired  by  prescription  to  poU 
lute  the  waters  of  a  stream  is  limited  by  the  character  and  extent  of  the 
right  exercised  dnring  the  period  of  prescription,  and  for  any  iucreasa 
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eansfng  mateml  Injury  to  the  riparian  ownen  an  action  may  be  maia> 
tained.  Mississippi  Mills  Co.  t.  Smith,  546. 
6.  Manufactoreb  mot  Exempt  from  Liability  fob  Polluting  Strkam  «t 
ARTiriciAL  Means.  —  A  manufacturing  company  has  no  more  right  than 
any  other  person  to  pollute,  by  artificial  means,  the  waters  of  a  stream, 
without  liability  to  persons  having  a  right  to  the  use  of  the  water  flow* 
ing  therein.     Mississippi  MilU  Co.  ▼.  Smith,  546. 

See  Damages,  7;  Rkal  Paopertt,  St 

WATER-WORKS  BONDS. 
See  Municipal  Corporations,  29-3L 

WHARVES. 
i^UBLio  Piers,  Persons  Controlling,  Bound  to  Exercise  Sahk  Carb  fob 
Safety  of  Public  as  Those  Using  Public  Streets.  —  The  same  duty 
to  exercise  care  for  the  safety  of  the  public  and  of  all  persons  having  oo> 
casion  to  use  public  piers  is  due  from  those  in  control  of  saoh  piers  as 
from  those  using  public  streets,  since  both  are  publio  ways.  OeeatUc 
Steam  Nav.  Co.  ▼•  Campania  Transatlantica  Espatlola,  685. 
See  Sales,  6,  7. 

WILLFUL  WRONG. 
See  Railroads,  14,  22,  25. 

WILLS. 

1.  What  may  Constitute.  —  An  instrument  in  the  form  of  a  letter  from  a 
persun  in  Lis  last  illness  to  his  attorney,  requesting  the  latter  to  draw  a 
will  in  accordance  with  instructions  therein  set  forth,  and  containing 
all  the  requisites  of  a  will  as  to  the  disposition  of  property,  may  be  ea^ 
tablished  as  a  will  by  proof  of  its  due  execution  and  publication  by  tb* 
testator  as  such.     Scott's  Estate,  713. 

8.  What  may  Constitute  —  Evidence  of  PuBLiOATioir. — When  a  per. 
son,  during  his  last  illness,  causes  a  letter  to  be  written  to  bis  attorney, 
with  directions  to  him  to  draw  a  will  in  accordance  with  instructions 
therein  contained,  and  such  instrument  contains  all  the  requisites  of  a 
Talid  will  as  to  the  disposition  of  property,  is  signed  by  the  testator  a« 
such,  and  by  the  person  writing  the  body  of  it  as  a  subscribing  witness, 
,  parol  evidence  is  admissible  to  show  that  the  testator  declared  and  in- 
tended the  instrument  to  be  his  last  will  and  testament.  8eoU'$  Estate^ 
713. 

3.  What  may  Constitute —  Evidence  of  Publication.  — When  a  person, 
during  his  last  illness,  writes  a  letter  to  his  attorney,  directing  him  to 
draw  a  will  in  accordance  with  instructions  therein  contained,  and  such 
instrument  contains  all  the  requisites  of  a  will  as  to  the  disposition  of 
property,  is  signed  by  the  testator  and  by  one  subscribing  witness,  a 
son  of  the  testator,  who  is  acquainted  with  all  the  circumstances  under 
which  the  instrument  was  drawn,  and  to  whom  the  testator  has  declared 
it  to  be  hia  last  will,  is  competent  to  prove  its  publication  as  such,  and 
thus  supply  the  place  of  one  attesting  witness,  provided  its  execution 
is  duly  proved,  although  he  did  not  see  it  after  it  was  prepared  and 
executed.     Scott's  Estate,  713. 

C  BxEOunoK  AMD  ATTESTATION  OF.  —  It  is  not  necessary  that  a  aalMorib- 
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Ing  witness  shonld  se«  the  testator  si^n  the  will,  nor  that  he  should 
subscribe  it  in  the  presence  of  the  other  witness.  Simmons  v.  Leonard, 
875. 

6.  A  Will  must  bk  Subsoribbd  by  at  Least  Two  Disintbrestbd  VVct- 

WESSE3.  Simmons  v.  Leonard,  875. 
flL  Witness  Unablb  to  Write.  —  Attestation  or  a  Will  by  ▲  Sub- 
8CBIBINO  Witness  must  be  either  by  signing  his  name  or  by  making  hia 
mark,  when  his  name  is  written  by  another  for  him.  It  is  not  sufficient 
that  his  name  was  written  by  another  for  him,  though  at  his  request  and 
in  his  presence,  if  he  did  not  make  his  mark  thereto.  Simmons  v.  Leon- 
ard, 875. 

7.  A  Subsoribino  Witness    must    be    Able    to    Identify    the  Will. 

Hence,  if  he  did  not  see  it  nor  hear  it  read,  nor  impress  his  name  upon 
it,  nor  make  any  other  mark  by  which,  if  remembered,  he  mij^ht  recog- 
nize it,  there  can  be  no  valid  subscription.  It  is  not  sufficient  that  the 
will  be  identified  by  a  person,  other  than  the  witness,  from  some  mark 
which  such  other  person  placed  upon  it.     Simmons  v.  Leonard,  875. 

8.  Witness's  Name  Signed  fob  Him  by  Incompetent  Person.  —  One 

competent  to  be  a  subscribing  witness  t«  a  will  cannot  perform  the 
act  of  subscription  by  another,  who  is  legally  incompetent  to  be  a  wit- 
ness. Hence,  if  the  name  of  a  witness  is  subscribed  by  a  devisee,  such 
subscription  is  void.     Simmons'v.  Leonard,  875. 

9.  Attestation  and  Publication. — Circumstances  may  supply  the  want 

of  one  witness  to  a  will,  provided  they  go  directly  to  the  immediate  act 
of  disposition.     ScotCs  Estate,  7 1 3. 

10.  The  Will  must  be  Signed  by  the  Testator  before  there  can  be  any 
valid  attestation  or  subscription,  but  it  need  not  be  signed  in  the  presence 
of  either  witness,  nor  need  either  actually  see  the  testator's  signature. 
It  is  sufficient  that  the  will  be  produced,  signed  by  the  testator,  and  in 
such  a  way  that  his  signature  may  be  seen  by  the  witnesses,  and  that  he 
request  them  to  witness  it  as  his  will.     Simmons  v.  Leonard,  875. 

See  Associations,  3;  Devise;  Legacy. 

WITNESSES. 

L  Co-detendawts— Right  to  Place  undeb  the  Rule. —If,  during  the 
trial  of  two  persons  charged  with  crime,  they  announce  their  purpose  to 
testify  as  witnesses,  each  for  himself,  neither  can  be  placed  under  the 
rule,  and  excluded  from  the  room  during  the  examination  of  the  other. 
Richards  v.  State,  907. 

2.  Competency  of  Wife.  —  In  an  action  by  a  husband  for  carnally  debauch- 
ing and  knowing  his  wife  and  alienating  and  destroying  her  affection 
for  him,  she  is  not  a  competent  witness  in  his  behalf.  Reynolds  v. 
Schoffer,  492. 

IL  Evidence  of  Permanency  of  Injuries.  — One  who  was  injured  nearly  two 
years  before  the  trial,  and  whose  injuries  are  of  such  a  character  as  to  be 
known  to  him,  though  he  is  not  au  expert,  is  competent  to  testify  as  to 
whether  he  was  permanently  injured  or  not.  Alabama  etc.  R.  R.  Co.  v. 
Fra»er,  28. 

A,  Expert  Evidence  should  be  Restricted  to  those  cases  where  its  use  is 
wellnigh  indispensable  because  of  questions  of  science  or  skill  being  in. 
volved,  in  which  a  special  and  peculiar  knowledge  is  desired,  in  order  to 
•niv*  at  the  exact  truth.     McNally  v.  Colujeilt  494ii 
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t.  Fntas  —  LfABniiTT  or  MtLL-owif bb  —  Exrnrr  EviDiiroB,  —  In  an  action 
to  recover  for  damage*  to  aarrounding  property,  caaaed  by  accidental 
fire  originating  in  a  saw-Diill,  no  ipeoial  or  partionlar  knowledge  beyond 
that  presumably  open  to  a  jury  in  a  Inmltering  ooantry  ia  required  to 
determine  what  means  wonld  be  safe  or  ordinarily  prudent  to  be  used 
to  put  out  fires  in  a  boiler-room  or  saw-mill  in  a  particular  case,  and  ez< 
pert  evidence  on  this  subject  is  inadmissible.     JUcNally  v.  Colwell,  494. 

d.  Evi  UKNUS  OP  Experts,  Ekfect  to  be  Oi vkn.  —  If  a  jury  reach  a  given  con- 
elusion  from  a  cousideration  of  the  whole  evidence,  including  as  well  the 
opinion  of  experts  as  substantive  facts  deposed  to  by  witneases,  whether 
experts  or  not,  they  are  not  to  surrender  this  conclusion  because  tba 
opinions  of  experts  do  not  coincide  with  theirs.  In  other  words,  the  jnrj 
need  not  substitute  for  their  own  views  of  what  ia  established  by  the 
wIioIh  evidence  the  oonclnsion  stated  by  the  experts.  Alabama  etc  R.  B, 
Co.  V.  HiU,  65. 

7.  EviDBNCK  —  Experts.  —  If  a  physician  testifying  as  an  expert  with  refer* 
euce  to  plaiMtiff's  physical  condition  stated  that  much  of  her  pain  was 
caused  by  the  condition  of  the  coccyx-bone,  and  that  this  condition  could 
be  cured  by  a  surgical  operation  to  which  he  did  not  deem  himself  equal, 
it  is  not  error  to  overrule  a  question  calling  for  the  reasons  which  actu- 
ated his  oniisaion  to  call  in  a  surgeon  to  remove  such  bone.  Alabama 
etc  R   R.  Co.  V.  Hill,  65. 

8b  EvinsNCK  —  Cross* EXAMINATION  or  Witiikss.  —  In  an  action  of  trespass 
by  a  husband  a^'aiust  his  wife's  brother  for  helping  her  in  forcibly  re- 
moving household  goods  from  the  husband's  house,  statemwnts  made  by 
the  wife  at  the  time  of  the  removal,  bnt  not  in  the  presence  of  her  hus- 
band, cannot  be  drawn  out  on  the  cross-examination  of  a  witness  who 
has  not  testified  to  any  conversation  with  the  wife.  Burn*  ▼.  Kirkjxtt' 
rick,  4S5. 

Bee  AuK^uwl.cl>OMSNT,  4;  Evidbnok,  6.  11;  Judubs,  1{  Railkoaui,  7| 
Trial,  6,  8-10. 

WORDS   AND   PHRASES. 
See  DBJUiiTiujia. 
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